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The  abuses  of  the  lunacy  laws  were  a  frequent  theme 
of  noveUsts  in  the  first  half  of  the  nineteenth  century. 
Re  Anstie^  p.  250  of  this  volume,  goes  some  way  to  show 
that  their  fiction  was  not  wholly  extravagant. 

It  would  perhaps  be  difficult  to  maintain  that  Thomas  v. 
P^^erts,  p.  429,  makes  any  substantial  addition  to  the  law, 
or  is  likely  to  be  followed  by  any  case  much  resembling  it  in 
the  facts.     But  we  could  not  think  of  depriving  the  learned 
^der   of    Sir   James  Knight  Bruce's    comments   on    Mr. 
iVince's  "  Agapemone,''  the  "  coenobitical  establishment  .  .  . 
placed  not  on  the  Euripus,  but  on  the  Bristol  Channel."     We 
have  forborne  to  reproduce  the  details  of  evidence,  which  are 
fonous  but  tedious,  and  suggest  that  to  some  persons,  in 
^^50,  the  suspicion  of  playing  hockey  on  Sunday  was  worse 
than  any  breach  of  the  moral  commandments.     Nine  years 
later  the  administrator  of  Louisa  Jane  Nottidge,  one  of  the 
P^up  of  sisters  who  became  followers  of  Prince  as  men- 
tioned in  the  principal  case,  recovered  5,000/.  odd  of  stock 
^mU  she  had  transferred  to  him  in  her  lifetime  :  Nottidge  v. 
^nnee,  2  Giff.  246,  29  L.  J.  Ch.   857,   where  the  curious 
^der  may  see  further  particulars  of  Prince's  doctrine  con- 
^eraing  a  new  dispensation  whereof  he  was  the  prophet  or 
^'witness.'' 

^aule,  J.'s  dictum  that  "  Trespassers  do  not  lose  all  their 
rights"  (p.  459)  is  profitable,  and  has  not  ceased  to  be 
necessary  ;  and  the  reporter's  note  (presumably  Serjeant 
^lanning's)  at  p.  531,  pointing  out  that  the  modem,  and 
then  new.  County  Courts  have  nothing  to  do  with  the  ancient 
court  of  like  name,  is  not  the  less  correct  for  the  matter 
now   familiar.     But   as   to   the   constitution  of    the 
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medieval  County  Court,  it  would  be  equally  wrong  to  say  that 
every  freeholder  owed  suit  to  it  and  to  say  (though  the  very 
learned  Serjeant  appears  to  have  thought  so)  that  only 
tenants  in  chief  did. 

Ackroyd  v.  Smithy  p.  507,  is  one  of  the  fairly  numerous 
authorities  manifesting  the  aversion  of  the  Common  Law,  an 
aversion  which  it  shares  with  the  Koman  law,  to  the  creation 
of  new  and  strange  incidents  and  burdens  to  be  annexed  to 
property,  fancy  easements  if  we  may  so  call  them.  What  was 
the  right  the  parties  in  this  case  really  intended  to  define,  and 
for  what  purpose  to  be  exercised,  is  not  at  all  easy  to  discover 
from  the  pleadings,  and  perhaps  is  hardly  discoverable 
without  minute  local  knowledge  or  a  plan. 

In  Austin  v.  Manchester^  ^x.  Rail.  Co,^  p.  645,  a  former 
case  between  the  same  parties  in  the  Queen's  Bench  is 
referred  to.  The  report  of  that  case,  16  Q.  B.  600,  was  not 
reproduced  in  the  Eeviscd  Reports,  because  all  it  decided  was 
that  the  plaintiffs  had  brought  their  action  in  the  wrong 
form.  The  plaintiffs  declared  on  an  unqualified  contract  to 
carry,  which  the  defendant  Company  traversed  by  the  sixth 
plea.  When  the  cause  was  tried,  the  evidence  showed  a  con- 
tract to  carry  on  special  terms.  This  was  held  a  material 
variance  entitling  the  defendants  to  judgment  on  the  plea  in 
question.  Patteson,  J.  said  in  the  course  of  the  argument 
(16  Q.  B.  at  p.  606):  ''  If  the  special  contract  had  been  set 
out,  and  then  the  special  cii*cumstances  alleged,  the  plaintiff 
would  have  raised  the  question  which  he  seems  to  have 
meant  to  raise  "  :  and  in  his  judgment  (at  pp.  607,  608)  "  It 
should  be  stated  what  the  special  contract  was,  and  that  the 
act  complained  of  was  something  of  which  the  plaintiffs, 
that  being  the  contract  between  the  parties,  had  still  a  right 
to  complain.  ...  It  was  incumbent  on  the  plaintiffs  to 
state  the  duty  according  to  the  fact."  In  the  subsequent 
action  in  the  Common  Pleas  the  plaintiffs  took  the  course 
thus  indicated,  and  the  decision  was  on  the  substance  of  the 
duty    under    the    special    contract,    which    had    not    been 
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discussed  at  all  in  the  Queen's  Bench.  The  reference  to  the 
decision  of  the  Queen's  Bench  in  the  judgment  of  Wright,  J. 
in  Shaw  v.  G.  W.  RaU.  Co.  [1894]  1  Q.  B.  381,  382,  does 
not  seem,  with  great  submission,  to  be  relevant. 

It  remains  as  true  as  ever  that  a  plaintiff  who  proves  a 
different  case  from  that  which  he  alleged  does  not  thereby 
put  himself  in  the  way  to  success,  although  the  effect  of  such 
mishaps  may  be  largely  remediable  by  the  greater  facilities 
for  amendment  under  modern  procedure.  But  this  truth  is 
elementary,  and  we  do  not  think  it  useful  for  the  Eevised' 
Reports  to  preserve  authorities  which,  illustrate  it  in  a 
manner  now  obsolete  and  do  not  illustrate  anything  else. 

Somertnlle  v.  Hawkins^  p.  709,  and  Keates  v.  Cadogan^ 
p.  715,  are  familiar  authorities  on  the  law  of  privileged  com- 
munications and  landlord  and  tenant  respectively.  Keates  v. 
Cadogan^  it  may  be  observed,  is  a  quite  normal  application 
of  the  principle  that  the  law  does  not  imply  any  warranty  or 
representation  as  between  parties  whose  means  of  knowledge 
are  equal,  or  at  least  cannot  be  presumed  to  be  otherwise.  A 
lessor  may  well,  at  the  time  of  making  the  agreement,  have 
lH?en  long  out  of  possession  and  know  no  more  about  the 
actual  condition  of  the  house  than  anyone  else. 

Grant  v.  Norway^  p.  747,  fixed  the  limits  of  a  master's 
authority  to  bind  the  shipowner  by  giving  bills  of  lading : 
be  cannot  make  the  owner  answerable  for  goods  never  shipped 
ataU. 

White  V.  Garden^  p.  846,  finally  settled  that  a  sale  of  goods 
obtained  by  fraud,  as  distinct  from  "larceny  by  a  trick"  or 
the  like,  is  not  wholly  void,  but  passes  the  property  subject 
to  the  seller's  right  to  rescind,  which  right  is  exerciseable 
within  due  time  against  the  buyer,  but  not  as  against  an 
imiocent  purchaser. 
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continued  in  the  margin  of  the  text. 


Ct)e  3&e))i0rti  i&eport0. 


VOL.   LXXXIV. 


CHANCERY. 


In  ee  benjamin  LEWES,  a  Lunatic  (I ),  i849. 

Jan.  26. 
AND  

In  re  The  ACT  1   WILL.   IV.   c.   60.  cott^'^aii, 

(1  Mac.  &  G.  23—24  ;  S.  0.  1  H.  &  Tw.  123  ;  18  L.  J.  Oh.  153 ;  13  Jur.  548.)  ^.C. 

Where  it  clearly  appeared  that  a  lunatic  mortgagee  was  a  trustee  of  the 
mortgage,  and  the  mortgage  deed  contained  a  declaration  to  that  effect : 
Held,  that  the  costs  of  proceedings  under  the  Act  1  Will.  IV.  c.  60,  to  obtain 
a  reconveyance  must  be  borne  by  the  mortgagor. 

In  this  case,  the  Master,  by  bis  report,  dated  tbe  8tb  January, 
1849,  and  made  in  pursuance  of  an  order  dated  tbe  21st  July,  1848, 
found  that  tbe  Bev.  Benjamin  Lewes,  tbe  lunatic,  was  seised  of 
tbe  mortgaged  hereditaments  and  premises  as  a  trustee  upon  tbe 
trusts  of  tbe  will  of  John  Hancyck ;  and  that  be  was  seised  of  tbe 
said  hereditaments  and  premfseff  by  way  of  mortgage  within  tbe 
intent  and  meaning  of  tbe  Act  1  Will.  lY.  c.  60 ;  and  that  be  bad 
no  beneficial  interest  therein ;  and  that  be  was  entitled  to  tbe  sum 
due  on  tbe  mortgage  in  trust  for  Jeremiah  Hancock,  tbe  son  of 
tbe  said  John  Hancock ;  and  that  Thomas  James  tbe  mortgagor 
(on  whose  petition  tbe  order  of  tbe  21st  July,  1848,  was  made)  was 
entitled  to  tbe  equity  of  redemption  in  tbe  mortgaged  premises. 

Tbe  mortgagor  now  presented  a  petition,  praying,  in  substance, 

a  confirmation  of  tbe  Master's  report,  and  that  tbe  committee  of  tbe 

estate,  or  some  proper  person,  might  be  appointed  to  receive  tbe 

amount  found  due  by  tbe  Master  for  principal  and  interest  in 

(1)  But  where  the    application  iJE  470.    A  respondent  cannot  be  ordered 

really  made  on  behalf  of  the  tru%  to  pay  the  costs  of  a  petition  under  the 

estate  the  trust  funds  may  have  to"*  Trustee  Acts:  In  re  8park$  (1877)6 

bear  the  costs:  In  re  Jonee  (1876)  2  Ch.  D.  361,  37  L.  T.  301;  and  see  now 

Ch.  D.  70,  45  L.  J.  Ch.  688,  34  L.  T.  the  Lunacy  Act,  1890,  s.  142.— 0.  A.  S. 
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In  re        respect  of  the  mortgage;  for  a  reconveyance  of  the  mortgaged 

Lbwbs 

premises,  and  that  the  petitioner's  costs  of,  and  incidental  to,  the 

order  of  the  21st  July,  1848,  and  to  the  present  application,  and 
consequent  thereon,  might  be  retained  or  paid  out  of  the  mortgage 
money,  or  out  of  the  estate  of  the  lunatic.  The  indenture  of  mort- 
gage, which  bore  date  the  25th  January,  1839,  was  made  between 
the  petitioner  T.  James  of  the  one  part,  and  B.  Lewes  as  trustee 
[  '24  ]  of  the  will  of  John  Hancock  *of  the  other  part,  and  contained  an 
express  declaration,  that  the  said  B.  Lewes,  his  executors,  adminis- 
trators and  assigns,  should  stand  possessed  of,  and  be  interested 
in,  the  sum  of  money  thereby  secured  upon  and  for  the  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  powers,  provi- 
sions, and  declarations,  expressed  and  contained  in  and  by  the  last 
will  and  testament  of  John  Hancock  deceased,  or  so  many  of  them 
as  were  then  subsisting  undetermined  and  capable  of  taking  effect. 

Mr.  W.  M.  James,  for  the  petitioner,  relied  upon  the  authority 
ot  Ex  parte  Richards  (I) ,  In  re  Tawnsend  (2) ;  and  referred  to  the 
judgment  of  the  Vice-Chancellor  Wigram  in  King  v.  Smith  (3). 

Mr.  R.  W.  Moore,  for  Jeremiah  Hancock,  submitted  that  the 
mortgagor  must  bear  the  costs. 

Mr.  E.  G.  Whitby  for  the  committee  of  the  estate,  contended 
that  the  costs  ought  to  be  borne  either  by  the  mortgagor,  or  by  the 
cestui  que  trust. 

The  Lord  Chancellor  (after  referring  to  the  express  declaration 
of  trust  contained  in  the  deed  and  to  the  finding  of  the  Master, 
that  the  lunatic  was  a  trustee  of  the  mortgage)  held  that  the  costs, 
which  had  been  occasioned  by  the  lunacy,  ought  not  to  fall  upon 
the  lunatic's  estate,  nor  upon  the  party  beneficially  entitled  to  the 
money,  but  that  they  must  be  borne  by  the  mortgagor. 


1849.  PEINCE  ALBERT  v.   STRANGE. 

JoTi,  26,27,29, 

30.  (1  Mac.  &  G.  25—49  ;  S.  C.  1  H.  &  Tw.  1;  18  L.  J.  Oh.  120;  13  Jur.  109; 

Feb,  8.  affg.  2  De  G.  &  Sm.  652.) 

[  25  ]  [See  the  report  of  this  case  before  Knight  Bruce,  V.-C,  in  79 

B.  B.  807,  taken  from  2  De  G.  &  Sm.  652.  A  note  of  the  judgment 
on  this  appeal,  affirming  the  Yice-Ghancbllor's  decision,  will  be 
found  at  the  end  of  that  report.     See  79  B.  B.  at  p.  884.] 

(1)  21  E.  R.  166  (1  J.  &  W.  264).  Bee  post,  p.  247. 

(2)  78  R.  R.  110  (2  Ph.  348),  and  (3)  77  R.  R.  193  (6  Hare,  473). 
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In  BE  The  NORTH  OF  ENGLAND  JOINT-STOCK         i8«. 
BANKING  COMPANY.  '''±^- 

Ex  PAKTE  EOBEET  HAWTHORN.  [«] 

(1  Mac.  &G.  49—54;  S.  C.  1  H.  &  Tw.  225  ;  18  L.  J.  Oh.  179  ;  13  Jur.  158; 
affg.  1  De  G.  &  Sm.  671 ;  13  Jur.  77.) 

[A  NOTB  of  this  appeal  will  be  found  at  the  end  of  the  report  of 
the  case  before  the  Yice-Ghancellor,  taken  from  1  De  G.  &  Sm. 
571.    See  75  R.  B.  at  p.  206.] 


WILLEY  V.  The  SOUTH  EASTERN  RAILWAY        ,.'»*»•,„ 

Feb,  8, 9,  10. 

COMPANY.  — 

(1  Mac.  &  G.  58—70;  S.  C.  1  H.  &  Tw.  56 ;  6  Bail.  Cas.  108 ;  18  L.  J.  Ch.  201 ;   Cottknham, 

13  Jur.  241.)  L.C. 

Where  a  party  has  a  beneficial  interest  in  property  proposed  to  be  taken  L  ^  J 
by  a  BaHway  Company,  it  is  competent  for  the  Company  to  deal  with  him 
solely  in  respect  of  his  interest ;  and  in  giving  the  bond  and  complying 
with  the  other  requirements  of  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  it  is  requisite  for  the  Company  only  to  have  regard 
to  the  particular  interest  of  the  party  from  whom  they  so  purchase. 

The  circumstance  that  the  original  taking  possession  by  the  Company 
had  been  irregular  from  the  insufficient  amount  of  the  bond  given,  is  no 
objection  to  a  subsequent  bond  given  in  a  sufficient  amount,  so  as  to  exclude 
the  operation  of  the  85th  section. 

Although  in  such  a  case  a  question  may  arise  as  to  the  time  from  which 
interest  will  be  payable,  yet  the  Court  will  not,  on  this  account,  restrain  the 
Company  from  proceeding  with  their  works  after  giving  a  bond  in  the  terms 
pointed  out  by,  and  complying  with  the  other  provisions  of,  the  85th  section. 

This  was  an  application  by  the  plaintiff,  to  restrain  the  Company 
from  proceeding  with  their  works,  or  dealing  with  his  land,  until 
a  proper  compensation  should  *have  been  made  to  him  for  and  in  [  *^^  ] 
respect  of  his  interest  in  the  land,  and  until  the  Company  should 
have  given  a  bond  in  conformity  with  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845.  The  Yiob-Changellor  of  Eno- 
LAMDy  on  the  Srd  February,  1849,  dissolved  an  injunction  previously 
granted  by  bis  Honour  in  the  terms  above  stated.  The  circumstances 
of  the  case  were  as  follow.  The  plaintiff,  Bichard  Willey,  was 
entitled  under  a  demise  dated  the  24th  March,  1848,  to  a  certain 
messuage  and  garden  for  the  residue  of  a  term  of  twenty-one  years, 
from  the  26th  December,  1842,  subject  to  a  yearly  rent  of  140Z., 
and  the  performance  of  covenants.  On  the  22nd  August,  1846,  the 
Company  gave  notice  that  they  would  enter  upon,  and  survey,  the 
land  in  question ;  but  nothing  was  done  between  that  date  and  the 
9th  December,  1846,  when  the  plaintiff  was  served  with  another 
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notice,  dated  the  80th  November,  1846,  that  the  Company  required 
the  land  for  the  purpose  of  their  railway.  This  notice  was  accom- 
panied by  a  letter,  inclosing  a  form  to  be  filled  up  by  the  plaintiff, 
for  the  purpose  of  showing  the  amount  claimed  for  compensation. 
This  form  the  plaintiff  returned,  stating  the  particulars  of  his 
interest,  and  claiming  2,350Z.,  or  a  sum  of  l,500i.  and  a  bridge  to 
connect  the  portions  of  his  ground,  which  would  be  severed  by  the 
Company's  proposed  works.  Various  communications  thereupon 
took  place  between  the  plaintiff  and  the  Company,  the  latter  offer- 
ing to  give  740Z.  and  a  bridge.  In  consequence,  however,  of  the 
parties  being  unable  to  agree,  the  Company,  in  the  month  of 
August,  1848,  served  the  plaintiff  with  notice,  that  they  were 
desirous  of  forthwith  entering  upon  his  land  and  using  the  same 
for  the  purposes  of  the  railway,  and  that  they  intended  to  apply  to 
have  a  surveyor  appointed  to  determine  the  value,  with  a  view  to 
making  the  deposit  required  by  the  Lands  Clauses  Consolidation 
Act  (sect.  85).  This  *led  to  further  communication  by  letter,  but 
equally  without  result ;  and  the  Company,  having  obtained  the 
appointment  of  a  surveyor,  forwarded  to  the  plaintiff,  in  November, 
1848,  a  bond  for  securing  740Z.,  such  being  the  sum  at  which  the 
plaintiff's  interest  had  been  valued  by  the  surveyor,  and  which 
sum  the  Company  had  accordingly  paid  into  the  Bank.  The  740Z. 
was  the  estimated  value  of  the  plaintiff's  interest,  the  Company 
also  undertaking  to  construct  a  bridge  to  connect  the  severed  por- 
tions of  the  land.  Other  communications  then  took  place  between 
the  plaintiff  and  the  Company,  during  which  the  Company  took 
possession  of  the  land,  and  proceeded  with  their  works.  The 
plaintiff  thereupon,  on  the  20th  December,  1848,  filed  a  bill, 
praying  an  injunction  against  the  Company,  until  they  had  made 
him  proper  compensation.  The  bill  suggested  objections  to  the 
validity  of  the  valuation  founded  on  the  mode  in  which  the 
surveyor  had  been  appointed,  and  also,  on  the  fact  that  no  sum 
was  fixed  for  the  cost  of  the  bridge.  After  the  filing  of  the  bill, 
the  Company,  in  order  to  meet  the  objections  raised,  procured  a 
fresh  appointment  of  a  surveyor,  by  whom  another  valuation, 
including  the  cost  of  the  bridge,  was  prepared.  Under  this  pro- 
ceeding thQ  Company  paid  into  the  Bank  840Z.  (such  sum  being  in 
addition  to,  and  independent  of,  the  7402.),  and  executed  a  bond 
for  that  amount. 

On  the  81st  January,  1849,  the  case  came  on  upon  motion  before 
the  Vice-Chancellor  of  England,  when  his  Honour  granted  the 
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injunction  sought,  "  until  proper  compensation  should  have  been 
made  to  the  plaintiff  for  and  in  respect  of  his  interest  in  the  lands, 
and  until  the  Company  should  have  given  a  bond  in  conformity 
with  the  provisions  of  the  Lands  Clauses  Consolidation  *Act."  In 
consequence  of  this  decision,  the  Company  paid  into  the  Bank 
2,850L,  being  the  amount  originally  claimed  by  the  plaintiff,  and 
gave  a  bond  for  the  same,  such  sum  being  in  addition  to,  and 
independent  of,  the  sums  before  paid  as  above  mentioned.  The 
bond,  which  was  dated  the  2nd  February,  1849,  recited  that  the 
Railway  Company  required  the  land  and  premises  in  question; 
that  no  agreement  had  been  come  to,  or  award  made,  or  verdict 
given,  in  pursuance  of  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  for  the  purchase  money  or  compensation  to  be  made 
by  the  Company  in  respect  of  the  plaintiff's  interest ;  that  the  sum 
of  2,350Z.  was  the  amount  of  the  purchase  money  or  compensation 
claimed  by  the  plaintiff  for  his  interest  in  the  land,  hereditaments 
and  premises ;  that  the  Company  had,  in  pursuance  of  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  deposited  2,850Z.  in  the 
Bank,  in  the  name  and  with  the  privity  of  the  Accountant-General, 
to  the  account  of  the  plaintiff.  The  condition  of  the  bond  was,  that 
the  said  Company  and  the  sureties  named,  should  well  and  truly 
pay  or  cause  to  be  paid  to  the  plaintiff,  his  executors,  administrators, 
or  assigns,  or  deposit  in  the  Bank  for  his  or  their  benefit,  as  the 
case  might  require,  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  all  such  purchase  money  or  compensation  as 
might,  in  manner  by  the  same  Act  provided,  be  determined  to  be 
payable  by  the  Company  in  respect  of  the  interest  of  the  plaintiff 
in  the  hereditaments  and  premises,  together  with  interest  thereon 
at  the  rate  of  5Z.  per  cent,  per  annum,  from  the  time  of  entering 
upon  the  hereditaments  and  premises  by  the  Company,  until  such 
purchase  money  or  compensation  should  be  paid  or  deposited  as 
aforesaid.  The  Company  then,  on  the  8rd  February,  1849,  moved 
before  the  Yice-Chancellor  to  dissolve  the  injunction,  when  his 
Honour  dissolved  the  same  accordingly.  The  plaintiff  *now  renewed 
the  motion  for  the  injunction  in  the  terms  originally  granted  by  the 
Yice-Chancellob. 
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Mr.  Roll  and  Mr.  Bagshawe  for  the  plaintiff : 
*     *     The  terms  of  the  89th  section  show  that  the  85th  section 
is  not  intended  to  apply  to  all  cases,  but  only  to  cases  where  the 
Company  is  under  pressure. 
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Secondly.  The  bond  given  by  the  Company  to  secure  the  2,S60L 
is  bad,  being  open  to  objection  on  several  grounds.  (The  several 
points  of  objection  taken  to  the  bond  will  be  found  noticed  and 
replied  to  in  the  judgment  of  the  Lord  Chancbllob.)  They  referred 
to  Poynder  v.  Oreat  Northern  Railway  (i). 

Mr.  Bethell  and  Mr.  John  Baily  for  the  Company.     *     *     * 

Mr.  Rolt,  in  reply. 

The  Lord  Chancellor  : 

This  question  has  arisen  upon  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act,  under  which  the  South  Eastern  Railway 
Company  have  paid  into  the  Bank  a  sum  of  money,  having  taken 
possession  of  a  piece  of  land,  under  the  provisions  of  the  Act,  pro- 
visionally, that  is  to  say,  having  taken  possession  of  it  before  the 
title  was  ascertained  under  the  provisions  of  that  section  of  the  Act ; 
and  the  question  is,  whether  any  thing  has  been  stated  to  show, 
that  they  have  been  guilty  of  any  irregularity  in  the  course  which 
has  been  pursued,  or  in  the  bond  that  has  been  given,  so  as  to 
justify  the  Court  in  restraining  the  Company  from  proceeding  with 
their  works,  or  dealing  with  the  land,  under  the  authority  given  by 
the  Act.  The  whole  amount  of  the  money  claimed  has  been  paid 
into  the  Bank,  and  a  bond  given.  Mr.  Willey  claiming  to  be,  and 
being,  as  the  Company  are  willing  to  assume,  the  lessee  for  a 
certain  number  of  years  of  the  land  in  question,  they  have  given 
him  a  bond  according  to  the  provisions  of  the  Act,  the  condition  of 
which  is  (his  Lordship  here  read  the  condition  as  above  stated). 
Now,  by  the  Act,  whether  the  Company  choose  to  purchase  by 
agreement  or  by  arbitration,  or  by  going  before  a  jury — in  all  the 
various  modes  in  which  the  Company  are  authorized  to  take 
possession  of  land — two  sets  of  circumstances  are  contemplated. 
They  may  deal  with  a  party  upon  his  own  title,  and  so  conclude 
their  contract  with  him,  or  be  may  be  a  party  authorized  to  sell, 
not  having  the  whole  interest  in  himself,  but  authorized  to  sell 
under  the  provisions  of  the  Act.  In  this  case  of  course  he  is  not 
entitled  to  receive  the  purchase-money  himself,  but  provisions  are 
made  for  securing  the  interest  of  *those  who  may  be  entitled  to  a 
certain  portion  of  the  interest  in  the  estate  taken.  If,  however, 
they  deal  with  the  party  himself,  there  are  still  circumstances,  under 
which  he  may  not  be  entitled  to  receive  the  money  until  certain 
(1)  80  B.  B.  2  (16  Sim.  3,  on  appeal,  2  Ph.  830). 
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acts  are  done  by  himself ;  for  instance,  if  he  refuses  to  convey,  or  Willby 
declines  to  make  oat  his  title  under  the  provisions  of  the  Act,  the  xhe  south 
money  would  not  be  paid  to  him  till  he  had  complied  with  these 
provisions,  but  would  in  the  meantime  be  paid  into  the  Bank.  It 
therefore  does  not  follow,  because  the  Company  recognise  him  as 
the  owner  of  the  interest  purchased,  that  of  necessity  the  money 
shall  be  paid  to  him,  at  least  in  the  first  instance.  Then  comes  the 
85th  section,  under  which  this  Company  have  proceeded.  [His 
Lordship  here  read  that  section  and  continued  as  follows :]  Now 
under  this  provision  it  may  be  that  the  Company  are  dealing  with 
a  party  not  the  actual  owner,  but  who  has  the  power  to  sell.  In 
such  a  case  the  money  would  come  into  the  Bank.  So  they  may 
be  dealing  with  a  party  whose  title  they  are  willing  to  recognise ; 
but  still  a  case  may  arise  in  which  the  party  would  not  be  entitled 
to  the  payment  of  the  money  into  his  own  hands.  Therefore  the 
object  of  the  section  was  evidently  not  to  affect  the  prior  power,  but 
to  provide  in  every  case  for  enabling  the  Company,  after  doing  what 
was  required  to  be  done  by  them,  under  the  Act,  to  place  the  party 
entitled  to  the  land  in  a  secure  position  with  regard  to  the  value  of 
his  interest,  to  enter  on  the  land  and  carry  on  their  works,  not- 
withstanding they  had  not  become  the  purchasers  of  the  land,  but 
had  deposited  in  the  Bank  the  amount,  or  given  security  for 
ultimately  guaranteeing  to  the  parties  interested  all  the  benefits, 
the  Act  intended  they  should  have  in  compensation  for  the  land. 

In  the  present  case,  the  Company  have  dealt  with  Mr.  Willey  as 
the  owner  of  the  lease :  this  they  were  perfectly  competent  to  do. 
If  they  agreed  with  him,  and  ascertained  the  value  of  th&  leasehold 
interest,  having  bought  his  lease  at  a  price  so  agreed  on,  they  were 
not  bound  to  look  to  any  other  parties ;  because  they,  at  their  own 
risk,  deal  with  him  as  owner  of  the  lease,  and  he  claims  as  such 
owner.  Still,  as  he  is  only  owner  of  the  lease,  the  Company  have 
to  require  from  him,  before  he  can  receive  the  value  of  the  land  taken, 
the  performance  of  certain  acts  by  which  their  title  is  to  be 
completed.  He  must  assign  to  them  the  lease ;  he  must  part  with 
that  which  they  have  purchased,  before  he  can  call  upon  them  to 
part  with  the  purchase  money.  The  mode  in  which  the  question 
arises  here  is,  that  the  Company  only  require  to  have  the  money 
kept  in  medio,  until  the  time  shall  come  when  Mr.  Willey  shall  be 
advised  to  entitle  himself  to  the  money,  upon  the  terms  of  doing  all 
that  he  is  compellable  to  perform,  before  he  can  receive  the  money. 
The  bond,  therefore,  provides  precisely  for  that  event ;  nor  do  I 


[66] 


1849.    CH.     1  MAC.  &  G.  66—67. 


[b.b. 


WiLLBY 

r. 

The  South 

Eastern 

Railway 

Company. 


[•67] 


know  in  what  language  that  can  be  better  provided  for.  It  may  be 
true,  that  Mr.  Willey  was  not  entitled  to  receive  the  whole  of  the 
money,  that  is  to  say,  the  Company  might  have  dealt  with  him  as 
a  party  under  the  provisions  of  the  Act,  not  under  his  estate,  but 
under  his  power  of  selling.  But  that  is  not  the  case  here.  The 
Company  have  dealt  with  him  in  respect  of  his  own  interest,  and 
are  willing  to  deal  with  him  and  to  purchase  his  interest,  only 
requiring  to  have  the  means,  as  against  him,  of  compelling  him  to 
deal  with  that  interest,  so  as  to  vest  it  in  themselves. 

Now  the  case  of  Poynder  v.  The  Great  NoHhei-n  RaUroay 
Company  (i)  has  been  compared  to  this.  I  have  looked  at  it  several 
times,  in  order  to  find  out  the  ^similarity,  and  I  cannot  discover  it. 
In  that  case,  the  Company  did  not  deal  with  the  party  as  having 
fche  beneficial  interest ;  but,  on  the  contrary,  the  bond  was  in  the 
general  terms  of  the  Act,  which  is  in  the  alternative,  so  that  it 
might  embrace  the  particular  interest  or  any  other  interest.  The 
money  might  be  paid  into  Court  not  for  the  benefit  of  the  party 
with  whom  they  contracted  for  a  particular  interest,  but  for  security, 
and  for  the  benefit  of  those  entitled  to  other  interests  in  the  land  : 
and  the  difficulty  as  to  the  bond  there  was,  that  though  the  money 
appeared  to  be  paid  into  Court  upon  both  alternatives  in  the 
language  of  the  Act,  it  was  made  payable  to  the  party  on  demand, 
so  that  there  was  an  inconsistency  in  the  condition  of  the  bond.  It 
did  not  appear  that  it  was  paid  in  on  account  of  the  owner  of  the 
land,  but  on  one  or  other  account ;  and  yet  it  was  made  payable  to 
him  on  demand.  The  objection  felt  to  that  condition  was,  that, 
though  the  money  was  payable  to  one  individual,  there  was  nothing 
to  show  that  that  individual  was  the  party  entitled.  Therefore,  I 
altered  the  condition  of  the  bond,  by  leaving  out  the  word  "demand," 
and  putting  in  the  words  which  are  here  ''  payable  as  the  case 
under  the  Act  may  require,"  or  something  of  that  sort.  You 
might  suppose,  therefore,  that  this  bond  was  actually  taken 
from  the  decision  I  came  to  in  the  case  of  Poynder  v.  The  Great 
Northern  Railway  Company.  Now  really  that  has  nothing  to  do 
with  the  present  case;  because  here  the  Company  have  thought 
proper  to  deal  with  the  plaintiff  in  respect  of  his  individual  interest. 

There  were  several  points  taken,  to  which  I  will  shortly  advert. 

First  of  all,  that  the  land  was  not  identified.     There  is,  however, 

here  no  question  about  identity;   the  whole  object  of  this  bond 

being  to  secure  the  money  payable  in  respect  of  the  purchase.     The 

(1)  80  B.  E.  2  (16  Sim.  3,;on  appeal,  2  Ph.  330). 
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*party  having  given  notice  of  his  intention  to  purchase  a  certain 
piece,  or  portion  of  a  piece  of  land,  which  portion  is  described,  the 
description  not  being  objected  to,  and  not  being  a  matter  of  dispute 
between  the  parties,  the  Act  raises  no  question  whatever  as  to 
identity.  Under  the  85th  section,  it  is  only  provided  by  what 
means  the  Company  may  take  possession  of  the  land  identified  by 
the  prior  transactions,  and  secure  the  payment  of  the  purchase 
money  to  the  party  entitled. 

Then  there  was  another  objection,  that,  inasmuch  as  possession 
had  been  taken  of  the  land  before  the  bond  was  given,  it  is  not  a 
taking  possession  under  the  Act.  This  was  exactly  the  case  in 
Poynder  v.  The  Great  Northern  Railway  Company.  There  there 
had  been  possession  under  a  defective  bond.  It  might  come  to  this, 
that  the  85th  section  could  never  apply  at  ail,  if  there  was  any  mistake 
in  the  bond ;  that  is  to  say,  if  the  exact  provisions  of  the  Act  had 
not  been  complied  with  in  the  first  instance,  the  whole  of  the 
85th  section  would  be  done  away  with,  as,  according  to  the  argument* 
it  would  not  be  a  taking  possession  under  the  85th  section.  It  is 
impossible  to  maintain  this  ;  and  although  this  Court  has  very 
beneficially  interfered  to  prevent  abuses  of  powers  by  these  great 
Companies,  yet  there  must  be  something  like  equity  as  the  foundation 
for  the  Court's  interference  upon  the  mere  abuse  of  power,  which  is 
the  ground  for  injunction.  But  here  the  party  is  asking,  by  a  con- 
struction to  be  put  upon  the  85th  section,  to  strike  that  section 
entirely  out  of  the  Act.  Now,  if  the  Court  finds  the  means  of  doing 
justice  between  the  parties,  it  will  not  interfere,  except  under  such 
rules  and  provisions  as  may  be  equitable  for  that  purpose  ;  and  the 
Court,  therefore,  will  not  deal  with  an  injunction  otherwise  than 
for  the  purpose  of  seeing  that  each  party  has  that,  to  which  each 
party  is  *en  titled.  Here  is  possession  erroneously  taken ;  it  is 
supposed  erroneously  taken,  because  the  provisions  of  the  bond  are 
not  according  to  the  Act ;  but  in  the  case  of  Poynder  v.  The  Great 
Northern  Railway  Company,  possession  was  also  taken  under  a  bond, 
which  I  thought  was  not  within  the  provisions  of  the  Act.  In  that 
case,  however,  I  dealt  with  the  possession  (whether  taken  de  novo 
or  to  be  continued  in  the  hands  of  the  Company  not  being  material) 
as  a  possession  under  the  provisions  of  the  Act.  The  Company 
giving  to  the  owner  of  the  land  all  the  benefit  the  Act  intended  he 
should  have,  the  Court  did  not  treat  the  possession  as  not  according 
to  the  provisions  of  the  Act,  but  dealt  with  it  as  being  within  the 
Act  itself.     I  consider  that,  not  only  as  correct  under  the  terms  o^ 


WiLLEY 

V. 

The  South 
Eabtbrn 
Railway 
Company. 

[•68] 


[♦69] 


10 


1849,    CH.     1  MAC.  &  G.  69—70. 


[r.b. 


WiLLBT 

V, 

Tub  South 
Eastbbk 
Railway 
Company. 


[•70] 


the  Act,  but  aa  a  point  upon  the  Act  decided  in  that,  and,  I  believe, 
in  other  cases. 

The  condition  of  the  bond  I  have  already  observed  upon.  Then, 
upon  the  fourth  point,  which  was  that  the  money  was  paid  into  the 
Bank  to  the  account  of  Mr.  Willey.  On  that,  as  I  have  already 
said,  if  the  Company  think  proper  to  deal  with  Mr.  Willey  as  the 
owner  of  the  land,  it  is  quite  right  to  pay  it  into  the  Bank  on  his 
account.  The  Company  recognise  his  title  to  the  piece  of  land  they 
want  to  purchase,  and  the  money  may  therefore  very  properly 
remain  in  the  Bank,  until  he  performs  that  duty  which  he  is  bound 
to  do.  There  is  one  other  point,  I  confess  of  some  difficulty,  but 
one  that  I  do  not  think  interferes  with  the  course  to  be  adopted  as 
the  result  of  the  present  case,  because  it  does  not  immediately 
occur, — which  is,  as  to  interest  from  the  time  of  entering  into 
possession.  The  Act  provides  that  interest  shall  be  calculated  from 
the  time  that  the  parties  enter  into  possession  ;  and  a  question,  no 
doubt,  may  arise,  when  ^was  the  entering  into  possession?  because,  if 
the  Court  finds  that  the  bond  was  not  according  to  the  provisions 
of  the  Act,  but  that  the  Company  entered  into  possession  under  an 
erroneous  bond,  not  good  under  the  provisions  of  the  Act,  then  when 
the  question  arises  as  to  what  interest  is  to  be  paid,  the  question 
may  also  arise,  whether  the  interest  is  payable  from  the  time  of  the 
original  possession  (not  being  a  possession  under  the  85th  section), 
or  whether  it  is  to  be  calculated  from  the  time  at  which  the  posses- 
sion was  set  right  by  the  condition  of  the  bond  being  corrected. 
This  does  not  appear  to  me  to  be  at  all  a  matter  which  affects  the 
question  of  the  injunction.  Whether  Mr.  Willey  or  any  other  party, 
where  the  possession  taken  was  not  regular,  because  the  provisions 
of  the  Act  had  not  been  complied  with,  had  a  right  to  treat  that 
possession  as  a  trespass,  or  whether,  the  possession  being  treated  as 
rightful,  interest  was  to  be  calculated  from  that  time,  is  a  matter 
that  does  not  arise  on  the  question  as  to  the  injunction.  It  is  a 
matter  that  may  be  material  to  be  considered  in  some  future  stage 
of  the  transaction  between  the  parties ;  but  it  is  not  one  that  at 
all  affects  the  question  of  injunction.  I  think,  therefore,  this  is  a 
case  in  which  the  Company  are  right  in  the  bond  given,  and  that 
they  are  right  in  their  course  of  proceeding,  under  the  provisions 
of  the  Act,  and  that  they  are  now  rightfully  in  possession  under  the 
terms  of  the  85th  section.  The  present  application  must,  therefore, 
be  refused  with  costs. 
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Where  a  defendant,  in  his  answer,  states  his  ignorance  of  a  fact,  save  as     On  AppeaL 
may  appear  in  his  answer  or  by  documents  in  his  schedule,  no  document  j^f^ 

in  the  schedule  will  be  exempted  from  production,  although  the  answer,  as  Cottekham, 
to  some,  positively  states  that  they  are  privileged  communications.  ^'-C. 

m  L  ^3] 

This  was  a  motion  to  vary  an  order  of  the  Yice-Ghancellor  Enioht 
Bruce,  by  which  his  Honour  permitted  certain  documents  to  be 
exempted  from  production,  under  the  following  circumstances. 

The  object  of  the  bill  was  to  obtain  from  the  defendants,  the 
Company,  their  engineer,  and  secretary,  discovery  whereby  to 
substantiate  the  claim  of  the  plaintiff  in  an  action  brought  by  him 
against  the  Company.  The  defendants  commenced  their  answer 
by  saying  that,  **  save  as  herein,  and  in  and  by  the  certificates, 
reports,  correspondence,  books,  documents,  papers,  and  writings 
which  are  mentioned  and  comprised  in  the  schedule  hereunto 
annexed,  and  which  defendants  are  willing  to  produce  as  part  of 
their  answer,  in  the  same  manner  as  if  the  same  had  been  set 
forth  at  length,  is  mentioned,  and  appears,  they  are  unable  to 
make  any  further  or  better  answer  to  all  or  any  of  the  matters  in 
the  bill  mentioned,  or  inquired  after."  *In  answer  to  various  [  *74  ] 
interrogatories,  the  defendants  pleaded  ignorance,  **  save  as  appears 
by  the  documents  in  the  schedule.'*  In  answer  to  the  general 
charge  as  to  their  possession  of  documents,  the  defendants,  the 
Company,  said,  that  *'  they  have  in.  their  possession  or  power  the 
several  documents,  papers,  and  writings  mentioned  and  set  forth 
in  the  schedule  hereunto  annexed,  and  which  relate,  as  to  some  of 
them  wholly,  and  as  to  the  rest  of  them  in  part,  to  the  matters  and 
things  in  the  said  bill  mentioned,  and  which  they  are  ready  and 
willing  to  produce  (except  as  hereinafter  mentioned) ;  **  they  then 
proceeded  to  say,  that  *'  all  correspondence,  or  copies  of  any  corre- 
spondence, or  other  communications,  or  copies  of  communications, 
in  writing,  passing  between  the  defendants,  or  their  respective 
secretaries,  clerks,  or  agents,  or  any  or  either  of  them  on  the  one 
hand,  and  their  respective  solicitors,  or  clerks  of  their  solicitors, 
or  any  or  either  of  them  on  the  other  hand,  are  privileged  com- 
munications, and  that  the  defendants,  the  Company,  ought  not  to 
be  compelled  to  produce  the  same."  On  the  usual  motion  for  pro- 
daction,  the  Company  relied  upon  this  passage,  in  their  answer,  as 

(1)  MomingUm  v.  MorningUm{\mi)  2  J.  &  H.  697. 
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affording  grounds  for  exempting  the  last-mentioned  correspondence. 
There  was,  also,  an  aflSdavit  by  the  solicitor  to  the  Company,  that 
the  letters  referred  to  in  the  schedule  related  exclusively  to  other 
matters,  and  had  passed  between  the  Company  and  their  solicitors. 
Under  these  circumstances,  the  Vicb-Chancbllor,  as  to  the  letters, 
ordered  the  motion  to  stand  over. 

Mr.  Russell  and  Mr,  Bazalgette,  in  support  of  the  appeal  motion, 
relied  upon  the  authority  of  Hardvian  v.  Ellames  (i).     *     *     * 

Mr,  Bacon  and  Mr.  Stevens,  contrd,  argued  that  the  case  was 
distinguishable  from  Hardman  v.  Ellavies,  which  only  decided,  that 
if  the  defendant  referred  to  documents  in  his  schedule,  the  allega- 
tion, that  they  relate  exclusively  to  his  own  title,  and  in  no  way 
support  that  of  the  plaintiff,  will  not  exempt  them  from  production : 
that  the  present,  however,  was  a  case  of  confidential  communica- 
tions, which  have  always  been  protected  where  the  privilege  has 
been  claimed.  *  *  They  urged,  also,  that  at  most  it  was  a  mere 
slip,  and  that  the  plaintiff  ought  not  to  be  permitted  to  avail  him- 
self of  an  inadvertency  so  manifest,  and  so  oppressive  in  its  con- 
sequences. They  added  that  the  Vicb-Chancellor  had  not  decided 
against  the  plaintiff's  right ;  having  *only,  with  reference  to  the 
particular  letters,  ordered  the  motion  to  stand  over,  while,  in  other 
respects,  it  had  been  granted. 

Mr.  Russell  was  not  heard  in  reply. 

The  Lord  Chancellor: 

The  first  question  is,  what  is  the  construction  of  the  sentence  ? 
and  I  must  say,  that  upon  that  it  is  impossible  to  entertain  any 
doubt.  The  defendants  are  called  upon  to  make  a  certain  discovery. 
The  way  in  which  they  deal  with  that  discovery,  is  not  to  answer  it 
according  to  each  question  that  is  asked,  but  they  protect  themselves 
from  that  necessity,  or  endeavour  to  do  so,  by  setting  out  in  the 
schedule  a  long  enumeration  of  various  documents,  and  then  saying 
**  save  as  herein,  and  by  the  certificates,  reports,  correspondence, 
books,  documents,  papers  and  writings,  which  are  mentioned  and 
comprised  in  the  schedule  hereto  annexed,  and  which  the  defendants 
are  willing  to  produce  as  part  of  their  answer,"  &c.  It  is  said,  that 
offer  to  produce,  that  willingness  to  produce,  does  not  refer  to  all 
the  papers  and  documents  in  the  answer.  It  is  to  be  observed  that 
(1)  39  E.  B.  344  (2  My.  &  K.  745). 
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the  word  "  which  "  is  twice  used  :  the  first  time  it  is  used,  is  after 
the  enumeration  of  the  documents  which  are  mentioned  and  com- 
prised in  the  schedule,  and  there  it  clearly  means  all  that  are 
comprised  in  the  schedule.  Then  come  the  very  next  two  words — 
"and  which."  Do  not  they  refer  to  the  same  subject-matter  as 
the  first  **  which  "  refers  to,  namely,  all  papers  and  writings  set  out 
in  the  schedule  ?  It  is  impossible  to  suggest  any  other  construction 
that  would  at  all  carry  out  the  words  that  are  used.  It  is  quite 
clear  that  they  have  reference  to  all  the  documents  set  out  in  the 
schedule ;  for  the  defendant  says,  '*  save  and  except  papers  and 
writings  which  are  set  out  *in  the  schedule,  and  which,"  he  says, 
"  I  am  willing  to  produce  as  if  they  had  formed  part  of  this  my 
answer."  The  question  then  is,  whether  that  statement  does  not 
make  those  documents  a  part  of  the  answer  within  the  meaning  of 
the  decision  in  Hardman  v.  Ellames,  I  understand  that  the  case  is 
not  reported  as  heard  at  the  Bolls  ;  but  I  have  a  fresh  recollection 
of  it,  and  have  had  frequent  occasions  to  refer  to  it.  According  to 
my  recollection,  I  proceeded  upon  this  ground :  I  said,  if  a  party 
refers  to  a  document  and  sets  out  a  part  of  the  document  and  then 
refers  to  it,  he  cannot  afterwards  tell  the  plaintiff  that  he  shall  not 
see  the  document,  because  the  plaintiff  is  not  bound  to  take  the 
defendant's  representation  of  the  document.  If  the  defendant  uses 
it  for  any  purpose,  he  must  enable  the  plaintiff  to  see  that  it  is  used 
for  a  proper  purpose,  or  whether  it  is  not  more  beneficial  to  the 
plaintiff  than  the  defendant  thinks  proper  to  admit.  Now  if  the 
defendant  had  set  out  any  one  of  those  letters,  with  respect  to 
which  privilege  is  claimed,  and  had  said,  except  so  far  as  that 
document  gave  him  information,  he  could  not  answer  the  question 
asked,  I  cannot  say  that  the  plaintiff  would  not  have  a  right  to  see 
that  document,  which  the  defendant  himself  says  contains  all  the 
information  he  possesses  upon  the  particular  subject.  But  he  has 
said  so  in  the  gross  as  to  all  the  documents  in  such  a  manner,  as  to 
put  it  beyond  doubt  what  he  meant.  If  he  did  not  mean  that, 
he  meant  nothing,  because  to  set  out  by  a  reference  to  a  number  of 
documents,  which  the  plaintiff  is  not  to  see,  and  then  to  say,  that, 
except  so  far  as  those  documents  contain  the  information  required, 
be  cannot  set  forth,  is  virtually  saying,  I  shall  not  answer  the 
question  at  all.  The  defendant  is  bound  to  give  the  information ; 
he  refers  to  all  the  documents  in  the  answer  for  the  information 
that  the  plaintiff  requires,  and  submits  to  produce  them  ;  he  adopts 
bis  own  *course  of  answering,  and    having  done  so,   he  cannot 
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withdraw  from  that  course.  It  may,  no  doubt,  have  occurred  from 
inadvertence  in  the  expressions  used,  and  that  the  defendant  meant 
all  along,  and  intended,  to  protect  himself  from  producing  those 
which  are  called  confidential  communications.  All  that  may  have 
been  intended ;  and,  in  claiming  the  privilege  at  the  end  of  the 
answer,  the  general  reference  contained  in  the  early  part  of  the 
answer  may  not  have  been  adverted  to.  If  I  find,  however,  in  the 
body  of  the  answer,  a  statement  by  the  defendant,  that  he  cannot 
answer  except  by  reference  to  certain  documents  which  he  refers  to 
as  part  of  his  answer,  and  offers  to  produce,  having  said  that,  he 
loses  all  pretence  for  withholding  that  information  from  the  plaintiff, 
because  he  himself  has  elected  to  adopt  that  mode  of  communica- 
tion for  giving  that  information  which  the  plaintiff  is  entitled  to 
receive  from  him.  That  is  exactly  Hardman  v.  EUames.  I  cannot 
possibly  distinguish  the  one  case  from  the  other.  In  both  there 
was  a  reference  to  documents  as  part  of  the  answer,  and  an  offer  to 
produce.  In  both,  circumstances  existed  which,  if  it  had  not  been 
for  the  general  reference  making  the  documents  part  of  the  answer, 
would  have  protected  the  defendant  from  producing  them.  In 
Hardman  v.  EUameSf  the  question  arose  from  there  being  a  docu- 
ment which  only  went  to  prove  the  defendant's  title,  and  would  not 
aid  the  plaintiff  in  proving  his  own.  Here,  it  is  said,  there  were 
confidential  communications  passing  between  the  solicitor  and  the 
client.  Now,  suppose  the  defendant  had  copied  a  part  of  one  letter, 
could  he  refuse  to  produce  it,  after  referring  to  it  as  part  of  his 
answer  in  order  to  show  that  what  he  states  in  his  answer  is  true  ? 
Of  course  he  could  not.  He  could  not  first  say,  I  will  show  you 
something  that  is  a  privileged  communication,  and  then  say,  I  have 
told  you  something  which  I  was  not  bound  to  tell  you,  the  *com- 
munication  being  privileged,  but  I  will  give  you  no  more  informa- 
tion about  it ;  I  will  let  you  know  as  much  of  it  as  I  like,  without 
enabling  you  to  ascertain  whether  the  account  I  give  of  it  is  true,  or 
whether  it  may  not  contain  matter  which  I  have  thought  proper  to 
withhold.  What  has  been  done  here  comes  to  the  same  thing. 
The  defendant  has  not  set  out  any  part  of  the  documents,  but 
has  referred  to  the  whole  as  the  only  documents  which  contain  any 
information.  These  documents  must,  therefore,  be  produced.  No 
doubt  it  puts  the  defendants  in  a  situation,  which  they  would  not 
have  been  put  in,  if  a  different  course  had  been  pursued ;  it  compels 
them  to  produce  documents  which  are  called  privileged ;  but  it  is 
a  course  they  have  brought  upon  themselves,  and  from  which  they 
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cannot  withdraw.  The  Vioe-Ghanobllor,  as  I  understand,  never 
decided  against  the  plaintiff's  right,  but  he  did  that  in  effect.  The 
object  of  the  application  being  for  the  production  of  all  the  docu- 
ments, he  ordered  the  motion  to  stand  over  as  to  these  particular 
documents.  Though  this  was  not  deciding  against  the  plaintiff  by 
a  refusal  of  that  which  he  asked,  yet  the  plaintiff  had  a  right  to 
complain,  because  the  Yioe-Ghancbllob  might  refuse  to  decide 
upon  the  motion  for  ever.  An  order  that  the  motion  should  stand 
over  might  be  of  the  same  effect  as  refusing  it.  If,  however,  the 
plaintiff  is  right  in  his  contest,  he  is  entitled  to  see  these  documents 
which  are  not  produced,  and  which  the  regular  practice  compels. 
Those  that  are  not  produced  are  those  as  to  which  the  plaintiff  has 
a  right  to  complain,  and  that  is  the  only  reason  why  I  asked 
whether  the  Yicb-Ghancbllob  refused  the  motion  or  not,  so  that  I 
might  have  the  satisfaction  of  knowing  that,  in  making  this  order, 
I  do  not  act  contrary  to  the  opinion  expressed  in  the  Gourt 
below. 
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ALLFREY  v.  ALLFREY(l). 

(1  Mac.  &  G.  87—100 ;  S.  C.  1  H.  &  Tw.  179;  13  Jur.  269 ;  affg.  10  Beav.  353; 
17L.  J.  Ch.  30;  llJur.  981.) 

Where  an  entry  in  an  administrator's  aooount,  which  had  been  settled, 
was  shown  to  be  fraudulently  made,  the  whole  account  was  opened,  not- 
withstanding the  lapse  of  forty  years  since  the  death  of  the  intestate, 
seventeen  since  the  settlement  of  the  account,  and  more  than  two  since  the 
discovery  of  the  entry  complained  of. 

Special  directions  inserted  in  the  decree  for  the  protection  of  the 
accounting  party. 

It  is  competent  for  the  plaintiff,  on  appeal  to  the  Lord  Chancellor,  to 
withdraw  from  the  evidence  any  portion  of  the  answer  which  may  have 
been  read  in  the  Court  below. 

Thb  Master  of  thb  Bolls,  by  hjs  decree,  bearing  date  the 
28th  May,  1847,  declared  that  the  plaintiff,  William  Allfrey,  was 
not  bound  by  the  settlement  of  accounts  of  the  7th  May,  1825,  and 
the  llih  January,  1828,  with  Edward  Allfrey,  the  deceased  adminis- 
trator of  George  Allfrey,  and  that  such  accounts  ought  to  be  opened, 
with  liberty  for  the  Master  to  state  whether  there  was  any  and 
what  difficulty  in  taking  the  accounts,  arising  from  the  lapse  of 
time  and  the  loss  of  evidence  and  documents.  The  defendants, 
the  executors  of  the  deceased  administrator,  appealed  against  the 
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(1)  WillfafMon   V.   Barbour    (1877) 
9  Ch.  D.  529,  533,  50  L.  J.  Ch.  529,  37 


L.  T.  698  ;   Oething  v.  KHghley  (1878) 
9  Ch.  D.  547,  650,  48  L.  J.  Oh.  45. 
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Allfret      whole  of  this  decree,  except  as  to  that  part  of  it  which  directed  the 
Allfret.     dismissal  of  the  bill  against  certain  of  the  other  defendants. 

George  AUfrey,  the  father  of  the  plaintiff,  died  on  the  28rd  April, 
1802,  intestate,  leaving  his  wife  and  four  children,  his  mother, 
and  his  brother  Edward  Allfrey,  whose  representatives  were  the 
accounting  parties  in  the  suit,  him  surviving.  The  plaintiff  was 
a  posthumous  child,  and  was  born  on  the  25th  September,  1802, 
and,  as  the  youngest  son,  succeeded  to  certain  lands  which  were  of 
the  tenure  of  borough  English.  He  was  also  entitled  to  his  share 
of  the  personalty  under  the  Statute  of  Distributions.  It  was 
admitted,  that,  upon  the  death  of  the  intestate,  Edward  Allfrey 
[  *88  ]  caused  a  grant  of  letters  of  administration  to  be  made  to  him  *oii 
the  17th  June,  1802,  upon  an  affidavit  that  he  was  the  sole  or  next 
nearest  of  kin  to  the  intestate.  It  appeared,  from  the  documents 
and  papers  scheduled  in  the  answer,  that  he  had,  as  such  adminis- 
trator, shortly  after  the  death  of  the  intestate  in  the  year  1802, 
sold  out  a  sum  of  9,100/.  stock  belonging  to  the  intestate,  although 
he  had,  in  his  administration  account,  treated  this  sum  as  sub- 
sisting in  specie  down  to  the  year  1808,  when  other  stock  was 
apparently  substituted,  and  that  he  had  given  credit  to  the  parties 
interested  under  the  intestacy  for  the  dividends  as  if  actually 
received  by  him  from  time  to  time.  It  also  appeared  that  the  price 
of  the  substituted  stock  in  1808  was  672.,  whereas  the  price  of  the 
same  stock  at  the  time  of  the  sale  in  1802  was  111.  It  was  admitted 
that  he  had  entered  into  the  receipt  of  the  rents  of  the  intestate's 
real  estates,  and  that  a  sum  of  49/.  had  been  received  by  him  in 
respect  of  rent  for  some  of  the  borough  English  lands,  for  which 
there  appeared  to  be  no  credit  given  to  the  plaintiff.  It  also 
appeared  that  Edward  Allfrey  had  continued  a  banking  account 
with  the  firm  of  his  deceased  brother,  as  his  administrator,  and  that 
certain  specific  sums  of  money  had  been  paid  in  and  drawn  out 
from  such  account,  without  ever  appearing  in  the  account,  which 
purported  to  be  the  general  administration  account,  and  which  had 
been  submitted  to,  and  approved  as  settled,  by  the  plaintiff.  It 
was  further  proved,  that  the  estate  of  the  intestate  had  been 
credited  with  a  certain  sum  of  money  in  the  books  of  the 
defendants'  testator's  firm,  but  for  which  sum  no  credit  ever 
appeared  in  the  administration  account  which  the  plaintiff  signed. 
On  the  4th  January,  1825,  being  about  eighteen  months  after  the 
plaintiff  came  of  age,  the  administrator,  Edward  Allfrey,  took  him 
to  the  Bank  of  England  to  receive  the  dividends  of  certain  sums  of 
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Btoek  which  had  been  transferred  to  him  as  his  *share  of  his  father's  Allfbbt 
property,  and,  on  the  7th  May,  1825,  the  plaintiff  wrote  a  memo-  allfbit. 
random  at  the  end  of  that  part  of  the  book  of  account  which  related  [  *89  ] 
to  himself  in  the  following  words :  '*  Having  had  a  satisfactory  inves- 
tigation, and  agreed  the  addition  of  the  foregoing  account,  as  well 
as  the  administrator's  general  account  of  the  effects  of  my  deceased 
parent,  I  do  hereby  confirm  the  same,  and  the  above  balance  of 
in.  128.,  this  7th  May,  1825."  On  the  11th  January,  1828,  the 
plaintiff  received  from  Edward  Allfrey  the  sum  of  172.  12«.  as  the 
balance  of  his  account.  Edward  Allfrey  died  in  1884,  and  in  the 
month  of  September,  1848,  the  plaintiff  filed  two  bills,  one  in  respect 
of  the  personal  estate,  making  his  brothers  and  sisters  and  the 
representative  of  his  mother  and  the  executors  of  his  uncle  Edward 
Allfrey  parties;  and  another  against  the  same  executors  only,  for  an 
account  of  the  rents  of  the  real  estates,  and  charging  his  uncle's 
estate  as  guardian.  All  the  defendants,  with  the  exception  of  the 
executors,  either  disclaimed  or  took  no  active  part  in  the  litigation. 

Mr.  Bethell  and  Mr.  Rasch,  for  W.  Allfrey,  the  plaintiff, 
supported  the  judgment  of  the  Master  of  thb  Bolls  mainly  upon 
the  facts  which  are  detailed  above,  and  which,  they  urged,  were 
not  controverted  by  the  executors  of  the  accounting  party.  They 
relied  on  the  satisfactory  proof  of  fraud,  as  evidenced  in  the  stock 
transaction,  and  they  contended,  that,  where  fraud  was  shown  to 
have  existed,  no  length  of  time  could  operate  as  a  bar  to  the  open- 
ing of  an  account ;  there  could  be  no  settlement  of  an  account,  one 
item  of  which  was  falsely  entered  or  fraudulently  withheld.  The 
whole  matter  was  based  on  fraud,  and  it  was  only  by  means  of  a 
wilful  misrepresentation  that  the  defendants'  testator  was  enabled 
to  assume  the  *character  of  administrator:  Vernon  y.  Vawdry  {}),  [*^0] 
MiUar  v.  Craig  (2),  Wedderbum  v.  Wedderbum  (3). 

Mr.  James  Parker,  Mr.  Wood,  and  Mr.  W.  Hislop  Clarke,  for 
the  executors,  contended  first,  that,  after  such  a  lapse  of  time 
since  the  settlement  of  accounts,  viz.,  nineteen  years  since  the 
settlement,  and  sixteen  since  their  readoption,  not  even  the  presence 
of  fraud  was  sufficient  to  open  the  account;  and,  as  an  authority  that, 
under  these  circumstances,  the  plaintiff  should  be  permitted  at  most 
only  to  surcharge  and  falsify,  they  cited  Brownell  v.  Brownell  (4) : 

(1)  2  Atk.  1 19.  E.  B.  356 ;  .48  R.  R.  7  (4  My.  &  Or.  41). 

(2)  63  B.  R.  134(6  Beav.  433).  (4)  2  Br.  0.  0.  62. 
(8)  44  B.  B.  331  (2  Keen,  722) ;  44 
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Allfkby  they  denied,  however,  that  the  facts,  from  which  the  plaintiff 
allfbet.  presumed  fraud,  were  susceptible  of  such  a  construction :  on 
the  contrary,  they  were  consistent  with  the  utmost  good  faith 
and  generosity  towards  the  party,  now  alone  seeking  to  impeach 
the  accounts.  With  respect  to  the  alleged  misrepresentation  in 
reference  to  the  letters  of  administration,  it  was  by  no  means 
extraordinary  for  a  party  to  confide  in  his  professional  adviser,  and 
to  swear  to  the  accuracy  of  what  might  readily  be  believed  to  be  a 
merely  formal  statement.  As  to  the  sale  of  the  stock  in  1802,  and 
the  representation  in  the  administration  account  that  it  was  sold  in 
1808,  they  urged  that  the  proceeding  was  quite  free  from  any 
suspicion  of  fraud ;  that,  in  point  of  fact,  the  estate  of  the  cestui 
que  trusts  had  been  credited  with  interest  and  compound  interest 
in  respect  of  the  stock  so  sold  out  in  1802 ;  and  that  the  identical 
amount  of  stock  had  been  in  truth  repurchased  in  1808,  the  period 
when  the  administrator  ascertained  and  appropriated  the  shares  of 
all  parties  entitled  under  the  intestacy ;  and  they  relied  on  the  fact 
[  *ui  ]  that  the  amount  of  stock  so  repurchased  in  1808  *was  the  precise 
amount  that  the  produce  of  the  sale  in  1802  would  have  bought. 
They  insisted  that  there  was  no  proof  whatever  of  the  dates  when 
the  stock  had  been  sold  out,  nor  of  the  precise  sums,  except  in  the 
account  which  was  rendered  to  the  plaintiff ;  that  that  account  did 
not  purport  to  contain  simultaneous  entries,  but  was  compiled, 
after  a  long  interval,  from  the  various  books  in  the  administrator's 
possession,  which  had  doubtless  been  destroyed. 

(The  Lord  Ghanobllor  observed :  The  defendants  admit  a  sale 
in  1802,  and  that  the  entry  of  the  sale  in  1808  was  false.  The 
administrator  is  charged  with  having  sold  8{.  per  Gent,  stock,  and  it 
is  not  proved  how  the  money  was  applied.  Distance  of  time  can 
make  no  difference  in  dealings  of  stock,  as  the  evidence  always 
remains.  The  defendants  explain  it  by  saying  that  an  equiva- 
lent amount  of  stock  was  substituted  in  1808.  This  also  is  denied. 
It  is  quite  in  the  defendant's  power  to  clear  up  and  rebut  the 
charge,  by  authorising  an  inspection  of  the  Bank  of  England's 
books.) 

In  anfiwer  to  the  charge  of  not  carrying  to  the  credit  side  of  the 
administration  account  the  sum  which  once  had  appeared  to  the 
credit  of  the  intestate  in  the  books  of  the  firm,  they  said  that  a  few 
months  after,  there  was  a  debit  of  this  very  same  amount,  and  the 
inference,  at  this  distance  of  time,  was  irresistible,  that  the  sums 
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were  identical.  In  answer  to  the  charge  that  certain  sums  of  Allfsbt 
money  had  been  drawn  out  of  the  intestate's  banking  account,  and  ALLrsEr. 
not  credited  in  the  administration  account  rendered  to  tlie  plaintiff, 
they  showed  that  certain  other  sums  had  been  paid  in  and  drawn 
out  of  the  same  account,  which  clearly  could  not  be  claimed  as  the 
property  of  the  intestate.  They  commented  also  on  the  fact  of  the 
plaintiff  being  a  barrister  of  five  years  *standing  previously  to  his  [  ^^2  l 
uncle's  death,  and  that  no  proceedings  were  taken  in  the  uncle's 
lifetime,  but  were  deferred  to  a  period  when  the  party  accused  was 
no  longer  in  existence,  when,  in  all  probability,  there  might  not  be 
found  a  single  voucher  or  tittle  of  evidence  by  which  his  representa- 
tives, if  called  on,  could  substantiate  any  item  of  discharge.  In 
answer  to  an  allegation  that  the  plaintiff  was  altogether  dependant 
on  his  uncle  when  he  was  induced  to  sign  the  memorandum,  it  was 
said  that  the  plaintiff  himself  received  the  interest  and  dividends  of 
the  stocks  and  funds  ever  since  they  had  been  transferred  into  his 
name  on  the  25th  January,  1825.  In  answer  to  various  other 
charges,  as  to  omissions,  they  insisted  that  there  was  also  a  con- 
siderable number  of  payments  made  by  the  administrator  for  which 
no  credit  appeared  to  have  been  claimed  by  him, — such  as  funeral 
expenses,  maintenance  for  the  children  and  widow, — all  of  which 
might  have  been  more  than  sufficient  to  countervail  the  few  items 
which  did  not  appear  in  the  account  rendered,  and  the  proofs  of 
which  were  not  now  forthcoming. 

Mr.  Law,  for  the  representative  of  the  mother,  took  no  part  in 
the  argument. 

Mr.  Bethelly  in  reply  : 
It  is  admitted  that  no  sale  of  the  SI.  per  Gent,  stock  took  place  in 
1808;  therefore,  no  purchase  could  have  been  made  with  its  alleged 
produce  in  that  year  ;  in  point  of  fact,  no  repurchase  of  stock  was 
ever  made  until  April,  1820 ;  and  no  attempt  to  rebut  this  charge 
is  undertaken  by  the  defendants,  though  they  have  the  means  in 
their  own  hands.  With  respect  to  the  possible  loss  of  the  proofs  of 
discharge,  special  provisions  are  inserted  in  the  decree  of  the  Court 
below,  a  most  unusual  proceeding  in  cases  of  fraud. 

In  the  course  of  the  argument,  the  defendants'  counsel  were        [  93  ] 
about  to  read  from  the  answer  the  context  of  a  passage  which  had 
been  read  and  relied  upon  in  the  Court  below  by  the  plaintiff's 

2—2 
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ALLFBET     counsel,  but  the  Lord  Ghangrllob,  at  the  instance  of  the  latter, 
ALLKRE7.     allowed  the  whole  passage  to  be  withdrawn  from  the  evidence. 

Feb.2\. 

—        The  Lord  Chancellor: 

The  only  question  in  this  cause  is,  whether  the  decree  should  be 
for  an  open  account  generally,  or  a  decree  to  surcharge  and  falsify? 
Now  the  distinction  between  these  two  has  not  been  accurately 
observed  in  some  more  recent  cases.  But  if  you  look  to  the  earlier 
cases,  you  will  find  the  rule  clearly  laid  down.  In  the  case  of 
Vernon  v.  Vawdry  (i),  it  is  said :  "  If  there  are  only  mistakes  and 
omissions  in  a  stated  account,  the  party  objecting  shall  be  allowed 
no  more  than  to  surcharge  and  falsify.  But  if  it  appears  to  the 
Court  that  there  has  been  fraud  and  imposition,  the  decree  must 
be,  that  the  whole  shall  be  opened,  notwithstanding  "  (in  that  case) 
''  it  was  a  stated  account  of  twenty-three  years  standing,  and  the 
party  guilty  of  the  fraud  was  dead."  I  have  acted  upon  that 
doctrine,  affirming  a  decree  of  Lord  Langdalb's,  in  a  case  of 
Wedderhurn  v.  Wedderhurn{2).  Now  it  is  quite  obvious,  that  that 
is,  strictly  speaking,  the  doctrine  and  principle  of  this  Court; 
because,  if  a  transaction,  whether  it  be  a  deed  or  an  agreement, 
or  an  account  stated  and  settled,  which  is  only  an  agreement,  be 
proved  to  be  fraudulent,  there  is  nothing  on  which  it  can  stand : 
the  transaction  itself  is  void  :  then,  if  the  transaction  itself  is  void, 
there  is  no  question  that  can  remain  about  an  account  partially 
[  *94  ]  *settled,  or  settled  so  far  as  error  may  not  be  proved.  In  principle, 
therefore,  no  doubt  the  rule  there  laid  down  is  the  correct  rule. 
But  in  some  more  modern  cases,  and  particularly  in  the  case  which 
was  referred  to  of  Brownell  v.  Brownell  (3)  before  Lord  Kenyon,  a 
different  rule  seems  to  have  been  acted  upon.  That  was  a  case  of 
fraud  ;  there  was  an  account  settled  between  two  brothers,  both  of 
whom  were  interested  in  certain  ships  under  their  father's  will,  and 
the  elder  brother  had  certainly  grossly  misrepresented  the  interest 
of  the  younger  brother,  when  he  procured  him  to  settle  an  account. 
It  was  therefore  a  case  of  fraud ;  but  Lord  Kenton,  considering  the 
great  length  of  time  that  had  elapsed  since  the  account  was  settled, 
and  that  there  might  be  great  hardship  on  a  party  being  called 
upon  to  go  through  an  account,  and  to  prove  the  items  at  such  a 
distance  of  time,  and  therefore,  that  great  injustice  might  ultimately 
be  done  by  having  the  account  entirely  opened,  only  made  a  decree 

(1)  2  Atk.  119.  &  Or.  41). 

(^)  44  B.  E,  355 ;  48  B.  E.  7  (4  My.  (3)  2  Br.  0.  C.  62, 
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to  surcharge  and  falsify ;  and,  no  doubt,  that  course  of  proceeding  Allfrby 
has  been  acted  upon  in  more  modern  cases ;  as,  for  instance,  in  aixpbby. 
Millar  v.  Craig  (i),  where  the  facts  were  undoubtedly  suflScient  to 
justify  a  decree  for  an  open  account.  The  Master  of  the  Bolls, 
however,  thought  that  justice  would  be  done  to  the  parties  by 
making  a  decree  merely  to  surcharge  and  falsify  ;  and  if  the  Court, 
under  the  circumstances,  sees  that  justice  is  more  likely  to  be  done 
by  that  form  of  decree,  than  by  a  general  decree  for  an  open 
account,  the  Court  is  undoubtedly  justified  in  adopting  that  course; 
but  if  there  be  a  balance — ^if  it  be  a  question,  whether  the  one  party 
is  likely  to  suffer  injustice  more  from  the  one  form  of  decree  than 
the  other  form  of  decree — then  there  can  be  no  doubt  that  the 
Court  ought  to  lean  towards  that  side  which  is  the  side  of  an 
innocent  and  *an  injured  party,  rather  than  to  that  of  the  offending  [  *96  ] 
party.  It  is  impossible  to  say,  that,  on  going  through  an  open 
account  after  a  great  length  of  time,  which  the  accounting  party 
has  not  for  many  years  expected  to  be  called  upon  to  do,  he  may 
not  be  exposed  to  very  great  hardship,  and  may  not  be  able  to 
exonerate  himself  from  certain  obvious  charges  which  may  be 
made  against  him,  and  which  he  must  be  subject  to,  until  he  can 
relieve  himself  by  evidence.  On  the  other  hand,  it  is  quite  obvious, 
that  there  may  be  an  utter  inability  in  the  party  injured,  under  a 
mere  permission  to  surcharge  and  falsify,  to  discover  what  the 
fraud  was,  or  what  the  error  was,  he  being  a  stranger  altogether 
to  the  transaction,  only  knowing  the  transaction  as  falsely  repre- 
sented to  him  by  the  party  who  was  guilty  of  the  fraud.  It  would, 
therefore,  be  in  vain  to  tell  him,  *'  if  you  can  point  out  an  error  it 
shall  be  corrected,"  for  that  is  exactly  the  difficulty  under  which 
he  labours :  he  is  ignorant  of  the  transaction,  and  yet  he  is  called 
upon  to  prove  and  substantiate  an  error.  It  is  thus  impossible  to 
be  sure  that,  either  in  the  one  form  of  account  or  the  other,  absolute 
justice  will  be  done  after  the  lapse  of  a  great  number  of  years ;  but, 
as  I  said  before,  the  Court  will  lean  in  favour  of  the  innocent  and 
injured  party  against  that  party  who  is  the  author  of  the  fraud. 

Now,  in  the  present  case  there  is  no  question  about  the  fraud. 
It  is  as  clear  a  case  of  fraud  almost  as  can  be  stated  ;  and,  without 
going  through  any  great  number  of  the  instances  of  fraud,  the  one 
with  regard  to  the  stock  is  perfectly  conclusive.  In  the  first  place, 
what  is  it  that  constitutes  the  approval  of  the  dealing  with  the 
stock?  It  is  the  signing  of  the  memorandum,  in  the  handwriting 
(1)  63  E.  E.  134  (6  Beav.  433). 
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it  is  true  of  the  plaintiff,  bat  it  is  quite  obvious  that  it  must  have 
been  done  under  the  dictation  of  the  party  taking  the  benefit  of 
that  memorandum.  *The  plaintiff  signs  a  memorandum,  which 
states  that  he  had  had  a  satisfactory  investigation  of  the  account, 
and  of  the  administration  account  of  the  effects  of  his  parent,  both 
parties  claiming  under  the  parent ;  but,  the  uncle  having  obtained 
administration,  it  must  never  be  forgotten,  under  a  false  oath, 
under  a  most  distinct,  direct,  and  most  inexcusable  perjury,  because 
there  could  be  no  misapprehension.  The  intestate  having  left  a 
wife  and  children,  his  brother  goes  to  the  Ecclesiastical  Court,  and 
swears  that  he  is  the  only  next  of  kin,  or  the  nearest  next  of  kin, 
which  entirely  excludes  all  the  family,  his  nephews  and  nieces,  of 
whose  existence  of  course  he  must  have  known  ;  and  he,  deliberately 
swearing  that  there  were  no  such  persons  in  existence,  obtains 
administration  of  the  father's  estate.  A  more  distinct  and  palpable 
perjury  cannot  be  stated;  and  that  is  the  commencement  of  the 
transactions  which  have  led  to  this  litigation.  Now,  what  the 
defendants  set  up  as  a  bar  to  the  plaintiff's  relief  in  asking  for  an 
account  of  his  father's  estate,  is,  that  he,  the  youngest  son,  not 
long  after  he  became  of  age — about  two  years  after  he  became  of 
age — signed  a  memorandum,  stating  that  he  had  had  a  satisfactory 
investigation  of  the  account,  and  of  the  administration  account  of 
the  effects  of  his  parent.  Now,  it  is  that  very  account  which 
contains  the  fraud.  Then,  according  to  the  facts  as  they  stand, 
what  is  it  that  constitutes  a  settlement,  and  where  is  the  bar  to 
the  plaintiff,  to  prevent  him  from  having  the  relief  which  he  prays? 
Is  the  statement  true  ?  Is  that  a  satisfactory  account  ?  Could  he  have 
had  a  satisfactory  investigation  of  that  account,  or  could  he  have  had 
a  satisfactory  investigation  of  the  account  of  the  administration  of 
the  effects  of  his  parent?  Why,  this  one  fact,  and  one  fact  is 
quite  sufficient  for  the  present  purpose,  appears,  in  regard  to  that 
[  '97  ]  account,  coupled  now  with  the  admitted  *fact,  which  is  not  to  be 
found  in  that  account,  that  the  father  left  a  sum  of  9,100Z.,  8Z. 
per  Cent,  stock.  It  is  now  not  in  dispute  :  it  is  either  admitted,  or 
so  proved  that  no  contest  is  raised  at  the  Bar  on  the  subject,  that, 
m  the  year  1802,  this  brother,  having  so  obtained  administration, 
sold  out  4,0002.  of  that  stock,  and  had  the  rest  transferred  into  his 
own  name.  Of  that  transaction  not  a  vestige  is  to  be  found  in  the 
account  of  which  this  young  man  states  that  he  had  had  a  satis- 
factory investigation  ;  but  entries  are  made  in  it,  in  the  year  1808, 
six  years  after  this  transaction,  as  if  the  stock  had  been  then  sold 
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and  other  stock  purchased.  Now  the  plaintiff  knew  nothing,  and  Allfrbt 
BtUl  knows  nothing,  of  these  entries,  except  so  far  as  they  appear  allfret. 
in  the  account.  He  has  been  desirous  of  ascertaining  what  the 
real  transaction  was,  and  has  applied  to  the  Bank  for  that  purpose. 
The  Bank  return  the  obvious  answer,  that,  it  being  the  private 
account  of  the  uncle,  they  are  not  in  the  habit  of  informing  others 
of  the  state  of  such  an  account,  without  the  leave  of  the  party 
whose  account  it  is,  and  that  leave  they  have  not  been  able  to 
obtain.  We  therefore  have  these  facts ;  that  there  was  a  sale  by 
the  uncle  of  9,10(M.  stock,  or  a  transfer  to  himself,  which  is  the 
same  thing,  of  that  portion  of  the  intestate's  estate  in  the  year 
1802 ;  that  no  entry  was  made  in  the  account  of  that  transaction  at 
the  time  when  it  took  place.  The  account,  therefore,  is  false  in  that 
particular.  There  is  an  omission,  a  wilful  and  culpable  omission, 
at  that  time ;  and  in  the  year  1808,  there  is  an  entry  inconsistent 
with  the  facts  as  they  really  occurred,  because  it  represents  the 
stock  BO  sold  or  transferred  in  1802  as  remaining  in  1808.  So  far 
we  know  it  to  be  false,  because  it  is  necessarily  false  from  the  fact 
which  is  proved  as  to  the  transaction  in  1802.  Whether  any  one 
stock  was  bought,  when  it  was  alleged  to  have  been  bought,  or 
what  the  transactions  were  with  regard  to  that  stock,  is  *not  before  f  *^^  ] 
the  Court,  by  the  interposition  of  those  who  now  represent  the 
nncle's  estate.  We  have  from  this  account  an  omission  of  what 
took  place  in  1802,  and  a  false  entry  in  1808,  a  misrepresentation, 
a  falsification  of  the  real  transaction,  and  therefore  a  fraudulent 
statement  of  account,  of  which  the  uncle  gets  the  nephew  to  sign  a 
memorandum,  that  he  had  had  a  satisfactory  investigation,  as  well 
as  of  the  administration  account  of  the  parent's  estate.  Now, 
then,  this  memorandum,  or  rather  this  account,  so  proved  to  be 
false,  so  proved  to  have  been  obteined  by  misrepresentation  and 
fraud,  is  of  necessity  set  aside;  and  it  is  set  aside  on  the  well 
established  fact  of  a  fraud  having  been  practised  by  this  personal 
representative,  also  standing  in  the  place  of  a  parent,  because  he 
had  placed  himself  in  the  position  of  one  standing  in  loco  parentis 
with  regard  to  this  family.  He  had  acted  as  their  uncle,  and  in 
many  respects  had  acted  kindly,  but  so  far  disqualified  himself  in 
settling  the  account,  that,  as  between  himself  and  them,  he  had 
assumed  the  character  of  a  person  acting  in  loco  parentis.  We 
have,  therefore,  a  party  acting  in  loco  parentis  exhibiting  a  falsified 
aeeount,  and  getting  his  nephew  to  sign  that  false  account,  repre- 
senting that  he  had  had  a  satisfactory  investigation  of  it.    Why, 
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allfret  on  the  face  of  the  account,  he  might  have  had  a  satisfactory 
allfbky.  investigation  of  it,  because  the  account  itself  necessarily  did  not 
contain  a  statement,  and  least  of  all,  proof  of  errors ;  therefore  he 
may  have  investigated  the  account,  but  nobody  could  have  dis- 
covered the  fraud,  or  the  omission,  from  the  mere  investigation  of 
that  account.  The  young  man,  however,  had  been  deceived ;  the 
whole  transaction  had  been  mystified  and  misrepresented ;  and  the 
party,  who  was  entitled  to  have,  as  he  states  he  had  had,  a  satis- 
factory investigation  of  the  administration  account,  as  well  as  the 
account  he  signed,  expressed  his  approval  necessarily  in  ignorance 

[  *99  ]  of  the  fraud,  which  had  been  practised  upon  *him.  That  trans- 
action, therefore,  is  most  properly,  by  the  decree  of  the  Master 
OF  THE  Bolls,  set  aside.  Now  what  possible  security  can  the  Court 
have,  or  can  the  plaintiff  have,  that,  in  pursuing  this  enquiry,  and 
endeavouring  to  show  in  what  other  respects  he  may  have  been 
in  a  similar  manner  defrauded,  he  (the  plaintiff)  has  the  materials 
to  enable  him  to  bring  before  the  Master  any  other  case  of  fraud  ? 
It  may  exist ;  it  may  be  covered  by  some  false  entry ;  and,  if  he 
could  find  it  out,  and  have  the  means  of  proving  it,  he  might  be 
relieved  under  a  decree  to  surcharge  and  falsify.  But  is  it  not 
rather  the  duty  of  those  who  rely  upon  the  account,  who  represent 
the  party  who  made  the  account,  who  stand  in  the  place  of  the 
author  of  the  fraud,  to  substantiate  and  prove  the  actual  state  of 
the  account,  than  to  throw  that  burden  on  the  party  complaining, 
and  who  may  with  justice  complain,  of  his  having  been  deceived 
and  defrauded  in  the  ostensible  settlement  that  took  place.  No 
doubt  it  may  produce  hardship ;  it  is  impossible  to  deny  that,  after 
the  great  length  of  time,  which  I  say  nothing  upon,  because,  when 
fraud  is  so  distinctly  established,  time  becomes  perfectly  immaterial. 
The  plaintiff,  not  having  the  means  of  discovering  the  fraud,  did 
not  in  fact  discover  it  until  within  a  comparatively  recent  period. 

Under  these  circumstances,  difficulties  may,  beyond  all  doubt, 
arise  in  passing  the  account.  The  Master  of  the  Bolls  has,  how- 
ever, adopted  a  plan,  which  has  also  been  pursued  in  a  great  many 
recent  cases,  and  which,  in  a  degree,  applies  a  remedy  to  the  possible 
evil,  arising  from  a  loss  of  documents,  or  of  evidence,  from  lapse  of 
time.  He  has  given  the  Master  directions,  that,  if  he  finds  a  difficulty 
in  taking  the  account,  owing  to  the  length  of  time  that  has  elapsed, 
or  to  the  loss  of  documents,  he  is  to  state  specially  the  difficulty, 

[  *ioo  ]       *which  he  finds,  on  circumstances  that  appear  before  him  on  that 
subject.     The  Court,  then,  according  to  the  facts  that  appear  on 
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the  Master's  report,  may  be  in  a  situation  to  apply  such  remedy,  allpbky 
and  give  such  further  directions,  as  the  circumstances  of  the  case  allfkbt. 
may  require,  which,  in  a  great  degree,  guards  against  the  possibility 
of  injustice  being  done  even  to  an  offending  party ;  and  I  think  it 
affords  all  the  protection,  which  the  party  so  offending  is  entitled 
to,  or  can  in  justice  be  allowed,  in  a  decree  between  himself  and  the 
party  so  defrauded.  I  therefore  approve  of  the  decision  of  the 
Master  of  the  Bolls  in  every  part,  and  dismiss  this  appeal  with 
costs. 


In  re  MOOEE,  a  Lunatic.  *849. 

March  9. 
(1  Mac.  &  G.  103—104 ;  S.  C.  1  H.  &  Tw.  214.)  

Order,  in  the  nature  of  a  stop  order,  granted  on  the  application  of  the  rjoTTmniAii 
assignee  of  the  interest  of  the  sole  next  of  kin  of  a  lunatic.  L  c.      ' 

In  this  case,  the  sole  next  of  kin  of  the  lunatic  having  assigned,  ^  ^^^^ 
by  way  of  mortgage,  his  contingent  interest  in  the  lunatic^s  personal 
estate,  the  assignee  presented  a  petition,  praying  that  no  part  of  a 
sum  of  28,056{.  10«.  Id,,  Consols  standing  in  the  name  of  the 
Accountant- General  in  trust  in  the  lunacy,  might  be  sold,  trans- 
ferred, or  otherwise  disposed  of,  (except  upon  the  application  of  the 
committee  of  the  estate  for  the  time  being,)  without  notice  to  the 
petitioner. 

Mr.  Wright,  for  the  petition,  referred  to  an  order  made  by  Lord 
Eldon  in  Ex  parte  Alchin  (i),  6th  August,  *1825  (not  reported),  as       [  *^^*  ] 
a  precedent  for  the  present  application. 

The  Lord  Chancellor,  on  the  authority  of  the  case  cited,  made 
the  order  as  prayed. 

[In  the  case  of  In  re  Pigott  (a  lunatic),  8  Mac.  &  G.  268,  Lord 
Truro,  L.C.  reluctantly  followed  this  case,  limiting  the  order  to 
applications  for  transfer  or  payment  to  the  assignor  or  persons 
claiming  under  the  assignor,  but  orders  of  this  kind  are  not  now 
made,  under  the  present  practice  in  lunacy :  see  In  re  Wilkinson  (a 
lunatic)  (1874)  L.  R.  10  Ch.  78.— 0.  A.  S.] 

(1)  In  re  Frances  AhJmi  {&]xni&tio)t      report  is  omitted  as  not  being   now 
Reg.  Lib.  1824,  A.  2048.     [The  state-      useful.] 
ment  of  this  case  given  in  the  original 
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1848. 
Noremher, 

8HADWKLL, 
V.-C. 

On  Appeal. 

184i». 

Jan.  31. 

March  24. 

Lord 

COTTRNHAM, 
L.C. 

[109] 


RIDGWAY  V.   GRAY. 

(1  Mac.  &  G.  109—111 ;  S.  C.  1  H.  &  Tw.  196.) 

A  purchaser  held  not  entitled  to  compensation,  where  the  misdescription 
consisted  in  stating  that  the  premises  sold  were  in  the  joint  occupation  of 
A.  and  B.  as  lessees,  the  fact  heing  that  the  premises  had  been  demised  to 
C,  and  by  C.  assigned  to  A.,  who  was,  together  with  B.,  in  the  occupation 
of  them  at  the  time  of  sale.  The  purchaser  could  not,  in  this  case,  be 
compelled  to  accept  an  indemnity. 

Undrr  the  decree  in  this  suit,  a  messuage  and  premises  situate 
in  the  city  of  London,  were  sold  by  auction.  The  property  was 
described,  in  the  particulars  of  sale,  as  being  in  the  joint  occupation 
of  Messrs.  Booth  as  lessees ;  and  the  conditions  of  sale  contained 
the  usual  clause  as  to  compensation,  in  respect  of  any  misdescription. 
On  examination  of  the  title  the  purchaser  discovered,  that  though 
the  premises  in  question  were  in  the  joint  occupation  of  the  Messrs. 
Booth,  those  persons  were  not  the  joint  lessees  thereof,  the  lease 
having  been  made  to  one  Tosswill,  and  by  him  assigned  to  one  only 
of  the  Messrs.  Booth.  In  consequence  of  this  misdescription,  the 
purchaser  refused  to  complete  his  contract. 
[110]  On   a   motion   by   the  plaintiff,  before  the  Vice-Chancellor  of 

England,  on  the  81st  July,  1847,  for  the  purchaser  to  pay  his 
purchase-money  into  Court,  it  was  referred  to  the  Master  to  inquire 
and  state  whether  the  purchaser  was  entitled  to  any,  and  what  com- 
pensation, on  the  ground  of  misdescription.  The  defendant  Gray 
the  executor,  who  was  also  a  residuary  legatee,  was  not  served  with 
notice  of  this  motion ;  but  he  attended  the  prosecution  of  the 
inquiry  in  the  Master's  office.  The  Master  having  made  his  report, 
finding  that  the  purchaser  was  entitled  to  compensation  in  a  sum 
equal  to  two  years  rent,  the  defendant  Gray  excepted  to  the  report, 
on  the  grounds  that  the  purchaser  was  not  entitled  to  any  compensa- 
tion at  all  in  such  a  case,  or  that  the  compensation,  if  any  ought 
to  be  allowed,  was  excessive.  The  exception  being  disallowed  by 
the  Yice-Ghancellob  in  November,  1848,  a  petition  of  appeal 
against  the  order  directing  the  reference,  and  also  against  the  order 
disallowing  the  exception,  was  presented  by  the  defendant  Gray  to 
the  Lord  Chancellor. 

Mr.    Rolt    and    Mr.    H.    Prendergast,    for    the    defendant 
Gray.    *     *     * 

[111  J  Mr.  Bacon  and  Mr.  Chandless,  for  the  purchaser,  declined  to 

accept  any  indemnity,  and  submitted  that  he  must  be  entitled 
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either  to  compensation,  or  to  be  discharged  from  his  bargain  with 
costs:  Balinannoy.  Laimleyii), 

Mr.  James  Parker  appeared  for  the  plaintiff,  who  was  served 
with  the  petition,  but  took  no  part  in  the  argument. 

The  Lord  Chancellor  (after  observing  that  the  case  was  not  one 
for  compensation,  and  that  the  Court  would  not  compel  a  purchaser 
to  take  an  indemnity)  held,  that  the  order  of  the  Court  below  was 
erroneous,  in  having  directed  a  reference  as  to  compensation  in  the 
absence  of  a  party  interested,  and  who  now  objected.  The  order, 
therefore,  of  the  Yice-Chamcellor  directing  the  reference,  was 
discharged,  with  liberty  to  any  of  the  parties  to  make  such 
application  to  his  Honour,  as  they  might  be  advised  (2). 
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BEARDMER  v.  The  LONDON  and  NORTH  WESTERN 
RAILWAY   COMPANY. 

(1  Mac.  &  G.  112—115;  S.  C.  1  H.  &  Tw.  161;  5  Eail.  Cas.  449;  18  L.  J.  Ch. 

432  ;  13  Jur.  327.) 

The  plans  and  sections  of  an  intended  Bail  way  Company,  deposited  in 
pursuance  of  the  standing  orders  of  the  Houses  of  Parliament,  cannot  be 
referred  to  for  the  purpose  of  construing  the  special  Act,  except  so  far  as 
they  may  have  been  incoi'porated  within  its  provisions. 

Where,  in  consequence  of  a  Company  raising  the  level  of  their  railway 
within  the  limits  of  vertical  deviation,  it  became  necessary  to  raise  the 
height  of  a  bridge  over  which  a  road  was  to  be  carried,  held  that  there  was 
no  restriction  as  to  the  powers  of  the  Company  to  alter  the  levels  of  the 
approaches  to  the  bridge,  provided  the  land  to  be  alPected  was  included  in 
the  plans  and  sections  deposited,  or  mentioned  in  the  books  of  reference, 
and  that  full  satisfaction  was  made  to  all  parties  interested  for  the  damage 
sustained. 

The  14th  section  of  the  Bailways  Clauses  Consolidation  Act,  1845  (8  &  9  Yict. 
c.  20)  is  to  be  construed  as  referable  to  the  line  of  railway  alone,  whereas 
the  16th  section  comprehends  all  collateral  works,  therein  called  accommoda- 
tion works,  which  may  become  necessary  in  consequence  of  the  formation 
of  the  railway  itself. 

Thb  plaintiff,  in  this  case,  was  the  lessee  of  certain  premises, 
situate  partly  in  Hill  Street  and  partly  in  Navigation  Street, 
Birmingham.  The  London  and  North  Western  Railway  Company 
obtained  an  Act  of  Parliament  for  carrying  their  railway  through 
both  these  streets,  which  cross  each  other  nearly  at  right  angles. 

(1)  12  R.  E.  215  (1  V.  &  B.  224).  July,  1847 ;  but  his  Lordship,  although 

(2)  As  the  whole  matter  was  before      expressing  the  opinion  above  stated. 


the  Lord  Chancellor,  the  parties  re- 
quested his  Lordship  to  make  an  order 
upon  the  original  motion  of  the  31st 


said  that  the  case  must  go  back  to  the 
Vice-Chancellor. 


1849. 

t'th.  17,21, 

24. 

SHADWBLL, 
V.-C. 

On  Appeal. 
Ix)i-d 

COTTKNIiAM, 

L.C. 
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Brardmer  In  the  construction  of  their  works  it  became  necessary  for  the  Com- 
Thb  London  V^^J  *o  ®^®c*  *wo  bridges,  for  the  purpose  of  connecting  the  several 
A^D  North  portions  of  the  streets  intersected  by  the  railway.  Both  streets 
Railway  were  included  in  the  Company's  plans,  and  books  of  reference ;  but, 
at  the  time  when  the  plans  were  deposited,  it  was  not  contemplated, 
and  it  therefore  did  not  appear  upon  them,  that,  for  the  purposes  of 
the  approach  to  the  bridges,  any  change  in  the  surface  level  of  Hill 
Street  would  be  requisite ;  and  the  only  alteration  in  the  level  of 
Navigation  Street,  delineated  in  the  plans  and  sections,  was  caused 
[  'iiH  J  by  an  elevation,  suflBcient  to  *carry  that  street  over  the  line  of  the 
railway  at  an  ascent  of  one  foot  in  forty,  which  would  not  bring  the 
commencement  of  the  incline  or  embankments  nearer  to  the 
plaintiff's  premises  than  thirty-six  feet.  Shortly,  however,  after 
the  special  Act  was  obtained,  it  was  deemed  expedient  to  raise  the 
level  of  the  railway  at  the  point  where  it  intersected  Navigation 
Street,  such  vertical  deviation  being  within  the  limits  allowed  by 
the  general  Act  (8  &  9  Vict.  c.  20,  s.  11).  In  consequence  of  this, 
the  bridge  in  Navigation  Street  was  so  elevated  as  to  involve  the 
necessity  of  raising  the  approach  to  it  from  the  plaintiff's  side,  and 
of  carrying  it  past  his  premises,  by  an  embankment  of  five  feet 
high ;  and  a  similar  embankment  had  to  be  constructed  in  Hill 
Street,  at  the  point  of  its  intersection  with  Navigation  Street,  in 
order  to  afford  a  communication  between  the  two  streets.  The 
Company  having  commenced  their  works,  and  made  considerable 
way  with  the  embankments,  and  the  access  of  light  and  air  to  the 
plaintiff's  premises  being  thereby  obstructed,  he  filed  his  bill  to 
restrain  the  Company  from  continuing  their  works,  and  from  alter- 
ing the  levels  of  the  two  streets  to  any  other  extent,  or  in  any  other 
manner,  than  was  shown  upon  the  plans  and  sections  deposited. 
The  Yigb-Chancellob  of  England  having  granted  the  injunction 
in  the  terms  prayed  by  the  plaintiff,  the  defendants,  the  Company, 
now  moved,  by  way  of  appeal,  to  discharge  that  order. 

Mr.  Bethell  and  Mr.  Speed,  in  support  of  the  appeal  motion, 

relied  upon  the  cases  of  llie  Feoffees  of  HerioVs  Hospital  v.  Gibson  (i), 

and  The  North  British  Railway  Company  v.  Tod  {2),  and  submitted 

[*ui]      that  the  Company  *had  only  exercised  the  powers  conferred  upon 

them  by  the  16th  section  of  the  Bailway  Clauses  Consolidation  Act. 

Mr.  Stuart  and  Mr.  Craig,  contra,  contended  that  the  bridge 
(1)  14  E.  E.  164  (2  Dow,  301  )•  (2)  69  E.  E.  180  (12  CL  &  Fin.  722). 
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and  its  approaches  were  '*  engineering  works/'  within  the  terms  of     Beabdmeb 
the  14th  section,  and  that  the  limits  of  deviation,  prescribed  by  ^hb  London 
that  section,  had  been  exceeded  in  the  present  instance  :  that  The    ^^J^  North 
North  British  Railway  Company  v.  Tod  was  distinguishable,  because     Railway 
in  that  case  there  was  a  lateral  deviation  within  the  Company's 
powers,  and,  the  datum  line  being  altered,  the  surface  level  happened 
also  to  be  changed ;  but  that  in  the  present  case  there  was  no 
lateral  deviation  of  the  line  of  railway. 

Mr.  Bethell,  in  reply. 

The  Lord  Chancellor  observed  that  there  was  no  inconsistency 
between  the  14th  and  16th  sections  of  the  Bailway  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  20) ;  that  the  term  ''  other  engineering 
works  "  in  the  former  section  could  not  be  interpreted  as  including 
the  alterations  which  the  defendants  had  made  in  the  approaches 
to  the  bridge,  and  which  were  clearly  within  the  powers  conferred 
on  them  by  the  16th  section.  His  Lordship  added,  that  in  fact 
there  was  no  distinction  between  this  case  and  the  two  previous 
decisions  of  .The  Feoffees  of  Ileriot's  Hospital  v.  Gibson  (i)  and  The 
North  British  Railicay  Company  v.  Tod  (2),  the  latter  of  which 
expressly  decided  that  the  plans  and  sections  deposited  with  the 
clerk  of  the  peace  are  not  to  be  referred  to  for  the  purpose  of 
construing  the  special  *Act,  except  so  far  as  they  may  have  been  [  *ii-^  ] 
incorporated  within  its  provisions,  and  that  they  are  only  binding 
to  the  extent  of  the  datum  line,  and  the  line  of  railway  measured 
with  reference  to  that  datum  line ;  but  that  they  are  not  to  be 
referred  to  for  the  purpose  of  surface  levels,  or  in  the  construction 
of  any  collateral  or  accommodation  works  which  may  be  requisite 
during  the  formation  of  the  railway,  and  which  are  within  the 
powers  conferred  by  the  16th  section  of  the  8  &  9  Vict.  c.  20.  His 
Lordship  therefore  dissolved  the  injunction,  the  Company  under- 
taking to  make  compensation  to  the  plaintiff  for  any  damage  he 
might  have  sustained. 

(1)  14  B.  B.  164  (2  Dow,  301).  (2)  69  E.  R.  180  (12  a.  &  Fin.  722). 
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PENNY   V.  WATTS. 

(1  Mac.  &  G.  150—169;   S.  C.  1  H.  &  Tw.  266;  19  L.  J.  Ch.  212;  13  Jur. 
459;  on  app.  reversing  2  De  Q.  &  Sm.  501.) 

On  the  marriage  of  the  defendant  with  A.  B.,  who,  under  the  will  of  her 
former  husband,  was  entitled  to  certain  real  estates  charged  with  a  legacy 
of  2,000/.,  payable  to  C.  D.,  2ifeme  sole,  the  defendant  had  notice  that  G.  D., 
while  sole,  had  released  this  legacy  to  A.  B.,  and  that  A.  B.  had  iu  conse- 
quence devised  to  C.  D.  a  certain  part  of  the  real  estates :  Held,  that  the 
knowledge  of  these  facts  rendered  it  incumbent  on  the  defendant  to  make 
further  inquiries,  and  affected  him  with  constructive  notice  of  an  equitable 
title  acquired  by  the  husband  of  C.  D.,  under  a  subsequent  agreement  with 
A.  B.,  to  have  the  devised  estate  conveyed  to  him. 

At  the  time  of  the  defendant's  marriage  with  A.  B.,  the  husband  of  C.  D. 
was  in  possession  as  tenant  of  the  estate  in  question.  Qucere,  whetiier  this 
circumstance  alone  would  affect  the  defendant  with  constructive  notioe  of 
the  real  interest  which  the  husband  of  0.  D.  had  in  the  estate. 

Issues  directed  to  ascertain  the  facts  on  which  the  title  of  the  husband  of 
0.  D.  depended. 

The  plaintiff  in  this  case  by  his  original  bill,  filed  the  2l8t 
January,  1846,  and  subsequently  amended,  stated  that  C.  B.  Unett 
deceased,  devised  his  real  and  personal  estate,  subject  only  to  the 
payment  of  his  debts  and  legacies,  to  his  wife  Bebecca,  (who  after- 
wards intermarried  with  the  defendant  Watts) ;  that  the  testator 
by  his  will  gave  to  his  niece  Elizabeth  Stone  (who  afterwards 
became  the  wife  of  the  plaintiff),  a  legacy  of  2,000/.,  and  that  she 
died  in  1886,  shortly  after  her  marriage,  without  having  received 
payment  of  the  legacy ;  that  the  plaintiff,  as  her  representative, 
was  entitled  to  the  legacy  in  question  with  interest ;  that  Bebecca 
Watts,  having  ^possessed  herself  of  the  whole  of  the  real  and 
personal  estate  of  the  testator,  to  an  extent  much  more  than 
sufficient  for  the  payment  of  his  debts  and  legacies,  nevertheless 
refused  to  pay  the  legacy ;  that  in  1843  she  married  the  defendant 
Watts,  upon  whom  she  made  a  settlement  of  the  said  real  estates ; 
that  the  defendant  Watts  possessed  himself  of  all  the  testator's 
estate  and  effects  which  remained  undisposed  of,  and  that  he  was 
in  possession  of  the  rents  and  profits  of  the  real  estates.  The  bill 
after  stating,  that  the  legacy  was  well  charged  on  the  real  estates 
of  the  testator,  and  a  pretence  by  the  defendants  that  the  legacy 
had  been  released,  prayed  an  account  and  payment  of  the  legacy  out 
of  the  personal  estate ;  and,  if  that  was  insufficient  and  any  part 
thereof  had  been  applied  in  payment  of  any  debt  on  any  security,  a 
declaration  that  the  plaintiff  was  entitled  to  stand  as  an  incumbrancer 
on  the  real  estate,  to  the  extent  to  which  the  personal  estate  had 
been  applied  in  payment  of  any  debt  or  debts  due  on  such  security. 
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Mr.  and  Mrs.  Watts  filed  a  joint  answer  to  this  bill,  denying  the  Pbnny 
plaintiff's  right  to  the  legacy,  and  containing  a  passage  (the  watts. 
defendants  speaking  as  to  their  belief)  to  the  following  effect ;  that 
daring  the  months  of  July,  August,  September,  and  a  part  of 
October,  1831,  the  defendant  Rebecca  Watts  and  Elizabeth  Penny, 
then  Elizabeth  Stone  were  residing  at  Sandgate,  in  the  county  of 
Kent,  and  that  some  time,  during  that  period,  prior  to  the  80th  of 
August,  1881,  it  was  agreed  between  the  defendant  Bebecca  Watts 
and  Elizabeth  Penny,  who  was  then  of  the  age  of  thirty-one  years, 
that  Elizabeth  Penny  should  release  to  the  defendant  Bebecca 
Watts,  the  legacy  of  2,000Z.  given  to  her  by  the  will  of  the  testator 
G.  B.  Unett,  and  that  the  defendant  Bebecca  Watts  should  by  her 
will  devise  to  Elizabeth  Penny  a  part  of  the  real  estates  devised  to 
the  defendant  Bebecca  Watts  by  the  will  of  G.  B.  Unett,  and  that 
Elizabeth  Penny  ^expressed  her  wish  that  the  estate  consisting  of  [  *162  ] 
the  farm,  messuage,  and  lands  called  Broadward  Hall,  which  had 
been  the  place  of  residence  of  the  testator,  and  where  Elizabeth 
Penny  had  been  residing,  should  be  so  devised  to  her  by  the 
defendant  Bebecca  Watts,  and  she  stated  to  the  defendant  Bebecca 
Watts,  that  she  preferred  Broadward  Hall  property  to  certain  other 
property  in  Herefordshire,  although  the  latter  was  of  greater  value  ; 
or  Elizabeth  Penny  expressed  herself  to  the  defendant  Bebecca 
Watts  in  words  to  that  effect,  and  that  the  defendant  Bebecca  Watts 
acceded  to  the  wish  so  expressed  by  Elizabeth  Penny,  and  agreed 
to  devise  to  her  the  estate  called  Broadward  Hall ;  and  that,  in 
pursuance  of  the  agreement  so  made  between  them,  the  defendant 
Bebecca  Watts  in  the  month  of  August,  1881,  at  Sandgate,  duly  made 
and  signed  her  will,  and  devised  the  last  named  estate  to  Elizabeth 
Penny  then  Elizabeth  Stone,  and  that  she,  by  deed  under  her  hand 
and  seal,  released  the  defendant  Bebecca  Watts  from  the  payment  of 
the  legacy  of  2,000Z.,  and  the  interest  thereof,  and  all  actions,  suits, 
claims,  and  demands  in  respect  thereof.  In  another  passage  of  the 
same  answer,  it  was  stated  that  the  defendant,  Bebecca  Watts,  before 
her  marriage  with  the  defendant,  John  Watts,  informed  him,  as  the 
hct  was,  that  by  agreement  between  her  and  Elizabeth  Penny,  before 
the  marriage  of  Elizabeth  Penny  to  the  plaintiff,  she  Elizabeth  Penny 
bad  given  up  her  right  to  the  said  legacy,  and  in  lieu  thereof,  she 
Bebecca  Watts  had  by  will  left  her  Broadward  Hall,  part  of  the 
estate  devised  to  her  by  her  first  husband.  The  answer  subsequently 
referred  to  the  finding,  in  a  mutilated  condition,  by  the  defendants 
of  the  release  said  to  have  been  executed  by  Elizabeth  Fenny. 
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pbknt  Shortly  after  this  answer  was  filed,  and  on  the  19th  April,  1846, 

Watts.  ^^®  defendant  Kebecca  Watts  died.  The  plaintiff  then  filed  another 
[  •i!>6  ]  bill  against  John  Watts,  in  "^which,  after  stating  that  the  defendant 
had  refused  to  take  out  representation  to  his  late  wife  ;  but  that  in 
fact  he  had  possessed  himself  of  her  personal  estate,  as  well  as  of 
that  of  the  testator,  alleged  that  since  the  death  of  Rebecca  Watts, 
he  the  plaintiff  had  discovered  that  she  had  in  1835,  shortly  before 
the  marriage  of  the  plaintiff  with  E.  Stone,  given  instructions  to  a 
Mr.  F.  Marston,  in  consequence  of  which  the  following  agreement 
was  prepared  and  executed  by  Mrs.  Watts  and  Elizabeth  Stone 
before  the  plaintiff's  marriage,  that  is  to  say,  ''An  agreement 
entered  into  this  29th  day  of  September,  1885,  by  and  between 
Bebecca  Unett  of  Broad  ward  Hall,  in  the  parish  of  Glungunford, 
and  county  of  Salop,  widow,  of  the  one  part,  and  John  Penny  of 
the  same  place,  bachelor,  and  Elizabeth  Stone  of  the  same  place, 
spinster,  of  the  other  part,  as  follows ;  whereas  the  late  Charles 
Bayley  Unett  of  Broadward  Hall  aforesaid  deceased,  did,  by  his 
last  will  and  testament,  give  and  bequeath  to  the  said  Elizabeth 
Stone  the  sum  of  2,000/.,  and  appointed  the  said  Bebecca  Unett 
his  widow  sole  executrix  to  the  said  will,  and  which  said  sum  of 
2,000/.  has  not  been  paid  to  the  said  Elizabeth  Stone,  or  any  part 
thereof ;  and  whereas  a  marriage  is  agreed  upon,  and  shortly  to  be 
had  and  solemnized  by  and  between  the  said  John  Penny  and  the 
said  Elizabeth  Stone,  and  it  is  not  convenient  for  the  said  Bebecca 
Unett  to  pay  the  said  Elizabeth  Stone,  or  her  intended  husband, 
the  said  sum  of  2,000/. ;  it  is  therefore  hereby  agreed  by  and 
between  the  said  parties,  that  in  consideration  of  the  said  Elizabeth 
Stone  giving  up  to  the  said  Bebecca  Unett  the  said  legacy  of  2,000^, 
the  said  Bebecca  Unett  shall  effectually  secure  to  the  said  Elizabeth 
Stone  and  the  said  John  Penny  her  intended  husband,  all  her  the 
said  Bebecca  Unett's  real  estates  hereinafter  mentioned  and  described, 
and  in  manner  and  form  following.  It  is,  therefore,  hereby  agreed 
[  ♦154  ]  by  and  between  the  said  parties,  *that  the  said  Elizabeth  Stone  and 
John  Penny  relinquish,  give  up,  and  release  to  the  said  Bebecca 
Unett,  from  the  day  of  the  dat«  hereof,  the  said  sum  of  2,000/.  and 
all  interest  due  thereon ;  and  for  the  consideration  aforesaid,  and 
also  in  further  consideration  of  the  said  intended  marriage,  the 
said  Bebecca  Unett  doth  hereby  contract  and  agree,  by  good  and 
suflScient  conveyances  in  the  law,  or,  by  her  last  will  and  testament, 
to  seize,  invest  and  secure  to  them  the  said  John  Penny  and 
Elizabeth  Stone,  their  heirs  and  assigns  for  ever,  all  and  every  the 


V0L.LXXX1V.]    1849.     CH.    1  MAC.  &  G.  164—165.  88 

real  estates  of  her  the  said  Eebecca  Unett,  free  from  all  incum-  Pxnnt 
brances,  situate,  lying,  and  being  within  the  coanty  of  Salop,  such  watts. 
^eizin  to  take  effect  and  commence  from  the  day  of  the  death  of 
the  said  Bebecca  Unett  and  not  before ;  and  all  the  real  estates 
belonging  to  her  the  said  Bebecca  Unett,  situate  in  the  county  of 
Hereford,  she  reserves  for  her  life,  the  life  of  her  brother  Humphrey 
John  Stone,  and  the  lives  of  his  two  daughters  Frances  Stone  and 
Susannah  Stone,  in  order  to  make  provision  for  their  maintenance 
during  their  lives;  and  subject  thereto,  the  said  Bebecca  Unett 
hereby  agrees,  and  undertakes,  by  good  and  sufficient  conveyances 
in  the  law,  or  by  her  last  will  and  testament,  to  seize  and  secure  to 
the  said  John  Penny  and  Elizabeth  Stone,  all  the  real  estates  and 
shares  of  real  estates  of  and  belonging  to  her  the  said  Bebecca  Unett, 
situate  within  the  county  of  Hereford,  to  hold  to  them  the  said 
John  Penny  and  Elizabeth  Stone  from  and  after  the  day  of 
the  death  of  the  said  Bebecca  Unett,  Humphrey  John  Stone, 
Frances  Stone  and  Susannah  Stone,  their  heirs  and  assigns 
for  ever :  And  it  is  further  agreed  between  the  said  parties,  that 
a  deed  of  settlement,  or  should  it  be  found  most  advisable,  a  will 
or  wills,  shall  be  made  and  executed  by  the  said  parties,  to 
effectually  secure  the  said  real  estates,  and  release  the  said  legacy 
♦according  to  the  terms  and  conditions  herein  written.  Witness  [  *155  ] 
oar  hands,  Bebbcga  Unett,  Elizabeth  Stone.  Signed  by  the  said 
Bebecca  Unett  and  Elizabeth  Stone,  in  the  presence  of  Francis 
Mabston,  Lucy  Htde."  The  bill  then  alleged  that  the  plaintiff 
had,  since  the  filing  of  his  first  bill,  discovered  that  the  defendant 
John  Watts  had,  shortly  after  his  marriage  with  Mrs.  Watts, 
induced  her  to  execute  a  conveyance  to  him  of  all  the  real  estates 
devised  to  her  by  her  first  husband ;  and  charged  that  the  said 
John  Watts  previous  to,  and  at  the  time  of  the  execution  of  such 
conveyance,  and  of  his  marriage,  had  notice  that,  and  of,  and  had 
heard,  and  was  aware  that,  and  of,  and  had  reason  to  believe,  and 
suspect,  and  did  believe  and  suspect,  that  such  agreement  as  was 
thereinbefore  stated,  or  some  agreement,  or  binding  undertaking, 
to  such  or  the  like  effect,  had  been  duly  entered  into  between  the 
said  Bebecca  Unett  and  the  plaintiff,  and  his  said  late  wife  formerly 
Elizabeth  Stone,  and  that  the  same  was,  as  in  fact  it  was,  binding 
on  the  said  Bebecca  Unett  afterwards  Bebecca  Watts,  and  thai 
the  plaintiff  was,  as  in  fact  he  was,  and  is,  entitled  to  the  real 
estates  comprised  in  the  said  indenture  or  deed  under  the  said 
agreement,  and  according  to  the  terms  thereof,  or  otherwise ;  or 
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Penny       else,  that  the  plaintiff  was  entitled  to  receive  and  be  paid  the  sum 

Watts  of  2,000Z.,  the  amount  of  the  said  legacy  of  2,000Z.  given  to  the 
said  Elizabeth  the  late  wife  of  the  plaintiff,  by  the  said  will  of, 
the  said  G.  B.  Unett,  and  as  the  fact  is,  that  the  same  was  a  charge 
upon  the  said  testator's  real  estate  devised  by  his  said  will,  and 
also  all  the  dealings  and  transactions  of  the  said  Bebecca  Watts 
then  Bebecca  Unett,  with  respect  to  the  receipt  and  application  of, 
and  in  the  administration  of,  the  said  testator's  personal  estate  and 
every  part  thereof.     The  plaintiff  then  alleged,  that  he  had,  to  the 

[  ♦IDG  1  knowledge  of  the  defendant  Watts,  been  in  the  *posse88ion  and 
occupation  of  the  estate  called  Broadward  Hall,  up  to  the  date  of 
his  the  defendant  Watts'  marriage,  and  stated  that  since  the 
death  of  Mrs.  Watts,  he  had  ascertained  that  she,  shortly  after 
the  death  of  the  plaintiff's  wife,  had  destroyed  the  agreement 
executed  by  her  in  1885  as  above  mentioned ;  but  that  the  draft 
of  that  agreement  was  still  in  existence,  and  in  the  possession  of 
Mr.  F.  Marston,  in  whose  presence  the  agreement  itself  had  been 
destroyed.  The  bill  then  charged,  that  if  any  release  had  been 
executed  by  the  plaintiff's  wife  of  her  legacy,  it  was  without  con- 
sideration ;  and  prayed  a  declaration  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  agreement  of  the  29th  day  of  September,  1885, 
and  that  the  defendant  John  Watts  might  be  decreed  to  perform 
and  carry  into  execution  the  same,  and  to  convey  and  assure,  and 
cause  and  procure  to  be  conveyed  and  assured,  all  and  singular  the 
real  estates  devised  to  Bebecca  Watts  by  the  will  of  Charles  Bay  ley 
Unett,  and  other,  if  any,  of  the  real  estates  of  Bebecca  his  late 
wife,  which  were  respectively  situated  in  the  counties  of  Salop  and 
Hereford,  and  had  become  vested  in  the  defendant  John  Watts,  so 
and  in  such  manner  as  the  same  might  become  vested  in  the 
plaintiff  for  an  estate  of  inheritance  in  fee-simple  in  possession, 
free  from  incumbrances,  other  than  and  except  such  estates  or 
interests,  estate  or  interest  if  any,  as  were  or  was  then  subsisting 
under  or  by  virtue  of  the  said  agreement ;  and  that  the  defendant 
John  Watts  might  pay  to  the  plaintiff  as  the  Court  should  direct 
the  proceeds  of  such  parts  of  the  premises  as  had  been  sold  by 
him,  and  that  if  for  any  reason  the  plaintiff  should  not,  in  the 
judgment  of  the  Court,  be  entitled  to  or  could  not  obtain  the  relief 
therein  mentioned,  then  and  in  such  case,  that  the  defendant 
John  Watts  might  be  decreed  personally  to  pay  to  the  plaintiff 
the  amount  of  the  legacy  of  2,000Z.  and  interest  thereon  ;  and  that 

[  *157  ]       the  plaintiff  might  be  declared  entitled,  *under  and  by  virtue  of 
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the  agreement  and  the  circumstances  in  the  bill  mentioned,  to  a  Pknky 
lien  for  the  same  on  the  premises  conveyed  to  the  defendant,  and  watts. 
tbat  all  proper  directions  might  be  given  for  ascertaining  what  was 
doe  and  owing  to  the  plaintiff  from  the  defendant,  and  on  the  said 
lien  for  principal  and  interest  in  respect  thereof,  and  for  raising 
and  paying  to  the  plaintiff  the  same ;  or  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  such  relief 
as  in  the  bill  mentioned,  then  that  the  plaintiff  might  have  the 
benefit  of  the  bill  as  supplemental  to  the  suit  instituted  by  him 
against  the  defendant  John  Watts  and  Bebecca,  his  wife,  when 
that  suit  should  have  been  duly  revived,  for  the  purpose  of 
enablmg  the  plaintiff  to  obtain  such  relief  as  was  thereby 
Booght. 

The  answer  of  Watts  to  this  bill  stated  that  the  legal  estate 
in  a  certain  portion  of  the  property  in  question  was  outstanding ; 
and  after  setting  forth  a  settlement,  bearing  date  the  8th  December,. 
1843,  executed  on  his  marriage,  whereby  the  estates  in  question 
were,  after  the  previous  life  estate  of  the  said  Rebecca  Watts 
therein,  settled  upon  himself;  and  after  stating  his  belief  that 
some  time  between  July  and  September,  1881,  the  plaintiff's  wife, 
vhile  residing  at  Sandgate  with  Bebecca  Watts,  had  released  her 
legacy  of  2,0002.,  on  condition  that  Rebecca  Watts  should  leave 
her  Broadward  Hall,  the  defendant  made  the  following  statement, 
in  answer  to  the  charge  of  notice.  **  Says  that,  previomly  to  the 
fnarriage  of  this  defendant  to  the  said  Rebecca  Watts,  he,  this 
defendant,  was  informed  by  the  said  Rebecca  Watts  in  a  convei'sa- 
tiitn  with  her,  and  had  ascertained,  from  penisal  of  a  copy  of  the 
Ti/i  of  her  late  husband,  the  said  C,  B.  Unett,  that  she  was  entitled 
^*  the  estates  of  the  said  testaUyi',  devised  to  her  by  the  said  will ; 
aw/  this  defendant  also,  previously  to  his  said  marriage,  was 
^niarmed  by  her  in  conversation  that,  by  agreement  between  *the  [  *1S8  ] 
»aid  Rebecca  Watts,  then  Rebecca  Unett,  and  the  said  Elizabeth 
Vtnny,  then  Elizabeth  Stone,  she,  before  her  man'iage  with  the 
*wrf  plaintiff,  liod  given  up  ha'  right  to  the  said  legacy  of  2,000Z.  ; 
^ni  that  in  lieu  thereof,  the  said  Rebecca  Unett  had,  by  will,  left 
At  Broadward  IlaU,  as  in  the  answer  to  the  said  former  biU,  and 
tit€reinbefore  mentioned;  but  tlie  defendant  says  he  positively 
denies  that,  previously  to  his  said  marriage,  he  did,  by  any  con- 
renaiifms  or  conversation,  save  as  aforesaid,  or  any  enquiries  or 
^wptiry  of  the  said  Rebecca  Watts,  or  any  other  persons  or  person, 
or  by  obtaining   the  perusal,   or  by    perusal    of   any  writings    or 

&— 2 
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Penny  writing  in  her  or  any  other  person^s  or  persons'  possession  or 
Watts,  power,  or  oihenvise  make  himselfy  in  any  manner,  acquainted 
with  the  state  of  her  affairs,  or  any  of  them,  or  her  proceedings 
with  respect  to  the  real  or  liersonal  estate  of  the  said  testatm;  or 
the  administration  thereof,  or  any  such  ^natters,  or  with  the  alleged 
rights  or  interests  of  the  said  plaintiff  in  respect  thereof,  or  any 
of  them,  or  all  or  any  oj  the  particulars  in  'the  said  bill  in  this 
cause  untruly  alleged  respecting  the  alleged  agreement  in  the  said 
bill  in  this  cause  mentioned,  or  the  alleged  destruction  thereof, 
or  the  said  plaintiff's  alleged  rights  or  interests  in  respect  thereof ; 
or  that  previously  to  or  at  the  time  or  respective  times  when  the 
said  indenture  of  settlement  of  the  8th  December,  1848,  or  any 
other  indenture  or  deed,  or  indentures  or  deeds  was  or  were 
executed,  or  of  his  marriage  with  the  said  Rebecca  Unett,  this 
defendant  had  any  notice  that,  or  of,  or  had  heard,  or  was  in  any 
manner  aware  that,  or  of,  or  had  any  reason  to  believe  or  suspect, 
that  such  alleged  agreement,  as  in  the  said  bill  in  this  cause  stated, 
or  any  agreement  or  undertaking  to  such  or  the  like,  or  save  as 
aforesaid  to  any  effect,  had  been  duly  or  otherwise  entered  into 
between  the  said  Bebecca  Unett  and  the  said  plaintiff  and  his  said 
late  wife,  formerly  Elizabeth  Stone,  or  either  of  them ;  or  that  the 
L  'ISO  ]  same  was  binding  on  the  said  Rebecca  Unett,  afterwards  *Rebecca 
Watts ;  or  that  the  said  plaintiff  was  entitled  to,  or  had  any  interest 
in,  the  real  estates  comprised  in  the  said  indenture  of  settlement, 
or  alleged  to  be  comprised  in  any  other  indenture  or  indentures, 
or  deed  or  deeds,  or  any  part  or  parts  thereof ;  or  that  under  the 
said  alleged  agreement  in  the  said  bill  in  this  cause  set  forth 
according  to  the  terms  thereof,  or  otherwise;  or  that  the  said 
plaintiff  was  otherwise  entitled  to  receive  or  be  paid  the  legacy  of 
2,0001"  The  answer,  after  setting  forth  various  letters  of  the 
plaintiff  to  Mrs.  Watts,  from  which  it  appeared  that  he  himself 
was  wholly  ignorant  of  any  such  rights  as  were  asserted  by  the 
bill,  alleged  that  the  defendant  was  a  purchaser  for  value  without 
notice,  and  claimed  the  benefit  of  that  defence  in  the  same  manner 
as  if  it  had  been  pleaded. 

The  cause  having  been  heard  by  the  Vice-Chancellor  Knight 
Bruce,  his  Honour  was  of  opinion  that  the  legacy  of  2,000J.  must 
be  taken,  on  the  present  record,  to  give  no  ground  of  suit,  as  not 
having  been  impeached  in  Mrs.  Penny's  lifetime ;  and  that  the 
passage  in  the  answer  of  the  defendant,  John  Watts,  to  the  supple- 
mental bill  as  to  notice,  was  not  such  as  amounted  to  notice  of  the 
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agreement  on  which  the  plaintiff  relied ;  and  his  Honour  accordingly  Pjcnnt 
dismissed  both  bills,  but  without  costs.  The  plaintiff  thereupon  watts 
appealed  to  the  Lord  Chancellor. 

Mr.  Bethell  and  Mr.  Bazalgette,  for  the  plaintiff,  contended 
that,  it  being  proved  that  the  plaintiff  was,  at  the  date  of  the 
defendant's  marriage,  and  to  his  knowledge,  in  the  possession  and 
occupation  of  Broadward  Hall,  such  a  tenancy  was  a  fact  which 
ordinary  prudence  required  to  be  further  investigated ;  [they 
cited  Daniels  v.  Davison  (i),  Allen  v.  Anthony  (2),  Martinez  v. 
Cooper  (3)  ;]  that  it  being  admitted  that  the  legal  estate  was  [  i<>0  J 
outstanding,  the  plea  of  purchase  for  valuable  consideration  without 
notice  could  not  be  set  up,  and  that  the  rule  qui  prior  est  tempore, 
potior  est  jure,  was  applicable. 

Mr.  Russell,  Mr.  Rolt,  and  Mr.  Rogers,  contra. 

*    *     The  plaintiff's  possession  was  not  of  such  a  nature  as  to 
put  a  purchaser  on  enquiry.     [On  this  point  they  cited  Hanbiu^  v.        [  ^^^  ] 
Litchfield  (4)^  Crofton  v.  Onnshyifi),  Taylor  v.  Stibbert{6),  Miles  v. 
Langley  (7),  and  Jones  v.  Smith  (8).] 

Mr.  Bethell,  in  reply.     *     *     ♦  [162] 

The  Lord  Chancellor:  ApHl2\. 

This  case  comes  on  under  very  peculiar  circumstances,  involving,  [  164  ] 
as  questions  of  fact,  matters  of  very  great  difficulty.  The  judg- 
ment of  the  Court  below,  however,  did  not  proceed  on  these  facts 
at  all,  the  Vice-Chancel  lor  Knight  Bruce,  who  decided  the  case, 
having  been  of  opinion  that  the  defendant  was  protected  by  the 
position  in  which  he  stood,  being  a  purchaser  for  valuable 
consideration  without  notice. 

Now  the  plaintiff,  at  least  the  w4fe  of  the  plaintiff,  under  the  will 
of  her  uncle,  was  originally  entitled  to  a  legacy  of  2,000/.,  which 
was,  by  agreement,  not  to  be  payable  during  the  life  of  the  uncle's 
widow. 

The  first  bill  proceeded  upon  this  ground,  that  the  niece,  being 
thus  entitled  to  the  2,000/.,  released  her  title  to  that  sum ;  and 
that  the  widow  made  her  will,  giving  her  a  portion  of  the  estate 

(1)  10  R.  R.  171  (16  Ves.  249).        (5)  9  E.  R.  107  (2  Sch.  &  Lef.  583). 

(2)  15  R.  R.  113  (1  Mer.  282).        (6)  2  R.  R.  278  (2  Ves.  Jr.  437). 

(8)  26  R.  B.  49  (2  Ruas.  198).         (7)  32  R.  R.  131  (1  Russ.  &  My.  39; 
(4)  39  R.  B.  312,  315  (2  My.  &  K.  S.  C.  2  Russ.  &  My.  626). 
629.  mi).  (8)  58  R.  R.  22  (1  Hare,  43). 
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Penny       which  she  had  derived  from  the  testator ;  and  so  matters  went  on. 

Watts.  ^^  ^^  said,  until  the  period  when  the  widow  married  the  present 
defendant.  Such  was  the  case  made  by  the  original  bill.  Then 
a  supplemental  bill  was  filed,  which  introduced,  it  is  true,  a  new 
case ;  but  does  not  appear  to  me  to  be  at  all  contrary  to  the  practice 
of  the  Court,  or  inconsistent  with  the  case  made  by  the  original 
bill.    It  set  up  a  contract  of  settlement,  made  at  a  subsequent 

[  *i6b  ]  *period,  and  of  which  certain  evidence  is  offered,  and  under  which 
the  plaintiff  claims  to  be  entitled  to  have  a  conveyance  of  the 
estates  devised  to  the  testator's  widow.  The  defendant  says,  I 
married  the  widow,  who,  under  the  will,  is  entitled  to  an  absolute 
interest  in  the  estates,  and  I  had  no  notice  whatever  of  the  plain- 
tiff's claim:  as  to  the  legacy  of  2,000/.,  it  is  released;  and  as  to 
the  claim  to  the  devised  estates,  I  was  a  purchaser  for  valuable 
consideration,  and,  therefore,  I  am  not  liable  to  make  good  what- 
ever may  have  been  contained  in  the  contract. 

Now,  upon  the  subject  of  the  purchase  for  valuable  consideration 
without  notice,  there  are  two  passages,  one  in  each  of  the  answers, 
(one  in  the  answer  to  the  original  bill,  and  the  other  in  the  answer 
to  the  supplemental  bill),  which  touch  on  that  question  indepen- 
dently of  the  statement,  that  the  plaintiff  who  married  the  niece 
was  in  possession  of  part  of  the  estates,  and  that,  so  being  in  pos- 
session, the  defendant  was  bound  to  know  the  title  under  which 
that  possession  was  claimed,  and,  therefore,  that  though  he,  the 
plaintiff,  was  a  sort  of  tenant  during  that  period,  yet  that  the 
benefit  of  the  contract  made  by  the  wife  enured  to  him,  and  that, 
under  those  circumstances,  the  party  setting  up  the  title  of  pur- 
chaser without  notice,  was  bound  by  a  constructive  notice  of  what 
the  interest  was.  It  appears,  however,  to  me,  that  that  question 
can  hardly  be  discussed,  because  it  is  apparent  on  the  answer, 
although  the  defendant  does  not  admit  notice  to  him  of  the  agree- 
ment as  such,  yet  certainly  there  is  enough  to  show,  that  the  party 
having  notice,  so  far  as  he  admits  he  had  notice,  was  bound  to 
pursue  the  enquiry :  he  had  constructive  notice,  in  that  sense,  of 
the  whole  of  the  facts  stated,  if  those  facts  be  true. 

[  166  ]  Now  the  first  answer  states  that,  before  Mrs.  Walts's  marriage 

with  the  defendant  John  Watts,  she  informed  him,  as  the  fact  is, 
that  by  agreement  between  her  the  defendant  B.  Watts  and 
E.  Penny,  before  the  marriage  of  E.  Penny  to  the  plaintiff, 
E.  Penny  had  given  up  her  right  to  the  legacy,  and  that,  in 
lieu  thereof,  she  the  defendant  R.  Watts,  had,  by  will,  left  her 
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Broadward  Hall ;  but  the  defendant  B.  Watts,  says  that  she  is  not  penny 
versed  in  matters  of  law,  or  the  nature  or  forms  of  legal  pro-  watts. 
ceedings  or  assurances,  and  did  not  recollect  by  what  proceedings 
or  assurance,  or  other  means,  the  said  legacy  had  been  given  up ; 
and  her  memory  being  defective  from  age,  she  had  altogether  for- 
gotten the  said  release,  and,  therefore,  she  was  unable  to  inform, 
and  did  not  inform,  the  defendant  John  Watts.  Now  this  is 
certainly  short  of  an  admission  of  there  having  been  a  contract 
to  leave  the  Broadward  Hall  estate ;  but  there  are  these  two  facts 
put  together,  namely,  that  the  legatee  had  released  her  legacy, 
and  that,  in  lieu  thereof,  there  had  been  a  devise  of  the  estates  in 
question  to  the  plaintiff's  wife. 

In  the  subsequent  answer  the  defendant  Watts  makes  the  fol- 
lowing statement.  (Here  his  Lordship  read  the  passage  above  set 
out  in  italics  (i).) 

The  defendant  thus  admits  that,  previous  to  his  marriage,  he 
had  notice  that  the  plaintiff's  wife  had  given  up  her  legacy,  and 
that  in  lieu  thereof  her  aunt  had  devised  to  her  the  estates  in 
question.  Now,  these  two  facts  coming  to  the  knowledge  of  the 
defendant,  one  party  giving  up  a  valuable  pecuniary  benefit,  and 
the  other  in  lieu  thereof  devising  a  certain  estate,  I  think  it  is  not 
carrying  the  doctrine  of  the  Court  further  than  it  *has  often  been  [  Me?  J 
carried,  to  say  that,  knowing  these  facts,  he  was  bound  to  enquire 
how  these  facts  took  place,  and  that,  as  he  knew  that  the  one 
party  gave  up  the  legacy,  and  in  lieu  thereof  the  other  party  liad 
devised  the  estate,  he  cannot  afterwards,  if  the  fact  be  proved,  say 
that  he  had  not  that  sort  of  knowledge  which  will  affect  him  with 
constructive  notice  of  that  which,  if  the  facts  be  proved  to  exist, 
will  show  that  the  plaintiff  had  an  equitable  title  by  contract  to 
have  the  devised  estates  conveyed  to  him. 

There  is  a  case  of  Taylor  v.  Baktr  (2),  which  certainly  embraces 
the  whole  of  this  proposition.  In  that  case  A.  made  an  equitable 
mortgage  to  B.,  and,  on  giving  a  second  security  to  C,  told  him 
that  he  had  given  a  judgment  or  warrant  of  attorney,  not  a  security, 
not  a  mortgage,  but  a  judgment  or  warrant  of  attorney  for  money 
borrowed,  and  it  was  held,  that,  having  such  knowledge,  he  was 
bound  to  pursue  the  enquiry  further,  and,  if  he  had,  it  then  would 
have  turned  out,  as  the  fact  was,  that  there  was  an  actual  security 
given  on  the  land.  That  was  held  to  amount  to  a  notice  de  facto, 
leading  the  party  to  further  investigation  ;  and  the  defendant  here, 
(I)  Ante,  p.  35.  (2)  19  E.  R.  625  (5  Price,  306;  Daniell,  71). 
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Pknvt       being  in  a  similar  position,  cannot  set  up  the  plea  of  being  a  pur- 

Watts.  chaser  without  notice.  If,  therefore,  the  facts  are  as  stated  by  the 
plaintiff,  I  cannot  think  this  is  a  case  in  which  the  defendant  is 
entitled  to  protect  himself  as  a  purchaser  for  valuable  consideration 
without  notice. 

The  facts  are,  however,  in  a  state  of  the  most  extraordinary 
obscurity;  first  of  all,  we  have,  as  proof  of  the  release  of  the 
2,000/.,  a  most  suspicious  piece  of  evidence  produced,  namely, 

[  "^168  ]  what  appears  to  me  a  fragment  of  a  *deed  containing  just  enough 
to  show  the  release,  but  showing  nothing  of  any  other  parts  of  the 
deed.  How  it  happened  to  be  in  this  state  is  not  shown,  and  it  is 
certain  that  the  account  given  of  the  finding  of  it  is  not  correct. 
It  is,  however,  produced  as  a  fragment,  and  it  has  the  signature  of 
the  party,  and  has  enough  to  show  that  it  was  a  release  of  the 
legacy  of  2,000Z.,  but  for  what  consideration,  and  under  what  cir- 
cumstances, or  for  what  purpose,  the  rest  of  the  deed  being  absent, 
we  have  no  means  of  knowing,  at  least  from  that  document. 

Then,  again,  on  the  part  of  the  plaintiff,  there  is  a  very  extra- 
ordinary story  of  a  subsequent  instrument  being  prepared,  executed, 
and  then  destroyed  by  Mrs.  Watts..  That  it  should  have  been  pre- 
pared and  executed  would  fall  in  very  much  with  the  other  parts 
of  the  case;  but  that  it  should  be  destroyed,  and  that  too  by 
Mrs.  Watts,  and  in  the  presence  of  the  attorney  who  prepared  it, 
without  apparently  any  interposition  on  his  part,  is  a  matter  no 
doubt  very  much  requiring  explanation ;  and  yet  these  are  the  two 
facts  on  which  the  plaintiff's  title,  if  the  defendant  is  not  entitled 
to  protect  himself  as  a  purchaser  without  notice,  must  depend. 
The  defendant  says,  "  You  have  released  your  2,000/.,"  the  plain- 
tiff's first  suit  being  for  the  payment  of  that  2,000Z.  The  plaintiff 
then  says  that  the  2,000/.,  if  not  due  now,  was  given  up  condi- 
tionally, and  as  the  price  of  a  binding  contract  on  Mrs.  Watts,  to 
assure  a  certain  part  of  the  devised  estates  called  the  Broadward 
Hall  estate.  That  claim  depends  on  the  evidence  of  this  instru- 
ment not  produced,  the  history  of  which  is  deposed  to,  and  is  said 
to  have  been  executed  and  afterwards  destroyed. 

Now,  I  am  not  in  a  situation  to  dispose  of  the  case  on  these 

[  *169  ]      facts,  and,  being  of  opinion  that  the  defendant  ^cannot  protect 

himself  as  a  purchaser  for  valuable  consideration  without  notice,  I 

must  have  the  facts  investigated  and  ascertained  by  a  jury  before 

I  can  exercise  any  jurisdiction  as  between  these  parties. 

What  I  propose,  therefore,  is,  to  direct  the  following  issues ;  the 
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first  issue  will  be,  whether,  at  the  time  of  the  death  of  Mrs.  Watts, 
the  legacy  of  2,000Z.  had  been  effectually  released.  Secondly,  if  it 
turns  out  that  it  was  effectually  released,  then,  whether  such  release 
YiSLS  in  consideration  of  the  Broadward  Hall  estate  being  devised  to 
Mrs.  Penny  or  her  husband.  And  then,  thirdly,  whether  the  agree- 
ment of  the  29th  September,  1885,  which  is  the  agreement  said  to 
have  been  afterwards  destroyed,  was  executed  by  Mrs.  Watts.  It 
is  quite  clear  that  if  she  executed  that  agreement,  then  there  was 
no  authority  to  destroy  it,  because  the  statement  is  that  she 
destroyed  it  herself,  and  it  would  still  be  a  binding  agreement 
on  those  who  claim  under  her.  It  appears  to  me  that  these  three 
issues  will  bring  out  all  the  facts  on  which  the  title  of  the  parties 
depends,  on  the  supposition  that  the  defendant  is  entitled  and 
subject  to  the  same  equities  as  his  wife. 

Mr.  Bethell  : 

Would  your  Lordship  think  it  right  to  preface  the  decree  by  any 
declaration  that  Mr.  Watts  took  with  notice  of  the  plaintiff's  rights? 

The  Lobd  Chancellor: 
Directing  the  issues  assumes  it. 

[At  the  end  of  the  report  of  this  case  before  Knight  Bruce,  V.-C, 
in  2  De  G.  &  Sm.  501,  there  is  a  note  on  p.  580  as  follows : 
The  issues  were  not  tried,  the  case  having  been  compromised.] 


Penny 

r. 
Watts. 


1860. 
December, 


In  re  The   AGRICULTURIST   CATTLE    INSURANCE 
COMPANY  (1). 

(1  Mac.  &  G.  170-176;  S.  0.  1  H.  &  Tw.  227.) 

Certain  members  of  a  joint  stock  Insurance  Company,  in  pursuance  of  a 
resolution  duly  passed,  retired  from  the  concern  on  payment  of  a  sum  less 
than  that  for  which  they  might  have  been  eventually  liable  :  Held,  not  to 
amount  to  a  dissolution  of  the  Company  within  the  7th  clause  of  the  dth 
section  of  the  Winding-up  Act. 

The  8th  clause  of  the  5th  section  must  be  interpreted  as  supplying  tests 
tjusdem  generis  as  those  in  the  former  clauses,  and  therefore,  ia  considering 
whether  or  not  the  condition  of  a  Company  is  such  as  to  bring  it  within  the 
scope  of  the  Winding-up  Act,  the  Court  will  not  look  into  the  affairs  of  the 
Company  to  ascertain,  in  the  absence  of  any  proof  of  insolvency,  its  possible 
incompetency  to  meet  contingent  liabilities. 

The  Vice-Chancellor  Knight  Bruce,  having,  on  the  12th  January, 
1849,  dismissed  with  costs   a  petition   presented   by  two  of   the 

(1)  In  re  Suburban  Hotel  Co.  (1867)  L.  E.  2  Ch.  737,  36  L.  J.  Ch.  710,  17 
L.  T.  22. 


1849. 
JaTi,  12. 

Knight 
Brugk,  V.-C. 

On  Appeal. 

April  4,  16, 
J  9. 

Lord 

COTTBNHAM, 
L.C. 

[170] 
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In  re 
The  Agri- 
culturist 

Cattle 
Insurance 
Company. 


[171] 
April  19. 


contributories  of  the  above  Company  under  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848,  praying  that  the  Company  might  be 
absolutely  dissolved  and  wound  up,  the  petitioners  appealed  to  the 
Lord  Chancellor.  The  object  of  the  Company,  as  stated  by  the 
petition,  was  the  insurance  of  cattle  against  disease  or  accident. 

Two  questions  were  raised  in  the  case ;  first,  whether  the  Com- 
pany fell  within  the  provisions  of  the  Winding-up  Act,  and,  secondly, 
if  it  did,  whether  the  several  facts  stated  in  the  petition  warranted 
the  Court  in  making  the  order  prayed.  The  mode  in  which  both 
these  points  were  dealt  with,  will  sufficiently  appear  from  the 
judgment  of  the  Lord  Chancellor,  and  renders  any  report  of  the 
argument  unnecessary. 

The  Solicitor 'General,  Mr.  Swanston,  Mr.  W.  A.  CoUim,  and 
Mr.  Fitzherhert,  in  support  of  the  petition. 

Mr.  Russell  and  Mr.  Prior,  contra. 

The  Solicitor-General,  in  reply. 

The  Lord  Chancellor  : 

This  is  an  application  made  under  the  Joint  Stock  Companies 
Winding-up  Act,  to  dissolve  the  Company,  and  to  wind  it  up.  Two 
questions  have  here  arisen;  the  first,  whether  the  Company  is 
of  a  description  which  subjects  it  to  the  operation  of  the  Act, 
and,  secondly,  whether  the  facts  stated  show  a  case  which  makes 
it  proper  for,  or  incumbent  upon,  the  Court  to  exercise  its 
jurisdiction. 

The  Company  was  established  for  a  singular  purpose,  but  one 
which  very  possibly  may  be  of  the  highest  utility.  It  is  obviously 
of  a  nature  which  must  have  rendered  it  very  difficult  to  bring  it 
into  a  proper  form,  the  object  being  the  insurance  of  cattle.  The 
principles  which  regulate  the  insurance  of  human  lives  are  subject 
to  considerable  difficulty;  at  first  there  were  great  difficulties  in 
estimating  the  value  of  lives,  and  great  errors  and  very  erroneous 
calculations  were  made  as  to  the  effect  which  various  habits,  employ- 
ments, situations,  and  casualties,  had  upon  the  average  duration  of 
human  life.  Such  calculations,  with  regard  to  cattle,  are  obviously 
more  difficult.  The  usual  casualty  which  awaits  cattle  is,  1  under- 
stand, excluded  from  the  operations  of  this  Company ;  but  to  all 
other  casualties  it  remains  open.  With  regard  to  these,  it  was 
found  a  very  difficult  matter  for  the  Company  at  once  to  bring  its 
rates  of  insurance   within   that  degree    of  certainty   which   was 
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litcessary  to  enable  it  to  carry  on  basiness  \9ith  success,  and  to 
rcftlise  the  objects  o{  its  establiBbment.     Thus  it  appears  that,  at 
L->L  the  calculations  v?ere  erroneous,  as  to  the  chances  of  mortality, 
*.\nd  Uie  premiums  far   too  low.     It   appears  besides,  from  the 
i&kvixs,  tbat  a  disease  of  an  epidemic  character  broke  out,  shortly 
>iM  ihe  establiabment  of  tbe  Company,  amongst  cattle,  by  which 
lonaideraWe  loBs  arose,  and  which  involved  the  Company  in  diffi- 
colties  at  its  starting.     The  capital  of  the  Company  was  not  all 
TcAliaed  by  calls,  but  remained  outstanding  on  the  liability  of  the 
ftarties  \(lio  bad  engaged  to  furnish  the  capital  as  it  was  required ; 
in  fact,  they  were  the  holders  of  the  capital  to  the  extent  of  the 
raares  they  bad  taken,  until  it  was  required  by  the  Company.     The 
{-•^tition  states  all  this,  and  then  it  states  the  diifficulties  which  the 
Company  got  into,  and  the  losses  which  it  had  sustained,  and  com- 
pares the  liabilities  actually  due  with  the  capital  existing.     It  not 
^nly  does  this,  but  also  includes  the  liabilities  to  which  the  Com- 
pany might  become  subject;  but  it  is  quite  obvious  that  this  ought 
n.L  to  have  been  taken  into  calculation,  because  the  premiums  here- 
after to  be  paid  may  more  than  meet  such  contingent  liabilities. 
Ihe   greater  the  amount  of  business  done  by  the  Company,  the 
rreaier  would  the  amount  of  their  liabilities  appear ;  but  then,  in 
ail  probability,  the  profits  would  be  increased  in  thesame  ratio.     In 
re&pect  of  insurances  against  fire,  if  all  the  property  insured  were 
b'lmt,  a  Company  would  be  placed  in  great  difficulties ;  but  that 
i^  not  likely  to  be  the  case,  and,  generally  speaking,  the  loss  sus- 
tained by  destruction  of  property  which  does  take  place,  is  more 
than  covered  by  the  premiums  upon  property  uninjured.     I  cannot, 
therefore,  consider  the  liability  this   Company  is   under  by  its 
contracts  of  insurance  at  all  proper  to  be  taken  into  account. 

Have  I,  however,  any  right  to  look  into  the  state  of  their  accounts 
at  ail  ?  The  Act  gives  no  such  power.  I  cannot,  therefore,  enquire 
into  the  mode  in  which  this  Company  has  carried  on  its  business. 
Ibe  Act  provides  certain  tests,  which  are  to  be  taken  as  evidences 
*of  insolvency,  and  which,  if  coupled  with  other  conditions,  would 
prevent  a  Company  from  going  on ;  but  the  Court  cannot  look  into 
tbe  affairs  of  Companies  in  the  manner  here  proposed.  If  such 
vere  tbe  law,  parties  might  come  here  and  say  that,  in  their  opinion, 
any  particular  Company  had  not  money  sufficient  to  carry  on  its 
tiosiness,  and  that  its  a&irs  ought  to  be  wound  up.  Had  this  been 
oiDtemplated,  a  very  short  Act  would  have  been  requisite,  while  a 
jtry  difficult  jurisdiction  would  have  been  thrown  upon  the  Court. 
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The  Legislature,  however,  has  made  certain  definite  acts  the  tests  of 
insolvency ;  and,  in  the  case  before  me,  insolvency  has  not  been 
proved  to  exist  at  all.  It  has  been  alleged  that  the  Company  is 
subject  to  certain  liabilities,  but  not  beyond  what  might  reasonably 
be  met  by  the  whole  capital  of  the  Company ;  the  shareholders 
might  or  might  not  be  able  to  pay  their  calls ;  but  the  capital  of  the 
Company  is  the  sum  which  they  are  liable  to  pay,  and  that,  no 
doubt,  is  sufficient  for  the  liabilities  which  might  press  upon  the 
existing  Company.  I  am  assuming  in  these  remarks  that  this  Com- 
pany comes  within  the  provisions  of  the  Winding-up  Act,  and  am 
only  considering  whether  a  proper  case  has  been  shown  for  the 
interference  of  the  Court. 

With  regard  to  insolvency,  that  has  not  been  proved,  not  one  of 
the  tests  in  that  respect  having  been  shown  to  apply.  Then  it  is 
said  that  a  transaction  took  place  between  the  shareholders,  which 
amounted  to  a  dissolution,  and  that  the  directors  are  now  in  fact 
carrying  on  the  business  for  the  purpose  of  winding  up  the  aflfairs 
of  the  Company  ;  and  if  that  be  so,  the  case  no  doubt  comes  within 
the  jurisdiction  of  the  Court.  The  8th  clause  of  the  5th  section  of  the 
Winding-up  Act  gives  the  Court  a  large  discretionary  power  to  wind 
up  a  Company,  if  it  shall  see  any  good  reason  for  so  doing.  *The 
words  are,  "  Or  if  any  other  matter  or  thing  shall  be  shown  which, 
in  the  opinion  of  the  Court,  shall  render  it  just  and  equitable  that 
the  Company  should  be  dissolved.''  This  clause  was,  no  doubt, 
thus  worded  in  order  to  include  all  cases  not  before  mentioned  ;  but 
of  course  it  cannot  mean  that  it  should  be  interpreted  otherwise 
than  in  reference  to  matters  ejusdem  geiieiiSy  as  those  in  the  previous 
clauses.  There  must  be  something  in  the  management  and  con- 
duct of  the  Company  which  shows  the  Court  that  it  should  be  no 
longer  allowed  to  continue,  and  that  the  concern  ought  to  be  wound 
up.  Nothing  of  this  kind,  however,  appears  to  me  to  have  taken 
place  in  the  transaction,  so  much  relied  upon,  with  respect  to  the 
retirement  of  a  certain  number  of  the  shareholders.  It  was  said 
that  that  transaction  was  virtually  a  dissolution,  and  that,  whatever 
has  taken  place  since,  has  been  only  with  the  view  and  for  the 
purpose  of  winding  up  the  Company.  I  have  looked  at  the  affi- 
davits, and  I  cannot  understand  what  has  taken  place  in  that  light. 
The  difficulties  the  Company  had  got  into  naturally  enough  created 
dissatisfaction  amongst  the  shareholders,  who  were  required  to  pay 
calls  which  they  did  not  expect,  and  they  took  alarm  at  the  great 
responsibilities  which  they  feared  would  be  cast  upon  them.    For 
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:^e  reliei  ol  tb^»  parties  a  meeting  was  called,  at  which  a  proposi- 
uennATQade  that  those  wbo  did  not  wish  to  continue  members  of 
ix  Compuiy  might  retire  upon  certain  conditions.    According  to 
±e  ordinary  courae,  if  a  shareholder  did  not  pay  his  calls  his  shares 
v-re  forleited.    This,  however,  appeared  to  be  a  harsh  measure, 
l-eeanse  it  involved  the  loss  of  all  which  the  shareholder  had  before 
^discribed,  whUe  it  did  not  release  him  from  the  then  existing 
ffigagements  of  the  Company.     It  was  therefore  thought  more  just 
and  fair  to  all  parties  (including  those  who  wished  to  carry  on  the 
company)  to  let  the  dissatisfied  members  ^withdraw  on  certain 
r^rms,  viz.  they  were  to  pay  a  certain  proportion  of  the  capital  then 
not  paid  up,  and,  instead  of  being  liable  to  further  calls,  their  shares 
"s^re  to  be  forfeited.     These  terms  being  accepted,  a  certain  number 
retired :  the  other  shareholders  who  remained  are  quite  willing  to  go 
en  with  the  concern,  and  they  state  in  their  affidavits  that  they 
tave  reason  to  helieve  that  the  future  prospects  of  the  Company  are 
favourable,  and  that  there  is  a  probability  of  its  working  its  way, 
if  not  of  producing  a  considerable  profit.     Now  it  cannot  be  said 
that  because  certain  members  have  left,  the  Company  is  thereby 
ii&aolved  ;  it  was  the  only  mode  by  which  the  object  sought  by  the 
retiring  members  could  have  been  obtained.    They  were  permitted 
t:*  retire  on  terms  beneficial  to  them,  and  beneficial  also,  I  must 
presume,  to  those  who  offered  the  terms.     The  Company  has  since 
been  carried  on.     The  premiums,  which  have  been  discovered  to 
li&ve  been  too  low,  have  been  raised ;  certain  alterations  have  been 
made  in  the  management  of  the  business ;  and  the  Company  is  not 
only  in  a  position  to  go  on  with  advantage,  but  is  carrying  on  a 
ba6in^»,  somewhat  reduced  no  doubt  in  its  extent,  but  of  a  profit- 
able character.    Now  what  is  there  in  such  a  state  of  things  to 
authorise  the  Court  to  wind  up  the  Company?  There  is  no  insolvency, 
azid  the  retirement  of  some  of  the  members  is  certainly  not  a  dis- 
%olation«    It  is  said  that  the  Company  is  only  continued  for  the 
purpose  of  winding  up  its  affairs ;  but  that  assuredly  is  not  the  case. 
It  is  quite  clear  that  the  object  is  to  continue  the  business,  not  to 
gei  in  the  resources  of  the  Company  for  the  purpose  of  dissolving, 
bat  to  make  it  available  for  the  purposes  for  which  it  was  formed. 
On  the  ground,  then,  that  these  parties  make  out  no  case  which 
brings  the  Company  under  the  operation  of  this  Act,  and  to  avoid 
the  necessity  of  discussing  the  other  point,  as  to  whether  *the  Com- 
pany eomes  within  the  meaning  of  the  Act,  I  shall  give  judgment 
00  the  facts  alone.    The  application  must  be  dismissed  with  costs. 


In  re 
Thb  Agri- 
culturist 

Cattle 
ixsurakce 
CoMPAmr. 


[•175  1 


[  •176  ] 
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1849. 
March  U. 

Shadwell, 
V.-C. 

On  Appeal. 
April  20. 

Lord 

COTTENHAM, 

L.C. 

[192] 


[  *193  ] 


PEILE  V.  STODDAKT(l). 

(1  Mac.  &  a.  192—195 ;  S.  0.  1  H.  &  Tw.  207  ;  13  Jur.  373.) 

The  defendant  to  a  bill  of  discovery  in  aid  of  the  plaintiff's  defenco    t>r> 
action  at  law  cannot  be  compelled  to  produce  a  document  as  to  whicli.     1 
bill  contains  no  allegation  that  it  relates  to  the  matter  in  issue    in      t 
action. 

This  protection  was  held  to  be  sufficiently  claimed  by  the  defend  si 
stating  that  he  was  advised,  and  verily  believed,  that  the  document: 
question  did  not  contain  evidence  in  support  of  the  plaintiff's  pleas  in.    t 
action. 

This  was  amotion  by  the  defendant  to  discharge  or  vary  an  or<3< 
made  by  the  Vicb-Chancellor  op  England  on  the  14th  Marc] 
1849,  for  the  production  of  certain  documents  admitted  by  answ^ 
to  be  in  the  possession  of  the  defendant ;  the  defendant,  ho  we  ve 
contending  that  such  admission  was  so  qualified  as  to  afiToi 
grounds  for  exempting  them  from  production. 

The  bill  was  one  of  discovery  in  aid  of  the  plaintiff's  defence  t 
an  action  at  law,  in  assumpsit,  to  recover  damages  for  the  breach  c 
a  promise  in  discontinuing  the  payment  of  an  annuity  within  th 
term  of  seven  years,  for  which  period,  the  plaintiff  in  equity  liad,  a 
the  plaintiff  at  law  alleged,  contracted  for  its  payment. 

In  answer  to  the  usual  charge  as  to  documents,  the  defend  an 
stated  as  follows  :  '^  This  defendant  says  he  has  now  in  his  posses 
sion  or  power  &c.,  and  several  letters,  papers,  and  writings  relating 
to  the  matters  in  the  bill  mentioned,  or  some  of  them ;  and  he  has 
in  the  schedule  hereto,  which  he  prays  may  be  taken  as  part  of  tliii 
his  answer,  set  forth  a  list  or  schedule  of  all  the  said  letters,  papers 
and  writings ;  but  he  denies  that  thereby  or  otherwise,  if  the  sanif 
were  produced,  the  truth  of  the  matters  in  the  said  bill  mention ed^ 
or  any  of  them,  would  appear  further  or  otherwise  than  as  the  same 
is  herein-before  admitted.  And  this  defendant  says,  that  such  ol 
the  said  letters,  papers,  and  writings  as  are  set  forth  in  the  first 
part  of  the  said  schedule,  are  of  great  importance  to  the  claim  made 
by  this  defendant  in  his  said  action,  and  are  or  contain  *the 
evidence  on  which  this  defendant  is  advised  and  intends  mainly  to 
rely  at  the  trial  of  the  said  action  ;  and  the  said  letters,  papers,  and 
writings,  as  well  those  in  the  second  and  third  parts  as  those  in 
the  first  part  of  the  said  schedule  or  any  of  them,  do  not  nor  does, 
as  defendant  is  also  advised  and  verily  believes,  contain  any 
evidence  whatever  in  support  of  or  tending  to  support  the  plaintiff's 
pleas  in  the  said  action,  or  any  of  such  pleas ;  and  are  not,  nor  is, 

(1)  Millet  V.  Morgan  (1873)  8  Ch.  361,  42  L.  J.  Ch.  627,  28  L.  T.  573. 
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in  any  manner,  material  to  tbe  plaintiff's  case.  And  this  defendant  Pbilb 
says,  that  such  of  the  said  letters,  papers,  and  writings,  as  are  set  stoddart. 
forth  in  the  second  part  of  the  said  schedule  were,  and  are,  private 
and  confidential  communications  between  this  defendant  and  his 
solicitors  or  legal  advisers,  in  the  ordinary  course  of  professional 
basiness ;  and  all  and  every  of  them  relate  to  the  matters  in  dispute 
between  this  defendant  and  the  plaintiff  in  the  said  action  ;  and  he 
says  that  the  plaintiff  has  not,  as  this  defendant  is  advised  and 
verily  believes,  any  right  or  title  to  the  production  of,  or  any  interest 
whatever  in,  the  letters,  papers,  and  writings  in  the  said  schedule 
mentioned,  or  any  of  them." 

Mr.  Stuart  and  Mr.  Bu%k  in  support  of  the  appeal  motion  : 

*    *    There  is  no  allegation  in  the  bill  that  the  documents  are        [  i^^  ] 
material  to  the  plaintiff's  title,  or  that  the  defendant  holds  them 
in  a  fiduciary  character,  or  that  the  plaintiff  and  defendant  have  a 
common  interest :  Bolton  v.  Corporation  of  Liverpool  (i). 

Mr.  FoUett,  contra  [cited  Stoi'ey  v.  Lord  John  George  Lennox  (2) 
and  Smith  v.  The  Duke  of  Beaufort  (s)]. 

Without  calling  for  a  reply, 

Thb  Lord  Chancbllor  :  [  '^•'^  J 

With  regard  to  the  letters  of  the  plaintiff  in  equity  there  can  be 
no  doubt;  and  the  order,  as  it  stands,  includes  these;  it  is 
impossible  that  it  can  be  sustained  as  to  such  letters.  The  plaintiff 
in  equity  says,  "  I  desire,  for  the  purpose  of  my  defence,  to  see  the 
letters  which  I  wrote  to  you ; "  but  it  is  obvious  that  he  can  have  no 
BQch  right,  for  the  plaintiff  at  law  must  prove  his  contract  before 
these  letters  can  be  material  to  the  case  of  the  defendant  (the  plaintiff 
b  equity).  It  is  true,  they  may  relate  to  matters  mentioned  in  the 
bill ;  but  the  question  is,  whether  they  refer  to  the  contract,  which 
is  the  sole  point  at  issue  in  the  cause  ;  and  there  is  no  allegation  in 
the  bill  that  they  do.  The  discovery  must  have  reference  only  to 
the  subject  at  issue  in  the  court  of  law.  There  being  nothing  on 
the  face  of  the  documents  themselves  to  show  that  they  do  relate  to 
the  contract,  and  there  being  no  charge  in  the  bill  to  substantiate 
Buch  a  position,  I  am  bound  to  give  effect  to  the  objection  of  the 
defendant  that,  all  the  documents  for  which  he  claims  exemption, 
relate  only  to  his  own  title. 

(1)  36  B.  E.  251  (1  My.  &  K.  88).  (3)  68  E.  E.  160  (1  Hare,  507 ;  1  Ph. 

(2)  43  B.  E.  248  (1  My.  &  Cr.  525).      209). 
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R.] 


Pbilb 

t, 

Stoddabt. 


With  respect  to  the  terms  in  which  the  protection  is  claimed,  th 
defendant  does  not  say,  '*  I  am  advised,  and  therefore  I  believe  ; 
but  he  swears  as  to  his  belief.  He  cannot  be  supposed  to  qualif 
his  averment  of  belief  by  this  mode  of  answering;  and  I  am  c 
opinion  that  it  is  a  more  complete  and  effectual  denial  than  an 
mere  statement  of  the  irrelevancy  of  the  documents. 

The  order,  therefore,  must  be  discharged,  so  far  as  relates  to  th 
production  of  the  letters  or  documents  with  respect  to  which  ih 
exemption  is  claimed. 


1849. 
Afayi. 

Knight 
Bbugb,  V.-C. 

On  Appeal. 
Lord 

COTTBNHAM, 
L.C. 

[213] 


ATTORNEY-GENEEAL   v.   MUNRO. 

(I  Mac.  &  G.  213—215 ;  S.  C.  I  H.  &  Tw.  457.) 

The  general  rule,  that,  for  the  purposes  of  taxation  as  between  party  an( 
party,  only  two  counsel  can  be  allowed  as  against  an  adverse  party,  wil 
not  be  departed  from,  except  under  very  special  circumstances. 

The  question  in  this  case  was,  whetlier  the  respondent,  in  ar 
appeal  to  the  Lord  Chancellor,  was  entitled,  in  the  taxation  oi 
costs  ordered  to  be  paid  to  him,  to  the  extra  costs  occasioned  bj 
the  employment  of  a  third  counsel  on  the  appeal. 

This  cause  was  originally  heard  by  the  Vice-Chancellor  Knioih 
Bruce,  when  a  decree  was  made  in  conformity  with  the  prayei 
of  the  plaintiff's  information.  The  defendant,  being  dissatisfied, 
appealed,  and  the  decree  was  affirmed  with  costs,  to  be  paid  by  the 
appellants.  The  costs  payable  to  the  respondent  under  this  ordei 
were  taxed,  and  the  Master  having  allowed  the  several  sums  which 
were  expended  by  reason  of  the  employment  of  a  third  counsel, 
the  appellants  presented  a  petition  for  a  review  of  such  taxation 
on  that  point  to  his  Honour,  who  approved  of  the  Master's  finding, 
and  dismissed  the  petition.  The  sum  total  of  the  costs  of  the 
appeal  was  418Z.,  and  rather  more  than  half  that  amount  wa^ 
occasioned  by  the  allowance  of  the  costs  in  respect  of  the  third 
counsel.  The  appellants  (the  defendants  in  the  information)  no\^ 
appealed  from  his  Honour's  decision. 

Mr.  Roll  and  Mr.  Selwyn  in  support  of  the  petition.     «     «     « 


«     »     * 


[  214  ]  Mr.  Russell  and  Mr.  Little,  contra. 

Mr.  Rolt,  in  reply. 


[The  principal  cases  cited   by  counsel  are  referred  to  in  the 
following  judgment :] 
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There  is  no  questi.on  as  io  tlie  general  rale,  that,  for  the  purposes 

of  tax&Ucm,  only    two    counsel    can    be   allowed   as  against    an 

adverse  ^arly.     The  question  in  Attorney-General  v.  The  Drapers' 

Comp^RH  (i)  was,  whether  tbe  Attoj-ney- General  was  to  be  allowed 

ln&  ^own  coat«  in  addition  to   those  of  two  counsel  who  appeared 

for  him  at  the  hearing,  and  the  Master  of  the  Bolls  held  that  he 

w&s  BO  entitled ;  hut  that  does  not  affect  the  question  in  this  case. 

Subsequently,  however,  in  Smith  v.  The  Earl  of  Effingham  {2),  the 

^fvsTEB.  OF  THE  RoLLs  laid   it   down  as  a  general  rule  that  two 

oocinsel  only  are  to  be  allowed  on   the  hearing  of  a  cause,  and 

tib&t  the  expense  of  three  is  not  chargeable  on  an  adverse  party 

iri^bout  very  sufficient  reasons  being  assigned.     Now  is  this  case 

£iich  as  to  form  an  exception?      The  question  is  not  whether  a 

p&rty  may  not  employ  more  than  two  or  as  many  counsel  as  he 

^^^i^ises,  but   whether   the   party  who    fails   in    the   suit,  and  is 

ordered  to  i>ay  the  costs,  ought  to  pay  the  extra  costs  occasioned 

fay  the  employment  of   more  than   two  counsel.      I  do  not  say 

that    there    may  not  be  cases  where  the  Court   might   sanction 

such  a  course;  but  the  general  rule,  as  has  been  already  stated, 

appears    to  me  especially  applicable   in   this  Court,  because   the 

eounsel  employed  below  must   be  the  most  familiar  with  all  the 

proceedings  in   the  cause.      The  case  of  Morris  v.  Hunt  was  a 

Xisi  Prins  case,  and  is  inapplicable   to  the  point  before  me.     I 

have  always  found,  for  the  purpose  of  argument,  that  two  counse 

are    sufficient,  and  in    the  House  of   Lords  no  more  than   that 

number  are  allowed  to  be  heard.    No  doubt  this  is  an  important 

^«e;  bat  it  is  not  one  which  I  think  warrants  the  introduction 

^  a  third  counsel ;  and  I  am  of  opinion  that  great  injustice  and 

^iury  would    be  done  to  the  suitor,  if  I  established  a  precedent 

in  tbe  case    before     me.      The  taxing  Master  knows  nothing  of 

ihe  caae  except    what    he  sees  on  the  papers ;    but,  without  an 

eiamination  ot  their  contents,  it  is  impossible  for  him  to  judge 

f  i\       erits  at  fcb^  question  now  brought  before  me.      I  shall, 

jM^^i4^wfk     that   only   two  counsel  can  be  allowed,  and 
therefore,  declare     *"  ^         . 

t  back  to  thB  Master  to  review  his  report. 

^4  Bear.  305).  (2)  10  Beay.  378,  covered  by  the 

;i)  ^  B.  -B-  S^  V  higher  authority  of  the  piesent  case* 


„,„u. "«"- 


GO 
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[B.B. 


1849. 
May  5,  8. 

[216] 


The   LONDON  and   NORTH  WESTERN   RAILWAY 
COMPANY  V.   SMITH. 

(1  Mac.  &  G.  216—224.) 
[Overruled  by  Lord  Truro,  L.  C,  in  East  and  West  India  Dock 
Company  v.  Gattke,  3  Mac.  &  G.  155,  as  explained  by  Lindley,  L.  J., 
in  The  London  and  Blackwall  Railway  Company  v.  Cross  (1886)  31 
Ch.  D.  354,  367,  55  L.  J.  Ch.  313,  54  L.  T.  309,  and  by  Lord 
Selbornb,  L.  C,  in  Brierley  Hill  Local  Board  v.  Pearsall  (1884) 
9  App.  Ca.  595,  601,  54  L.  J.  Q.  B.  25,  51  L.  T.  577.— 0.  A.  S.] 


1849. 
July  20. 


MORGAN'S   CASE(l). 
„^v.  ^j^   ^^   ^j,^^  Vale   of  Neath   and    South  Wales 

Brewery,   &c.) 

(1  Mac.  &  G.  225—241.) 
A  shareholder  in  a  Company  cannot  effectually  retire  by  the  sale  or 


Knight 
Bruce,  V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 

[225  1 


[  ^226  ] 


surrender  of  his  share  to  the  Company  unless  the  constitution  of  the  Com- 
pany authorizes  the  retirement  of  shareholders  by  the  adoption  of  that  course. 

This  was  a  motion  on  behalf  of  the  official  manager  of  the 
above  Company  to  discharge  an  order  made  by  the  Vice-Chancellor 
Knight  Bruce  on  the  20th  June,  1849,  whereby  it  was  ordered 
that  the  decision  of  the  Master  charged  with  the  winding  up  of  the 
Company  mentioned  in  his  certificate,  dated  the  15th  June,  1849, 
whereby  the  name  of  Israel  Morgan  was  included  in  the  list  oi 
contributories  of  the  Company  as  a  contributory  in  respect  of  sis 
shares  without  qualification,  be  reversed,  and  it  was  ordered  thai 
the  name  of  the  said  Israel  Morgan  be  included  in  the  list  of  cou< 
tributories  of  the  said  Company,  only  in  respect  of  the  debts 
liabilities  and  losses  (if  any),  up  to  the  22nd  June,  1844  (2).  Th< 
following  is  a  short  statement  of  the  facts  giving  rise  to  the  questioi 
between,  the  parties. 

Soon  after  the  establishment  of  the  Company,  in  April,  184C 
I.  Morgan  agreed  to  take  five  shares  therein,  and  *in  1842  one  ne\ 
share  was  allotted  to  him,  and  in  respect  of  these  six  shares  he  ha< 
previously  to  April,  1844,  paid  the  full  amount  payable  by  him.  Th 
deed  of  settlement  of  the  Company,  which  bore  date  the  3rd  March 
1840,  contained  [certain  material  clauses  to  which  sufficient 
reference  is  made  by  the  Lord  Chancellor  in  his  judgment. 

(1)  SjHichnany,  AVa««  (1868)  L.  E.  (2)  This  date,  **  22nd  June,   1844. 

3  H.  L.  233,  37  L.  J.  Ch.  752,  19  L.  T.      \yas  inserted  in  the  notice  of  motio 
161.  by  mistake  for  *•  18th  June,  1844." 
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[Under  these   clauses  the  directors  had  a  limited    power    to     Morqan's 
accumulate  a  surplus  fund  out  of  surplus  profits  and   therewith 
to  buy  up   the    Company's  shares,  but  no  such  fund  was  ever 
created  nor  did  the  directors  ever  attempt  or  purport  to  exercise 
the  limited  power  thus  conferred  upon  them.] 

On  the  10th  April,  1844,  an  extraordinary  general  meeting  of  the  [  227  ] 
Company  was  convened,  whereat  the  following  among  other  reso- 
lutions was  unanimously  passed :  '*  That  if  any  shareholder  shall 
be  desirous  of  withdrawing  from  the  Company,  the  directors  shall 
be  at  liberty  to  purchase  his  shares  at  a  price  not  exceeding  151. 
per  share,  on  his  investing,  or  procuring  to  be  invested,  an  amount 
not  less  than  the  purchase-money  for  his  shares,  and  taking  the 
loan  note  of  the  Company  for  five  years  at  51.  per  cent,  interest  for 
such  investment,  together  with  the  purchase-money  for  his  shares ; 
but  in  case  of  preference  shares  being  so  purchased  by  the  Com- 
pany, the  same  shall  be  taken  at  a  price  not  exceeding  202.  per 
share,  and  not  less  than  a  corresponding  amount  to  be  introduced.'' 
The  circular  convening  this  meeting  stated  generally  its  object  to 
be  to  provide  means  for  making  certain  payments  and  discharging 
other  liabilities  of  the  Company.  In  pursuance  of  the  above 
resolution,  I.  Morgan,  on  the  18th  June,  1844,  advanced  the  sum 
of  90/.,  and  by  deed  duly  transferred  his  six  shares  to  W.  H.  B., 
one  of  the  directors,  and  a  nominee  of  the  Company,  in  considera- 
tion of  a  sum  of  901.,  therein  expressed  to  have  been  *paid  [  •223  ] 
by  W.  H.  £.y  but  which,  together  with  the  90Z.  advanced  by 
I.  Morgan,  was  only  to  be  secured  by  the  loan  note  of  the  Company, 
such  loan  note  being  in  the  following  terms  :  **  Loan  note.  No.  59. 
18W.  Entered  William  Lowther,  Vale  of  Neath  Brewery,  Neath, 
June  22nd,  1844.  On  the  twenty-second  day  of  June,  one  thousand 
eight  hundred  and  forty-nine,  we  promise  to  pay  to  the  order  of 
Mr.  Israel  Morgan,  the  principal  sum  of  one  hundred  and  eighty 
pounds  and  interest  on  same  half  yearly,  at  the  rate  of  51.  per  cent. 
per  annum.  Value  received,  for  the  Vale  of  Neath  Brewery  Com- 
pany. Joseph  Busheb.  Payable  when  due  at  Messrs.  Drewett  and 
Fowler,  London."  The  interest  on  this  loan  note  was  received  by 
I.  Morgan  for  two  years;  but  the  affairs  of  the  Company  became  so 
embarrassed  as  to  render  it  impossible  for  them  to  continue  their 
engagements,  and  ultimately,  in  the  commencement  of  the  year 
1849,  an  order  was  obtained  for  the  winding  up  of  the  Company 
under  "  The  Joint  Stock  Companies  Winding-up  Act,  1848." 

The  Master,  by  his  certificate,  included  I.  Morgan  in  the  list 
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ifoBGAK's  as  a  contributory  without  qualification,  in  respect  of  the  six  share 
above  mentioned,  being  of  opinion  that  it  was  not  competent  fo 
the  directors  or  for  the  Company,  regard  being  had  to  the  deed  b; 
which  the  Company  was  constituted,  to  have  passed  the  resolutioi 
by  virtue  of  which  the  sale  to  them  by  I.  Morgan  was  effected. 

[229]  On  appeal,  however,  to  the  Vice-Chancellor  Knight  Bruce,    liii 

Honour  held  that  it  was  a  just  inference  of  law  and  fact  that  everj 

[  •230  ]  individual  shareholder  had  assented  *to  the  resolution  in  question 
and  that,  therefore,  as  between  the  several  persons  concerned    ir 

[  •281  ]  the  Company,  between  whom  alone  the  present  jurisdiction  was  *tc 
be  exercised,  it  ouglit  to  be  taken  that  as  to  any  losses  which    had 

[  '232  ]  arisen  since  the  18th  June,  1844, 1.  *Morgan  was  not  liable,  and 
that  the  list,  therefore,  should  contain  a  qualification  to  this  extent. 

[  233  ]  From   this    decision    I.    Morgan    now   appealed    to    the    Loud 

Chancellor. 

[  234  ]  Mr,  Russell  and  Mr.  Teirell^  in  support  of  the  appeal  motion. 

Mr.  Bacoiif  Mr.  G.  L.  Russell,  and  Mr.  ToUer,  contra. 

The  Lord  Chancellor  : 

There  is  no  doubt  that  this  is  an  extremely  hard  case.     It   is 
quite  clear  no  harm  was  meant  by  the  transaction  which  took  place. 
The  party  thought  that,  by  the  arrangement  he  entered  into,  he 
was  relieved  from  all  responsibility ;  but  the  difficulty  occurs,  and 
a  very  great  difficulty,  considering  the  ground  on  which  the  Vice- 
Chancellor  proceeded,  from  the  shape  and  form  in  which    this 
question  arises.     The  way  in  which  it  arises  is,  that  the  Master  is 
called  upon  under  the  Act  to  make  out  a  list  of  contributories,  that 
is  to  say,  a  list  of  all  persons  who  may  be  liable  to  contribute  to  the 
[  •235  ]      exigencies  of  the  Company,  and  to  make  good  the  funds  *of   the 
Company.     It  is  quite  clear,  therefore,  that  he  is  bound  to  include 
in  that  list  all  those  who  may  be  liable  under  any  circumstances, 
although   as   between   individual   shareholders,  there  may  be    an 
equity  protecting  one  from  liability    to    another.     Suppose,    for 
instance,  in  this  case,  that  a  shareholder,  as  to  whom  it  should 
appear  that  he  was  cognizant  of  all  that  took  place,  that  he  was 
present  at  all  the  meetings,  that  he  assented,  and  that  he  was  privy^ 
to  the  purchase,  should  upon  the  winding  up  of  the  affairs  of  the 
Company  call  on  Mr.  Morgan  to  contribute  in  respect  of  a  liability- 
subsequent  to  1844, — in  such  a  case  as  that,  an  equity  might  arise 
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between  these  individuals,  although  I  cannot  tell  what,  for  we  have  Koroam's 
not  the  facts  of  such  a  case  before  us.  I  think  however  that  the 
Master  is  bound  under  the  Act  to  place  Mr.  Morgan  upon  the  list  of 
contributories,  for  he  cannot  enter  into  the  question  between  each 
individaal  shareholder.  The  question  is,  is  the  party  a  shareholder 
as  between  himself  and  the  Company,  and  is  he  under  any 
eircamstances  liable  to  contribute  towards  the  fund? 

Now  this  is  a  Company,  not  a  corporation ;  it  is  a  mere  partner- 
ship, and  although  the  majority  of  the  partners  may  bind  the 
minority  upon  every  point  which  the  deed  by  their  common  contract 
anthorizes,  yet  they  have  no  authority  whatever  to  bind  the 
minority  on  any  matter  that  is  not  within  the  common  contract. 
But  the  question  here  is,  what  is  the  common  contract  ?  I  find 
a  deed  prepared,  which  is  the  origin  of  the  Company,  and  under 
that  deed  (because  there  is  no  other  contract  in  existence  but  that 
deed)  certain  persons  come  in  and  are  shareholders  (whether  they 
became  shareholders  originally  or  by  purchase  is  not  very 
material),  and  they  thereby  take  on  themselves  the  liabilities  of  the 
Company.  They  take  on  themselves  *the  liabilities  of  the  contract  [  *286  ] 
onder  which  the  Company  is  acting,  and  it  is  equally  binding  on 
those  who  sign  the  deed  as  upon  those  who  become  shareholders 
with  them.  I  think  that  this  deed,  although  not  executed  by 
Mr.  Morgan,  was  a  deed  binding  on  him.  We  all  know,  that 
unfortunately,  parties  enter  into  these  arrangements  without 
knowing  any  thing  at  all  about  the  contract,  or  what  the 
liabilities  are  into  which  they  are  entering,  and,  therefore,  when 
any  question  arises  upon  it,  we  must  look  and  see  what  the 
contract  really  is. 

Now  here  is  a  deed  regularly  executed  by  the  directors,  and 
which,  though  not  executed  by  Mr.  Morgan  himself,  was  still  a  deed 
constituting  the  contract  between  the  parties.  Under  that  deed  I 
find  certain  provisions  made;  I  find  that  a  party  once  a  share- 
holder has  only  certain  modes  by  which  he  can  be  relieved  from 
the  effect  of  the  liabilities  which  that  situation  imposes  up:n  him. 
He  may  assign  his  shares,  but  that  assignment  will  not  relieve 
him,  if  it  is  done  without  the  assent  of  the  directors.  If  he  assigns, 
and  the  party  to  whom  he  assigns  is  accepted  by  the  directors,  and 
the  assignment  is  with  the  approbation  of  the  governing  body,  no 
doubt  from  that  moment  he  would  be  relieved  from  any  liability 
subsequent  to  that  transaction,  because  he  ceased  to  be  a  partner 
under  the  provisions  of  the  deed.     Not  only  may  he  escape  in  that 
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MoRGAK's  way,  but  it  may  be  by  an  arrangement  with  the  directors  them- 
selves; but  then,  that  arrangement  must  be  under  the  circum- 
stances provided  for  by  the  deed.  The  22nd  section  provides,  that 
the  directors  shall  keep  in  the  hands  of  their  bankers  a  balance 
equal  to  the  current  expenses  of  the  Company,  and  that  whenever 
the  balance  exceeds  the  current  expenses  it  shall  accumulate  and 

[  •237  ]  constitute  a  surplus  fund,  and  *shall  remain  invested  in  a  pre- 
scribed mode :  then  the  directors  are  to  be  at  liberty,  under  the 
23rd  section,  to  invest,  not  any  partnership  funds,  but  only  this 
surplus  fund.  They  "may  from  time  to  time,  by  and  out  of  the 
surplus  fund  hereinbefore  mentioned,  purchase  and  buy  up  any 
share  or  shares  in  the  capital  stock  of  the  Company  which  shall  be 
offered  for  sale,  and  shall  at  their  discretion  either  sell  the  same," 
or  merge  it  in  the  Company.  That  being  the  only  clause  under 
which  the  directors  could  purchase  shares  at  all  (I  mean  generally, 
because  no  doubt  there  are  particular  cases  provided  for,)  they 
are  only  authorised,  as  between  themselves  and  the  shareholders 
for  whom  they  are  acting,  to  purchase  shares  by  having  a  certain 
fund  out  of  which  the  purchase  could  be  made. 

Then  the  44th  section  provides,  that  "  whenever  any  share  or 
shares  in  the  capital  of  the  Company  shall  become  actually  for- 
feited, or  shall  be  duly  and  effectually  vested  in  any  new  proprietor, 
and  such  entry  or  alteration  in  regard  to  such  share  or  shares 
shall  have  been  made  in  the  share  register-book  as  hereinbefore 
required ;  then,  and  not  before,  the  responsibility  of  the  previous 
owner  as  a  proprietor  in  the  Company  with  respect  to  the  same 
share  or  shares,  shall  from  and  after  the  completion  of  such  entry 
and  certificate  granted  as  aforesaid,  and  the  payment  of  all  instal- 
ments on  such  shares  previously  called  for,  cease  and  determine 
as  to  the  same  share  or  shares."  Now  that  is  an  express  provision, 
although  it  was  not  necessary  to  make  an  express  provision  for  any 
such  purpose,  stating  that  any  thing  that  was  done,  which  was  not 
within  the  power  of  the  deed  should  not  exonerate  the  person 
assigning.  It  is  quite  clear,  therefore,  that  under  the  deed  itself, 
the  directors  had  no  power  to  purchase  under  the  circumstances 

[  •238  ]  under  which  they  did  purchase,  because  they  *were  only  to  pur- 
chase out  of  a  surplus  fund  ;  and  there  was  no  surplus  fund.  The 
fact  is,  that  there  was  the  reverse  of  a  surplus  fund,  and  that 
every  thing  was  done  for  the  purpose  of  creating,  not  a  surplus 
fund,  but  a  fund  that  was  necessary  for  the  objects  of  the  Company, 
This,  then,  was  a  transaction  in  which  the  shareholder  has  not 
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adopted  that  course    by  which,  and  by  which  alone,  under  the     Morgan's 
provisions  of  the  deed  he  was  to  escape  from  the  responsibility  ^^^' 

incident  to  his  position  as  a  shareholder,  and  that  seems  to  have 
been  the  opinion  of  the  Vice-Chancbllor,  because,  no  doubt,  if  he 
had  thought  that  the  liabiUty  ceased  under  any  powers  of  the 
deed,  he  never  would  have  resorted  to  the  ground  on  which  he 
put  the  case,  namely,  that  the  shareholder  escaped,  not  from  any 
power  in  the  deed  authorising  it,  but  on  account  of  the  trans^ 
actions  which  took  place.  I  think,  and  this  is  what  the  Vice* 
Chancellor  seems  to  have  thought,  in  considering  what  afterwards 
happened  that  there  was  a  common  mistake  on  the  part  of  Mr. 
Morgan  and  those  with  whom  he  was  dealing,  in  supposing  that 
under  the  powers  of  the  deed  what  took  place  would  exonerate  him. 
He  did  not  sell  to  a  stranger  with  the  concurrence  of  the  directors, 
that  was  not  the  transaction,  nor  did  he  deal  with  the  directors 
under  the  only  power  they  had  of  dealing,  namely,  that  which 
was  conferred  by  the  28rd  section,  but  a  meeting  is  called  for  the 
purpose  of  raising  a  fund.  It  was  argued  (it  was  the  only  way 
in  which  it  could  be  argued)  that,  the  Company  being  in  want  of 
funds,  this  was  the  mode  adopted  for  the  purpose  of  raising  funds. 
To  be  sure»  under  a  general  notice  that  the  directors  of  a  Com- 
pany want  to  raise  a  fund,  you  might  suppose  the  most  extra- 
ordinary resolutions  to  be  passed,  which  might  be  about  as  equally 
♦valid  as  if  they  were  to  vote  that  it  should  be  taken  out  of  the  first  [  •239  ] 
gentleman's  pocket  they  might  meet  in  the  street.  The  directors 
do  not  specify  what  they  propose  to  do  to  raise  funds,  they  merely 
state  that  they  propose  to  ce^U  a  meeting  to  say  that  they  are  in 
want  of  funds.  The  question  is,  how  the  funds  are  to  be  provided ; 
that  is  what  the  meeting  has  to  consider.  The  parties  are  merely 
told  in  the  notice,  that  they  are  to  meet  to  consider  the  propriety 
of  raising  funds ;  and  the  only  way  in  which  they  can  raise  a  fund, 
is  by  some  legitimate  means  within  the  power  of  the  parties  calling 
the  meeting.  There  was  no  notice  whatever  that  such  a  thing 
would  be  done,  as  was  ultimately  done  at  this  meeting. 

I  am  of  opinion  that  the  meeting  had  no  power  to  do  what  they 
did.  If  the  deed  was  binding,  it  is  admitted  on  all  hands  that 
they  had  no  power ;  and  being  of  opinion  that  the  deed  was  bind- 
ing, it  is  clear  that  they  could  not  go  out  of  the  powers  of  the 
deed.  The  directors,  and  those  who  met  together,  bound  them- 
selves not  to  dispute  what  they  then  agreed  upon;  that  may  or 
may  not  be  binding  on  individuals.    I  am   not  looking  at  what 
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MoROi^K*s  individuals  are  bound  by,  but  the  question  is,  is  the  partnership 
altogether  bound,  each  and  every  of  its  members,  by  what  took 
place  at  a  meeting  which  was  called  ostensibly  for  a  purpose 
different  from  that  which  was  the  conclusion  to  which  they 
came.  The  object,  no  doubt,  was  to  raise  money,  but  there  is  ao 
specification  in  the  notice  as  to  the  mode  in  which  it  is  to 
be  raised. 

With  respect  then  to  acquiescence.  The  transaction  not  being 
binding  on  the  Company  as  such,  and,  therefore,  not  operating  as 
any  release  to  Mr.  Morgan,  what  is  there  to  bind  each  and  ever^^ 
[  240  ]  member  of  the  *Company  ?  Partners  may  no  doubt,  however 
numerous,  as  other  people  may,  depart  from  the  general  contract 
between  them,  but  they  cannot  depart  from  it  without  the  consent 
of  every  individual  member  composing  the  partnership.  If  what 
they  do  is  not  done  within  the  limits  of  the  contract  which 
they  had  originally  entered  into,  it  is  not  binding  on  their  copart- 
ners. Undoubtedly  they  may  form  a  new  partnership.  Having 
entered  into  a  partnership  for  certain  purposes,  and  under  certain 
conditions,  they  may  if  they  please  among  themselves  alter  the 
contract  and  agree  to  enter  into  a  new  contract;  but  then  they 
cannot  bind  any  one  individual,  not  so  agreeing,  and  it  cannot  be 
said  that  the  partnership  as  such  is  bound,  unless  individuals  are 
bound.  They  may  change  the  constitution  of  the  Company,  but 
that  is  not  what  was  done  in  this  case.  As  a  partnership,  con- 
sisting of  each  and  every  member  who  constituted  the  partnership, 
they  are  not  bound  by  any  resolution  of  a  majority,  or  of  those  who 
may  think  proper  to  attend  a  particular  meeting — least  of  all  can 
they  be  bound  when  they  are  not  invited  to  attend  the  meeting 
with  a  view  of  doing  that  which  was  ultimately  done.  It  appears 
to  me,  therefore,  unfortunately  for  Mr.  Morgan,  that  what  was 
done  was  no  release  to  him  under  the  deed,  and  that  the  directors 
had  no  power  to  depart  from  the  deed,  and  as  to  the  Company 
being  bound  to  that  by  acquiescence,  I  cannot  enter  into  that, 
unless  I  have  it  proved,  that  each  individual  constituting  the 
Company  was  present,  and  I  do  not  understand  that  to  have  been 
the  case. 

This  is  a  hard  case  no  doubt,  indeed  I  cannot  conceive  one 
more  distressing.  If  any  such  caution  were  wanting,  I  think 
this  might  be  quoted  as  an  instance  showing  how  hazardous  it  is 
to  have  any  thing  to  do  with  establishments  of  this  sort,  unless 

r  *24i  ]      the  parties  ^choose  to  look  after,  and  to  make  themselves  masters 
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of,  all  the  transactions  which  may  be  entered  into.  No  doubt 
Mr.  Morgan  considered  that  no  responsibility  attached  to  him  after 
he  had  assigned  his  shares,  but  in  my  opinion,  he  nevertheless 
continued  liable. 

Such  is  the  law  for  the  present  purpose ;  and  in  saying  that, 
of  course  I  do  not  mean  to  say  that,  as  between  himself  and  indi- 
vidual members,  Mr.  Morgan  may  not  have  a  good  defence ;  but 
as  between  himself  and  the  Company  as  such,  I  am  of  opinion 
there  was  nothing  in  the  transaction  which  operated  to  relieve  him 
from  the  situation  of  a  shareholder,  and,  therefore,  in  the  present 
position  of  the  question,  namely,  whether  he  is  a  contributory  or 
not,  I  am  of  opinion  that  the  Master  was  right  in  thinking  he 
was  not  released  from  all  the  liabilities  of  the  Company  by  the 
transaction  which  took  place. 

The  Yice-Chancellob's  order  therefore  must  be  discharged,  and 
the  motion  made  to  discharge  the  finding  of  the  Master  refused  (i). 


M0BGAK*8 

Case. 


SALKELD   V.  JOHNSTON   and   Others. 

(1  Mac.  &  G.  242—275 ;  S.  C.  1  H.  &  Tw.  329 ;  18  L.  J.  Ch.  493 ;  revsg.  1  Hare, 
196;  11  L.  J.  Ch.  201;  6  Jur.  210.) 

[See  the  report  of  this  case,  post,  p.  255,  taken  from  1  H. 
Tw.  p.  329,  where  the  case  is  more  concisely  reported  than  in 
1  Mac.  &  G.] 


1848. 
Aoo,  18,  20. 

1849. 
AugvM  2. 

[  242  ] 


SAINTER  V.  FERGUSON  (2). 

(1  Mac.  &  G.  286—291 ;  S.  0.  1  H.  &  Tw.  383 ;  19  L.  J.  Ch.  170;  14  Jur.  255  ; 
and  (at  law)  18  L.  J.  C.  P.  217.) 

Upon  an  application  for  an  injunction  to  restrain  the  breach  of  an 
agreement,  the  Coubt  ordered  the  motion  to  stand  over,  with  liberty  for 
the  plaintiff  to  take  proceedings  at  law.  The  plaintiff  thereupon  brought 
his  action,  and  recovered  a  sum  of  500/.  by  way  of  liquidated  damages,  and 
then  renewed  his  application  for  an  injunction.  The  Court,  under  these 
circumstances,  refused  to  interfei*e. 

This  was  an  application  to  discharge  an  order  made  by  the  Vice- 

Chancellor  Kkight  Bruce  on  the  13th  June,  1849,  restraining  the 

defendant  from  "practising  in  his  own  name,  or  in  the  name  or 

names  of  any  other  person  or  persons,  as  a  surgeon  or  apothecary, 

at  Macclesfield,  in  the  county  of  Chester,  or  within  seven  miles 

(]]  This    case   was    heard    by  the  for  making  the  foregoing  report. 

Lord    Chancellor    at    his    private  (2)  Oeneral  Accident  Association  Cor- 

bouse;  but  the  reporters  have  been  poration  v.  Noel  [1902]  1  K.  B.  377, 

kindly  furoiBhed  with  the  materials  71  L.  J.  K.  B.  236,  86  L.  T.  505. 


1849. 
June  13. 

Knight 
Bruce,  V.-C. 

On  Appeal. 
Nov,  5. 

Lord 

COTTENHAM, 

L.C. 

[28«  ] 
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sainteb  thereof."  The  following  are  the  circumstances  under  which  this 
Febquson.     injunction  was  granted. 

On  the  12th  April,  1848,  the  plaintiff,  who  was  a  surgeon  and 
apothecary  at  Macclesfield,  entered  into  an  agreement  in  writing 
with  the  defendant  as  follows :  "  in  consideration  that  Joseph 
.  Denby  Sainter,  of  Macclesfield,  surgeon  and  apothecary,  will 
engage  me,  the  undersigned  William  Edward  Ferguson,  as  assis- 
tant to  him  as  a  surgeon  and  apothecary,  I,  the  said  William 
Edward  Ferguson,  promise  the  said  Joseph  Denby  Sainter  that  I 
will  not,  at  any  time,  practise  in  my  own  name,  or  in  the  name  or 
names  of  any  other  person  or  persons  as  surgeon  or  apothecary  at 
Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty  of  500/. 
And  I,  the  said  Joseph  Denby  Sainter,  do  hereby  agree  with  the 
said  William  Edward  Ferguson  to  engage  the  said  William  Edward 
•  Ferguson  as  an  assistant  to  me  as  a  surgeon  and  apothecary  on 
the  terms  aforesaid." 

The  plaintiff  continued  to  employ  the  defendant  as  his  assistant, 
in  conformity  with  the  terms  of  this  agreement,  until  the  month 
of  August,  1848,  when,  for  reasons,  the  propriety  of  which  was  not 
questioned,  he  discharged  him  from  his  service.  The  defendant 
[  *-287  ]  thereupon  commenced  *practising  as  a  surgeon  and  apothecary  at 
Macclesfield,  and  the  plaintiff  filed  his  bill,  praying  an  injunction, 
in  the  terms  above  stated  as  granted  by  the  Vice- Chancellor. 

An  application  for  an  injunction  was  made  to  the  Vice-Chancellor 
in  the  Long  Vacation  of  1848,  immediately  upon  the  filing  of  the 
bill ;  but  his  Honour  refused  to  interfere,  on  the  ground  that  the 
plaintiff's  equity  depended  on  the  legal  effect  to  be  given  to  the 
agreement  entered  into  between  the  parties,  but  ordered  the  motion 
to  stand  over,  with  liberty  for  the  plaintiff  to  bring  such  action  as 
he  might  be  advised.  The  plaintiff  brought  the  matter,  by  waj- 
of  appeal,  before  the  Lord  Chancellor  on  the  16th  November,  1848, 
when  his  Lordship,  coinciding  in  opinion  with  the  Vicb-Chancbllor, 
dismissed  the  application  with  costs. 

The  plaintiff  accordingly  brought  an  action  against  the  defendant 
in  assumpsit  on  the  agreement,  which  action  was  tried  at  the 
Chester  Spring  Assizes,  1849,  and  the  plaintiff  obtained  a  verdict 
with  5001.  damages.  On  the  18th  April,  1849,  a  motion  was  made 
before  the  Court  of  Common  Pleas  for  a  new  trial,  or  that  the 
verdict  might  be  entered  for  the  defendant ;  but  this  motion  was 
refused,  the  Judges  being  all  of  opinion  that  the  agreement  was 
good  at  law,  and  also  that  the  500Z.  was  not  to  be  taken  as  a  penalty 
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entitling  the  plaintiff  to  recover  only  the  actual  damage  sustained      sainteb 
by  him,  bat  as  a  fixed  sum  in  the  nature  of  liquidated  damages    ferqtjbo^, 
which  the  defendant  was  to  pay  for  the  non-performance  of  his 
part  of  the   contract.     Judgment  was  accordingly  signed   in  the 
action  for  500L  damages  and  1S5Z.  Gs,  costs. 

The  defendant  having  become  bankrupt,  the  plaintiff  proved 
under  the  fiat  for  the  amount  of  the  costs  *only,  and,  in  June,  1849,  [  *288  ] 
applied  to  the  Vice-Chancellor  for  an  injunction,  which  his  Honour 
granted  as  above  stated,  on  condition,  however,  that  the  plaintiff 
should  not  prove  for  the  500Z.  The  defendant  now  moved  to 
discharge  the  order. 

Mr.  Bacon  and  Mr.  Lewin,  for  the  defendant,  contended  that, 
after  what  had  taken  place  at  law,  the  plaintiff  was  not  entitled  to 
an  injunction.     ♦     *     * 

Mr.  Russell  and  Mr.  Glasse,  contra,  insisted  that  the  plaintiff's 
title  to  the  injunction  and  to  the  damages  rested  on  the  same  ground, 
and  that  the  Court  would  not  overlook  the  agreement  in  consequence 
of  damages  having  been  recovered  at  law ;  that  the  action  had  been 
brought  for  the  information  of  the  Court  as  to  the  legal  rights  of 
the  parties,  and  that,  though  it  might  not  be  *equitable  to  enforce  [  '^ss  ] 
the  claim  for  damages,  and  to  ask  also  for  the  injunction,  yet  that 
the  recovery  of  damages  at  law  could  not,  of  itself,  be  held  to  pre- 
clude the  plaintiff  from  the  right  which  he  had  in  equity  to  compel 
the  defendant  to  obsei-ve  his  agreement. 

(In  the  course  of  Mr.  RusseWs  argument,  the  Lord  Chancellor 
observed:  The  court  of  law  has  determined  that  the  word  "penalty*' 
in  the  agreement  means  liquidated  damages,  and,  therefore,  there 
is  no  right  of  action  now  remaining.  Have  you  any  authority  to 
show  that  this  Court  will  interfere  under  such  circumstances,  the 
agreement  being  a  legal  one,  and  the  contract  no  longer  continuing? 
It  comes,  in  fact,  to  this, — that,  after  the  defendant  has  paid  the  price 
of  doing  the  act,  the  Court  is  asked  to  restrain  him  from  doing  that 
act  for  which  he  has  paid.) 

Without  calling  for  a  reply, 

The  Lord  Chancellor: 

I  have  asked  Mr.  Rvssell  whether  there  is  any  authority  for  this 
application,  and,  as  I  expected,  none  has  been  cited.  Am  I,  then, 
now  to  lay  down  a  rule  which  would  be  contrary  to  the  principle 
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SAnrrEB      on  which  this  Court  proceeds  in  cases  similar  to  the  present  9 
Fbbouson.     When  a  party  comes  here  for  an  injunction  against  the  breach  of 
an  agreement,  the  Court  assumes  jurisdiction,  because  the  remedy 
at  law  is  not  efficient,  and  the  interest  of  the  party  requires  that 
the  act  should  be  prevented,  instead  of  his  merely  receiving  com- 
pensation in  the  shape  of  damages;  but  this  jurisdiction  is  exercised 
in  reference  to  the  right  established  by  the  legal  contract.     In  the 
present  case,  a  party  having  bound  himself  by  contract  not  to 
[♦290  ]      practise  as  a  surgeon  and  apothecary  ♦under  a  penalty  of  500/., 
violates  his  agreement,  this  agreement,  according  to  the  construction 
put  on  it  by  a  court  of  law,  being  held  to  mean,  you  shall  not  prac- 
tise, or  if  you  do,  you  must  pay  5001.     The  plaintiff,  with  whom 
the  contract  was  entered  into,  came  to  this  Court  and  asked  for  an 
•     injunction,  not  having  then  brought  any  action,  and,  as  in  other 
cases  where  there  is  a  legal  right  in  question,  the  Court  ordered  the 
matter  to  stand  over  until  the  legal  right  should  be  established. 
It  is  true  that,  if  the  plaintiff  had  seen  the  difficulty  which  has 
since  arisen,  he  might  have  put  the  matter  so  as  to  have  had  the 
option  left  to  him  either  of  exercising  his  legal  right  or  his  equitable 
remedy,  and  not  to  have  been  precluded  from  the  alternative  which, 
before  the  action,  he  had,  either  to  ask  for  an  injunction,  or  to 
obtain  compensation  at  law.     The  order,  however,  does  not  provide 
for  this  ;  it  places  the  plaintiff  under  no  restriction  ;  it  only  refuses 
to  interfere  until  the  legal  right  has  been  tried.    It  was  then  the 
plaintiff's  own  choice  to  go  on ;  and  the  matter  now  stands  just  as 
if  the  plaintiff  had  brought  the  action  first,  and  then  come  to  this 
Court  for  an  injunction.     Now  it  could  not  be  contended  that,  after 
obtaining  damages  at  law,  the  plaintiff  could  have  come  here  for  an 
injunction ;  but  what  has  taken  place  is  just  the  same  in  effect. 
The  Court  refused  the  injunction  at  the  time  when  no  action  had 
been  brought ;  the  damages  have  since  been  obtained,  and  the 
Court  has  now  to  consider  whether  it  will  interfere  to  aid  a  contract 
which,  in  fact,  no  longer  exists.     The  party  now  applying  cannot 
show  that  he  has  any  legal  right  remaining,  and  the  Court  cannot, 
therefore,  interfere.     If  the  Court  did  interfere,  it  would  be  telling 
a  party  that,  though  he  had  purchased  the  right  to  do  the  act,  he 
should  not  have  the  benefit  of  his  purchase.     Mr.  Russell  has  not 
produced  any  authority  in  support  of  such  a  proposition ;  and  the 
[  ♦291  ]      order,  therefore,  of  the  *Vice-Chancbllor  must  be  discharged  with 
costs  incurred  by  renewing  the  application  for  the  injunction  after 
the  action. 


VOL.  Lxxxiv.]    1849.     CH.     1  MAC.  &  G.  294—295. 


61 


184tf. 
Aug,'S. 

WlGBAM, 

v.-c. 

On  Appeal. 
Nov.  6,  7. 

Lord 

COTTENHAM, 
L.O. 


CLEGG  V.  FISHWICK 

(1  Mac.  &  G.  294—301 ;  S.  C.  1  H.  &  Tw.  396 ;  19  L.  J.  Oh.  49 ;   13  Jur.  993.) 

The  administratrix  of  a  deceased  partner  assigned  all  the  interest  of  that 
partner  in  the  partnership  premises  unto  or  in  trust  for  the  parties  entitled 
to  his  estate :  Held,  that  this  assignment  did  not  deprive  the  administratrix 
of  her  right  to  claim,  as  part  of  the  deceased  partner's  estate,  an  interest  in 
a  renewed  lease  which  the  intestate's  co-partners  had  taken  after  his 
decease: 

Held,  also,  in  this  case  on  motion,  that  the  administratrix  was  entitled 
to  a  receiver  in  respect  of  the  intestate's  share  of  the  partnership,  including  294  ] 

the  renewed  lease : 

Held,  also,  that  the  parties  to  or  in  trust  for  whom  the  assignment  had 
been  made  were  not  necessary  parties  to  the  suit. 

Parties  interested  jointly  with  others  in  a  lease  cannot  take  to  themselves 
the  benefit  of  a  renewal  to  the  exclusion  of  the  others  so  jointly  interested 
with  them. 

This  was  a  motion  on  behalf  of  the  defendants,  to  discharge  or 
vary  an  order  made  in  this  cause,  by  the  Vice-Chancellor  Wigram 
on  the  3rd  August,  1849,  on  the  plain tiflf's  application  for  a  receiver 
and  injunction. 

The  bill,  in  substance,  stated,  that  since  1807  there  had  existed  a 
partnership  for  the  working  of  certain  coal  mines  at;  Altham,  such 
partnership  being  carried  on  under  the  style  of  the  Altham  Coal  Com- 
pany, and  that  the  firm,  as  originally  constituted,  consisted  of  Henry 
Cl^g  and  nine  other  parties,  all  since  deceased ;  that  there  were  no 
articles  of  partnership,  but  the  parties  were  entitled  in  equal  shares ; 
that,  on  the  1st  June,  1807,  a  lease  was  granted  to  the  partnership 
for  twenty-one  years  from  the  15th  January,  1807 ;  that  during 
the  currency  of  this  lease  various  changes  took  place  in  the  partner- 
ship, and  that,  on  the  14th  January,  1828,  when  the  lease  expired, 
all  the  estate  and  interest  in  the  Company  was  vested  in  Henry 
Clegg  and  five  other  parties  in  equal  shares ;  that  these  six  con- 
tinued the  partnership  until  the  4th  June,  1828,  when  a  new  lease 
was  granted  to  them,  their  executors,  administrators,  and  assigns 
for  twenty-one  years  from  the  15th  January,  1828,  and  that  in 
this  lease  was  contained  a  covenant  by  the  lessees  not  to  assign, 
without  consent,  except  to  *the  executors  or  administrators,   or      [  *295  j 
widows  or  children  of  the  lessees ;  that  Henry  Clegg  died  in  Novem- 
ber, 1836,  intestate,  leaving  the  plaintiff,  his  widow,  who  became  his 
administratrix;  that,  after  the  death  of  H.  Clegg,  the  defendants  (who 
were  the  representatives  of  two  of  the  partners,  who  died  subsequently 
to  H.  Clegg,)  principally  managed  the  affairs  of  the  Company,  and, 
in  December,  1846,  obtained  a  renewal  of  the  lease  of  the  4th  June, 

18*28,  to  take  effect  on  the  determination  of  that  lease  on  the  15th 
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Clkoo  January,  1849 ;  that  this  fact  came  to  the  knowledge  of  theplaintifl 
FiBHwicK.  a*  *'b®  ^^^  of  1846 ;  that  by  a  letter  from  the  solicitors  of  the 
defendants  on  the  6th  December,  1848,  the  plaintiff  was  further 
informed  that  the  Company  would  be  dissolved  at  the  expiration  of 
the  lease  of  the  4th  June,  1828,  and  it  was  suggested  that  an  agree- 
ment might  be  entered  into  between  her,  as  the  representative  of 
her  husband,  and  the  then  lessees,  for  the  appointment  of  valuers,  &c. 
of  the  stock  to  be  taken  by  the  new  lessees;  that  in  answer  to  this 
communication,  the  solicitors  of  the  plaintiff  gave  the  solicitors  of 
the  defendants  notice  that  the  plaintiff  would  insist  on  her  right  to 
participate  in  the  benefit  of  any  renewal  which  had  been  granted  ; 
that,  on  the  9th  January,  1849,  the  plaintiff  was  informed  by  letter 
from  the  solicitors,  that  the  legal  representatives  of  the  deceased 
partners  had  agreed  to  sell  to  the  defendants,  by  valuation,  their 
proportion  of  the  moveable  and  immoveable  stock  and  property  of 
the  Altham  Coal  Company,  and  that,  in  answer  to  this  letter,  the 
plaintiff's  solicitors  again  insisted  on  the  enforcement  of  the 
plaintiff's  rights.  The  bill  then  charged  that  the  renewal  of  the 
lease  of  1828  was  contemplated  by  all  the  parties,  and  that  a  large 
expenditure  had  been  incurred,  the  benefit  of  which  could  only  be 
obtained  by  an  enjoyment  of  the  coal  mines  under  the  renewed 
lease  ;  that  the  present  working  was  with  the  Company's  capital, 
[  ♦296  ]  *and  that  for  some  time  previously  to  the  expiration  of  the  lease, 
the  defendants  had  abstained  from  working  the  mines  as  properly 
and  fully  as  they  might  have  done.  The  bill  prayed  the  dissolution 
of  the  partnership,  and  an  account  of  the  copartnership  dealings, 
and  that  the  renewed  lease  might  be  declared  subject  in  equity  to  a 
trust  for  the  benefit  of  the  copartnership  ;  and  for  an  injunction  and 
receiver. 

It  appeared  from  the  affidavits  of  the  defendants,  and  was 
admitted  by  the  plaintiff,  that,  on  the  division  of  the  assets  of 
Henry  Clegg,  after  his  decease  in  1886,  the  entire  estate  and  interest 
of  Henry  Clegg  in  the  said  lease,  mines,  and  premises  were  assigned 
and  transferred  by  the  plaintiff,  as  administratrix,  unto  or  in  trust  for 
five  of  his  daughters  (who  were  not  parties  to  the  suit),  as  and  in 
part  of  their  shares  in  the  deceased's  estate.  The  plaintiff,  however, 
submitted,  that  whatever  effect  this  assignment  might  have  had  in 
equity  upon  the  share  of  Henry  Clegg  as  between  the  plaintiff  and 
the  members  of  his  family,  the  share  of  Henry  Clegg,  as  between 
the  parties  interested  under  him  and  the  Company,  had  always 
been  treated  as  remaining  vested  in  the  plaintiff,  as  administratrix. 
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On  the  3rd  August,  1849,  on  the  hearing  of  the  motion,  the  Vice-       Clegg 
Chancellor  made  an  order  for  a  receiver  as  to  one  sixth  part  of    fishwick. 
the  profits  of  the  partnership,  including  therein  the  renewed  lease, 
with  liberty  for  the  defendants  to  propose  themselves  as  receivers. 
From  this  order  the  defendant  now  appealed. 

Mr,  Wood  and  Mr.  Elmslej/y  in  support  of  the  motion : 

There  is  a  total  want  of  interest  in  the  plaintiff  to  maintain  this  suit. 
She  entirely  denuded  herself  of  all  right  to  interfere  in  the  partner- 
ship ten  years  ago ;  she  *admits  that  she  had  knowledge  of  the  ^  *^^^  ] 
renewed  lease  three  years  before  the  old  one  expired,  and  she  does 
not  file  her  bill  till  June,  1849.  At  all  events,  if  she  has  an  interest, 
she  is  not  entitled  to  move  for  a  receiver  in  the  absence  of  the 
parties  beneficially  interested.  The  Yige-Ghancellob's  decision 
was  based  on  the  authority  of  Broivn  v.  De  Tastet  (i) ;  but  in  that 
ease  there  was  an  actual  existing  interest,  which  distinguishes  it 
from  the  present. 

The  Solicitor-General  and  Mr.  Little,  contra  : 

Although  the  plaintiff  has  assigned  all  her  husband's  interest  to 
her  children,  still  that  assignment  was  subject  to  the  duties  of 
administration.  The  plaintiff,  by  virtue  of  that  assignment,  is 
clearly  a  trustee  for  her  children,  not  only  in  respect  of  the  original 
lease,  but  also  in  respect  of  all  derivative  leases.  The  cestui  que 
trustent  have  no  right  to  interfere,  and  the  plaintiff  is  the  only 
person  so  authorized,  subject  as  between  her  and  them  to  being 
accountable :  Brown  v.  De  Tastet  (i).  The  plaintiff  is  solely 
responsible,  and  is  alone  entitled  to  file  the  bill,  and  she  is  per- 
sonally liable  qua  partner  for  all  partnership  debts :  Featherston- 
liaugh  V.  Fenwick{2),  Cook  v.  Collin^i-idge  {2)  ;  and  no  agreement 
between  her  and  her  cestui  que  trustent  can  affect  this  liability : 
Wau^h  V.  Carver  (4). 

Mr.  Elmsley,  in  reply  : 
The  old  partnership  being  dissolved  in  1849,  the  order  appointing 
a  receiver  on  the  premises  contained  in  the  new  lease  cannot  be 
Bastained.  The  plaintiff's  right  is  only  for  an  account  of  the 
partnership  property ;  and  the  question  to  be  decided  at  the  hearing 
ifl,  whether  she  is  to  be  entitled  to  the  *benefit  of  the  new  lease ;  but  t  *^^®  ^ 
granting  a  receiver  in  this  interlocutory  proceeding  prejudges  the 

(1)  23  R.  E.  59  (Jac.  284).  (3)  23  E.  E.  155  (Jac.  607). 

(2)  11  R  B.  77  (17  Ves.  298).  (4)  14  E.  E.  845  (2  H.  Bl.  235). 
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Clbgo        question.     The  plaintiff's  right  to  an  account  being  incident  to  ln. 
FiBHwioK.     representative  character,  it  was  her  folly  to  have  parted  with  sue 
right.     The  bill  is  clearly  not  maintainable  in  the  absence  of  f^I 
children  to  whom  she  has  assigned  her  whole  interest. 

The  Lord  Chancellor: 

The  only  difficulty  in  this  case  is,  with  regard  to  the  position  i 
which  the  plaintiff    stands    as    representing    the    property.        U 
appears  that  the  plaintiff's  husband,  being  engaged  in  a  partnersh  £ 
with  other  persons,  they  took  a  lease  in  1828  of  certain  coal-mine  c 
for  the  purposes  of  the  partnership.     He  died  in  1836.     There  we^ 
no  provision  made  for  the  continuance  of  the  partnership  with  hi 
representatives;  but  it  was,  in  fact,  carried  on  between  the  othe: 
partners  and  the  plaintiff  up  to  the  year  1849,  the  same  partnershi  j 
property  being  used  for  the  purposes  of  the  partnership.    In  thci,i 
year,  1849,  the  old  lease  having  expired,  and  a  new  lease  having 
been  taken  by  some  of  the  other  partners,  without  the  privity  o  i 
the  plaintiff,  they  assumed  to  themselves  the  right  of  taking  the 
exclusive  benefit  of  that  new  lease.     Now,  when  the  contract  for  it 
was  made,  and  the  new  lease  was  taken,  the  plaintiff  had  an  equal 
interest  with  them,  according  to  the  share  her  husband  was  entitled, 
to  in  the  firm.     The  old  lease  was  the  foundation  of  the  new  lease, 
the  tenant-right  of  renewal  arising  out  of  the  old  lease  giving  the 
partners  the  benefit  of  this  new  lease ;  at  least  the  law  assumes  it^ 
to  be  so.    Without  saying  at  all  what  circumstances  there  may  be 
to  interfere  with  that  ordinary  right,  we  know  that  the  rule  of  equity 
is,  that  parties  interested  jointly  with  others  in  a  lease  cannot  take 
[  *299  ]      to  themselves  the  benefit  *of  a  renewal,  to  the  exclusion  of  the  other 
parties  interested  with  them.     At  all  events,  for  the  present  purpose, 
there  is  enough  in  that  prima  facie  case,  to  give  the  plaintiff*  a 
right  to  assert  such  a  title,  and  to  prove  and  establish  it  at  the 
hearing,  and  to  ask  the  Court  to  protect  the  property  for  her  benefit, 
if,  at  the  hearing,  she  is  able  to  establish  her  right.     If  the  right 
be  clearly  one  that  can  never  be  enforced,  of  course  the  Court  will 
not  interfere ;  but  if  it  appears  to  be   a  right  which   is,   at  all 
events,  as  plausible  as  is  here  represented,  in  that  state  of  circum- 
stances the  Court  does  interfere,  and  protects  the  property  in  the 
meantime. 

This,  however,  is  met  by  saying  that  the  plaintiff  has  no  right  to 
interfere  at  all ;  because,  although  she  was  the  representative  of 
one  of  the  lessees,  one  of  the  partners,  and  although  she  carried  on 
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the  basiness  from  1886  to  1849  as  a  partner,  and  therefore  must  Clkoo 
be  reoognised  with  the  other  partners  as  having  a  similar  interest  fishwiok. 
in  the  lease  to  that  which  her  hasband  had  before,  yet,  in  the  year 
1839,  she  assigned  all  her  husband's  interest  in  the  lease.  She  did 
in  fact  execute  an  assignment,  by  way  of  division  of  his  property, 
amongst  those  entitled  under  the  Statute  of  Distributions,  by  which 
she  gave  to  the  children  who  were  entitled  to  two-thirds  as  against 
her  one-third,  the  entire  interest  in  the  intestate's  share  in  the 
mines  (which,  no  doubt,  in  one  sense,  would  comprehend  the 
property  in  question),  taking  to  herself  an  equivalent  for  her  one- 
third,  but  not  connected  with  that  property).  Having  so  parted 
with  her  interest,  it  is  said  she  has  no  right  whatever  to  come  here 
as  against  the  partners,  to  claim  the  lease  in  question,  as  part  of 
the  partnership  property.  Now  this,  at  first,  raised  a  difficulty  in 
my  mind,  which  I  was  anxious  to  have  removed,  before  I  disposed 
of  the  *case  upon  that  point ;  but,  upon  consideration,  and,  after  [  ♦300  ] 
hearing  what  has  been  argued  on  the  other  side,  I  am  very  clearly 
of  opinion  that  the  plaintiff  has  not  lost  her  right,  nor  can  she 
denude  herself  of  the  duty  of  realising  the  partnership  property, 
she  being  the  only  person  who  can  do  it.  Those  to  whom  she 
assigned  cannot  do  it ;  they  are  under  no  obligation ;  they  have  no 
privity  whatever  with  the  defendants. 

If,  indeed,  it  had  been  a  simple  case  of  a  part  owner  of  a  property, 
not  the  subject  of  partnership,  there  being  no  intervening  duty  to 
be  performed,  and  the  share  of  the  deceased  part  owner  had  been 
assigned,  it  might  have  been  said  that  the  right  to  the  benefit  of 
the  new  lease  would  accrue  to  those  who  could  show  title  to  the 
assigned  share ;  but,  in  that  case,  there  would  be  no  intervening 
interest  to  be  provided  for,  no  duty  to  be  performed.  The  assign* 
ment,  however,  of  1839  cannot  take  effect  in  this  way.  There  was 
no  interest  to  deal  with,  except  what  arose  upon  winding  up  the 
partnership  estate  ;  it  was  property  which  was  part  of  the  partner- 
ship interest ;  part,  therefore,  of  the  property  to  be  realised,  and 
made  applicable  to  the  settlement  of  the  partnership  affairs,  before 
any  matter  could  arise  which  could  be  the  subject  of  assignment. 
The  plaintiff  could  not  part  with  this ;  it  was  a  duty  which  she 
owed,  a  liability  to  which  she  was  subject,  as  between  herself  and 
the  other  partners.  The  beneficial  interest  arising  from  it  might 
l^wome  part  of  the  husband's  undisposed-of  estate ;  but  it  would  be 
only  that  which  remained  after  the  prior  application  of  it,  according 
to  the  roles  of  partnership.     Now  that  has  not  been  done  ;  and  the 
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plaintiff,  therefore,  as  between  lierself  and  the  defendants,  is  now 
seeking  to  have  the  partnership  transactions  settled,  the  partner- 
ship debts  paid,  and  the  partnership  property  realised,  for  the 
purpose  of  meeting  ^obligations.  She  has  not  parted  with  that 
interest,  and  has  it  not  in  her  power  to  part  with  it  To  say  that 
she  assigned  it  to  her  children,  is  to  say  she  did  more  than  the  law 
permitted  her  to  do.  She  could  only  assign  to  her  children  that 
which  belonged  to  her  husband,  as  his  property ;  and  nothing  so 
belonged  to  him,  except  subject  to  the  prior  obligations  of  the 
partnership,  which  obligations  are  to  be  performed  by  her;  and 
which  interests,  so  far  as  they  are  connected  with  the  partnership, 
are  to  be  represented  by  her. 

I  am,  therefore,  of  opinion  that  the  plaintiff  has  still  left  in  her 
such  an  interest  growing  out  of  her  duty  of  personal  representative, 
as  gives  her  a  right  to  realise  the  partnership  property.  The 
property  in  question  is  part  of  the  partnership  estate  ;  that  there- 
fore gives  her  a  right  to  assert  a  title  to  the  new  lease  as  part  of  the 
partnership  property.  This  is  the  view  of  the  Vice-Chancbllor  ; 
and  it  is  the  correct  view,  though  at  first  sight  it  struck  me  that  the 
rule  might  be  otherwise,  and  that  there  might  be  a  difficulty  from 
want  of  interest.  Considering,  however,  the  nature  of  the  interest 
which  the  plaintiff  has,  and  the  duties  she  has  to  perform,  I 
am  satisfied  that  she  had  an  interest,  which  she  has  not,  and 
could  not  have  parted  with.  I  think,  therefore,  that  the  Yicb- 
Chancellor's  order  is  right,  and  that  this  motion  must  be  refused 
with  costs. 


184D. 
July  18. 

Kniqht 
Bruce,  V.-C. 

On  Appeal. 
Nov,  7,  8, 10. 

Lord 
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HALL'S  CASE(l). 
(In  re  The  North  of  England  Banking  Company,  &c.) 

(I  Mac.  &  G.  307—319  ;  S.  C.  1  n.  &  Tw.  580 ;  6  Bail.  Cas.  624 ;   19  L.  J.  Ch.  69 ; 
13  Jm-.  951 ;  revsg.  3  De  G.  &  Sm.  80.) 

A  widow  possessing  shares  in  a  joint  stock  Company  as  representing  her 
deceased  husband,  in  whose  name  the  shares  stood,  on  the  occasion  of  her 
second  marriage,  assigned  the  shares  by  deed  to  a  trustee  for  herself,  but 
no  transfer  of  the  shares  according  to  the  provisions  of  the  deed  of  settle- 
ment of  the  Company  was  actually  made.  The  Lord  Chanoellob, 
reversing  the  decision  of  the  Master  and  of  the  Vice-Chancellor  Knight 
Bruce,  I'ef used  to  hold  the  trustee  liable  as  a  contributory,  there  being  no 
other  evidence  to  show  that  he  had  in  any  way  connected  himself  with  the 
Company,   except  the  circumstance  that  he  had   communicated  to  the 


(1)  Buchan'a  case  (City  of  Glasgow  Bank)  (1879)  4  App.  Ca.  517,  581. 
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Company  tlie  fact  of  the  deed  of  assignment,  and  had  received  dividends        Hall's 
and  signed,  receipts  for  the  same  on  behalf  of  the  widow.  Cask. 

His  Xiordship,  however,  ordered  a  motion  for  striking  the  trustee's  name 
out  oi  tke  list  of  contributories  to  stand  over,  giving  liberty  to  the  official 

manager  to  take  such  proceedings  at  law  to  establish  the  liability  of  the 

trustee  as  he  might  be  advised. 

This  was  an  appeal  motion,  to  discharge  so  much  of  an  order 
made  by  theVice-Chancellor  Knight  Bruce,  on  the  18th  July,  1849, 
as  ordered,  that  John  Hall  should  be  deemed  liable  as  a  contribu- 
tory of  the  *North  of  England  Joint  Stock  Banking  Company  from       [  •308  ] 
the  28rd  March,  1842;  and   also   to  reverse  a   decision   of  the 
Master,  whereby  the  name  of  the  said  John  Hall  was  included  in 
the  list  of  contributories  as  a  contributory  without  qualification, 
in  respect  of  six  shares,  as  trustee  for  Elizabeth  Outerston,  other- 
wise  Taylor.      The  motion  proceeded  to  ask  that  the  name  of 
J.  Hall  might  be  struck  out  of  the  list  of  contributories,  and  that 
the  official  manager  might  be  ordered  to  pay  to  J.  Hall  the  costs 
incurred   by  him  in  defending    the  proceedings  of    the  official 
manager  against  him  in  this  matter,  and  of  his  motion,  and  also 
of  the  present  appUcation.      The  circumstances  out  of  which  the 
question  in  this  case  arose  were  the  following. 

Andrew  Outerston,  the  husband  of  Elizabeth  Outerston,  was  at 
ilie  time  of  his  death  possessed  of  six  shares  in  the  North  of 
Sngland  Banking  Company,  and  his  name  was  entered  as  owner  in 
respect  of  these  shares  in  the  share  register  of  the  Company.      He 
died  on  the  6th  September,  1889,  and  by  his  will  gave  the  whole  of 
his  real  and  personal  estate  to  his  wife,  and  appointed  her  sole 
executrix.     E.  Outerston  accordingly  proved  the  will,  and  subse- 
quently married  Eobert  Taylor.      By  a  settlement  executed  on  the 
occasion  of  this  marriage,  and  dated  the  2drd  March,  1842,  various 
shares,  including  the  six  shares  in  the  North  of  England  Banking 
Company,    were    affected    to    be    assigned    and    transferred    by 
£.  Outerston  to  John  Hall  upon  certain  trusts  for  her  separate 
use. 

It  appeared  in  evidence  before  the  Master,  that  the  probate  of 
the  will  was  exhibited  to  the  Bank  on  the  17th  December,  1889, 
and  that  J.  Hall  represented  himself  as  the  trustee  under  the  will ; 
that  there  was  also  a  memorandum  in  the  share  ledger  book  of  the 
Bank,  dated  2drd  March,  but  without  any  year,  in  the  following 
^terms,  "  John  Hall,  26,  Brandling  Place,  is  appointed  trustee  by  [  *309  ] 
deed  of  28rd  March,  and  invested  with  the  entire  controul,''  this 
entry    having    been  made  more   than  four  years  previously  to 
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Hall's  December,  1848.  It  also  appeared  that,  though  no  communication 
^^^  had  taken  place  with  J.  Hall  at  the  time  when  the  entry  was  made, 
yet  that,  since  the  stoppage  of  the  Bank,  which  took  place  in 
March,  1847,  J.  Hall  had  informed  the  cashier  that  Elizabeth 
Outerston,  previously  to  her  second  marriage,  was  anxious  to  put 
her  affairs  into  the  hands  of  a  trustee,  and  that,  with  his  consent,  a 
deed  was  prepared,  appointing  him  (J.  Hall)  trustee  of  her  affairs. 
It  further  appeared  that,  after  the  decease  of  A.  Outerston,  his 
name  continued  to  be  returned  as  the  owner  of  six  shares  in  the 
list  of  names  required  to  be  half-yearly  returned  to  the  Stamp 
Office  uutil  March,  1841;  that  then  the  name  of  Elizabeth  Outer- 
ston  was  returned  until  April,  1842 ;  then  the  name  of  A.  Outerston 
in  December,  1842 ;  and  that  after  this  time  the  returns  down  to 
the  7th  April,  1848,  were  sometimes,  **  A.  Outerston's  executors," 
and  sometimes  **  A.  Outerston's  trustee;"  that  on  the  7th  April, 
1848,  the  return  was,  '*  Outerston,  Elizabeth,  executrix  of  Outerston, 
Andrew,  Newcastle,  John  Hall  appointed  as  trustee  to  Elizabeth 
Outerston ;  "  and  that  the  like  return  was  made  on  the  19th  October, 
1848.  It  was  also  proved  that  J.  Hall  had  attended  meetings  of 
the  Company,  and  that  the  first  dividends  which  became  due  after 
A.  Outerston*s  death  were  received  by  J.  Hall  on  behalf  of  the 
widow,  and  that  they  continued  to  be  received  by  him  until  the 
failure  of  the  Bank ;  that  the  dividend  warrant  receipts  were  also 
signed  in  various  ways,  sometimes,  *'  for  Andrew  Outerston's 
executors,  John  Hall,**  on  one  occasion,  "for  the  executors  of 
A.  Outerston  and  self,  John  Hall  ; "  that  on  the  12lh  September, 
1844,  the  receipt  was,  **  John  Hall,  Elizabeth  Outerston's  trustee ;  " 

[  ♦310  ]  *on  the  10th  March,  1845,  **  per  pro.  Eliz.  Outerston,  John  Hall  ;  *' 
that  on  the  9th  September,  1845,  the  receipt  was,  "  for  trustees 
of  Mrs.  A.  Outerston  and  self,  John  Hall  ;  '*  and,  on  the  15th 
September,  1846,  "  for  Elizth.  Outerston  Ex.  of  the  late  Andw. 
Outerston,  John  Hall."  By  the  affidavit  of  John  Hall,  which  was 
not  contradicted,  it  appeared  that  the  words,  "  Elizabeth  Outerston's 
trustee,*'  in  the  dividend  warrant  of  the  12th  September,  1844, 
were  not  written  with  his  knowledge  or  consent,  or  in  his  presence  ; 
and  that  he  never  gave  any  authority  to  any  person  to  write  those 
words  upon  any  dividend  warrant,  but,  on  the  contrary,  whenever 
he  received  such  dividends,  he  gave  the  clerk  of  the  Company,  who 
paid  the  same,  to  understand  that  he  received  the  same  for 
Elizabeth  Outerston. 

Under  these  circumstances  the  Master,  at  the  instance  of  the 
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official  manager,   inserted  the  name  of   John  Hall  in  the  list       h  all's 

C/AfiK 

of  contributories  without  qualification  ;  but  the  Vice-Chancellor 
Knight  Bruce,  by  the  order  above  stated,  limited  his  liability  to  a 
period  not  anterior  to  the  date  of  the  settlement. 

From  this  decision  of  the  Yige-Chancellob,  both  J.  Hall  and  the 
official  manager  appealed ;  the  latter  desiring  an  absolute  affirmance 
of  the  Master's  finding,  and  J.  Hall  seeking  its  reversal  in  the 
terms  of  the  present  motion. 

The  following  clauses  of  the  Company's  deed  of  settlement  have 
reference  to  the  question  raised  between  the  parties. 

"Clause  28.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  shareholder,  or 
the  assignee  of  any  bankrupt  or  insolvent  debtor  possessed  of 
shares,  shall  not  be  a  *member  of  the  Company  in  respect  of  such  [  *'^'i  j 
shares  as  shall  be  vested  in  him  in  any  of  the  aforesaid  capacities 
respectively  ;  but  such  assignee  of  a  bankrupt  or  insolvent  debtor 
shall  sell  and  dispose  of  such  shares  in  manner  and  subject  to  the 
provisions  hereinbefore  expressed  and  contained  with  respect  to  the 
sale  and  transfer  of  shares;  and  any  such  husband,  executor, 
administrator,  or  legatee  as  aforesaid  shall  be  at  liberty  either  to 
sell  and  dispose  of  the  shares  so  vested  in  him  in  like  manner  and 
subject  as  aforesaid  ;  or,  at  his  option,  to  become  a  member  of  the 
Company  in  respect  of  such  shares,  on  complying  with  the 
provisions  of  these  presents  as  next  hereinafter  expressed  in  that 
behalf. 

''Clause  29.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  a  deceased  shareholder  who 
shall  be  desirous  of  becoming  a  member  of  the  Company  in  respect 
of  the  shares  vested  in  him  in  any  of  such  capacities  respectively, 
shall  give  notice  in  writing  at  the  banking  house  of  the  Company 
in  Newcastle-upon-Tyne  of  such  his  desire,  in  which  notice  shall 
be  expressed  the  name  and  place  of  abode  of  the  person  giving  the 
Bame,  and  the  name  of  the  shareholder  in  whose  place  or  right  he 
claims,  and  the  number  of  shares  in  respect  whereof  he  is  desirous 
of  becoming  a  member ;  whereupon,  and  upon  otherwise  com- 
plying with  the  provisions  of  the  deed  of  settlement,  he  shall  be 
admitted  and  become  a  member  of  the  Company  in  respect  of  such 
shares,  and  have  the  same  transferred  into  his  name  accordingly* 
and  shall  be  personally  charged  with  the  duties  and  liabilities 
incident  to  the  ownership  of  the  same. 

"Clause  80.     The  husband  of  any  female  shareholder,  or  the 
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Hall»s  executor,  administrator,  or  legatee  of  any  deceased  shareholdc 
r  #3] 2  "I  ^^^  shall  not  under  the  provision  *la8tly  hereinbefore  containec 
elect  to  become  a  member  of  the  Company  in  respect  of  the  share 
vested  in  him  in  any  such  capacity,  and  also  the  assignee  of  an^ 
bankrupt  or  insolvent  debtor  possessing  shares  shall  be  entitled  t 
receive  any  dividend  which  shall  have  become  due  on  the  shares  s< 
vested  in  him  in  any  such  capacity  as  aforesaid  before  his  title  t 
the  same  shares  accrued; -but  no  dividends  which  shall  becomi 
due  on  the  same  shares  after  his  title  shall  have  accrued,  shall  l> 
payable  to  or  demandable  by  him,  but  shall,  till  some  person  shal 
have  become  a  member  of  the  Company  in  respect  of  the  8ani< 
shares,  remain  in  suspense,  and  shall  not  be  paid  till  the  transfe: 
thereof  shall  be  completed,  and  the  new  holder  thereof  shall  clain 
the  same ;  and  every  transfer  shall  carry  with  it  the  profits  anc 
interest,  and  share  of  capital  and  surplus  or  guarantee  fund  ii 
respect  of  the  shares  transferred,  so  as  to  close  all  the  right  anc 
interest  of  the  party  or  parties  making  such  transfer  in  respect  o; 
such  transferred  shares. 

"  Clause  82.  Every  person  to  whom  shares  shall  be  transferred, 
and  who  shall  not  then  be  a  member  of  the  Company,  and  subject 
to  the  provisions  of  the  deed  of  settlement  in  respect  of  any  other 
shares,  and  every  person  who  being  the  husband  of  any  female 
shareholder,  or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder  as  aforesaid,  shall,  by  notice  in  writing  as 
aforesaid,  signify  to  the  directors  his  desire  to  become  a  member 
of  the  Company  in  respect  of  the  shares  vested  in  him  in  such 
capacity,  and  shall  not  at  the  time  of  the  said  shares  becoming 
vested  in  him  by  the  means  aforesaid  be  a  member  of  the 
Company,  and  subject  as  last  aforesaid  in  respect  of  any  other 
shares,  shall,  as  to  all  duties,  obligations,  claims,  and  demands 
upon  or  against  him  in  respect  of  such  shares,  be  considered  a 
member  of  the  Company  from  the  time  of  the  same  shares  being 
[  ♦313  ]  BO  transferred  to,  or  so  becoming  *vested  in  him  as  aforesaid  ;  but 
as  to  all  profits,  rights,  privileges,  benefits,  and  advantages  to  arise 
from  the  same  shares,  no  such  person  shall  be  considered  as  a 
member  in  respect  of  the  same  until  he  shall  have  executed  the 
deed  of  settlement." 

Mr.  Malms  and  Mr,  Hallett,  in  support  of  the  motion  of 
J.  Hall,  contended,  that  J.  Hall  could  never  be  regarded  in  any 
other  character  than  as  equitable  assignee  of  the  shares,  and  that, 
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as  his  name  had  not  appeared  in  the  Bank  returns  to  the  Stamp       Halt/b 

OflSce  until   after   the  failure  of  the  Bank,  his  status  could  not        ^^®^' 

thereby  be  altered ;  that  the  32nd  clause  of  the  Company's  deed 

of  settlement  quite  precluded  any  other  hypothesis.     They  insisted 

that  the  right  to  charge  J.  Hall  was  one  which  must  be  tried  at 

law:  Armstrong's  case  (i) ;  that  the  cases  of  Ness  v.  Angus  (2),  and 

Ness  V.  Armstrong  (d),  showed  that  at  law  there  was  in  fact  no 

liability.     They  further  contended,  that  the  original  liability  of 

Mrs.  Outerston    had    never  formally  been  got  rid  of:    Chartres* 

case  (4),  Ex  parte  Morgan  (6). 

Mr.  Bacon  and  Mr.  Headlam,  contra,  admitted,  that,  with 
regard  to  J.  Hall,  the  strict  provisions  of  the  deed  of  settlement 
had  been  dispensed  with  in  respect  of  the  receipt  of  dividends  ; 
but  they  urged  that  that  was  a  concession  on  the  part  of  the 
Company,  and  at  all  events  could  not  avail  J.  Hall  so  as  to  permit 
him  now  to  set  up  his  own  non-compliance  with  the  formalities  of 
the  deed:  Bui^nes  v.  Pennell{6).  They  contended,  that,  by  *the  L 'Si^  ] 
11  &  12  Vict.  c.  45,  8.  49,  the  books  of  the  Company  were  prima 
facie  evidence  of  a  shareholder's  liability  ;  that  the  Company 
having  notice  of  the  marriage  settlement,  J.  Hall  was  from  the 
time  of  such  notice  constituted  a  shareholder,  and  that  this  fact, 
coupled  with  the  circumstance  of  his  receiving  the  dividends  and 
attending  the  meetings,  was  inconsistent  with  any  other  character 
than  that  of  shareholder.  They  referred  also  to  the  32nd  clause 
of  the  Company's  deed,  as  expressly  making  parties  in  the 
situation  of  J.  Hall  members  in  respect  of  liability,  but  not  as 
to  profit. 

Without  calling  for  a  reply, 

Thb  Lord  Chancbllor  : 

From  what  passed  yesterday,  I  felt  perfectly  satisfied  that  I 
could  not,  with  any  certainty  of  doing  justice,  dispose  of  this  case 
upon  the  evidence  before  me,  and  I  therefore  threw  out  for  the 
consideration  of  the  counsel  for  the  official  manager,  whether  he 
would  or  would  not  accept  an  offer  which  I  was  disposed  to  make, 
of  giving  him  an  opportunity  of  proceeding  to  establish  his  right, 
if  he  could,  at  law.     This  offer  was  declined  in  consequence,  as  it 

(1)  76R.E.  199(1  DeG.&Sm.  565.)  (4)  75B.  B.  208  (1  Dea.&Sm.o81}. 

(2)  8  Ex.  805.  (5)  Ante,  p.  50. 

(3)  80  B.  E.  464  (4  Ex.  21).  (6)  81  R.  R.  244  (2  H.  L.  C.  497). 
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Halt/s  would  appear,  of  the  decisions  which  have  taken  place  in  the  coui 
of  common  law ;  and  the  question  therefore  now  is,  whether  I  a 
to  hold  an  individual  liable  to  a  legal  demand  at  the  instance  of 
party,  who.,  whilst  seeking  to  impose  that  legal  demand,  admi 
that  he  has  no  case  at  law.  The  case  is  thus  reduced  to  a  simp 
proposition,  and  what  I  have  to  decide  is,  whether  the  Master  : 
the  first  instance,  and  afterwards  the  Yice-Ghancellor  Knioe 
Bruce,  came  to  a  right  conclusion,  in  deciding  that  Mr.  Hall  wi 
liable  at  all,  the  only  difference  between  the  two  decisions  being  £ 
to  the  period  from  which  the  liability  was  to  commence. 
1316]  jjq^  nothing  can  be  more  simple  than  the  facts,  and  nothin 

appears  to  me  more  simple  than  the  law  as  applicable  to  the  facts 
A  lady  holding  some  shares,  as  representing  her  former  husband 
being  about  to  marry  again,  executes  a  deed,  professing  to  assig] 
those  shares  to  a  trustee  for  herself.    She  did  not,  however,  actually 
transfer  these  shares,  though  it  has  been  assumed  throughout  th< 
argument  that  there  was  such  transfer ;  and  it  is  now  sought  U 
make  a  contributory,  and  personally  liable  to  all  the  debts  of  th< 
concern,  the  gentleman  who  came  forward  merely  to  protect  this 
lady  by  being  trustee  of  the  settlement.     Although  it  would  indeed 
be  a  hard  case  that  a  party  interfering  merely  for  the  benefit  of  a 
married  woman,  who  is  in  possession  of   shares   in    a   Banking 
Company,  should  find  himself  involved  in  all  the  liabilities  of  a 
bankrupt   speculation,  yet   if   the   law  is  such  as  to  throw  that 
burthen  upon  him,  he  must  endure  it.     It  cannot,  however,  but  be 
a  matter  of  extreme  anxiety  with  me,  before  I  impose  upon  an 
individual  such  a  responsibility,  to  see  that  the  facts  of  the  case 
clearly  justify  me  in  so  doing.     No  one  can  doubt  the  utility  of 
the  Winding-up   Act ;    but   the   question   of  liability  is  of  vital 
importance  to  parties,  and  I  have  no  more  right  to  deal  lightly 
with  the  claim  against  an  alleged  contributory,  than  I  should  have, 
in  trying  a  case  at  Nisi  Prius,  to  tell  the  jury  to  find  a  verdict  for 
the   plaintiff  before  the  case  was  proved  against  the  defendant. 
What  I  have  now  to  do  is  nothing  more  or  less  than  to  try  tKe 
liability  of  this  party ;  I  must,  in  effect,  decide  whether  there  is 
any   thing   to   make   him   legally  liable   to  the  creditors  of  the 
concern  ;  and,  for  this  purpose,  whether  the  liability  arises  at  law 
or  in  equity  is  a  point  which  involves  no  material  distinction. 
I  will  now  state  in  a  few  words  what  there  is  in  the  evidence 
r  'SI 6  1      before  me  to  show  that  Mr.  Hall  had  not  in  any  *mannermade 
himself  a  shareholder  in  this  concern.     It  appears  by  his  own 
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Btatement  (and  that  ia  the  only  thing  I  can  rely  upon,  because  the       Hall's 
statement  on  the  other  side  is  so  vague)  that  he  communicated  to 
some  officer  of  the  Company  the  fact  that  the  assignment  (of  which 
there  ia  an  entry  in  the  book  by  some  officer  of  the  Company), 
had  taken  place ;   that  this  communication  was  not  made  for  the 
purpose  of  his  becoming  a  shareholder  in  the  concern,  not  for  the 
purpose  of  standing  in  the  place  of  a  person  who  was  really  a 
shareholder,  but  Bimply  for  the  purpose  of  cautioning  the  Company 
against  the  payment  of  the  dividends  to  the  party  to  whom  they 
might  otherwise  have  been  paid ;  that  is  what  Mr.  Hall  states  was 
the  object  of  the  conununication.    The  fact  of  this  verbal  communi- 
cation was  sworn  to  by  one  of  the  clerks  of  the  concern,  and  he 
admits  that  Hall  did  make  it  for  the  purpose  just  stated,  and  for 
that  purpose  only.    From  the  period  of  this  communication  Hall 
received  the  dividends,  but  the  shares  were  never  transferred;  they 
continued  to  stand  in  the  name  of  the  original  owner,  and  there  is 
nothing  to  show  that  Hall  received  them,  or  applied  for  them,  or 
that  they  were  paid  to  him  in  the  character  of  assignee  of  the 
shares,  or  that  he  was  entitled  to  the  shares  at  all.     Some  of  the 
receipts  are  on  behalf  of  the  personal  representative,  and  some  of 
them  are  by  procuration;  some  are  in  terms  at  length  for  the 
personal  representative,  but  there  is  not  one  in  which  he  purports 
to  receive  the  dividends  in  his  character  as  assignee,  or  as  owner  of 
the  shares  except  in  a  single  instance,  where,  after  the  signature  of 
his  name  having  no  character  affixed  to  it,  there  is  written,  not  by 
himself,  bat  by  some  other  person,  the  word  '' trustee"  for  the 
lady  who  is  the  party  holding  them.     Now  he  denies  that  he  has 
any  knowledge  of  this  writing,  or  that  it  was  done  by  him  ;  and 
upon  the  face  of   it,  it  does  not  appear  that  there  is  any  thing 
•to  lead  to  any  suspicion  that  it  was  done  by  him  or  with  his       [  *317  ] 
knowledge;   it  is  after  his  name,  and  merely  for  the  purpose  of 
describing  the  character  of  the  person  who  signed  the  receipt,  and 
the  evidence,  also,  is  that  it  was  done  by  a  clerk  of  the  Company. 
Now  except  the  facts,  to  which  I  have  adverted,  there  is  nothing 
whatever  to  connect  Mr.  Hall  with  the  Company,  or  to  show  that 
he  ever  intended  to  become  a  member  of  the  Company,  or  that  the 
(Company  ever  looked  upon  him  as  being  a  person  who  had  become 
a  member.     The  Company's  deed  had  expressly  provided  for  the 
circumstances  in  which  Mr.  Hall  was  placed.    In  the  case  of  an 
assignment  it  provides  that,  if  the  party  having  the  assignment 
does  not  take  proper  steps  subsequently  to  become  a  member  of 
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Hall's  the  Company,  the  shares,  after  six  months,  are  to  be  forfeited ; 
and  so,  again,  if,  being  an  assignee,  he  is  desiroas  of  becoming  a 
member  of  the  Company  by  virtue  of  the  deed  of  assignment  of 
the  shares  to  him,  it  provides  the  means  of  his  bringing  it  ander 
the  consideration  of  the  directors,  whether  they  will  receive  him 
as  a  member  of  the  Company  or  not.  Now  neither  of  these  steps 
are  taken  by  the  Company,  or  by  the  individual  to  whom  the  shares 
were  assigned ;  but  the  transaction,  as  I  have  referred  to  it,  is  the 
whole  that  appears  to  have  taken  place. 

The  Master  says  that  Mr.  Hall  is  to  be  held  to  be  a  contributory, 
and  to  be  liable  to  contribute,  in  proportion  to  the  shares  assigned, 
to  all  the  debts  and  liabilities  of  the  Company;  and  the  Yice- 
Chancellor  Knight  Bruce  has  taken  in  substance  the  same  course. 
Now,  if  an  action  were  tried,  legally  raising  the  question  of  the 
liability  of  this  individual  as  a  shareholder  in  this  concern,  or  his 
liability  to  the  debts  and  obligations  of  the  Company,  would  there 
be  the  least  chance  (independently  of  all  technical  difficulties)  of  any 

[  [  318  ]  j^ry  *coming  to  a  conclusion  that  he  was  liable.  I  should  not  say 
so  much  as  to  the  probable  result  of  an  action,  were  it  not  that  the 
evidence  before  me  is  the  only  evidence  which  would  be  presented 
to  the  jury.  I  understand,  however,  that  the  opportunity  of  trying 
such  an  action  is  declined ;  and  if  I  am  to  deal  with  the  case,  I 
must  deal  with  it  upon  the  evidence,  and  make  such  observations 
as  strike  me  to  be  proper  to  guide  and  regulate  the  conclusion  to 
which  I  have  come.  If  an  opportunity  is  still  desired  of  trying  the 
case  at  law,  I  will  not  bar  the  official  manager  by  the  refusal 
already  made. 

In  consequence  of  this  suggestion  of  the  Lord  Chancellor, 

Mr  Bacm,  on  behalf  of  the  official  manager,  requested  his 
Lordship  to  allow  him  time  to  consider  whether  he  should  accept 
the  offer. 

The  Lord  Chancellor  acceded  to  this  request,  observing :  The 
question  I  have  to  try  is,  whether  Mr.  Hall  is  a  contributory,  his 
name  being  entered  in  the  list  of  contributories,  which  list,  after  a 
certain  period,  is  not  to  be  questioned.  If,  therefore,  I  affirm  the 
order  which  has  been  pronounced,  he  will  be  fixed  as  a  contributory 
to  all  the  liabilities  of  this  Company.  Now  the  Act  of  Parliament, 
which  I  cannot  go  out  of,  says,  "  The  word  *  contributory '  shall 
include  every  member  of  a  Company  "  (which  Mr.  Hall  clearly  is 
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'xv,"Mi4alao  eyery  other  perBon  liable  to  contribute  to  the  pay- 
^aa\  ol  tBy  ot  the  dehis,  \\ablUtiQ&,  or  losses  thereof,  whether  as 
'-^ir,  denaee,  edecutor^  or  admrnistrator  of  a  deceased  member,  or 
1?  &  ioimer  member  of  the  eame,  or  as  beir,  devisee,  executor,  or 
vimmistnltOT  ot  a  former  metaber  of  tbe  same  deceased  or  other- 
Vise  howsoever."    The  qneetion,  tben,  wbich  I  have  to  inquire  into 
is,  whether  ♦this  party  is  proved    before  me  to  be  liable,  inde- 
pesdenUy  of  this  Act,  to  contribute  to  tbe  losses  of  the  concern.     The 
^niaiee  before  me  does  not  abow  any  such  liability,  and  I  am, 
ifaffefore,  only  adopting  the  ordinary  course  in  saying  that,  though 
:'.€  case  is  not  proved  here,  I  ^Ul  afford  an  opportunity  of  establish- 
ir.z  it  at  law,  it  any  legal  liability  exists.    How  this  is  to  he  done 
^  ill  be  for  the  party  to  consider  who  asserts  the  liability. 

Mr.  Bacon^  having  stated  the  willingness  of  his  client  to  accept 
tiie  offer  made  by  the  Lord  Chamcellob,  of  trying  the  question  at 
i:iT,  suggested  that  this  should  be  done  by  means  of  an  issue. 

The  Lord  Chancellor,  however,  directed  the  motion  to  stand 
over,  with  liberty  for  the  oflScial  manager  to  take  such  proceedings 
it  law  as  he  should  be  advised,  and  that  in  the  mean  time  no  call 
Aould  be  enforced  against  J.  Hall  (i). 


Hall*8 
Cask. 


[  •.H19  ] 


Nov,  10. 


Lv   RE  The  SHEEWSBURY  GRAMMAR  SCHOOL  and 
In    re   The  ACT   52   GEO.   III.   c.   101. 

I  Mac  4  G.  324—335;  S.  C.  1  K  &  Tw.  401 ;  19  L.  J.  Ch.  287 ;  14  Jur.  259.) 

The  jurisdiction  of  the  Court  of  Chancery  over  a  charitable  trust,  when 
a  acfaeme  is  sought  for  the  application  of  surplus  income,  is  not  ousted  by 


1849. 
Aiw.  10,12. 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 


the  fact  that  the  trust  is  governed  and  administered  under  an  Act  of   Cottenham, 


Parliament  which  did  not  contemplate  and  does  not  provide  for  the  events 
which  have  subsequently  made  the  scheme  requisite. 

This  vas  a  petition  presented  under  Sir  S.  Bomilly's  Act,  by  the 
;70Temor8  and  trustees  of  the  Shrewsbury  Grammar  School.  The 
Vice-chancellor  of  Enoland,  under  the  circumstances  hereafter 
mentioned,  dismissed  *the  petition ;  and  the  matter  now  came  on 
i'V  way  of  appeal,  before  the  Lord  Chancellor. 

The  school  was  founded  in  1563,  by  King  Edward  VI.,  who 
grants  for  its  support  revenues  and  hereditaments  near  the  town 


'1}  Under  the  circumstances  above 
iftated,  the  motion  of  the  official 
manager  to  alBrm  the  Master's  decision, 


and  to  vary  the  Vice-Chanoellor'8, 
was  not  proceeded  with. 


L.C. 

[324] 


[  •326  ] 
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of  Shrewsbury,  aod  empowered  the  corporation  of  Shrewsbury  1 
make  laws  for  its  government,  with  the  advice  of  the  Bishop  < 
Lichfield.  Queen  Elizabeth,  in  the  18th  year  of  her  reign,  grantc 
to  the  corporation  the  rectorial  tithes  and  vicarage  of  Ghirbury,  an 
certain  rectorial  tithes  of  the  dissolved  college  of  St.  Mary,  and  < 
other  districts  near  the  town,  in  trust  for  the  advancement  of  th 
school ;  and  the  corporation  covenanted  to  employ  the  revenues  s 
granted  in  the  manner  directed  by  her  said  letters  patent,  or  to  b 
directed  by  Mr.  Ashton  the  then  master,  and  to  obey  such  orders  a 
Mr.  Ashton  should  make  respecting  the  appointment  and  paymen 
of  the  minister  of  St.  Mary's.  Mr.  Ashton  made  his  ordinances  ii 
the  20th  Elizabeth,  and  the  corporation  made  their  ordinances  a 
the  same  time  under  the  power  given  them  by  Edward  VI.  By  ai 
Act  passed  in  the  88  Geo.  III.  c.  68,  all  these  ordinances  were  repealec 
except  those  relating  to  certain  exhibitions  at  St.  John's  College 
Cambridge,  and  the  possessions  of  the  school  were  vested  ir 
thirteen  governors  or  trustees,  the  mayor  of  Shrewsbury  for  the 
time  being  being  one.  The  Act  contained  specific  provisions  with 
reference  to  the  management  of  the  property  and  of  the  school. 

The  28rd  section  of  the  Act  was  as  follows : 

"  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to 
and  for  the  governors  and  trustees  of  the  said  school,  and  their 
successors,  or  any  five  of  them,  by  and  with  the  consent  and  appro- 
bation of  the  Lord  Bishop  of  Lichfield  and  Coventry  for  the  time 
being,  from  time  *to  time  to  make  fit  and  wholesome  statutes  and 
ordinances  in  writing  touching  and  concerning  the  ordering  and 
directing  of  the  head  master,  second  master,  ushers  and  scholars  of 
the  said  school  for  the  time  being,  and  also  touching  and  concerning 
the  stipends  and  salaries  of  the  said  head  master,  second  master, 
and  ushers  to  be  appointed  to  the  same  school,  and  the  orderinp: 
and  governing,  preservation  and  disposition  of  the  estates,  rents, 
monies,  and  revenues,  and  sustaining  of  the  same  school,   and 
touching  and  concerning   all  other  matters   whatsoever  relating: 
thereto  not  otherwise  regulated  and  provided  for  by  this  Act ;  all 
which  statutes  and  ordinances  shall  be  binding  to  and  upon  and 
observed  by  all  persons :  Provided  always,  that  the  said  governors 
and  trustees  shall  not  make  or  enact  any  statutes  or  ordinances 
which  may  in  any  way  tend  to  alter  or  defeat  the  original  institution 
of  the  said  school  as  a  free  grammar  school  as  aforesaid." 

The  24th  section  provided  for  the  case  of  a  surplus  revenue  in  the 
following  terms: 
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"And  be  it  further  enacted,  that  the  surplus  of  the  said  estates 
jA  refenue  of  the  said  school  which  shall  remain  over  and  above 
it  di&reot  payments,  charges,  expenses,  matters  and  things  before 
directed  and  authorized  to  be  made  and  done,  shall  be  by  the  said 
.AemorB  and  trustees  applied  and  appropriated  towards  the  found- 
ing, ereating,  and  maintaining,  one  or  more  exhibition  or  exhibitions 
b  either  of  the  said  Universities  of  Oxford  and  Cambridge,  as  the 
*iitj  govemors  and  trustees  and  the  said  Lord  Bishop  of  Lichfield 
^il  Coventry  for  the  time  being  shall  think  fit  for  such  scholars  as 
rhAll  have  been  educated  and  brought  up  in  the  said  free  grammar 
school  of  the  description  hereinafter  mentioned ;  and  such  surplus 
^hlil,  when  and  as  often  as  the  same  shall  amount  to  100/.  or  upwards, 
^•c  *IaidoQt  in  the  purchase  of  lands,  tenements,  and  hereditaments, 
r  m  the  purchase  of  stock  in  any  of  the  different  funds  created 
J  any  Act  or  Acts  of  Parliament,  or  in  such  other  way  or  manner 
li  ihe  said  governors    and   trustees,  and  the  said  Lord  Bishop 
'i  Lichfield  and  Coventry  for  the  time  being  shall  think  best ; 
-'-i  ihe  rents  and  produce  of    the  said  lands,   tenements,  and 
hereditaments,  and    ibe    interest  of    the    said   stock    so    to    be 
(orehasedas  aforesaid  shall  be  also  applied  and  appropriated  to 
'^  aforesaid  purpose,  and  shall  as  often  as,  and  when  ihe  same 
"^  amount  to  the  sum  of    1002.,  be  also  laid  out  in  the  same 
manner  as  before,  in  addition  to  the  said  other  principal  sum  or 
iums  of   lOOJ.,  and  so  toties  qiioties,  until  the  yearly  rents  pro- 
<i^ce,  or  interest  of  the  said  different  sums  so  joined  and  added 
&e  aforesaid,  shall  amount  to  such  sum  as  shall  be  sufficient  in 
^e  judgment  of    the  said   governors   and   trustees,  and  the  said 
Lord  Bishop  of    Lichfield   and   Coventry   for   the    time    being, 
to  fiopport  and  maintain  one  exhibitioner  in  either  of   the  Uni- 
Tersities  as  aforesaid ;  and   after   the  founding  and   creating  of 
'>{ie  aoeh  exhibition,  then  the  said  surplus  shall  in  like  manner  be 
^Ued  and  appropriated  towards   the   founding   another    such 
C;ihibition,  and  so  toties  quoties,  unless  the  said  governors  and 
trustees,  and  the  said  Lord  Bishop  for  the  time  being,  shall  at  any 
future  period  see  Just  and  meet  occasion  to  increase  or  add  to  the 
^^^^^nea  or  stipends  of  the  then  scholars  or  exhibitioners,  or  any,  or 
^ther  of  them  ;  or  if  they  shall  see  just  and  meet  occasion  at  any 
^6  to  add  to  or  augment  the  stipends  and  salaries  of  the  said  vicar 
^i  Chirbury  and  curates  of  St.  Mary's,  and  of  Astley  and  Clive,  or 
^J  or  either  of  them,  then  and  in  such  case  or  cases  it  shall  and 
BUijr  be  lawful  for  the  said  governors  and  trustees,  by  and  with  the 
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consent  of  the  Lord  Bishop  of  Lichfield  and  Coventry  for  the  time 
being,  to  apply  such  surplus  money,  or  any  *part  thereof,  to  such 
purposes  and  in  such  ways  and  means  as  to  the  said  governors  and 
trustees,  and  the  said  Lord  Bishop  of  Lichfield  and  Coventry  for  the 
time  being,  shall  seem  best :  Provided  always,  that  no  such  exhibi- 
tion shall  endure  for  any  greater  length  of  time  than  five  years,  and 
that  the  same  shall  at  the  expiration  of  such  time  cease  and 
determine,  and  be  no  longer  paid  to  any  such  exhibitioner,  and  a 
new  election  shall  be  had  of  some  other  exhibitioner  in  manner 
hereinafter  mentioned." 

The  25th  section  specified  the  qualifications  of  eshibitioners, 
the  election  of  such  exhibitioners  being  thereby  vested  in  the 
governors. 

The  trustees  of  the  school  having  an  available  surplus,  beyond 
the  probable  payments,  of  about  5002.  a  year,  became  desirous  of 
considering  the  best  mode  in  which  that  surplus  could  be  applied 
for  the  benefit  of  the  foundation  ;  and  a  scheme  was  prepared  on 
the  part  of  the  trustees,  with  the  view  of  submitting  the  same  to 
the  consideration  of  the  Master,  upon  obtaining  the  sanction  of  the 
Court  to  a  reference  for  that  purpose.  This  scheme  embraced 
not  only  the  mode  of  applying  the  surplus,  but  also  certain  altera- 
tions in  the  general  management  of  the  school,  no  way  however 
inconsistent  with  its  original  constitution. 

Under  these  circumstances,  a  petition  was  presented  under  Sir 
S.  Eomilly's  Act  by  the  parties  above  named,  giving  a  history  of 
the  school,  stating  the  fact  of  the  surplus,  and  setting  forth  the 
details  of  the  proposed  scheme,  and  praying  to  the  effect  that  a 
proper  scheme  or  schemes  might  be  settled  under  the  direction  of 
the  Court  for  the  future  management  of  the  school,  and  of  the 
education  to  be  given  therein,  and  especially  with  reference  to  the 
matters  ^mentioned  in  the  petition,  and  for  the  management  of  the 
estates  vested  in  the  trustees  and  governors,  and  for  the  application 
of  the  rents  and  profits  thereof  for  the  promotion  of  the  purposes 
for  which  the  said  estates  were  given,  regard  being  had  to  the 
matters  in  the  petition  mentioned,  and  in  particular  to  the  directions 
respecting  the  right  of  admission  to  free  education  in  the  said  school, 
and  the  qualifications  for  candidates  for  the  exhibitions,  and  for 
presentation  to  the  vicarage  of  Chirbury,  and  the  curacies  respec- 
tively ;  and  that  it  might  be  considered  whether  such  qualification 
ought  to  be  in  any  manner  varied,  and  if  so,  that  such  variation 
might  form  part  of  such  scheme,  and  that  it  might  be  considered 
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whether  such  additions  as  in  the  petition  mentioned,  or  any  other 
additions  to  the  education  in  the  said  school  should  be  made,  and 
whether  such  new  and  additional  school  or  schools  as  in  the  petition 
mentioned  was  or  were  fit  and  proper  to  be  made  ;  and  if  so, 
that  proper    directions   for  making   and   maintaining  the  same 
might   be   given,    and   the    regulation   for   the    same   might    be 
included  in  and    duly    provided    for    by    such    scheme,   and    be 
sanctioned  by  the  Court,  and  that  it  might  be  considered  whether 
such  additions  as  in  the  petition  mentioned,  or  any  and   what 
addition  to  the  endowment  of  the  vicarages  and  curacies  therein 
mentioned,  or  any  or  either  of  them  should  be  made,  and  if  so,  that 
directions  might  be  given  for  the  same,  and  the  nature  and  amount 
thereof  to  be  settled  accordingly  ;  and  that  the  petitioners  might  be 
at  liberty  to  subscribe  from  the  trust  funds  such  annual  or  other 
sum  or  sums  as  the  Court  might  approve  of  towards  the  support  of 
schools  established,  or  to  be  established  in  connection  with  the 
Church  in  the  several  parishes  and  places  in  the  petition  mentioned ; 
and  that  the  petitioners  might  be  at  liberty  to  make  such  improve- 
ments as  in  the  petition  mentioned  in  the  library  and  buildings,  and 
to  provide  prizes  from  time  to  time,  and  that  they  might  '''be  at 
liberty  to  propose  one  or  more  proper  scheme  or  schemes  for  the 
said  several  purposes ;  and  that  a  certain  house  and  lands  in  the 
petition  mentioned  might  be  sold,  and  the  monies  arising  from  the 
sale  applied  as  in  the  petition  mentioned ;  and,  if  necessary,  that 
the  petitioners  might  be  at  liberty  to  apply  to  Parliament  for  power 
to  carry  into  effect  the  purposes  in  the  petition  mentioned ;  and 
that  the  Lord  Bishop  of  Lichfield,  the  master  and  fellows  of  St. 
John's  College,  Cambridge,  the  mayor,  aldermen,  and  burgesses  of 
Shrewsbury,  and  the  vicar  of  Chirbury,  and  the  curates  in  the 
petition  named,  and  the  head  master  of   the  said  school   might 
respectively  be  at  liberty,  if  they  pleased,  to  attend  at  the  settling  of 
such  scheme,  and  to  propose  such  scheme  or  schemes  for  the  said 
purposes,  or  any  of  them,  as  they  respectively  might  deem  fit. 

The  petition  came  on  before  the  Vice-Chancellor  of  England  on 
the  80th  and  81st  March  and  7th  May,  1849,  when  his  Honour  dis- 
missed the  petition,  considering  that  the  object  of  the  petition  was 
not  to  obtain  a  direction  to  guide  the  trustees  in  the  exercise  of  a 
discretionary  power  conferred  upon  them  by  the  Act  of  the 
88  Geo.  III.,  but  for  the  purpose  of  effecting  an  alteration  or  variation 
of  the  subsisting  trusts  ;  and  that  such  an  object  did  not  fall  within 
the  authority  given  to  the  Court  under  Sir  S.  Bomilly's  Act.      In 
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In  re         coDBeqaence  of  this  decision,  the  case  was  brought  before  the  Lior^ 

BURY        Chancellor  as  above  stated. 
Gbammab 

School.  rpj^^   Solicitor- General  and  Mr.    Kenyon,    in   support  of    th< 

petition. 

Mr.  Wood  and  Mr.  Wickens,  for  the  head  master  of  the  school, 
submitted  that  the  Court  had  no  authority  under  Sir  S.  Bomilly'e 
Act  to  deal  with  the  subject-matter  of  the  present  petition,  and 
[  'SSI  ]  insisted  that  at  all  *events  the  application  was  unnecessary, 
inasmuch  as  the  trustees  had  authority  under  the  Act  of  the 
38  Geo.  III.  to  apply  the  funds  in  a  manner,  the  propriety  of 
which  could  admit  of  no  reasonable  doubt.  They  referred  to  The 
Attorney' General  v.  The  Earl  of  Devon  (i). 

Mr.  Bolt,  for  the  corporation  of  Shrewsbury,  supported  the 
prayer  of  the  petition. 

Mr.  Stuai-t  appeared  for  the  Bishop  of  Lichfield  and  Coventry. 

Mr.  Bacon  and  Mr.  Glasse  on  the  part  of  St.  John's  College, 
Cambridge,  supported  the  view  of  the  head  master. 

The  Solicitor-General,  in  reply,  contended,  that  a  clear  case  was 
shown  for  the  interference  of  the  Court ;  and  that  although  to  a 
certain  extent  the  trustees  were  invested  with  very  large  powers, 
yet  that  they  were  entitled  to  obtain  the  direction  of  the  Court  in 
reference  to  the  exercise  of  those  powers. 

The  Lord  Chancellor,  having  inquired,  whether  there  were 
any  cases  cited  before  the  Yice-Chancellor,  to  show  that  under  Sir 
S.  Eomilly's  Act  the  Court  had  no  jurisdiction,  and  having  received 
an  answer  in  the  negative,  proceeded  as  follows:  I  am  quite 
satisfied  that  this  Court  has  jurisdiction  in  the  present  case,  and 
that  the  words  of  the  Act  are  equivalent  to  this,  that,  whenever  it 
occurs  that  the  assistance  of  the  Court  is  required  in  the  adminis- 
tration of  charity  funds,  there  a  jurisdiction  is  given.  The 
question  comes  then  to  this ;  is  this  or  not  a  case  in  which  the 
assistance  of  the  Court  is  required  by  the  trustees  in  the  adminis* 
[  ♦332  ]  tration  *of  the  charity  funds  ?  There  are  charity  funds  in  the 
hands  of  the  trustees  which  were  not  contemplated  by  the  author 
of  the  gift,  because  there  are  accumulations  which  have  arisen 

(1)  74K.  B.  59  (16  Sim.  193). 
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from  the  income  exceeding  the  objects  to  which  it  was  directed  to 
be  applied.  The  trustees  say  that  they  have  funds  which  they 
admit  to  be  charitable  funds,  and  that  they  do  not  know  precisely 
the  mode  in  which  they  ought  to  be  applied.  If  that  were  all,  and 
there  were  no  particular  Act  of  Parliament,  affecting  the  trust,  it 
would  be  the  ordinary  case  in  which,  since  the  passing  of  Sir 
Samuel  Romilly's  very  useful  Act,  parties  come  to  ask  the  direction 
of  this  Court  what  they  are  to  do  with  funds,  with  respect  to  which 
there  are  either  no  specific  directions  as  to  the  trusts  to  be  executed, 
or  which  for  some  reason  or  other  cannot  be  properly  and  advan- 
tageously applied  in  execution  of  those  trusts.  It  is  said,  however, 
that  the  Act  of  the  38  Geo.  III.  interposes,  and,  in  point  of  fact, 
indicates  the  scale  and  rule  which  the  trustees  are  to  follow. 

Now  I  have  looked  into  this  Act  of  Parliament  for  that  purpose, 
and  cannot  find  that  it  at  all  provides  for  all  the  circumstances 
which  have  occurred,  and  which  are  now  brought  forward  here^ 
and  which  were  not  at  all  contemplated  at  the  time  when  the  Act 
of  Parliament  was  passed.  Many  of  the  things  which  are  now 
asked,  might  require  to  be  authorised  by  Parliamentary  authority ; 
and  others  have  arisen  in  the  administration  of  the  trust  and  are 
not  at  all  contemplated  by  the  Act  of  Parliament ;  which,  therefore, 
does  not  lay  down  any  rule  by  which  the  discretion  of  the  trustees 
can  be  now  exercised.  I  have,  then,  no  hesitation  in  coming  to  the 
conclusion,  that  what  is  now  asked  properly  brings  the  case  within 
the  meaning  of  Sir  S.  Bomilly's  Act,  and  that  it  is  a  case  in  which 
the  assistance  of  the  Court  is  required  for  the  administration  of  the 
charity  funds. 

With  regard  to  the  Act  of  Parliament  referred  to  in  the  prayer  of 
the  petition  or  such  matters  as  may  require  the  authority  ot 
Parliament  to  alter,  it  is  of  constant  occurrence  that  the  Court  is 
asked  to  inquire  whether  an  Act  of  Parliament  shall  be  applied  for. 
If  it  is  in  regard  to  such  a  matter  as  this  Court  has  no  jurisdiction 
to  alter,  or  which  is  already  provided  for  by  Act  of  Parliament,  it 
ifl  obvious  it  requires  the  authority  of  Parliament  in  such  cases  to 
enable  the  trustees  to  depart  from  that  which  is  their  prescribed 
duty,  according  to  the  rule  existing.  It  is  a  matter  of  ordinary 
practice  for  this  Court  to  inquire  first,  whether  it  is  right  or  wrong, 
that  is,  whether  it  is  for  the  interest  of  the  charity  or  not,  for 
Parliament  to  interfere.  As  far  as  the  House  of  Lords  is  concerned, 
I  know  it  never  permits  any  interference  with  a  charity  fund, 
without  the  previous  sanction  of  this  Court.    It  has  often  happened 
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since  I  have  held  the  Seals,  that  Committees  of  the  House  of  Hiord 
have  very  properly  suspended  bills,  having  for  their  object  to  de« 
with  charity  property,  until  the  matter  had  been  brought  bef oi? 
the  Court  of  Chancery,  in  order  to  know  what  direction  this  Com 
thought  proper  to  make,  the  House  of  Lords  not  professing  t 
exercise  the  jurisdiction  of  the  Court  of  Chancery,  but  only  to  carr 
into  efiEect  that  which  the  Court  thinks  right  to  be  done  in  farthei 
ance  of  the  objects  of  the  charity.  The  Vicb-Chancbllor  appear 
to  have  felt  no  difficulty  as  to  this  being  a  proper  matter  for  th 
interposition  of  this  Court,  if  this  Court  had  jurisdiction ;  and,  & 
I  am  quite  clear  that  this  Court  has  jurisdiction,  I  think  the  orde 
prayed  by  the  petitioners  should  be  made. 

Some  discussion  then  took  place  relative  to  the  terms  of  th< 
order,  and  it  was  ultimately  arranged,  with  the  ^sanction  of  tli^ 
Lord  Chancellor,  that  it  should  be  in  form  discharging  the  Vice 
Chancellor's  order,  and  directing  a  reference  to  the  Master 
according  to  the  prayer  of  the  petition,  with  the  additional  inquiry, 
whether  there  was  any  and  what  surplus,  and,  if  so,  whetliei 
it  should  be  applied  in  the  mode  suggested  by  the  petitioners, 
or  in  some  other  and  what  way,  and  reserving  the  question  ol 
all  costs. 

M7\  Wood  then  asked  that  the  head  master  might  have  liberty 
to  attend  upon  the  reference.  He  is  considerably  interested  in 
many  of  the  points  that  may  arise ;  for  instance,  there  is  a  power 
to  increase  his  salary,  to  provide  for  a  retiring  master,  and  further, 
it  is  proposed  to  appoint  other  masters,  and  by  the  existing  scheme, 
the  head  master  has  the  direction  of  all  the  masters  placed 
under  him. 

The  Lord  Chancellor: 

I  think  much  will  depend  upon  what  is  done  in  the  Master's  office, 
for  if  the  head  master's  attendance  arises  out  of  matters  in  which 
he  is  personally  interested,  he  is  entitled  to  his  costs ;  but  if  not  so 
interested,  he  ought  not  to  go  before  the  Master  at  all.  The  Court 
cannot,  therefore,  very  well  decide  by  anticipation  that  he  ought  to 
attend  on  all  matters.  He  ought  to  attend  where  he  is  personalK^ 
interested;  but  he  ought  not  to  have  the  costs  out  of  the  fund 
where  his  attendance  is  on  matters  in  which  he  is  not  interested. 
The  better  way  will  be  to  give  him  liberty  to  attend,  reserving  the 
question  of  costs:  he  will  then  act  on  his  own  discretion. 
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Mr.  Rolt,  for  the  corporation,  asked  that  they  might  have 
liberty  to  attend  the  Master. 

The  Lord  Chancellor  refused  the  application. 

Mr.  Bacon,  on  the  part  of  St.  John's  College,  asked  for  liberty  to 
attend.  They  have  not  only  the  appointing  of  the  Master,  but, 
under  the  Act  of  the  38  Geo.  III.,  the  accounts  of  the  expenditure 
are  to  be  famished  to  them  four  times  a  year. 

The  Lord  Chancellor  : 

I  do  not  see  what  the  college  has  to  do  with  this  reference.  The 
application  relates  to  the  interior  management  of  the  school,  and 
does  not  interfere  with  their  patronage  in  appointing  the  master, 
or  with  their  settling  the  accounts.  I  do  not  see  how  they  can 
have  a  voice  in  any  of  the  matters  which  are  now  before  me.  I 
cannot  consider  that  the  sort  of  patronage  they  have  is  for  the 
beneficial  interest  of  the  college.  It  is  a  public  duty,  and  therefore, 
if  they  attend,  they  must  attend  at  their  own  expense.  These  pro- 
ceedings which  are  intended,  I  dare  say,  to  be  beneficial  to  the 
school,  will  end  in  destroying  the  subject-matter,  if  all  parties  are 
to  attend  before  the  Master.  Where,  therefore,  I  do  not  find  that 
the  charity  is  likely  to  derive  benefit  from  the  attendance,  and 
where  the  parties  have  no  individual  interest,  they  may  attend,  but 
it  mast  be  at  their  own  expense. 
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DE  VISME  V.   DE   VI8ME(1). 

(1  Mac.  &  G.  336—354 ;  S.  C.  1  H.  &  Tw.  408  ;  19  L.  J.  Ch.  52 ;  13  Jur.  1037  ; 
on  app.  from  18  L.  J.  Ch.  159.) 

In  conditions  of  sale  a  time  was  fixed  for  the  delivery  of  the  abstract,  and 
also  for  the  payment  of  the  purchase-money,  or  for  interest  to  run  if  the 
money  were  not  paid  at  that  time  *'  from  whatever  cause  the  delay  might 
have  arisen.**  The  vendor  did  not  deliver  the  abstract  at  the  time  stipu- 
lated: Held,  that  the  purchaser  was  only  liable  to  pay  interest  from  the 
time  a  good  title  was  shown. 

In  this  case  the  purchaser  finding  that  the  vendor  had  failed  to  deliver 
an  abstract,  set  apart  his  purchase-money,  and  gave  notice  to  the  vendor : 

the  vendor:  see  In  re  Wood's  and 
Lewis's  Co7itract  IIS9S]  2  Oh.  211,  67 
L.  J.  Ch.  475,  78  L.  T.  665,  C.A. ; 
iJennett  v.  Stone  [1903]  1  Ch.  509,  72 
L.  J.  Ch.  240,  88  L.  T.  35,  C.A.— 
O.  A.  S. 


(1)  This  decision  has  been  frequently 
criticized,  and  the  tendency  of  later 
CMM  has  re  -  established  the  pur- 
<^»Mer's  liability  to  pay  interest  under 
t  condition  of  this  kind,  provided  there 
w  no  bad  faith  or  gross  negligence, 
or  vexatious  conduct  on  the  part  of 
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De  Vismb  Held,  that  the  purchasei*  did  this  in  his  own  wrong,  the  conduct   of   t 

*•  vendor  having  rendered  it  unnecessary  for  him  to  pay  the  purchase- zn on 

Db  Vibme.  ^jj|.^  ^  g^j^  ^j^Iq  ^^g  shown. 

It  is  the  rule  of  the  Court,  on  a  special  case  being  made  out,  to  receive  f  rr 
a  purchaser  his  purchase-money,  without  compelling  him  to  accept  the  tit 

The  purchase-money  of  an  estate  sold  under  decree  in  a  suit,  paid  in 
Court  to  the  credit  of  the  cause,  becomes  the  fund  of  all  parties  to  the  sui 
Held  therefore  that  they  were  properly  served  with  a  petition  respectir 
such  purchase-money. 

This  was  an  appeal  from  the  decision  of  the  Yice-Chancellc 
WiOBAM,  dismissing  a  petition  presented  under  the  circumstance 
hereinafter  mentioned,  by  the  personal  representative  of  Benjatnii 
Hooke,  deceased,  the  said  Benjamin  Hooke  being  the  purchnse 
of  certain  lots,  part  of  a  considerable  property  sold  on  th< 
3rd  September,  1845,  under  an  order  of  the  Court  in  this  cause. 

By  the  fourth  of  the  printed  conditions  of  sale,  under  which  ilu 
property  was  sold,  it  was  provided  that  the  purchaser  of  each  lo 
should,  immediately  after  the  sale,  pay  a  deposit  of  20/.  per  cent,  tc 
the  auctioneers,  to  be  paid  into  the  Bank  to  the  credit  of  the  cause 

The  fifth  condition  provided  that  the  purchaser  of  each  lot 
should  pay  in  the  remainder  of  the  purchase-money  on  or  before 
the  26th  December,  1845  ;  and  that  on  payment  thereof,  he  was  tc 
be  let  into  possession  or  the  receipt  of  the  rents  and  profits  as  from 
the  25th  December,  1845  ;  but  that  if  the  purchaser  of  any  of  the 
lots  should  fail  in  making  such  payments  at  the  time,  and  in 
[  •387  ]  manner  before  mentioned,  then  and  in  *such  case,  from  whatever 
cause  the  delay  might  have  arisen,  he  should  pay  interest  at  the 
rate  of  5/.  per  cent,  per  annum  on  the  balance  of  his  purchase- 
money,  if  any  remaining  to  be  paid  by  him,  from  that  day  until 
the  payment  thereof. 

The  sixth  condition  provided  that  every  purchaser  should,  at  his 
own  expense,  obtain  the  usual  orders,  allowing  and  afterwards 
confirming  him  as  the  purchaser  of  the  lot  or  lots  purchased  by 
him,  and  should  in  due  time  obtain  the  usual  order  for  paying  his 
purchase-money  or  purchase-monies  into  the  Bank  of  England  at 
the  time  before  mentioned. 

The  seventh  condition  provided  that  the  vendors  should,  within 
three  days  from  the  confirmation  of  the  order  nisi,  confirming  the 
Master's  report  of  the  purchase  at  their  own  expense,  deliver  an 
abstract  of  their  title  to  the  purchasers  of  the  different  lots,  and 
thereby  deduce  a  good  title  to  such  lots,  agreeably  to  the  conditions 
and  particulars  of  sale.  The  condition,  then,  limited  a  time  witliii^ 
which  objections  to  the  abstract  were  to  be  taken :  and  provided 

I 
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^oal>  in  that  and  other  respects,  time  should  be  considered  as  of  tl 
^sBEMfe  ol  ttie  contract. 

^  tixe  4tli  December,  1845,  tlie  Master's  report,  certifying  tb 

«o\MQm  Hooke  had  become    tlie    purchaser  of  several  lots,  w 

tos^tmed.   This  order  was   duly    passed  and  entered  a  few  da 

^*^  tt\e  date  thereof ;     and    on    the    13th  December,  1845,   tl 

Vatthascr'a  aoUcitors,   not    having     received   the  abstract   of   tl 

^^^adottf  title,  appUed  to    the    vendors'  solicitors  for  the  delive 

<4  the  same,  and  aUhe  time  of  snch  application  expressly  informs 

^  TendorB'  solicitors  that  the   report  of  the  purchase  had  be< 

^^/ffWy  (jonfirmed. 

la  CQoseqaence  of  the  vendors'  solicitors  not  having  delivers 
any  abatou^t  of  title,  the  purchaser,  on  the  23rd  December,  184 
^ecifieally  appropriated  and  set  apart  the  sum  of  9,432/.,  being  tl 
balance  of  the  original  purchase-money,  by  paying  tlie  same  into 
«parate  account  in  his  name  with  Messrs.  Farley  &  Co., 
Worcester,  bankers,  and  the  money  remained  with  them  at  intere 
^  22.  10».  per  cent,  per  annum  until  it  was  paid  into  Court  on  tl 
iHh  Angast,  1847,  pursuant  to  an  order  dated  the  17th  July,  184 
^^  hereafter   mentioned. 

On  the  29th  December,  1845,  no  abstract  having  been  deliverer 

tie  BoUcitOTB  of  the  purchaser  wrote  and  sent  the  following  lett 

k>  the  BoUcitars  at    the  vendors  :  "  Gentlemen  :  De  Visme  v.  / 

Visme      HoaUe*8  purchase.     We  think  our  client  has  much  grour 

of  comDlaint    that    you    have  not  yet  delivered  the  abstract  « 

t  U>   though    our     report   of  purchase  was  confirmed  absolute  c 

,    '    stant.       Your   clients  are  thus  committing  a  continuir 

k.^.^11     f   the    t^rms    of    the  contract,  and  for  which  we  give  yc 

lien*    ^'ill    demand  compensation.      We  also  give  yc 

°^^^^  ^°   .    ^£q      purchase-money,   viz.    9,432Z.,   the    balance, 

ijtice  i^r.*^       At    2Z.    10«.  per  cent,  per  annum  interest,  i 

^resiea     j^    ^^^sars.    Farley  &  Co.,  Worcester;    and  that,  as  tl 

^  ^^        -     sdle    require  him  to  pay  51.  per  cent,  per  annui 

^oflditionfi  <>  ^^^     36th  instant,   the  difference  of  interest  mui 

ioterestf  a  ^^    your   clients,  so  long  as  they  delay  the  deliver 

be  at  the  ^irioe  the  7th  instant,  when  it  ought  to  have  bee 

of  the  abfltrac  ,  ^    ^^^^''    &c.     To  this  letter  no  reply  was  returnee 

sent  to  U8.  ^|^3fci-act  was  delivered  until  the  3rd  January,  184( 

So  pftrt  o  tfaer  abstracts  were  afterwards  furnished  at  differer 

tf^  tbottg  ♦showing  a  perfect  title,  was  not  delivered  ti 

lii»es.anab=tr»^. 
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DeVismk         On  the  17th  July,  1847,  the  purchaser  moved,  before  the  Vice- 
Die  VisaiK.     Chancellor  Wigram,  that  he  might  be  at  liberty  to  pay  the  balance 
of  the  purchase-money  into  Court,  and  that  it  might  be  referred   to 
the  Master  to  inquire  into  the  circumstances  of  the  delay,  in  com- 
pleting the  title,  with  a  view  to  compensation,  and  for  the  other  pur- 
poses sought  to  be  effected  by  the  present  petition.     The  Yice-Chan- 
GELLOB  considered  that  it  was  not  the  proper  time  to  claim  compensa- 
tion, or  to  ask  for  the  proposed  reference,  but  made  an  order  (the 
purchaser,  by  his  counsel,  stating  that  he  was  satisfied  with  the  title 
to  the  premises),  inter  alia,  that  the  purchaser  should  pay  the  9,482Z., 
being  the  balance  of  the  purchase-money,  into  Court,  on  or  before 
the  9th  August  then  next,  together  with  700{.  10<.  6d.f  the  amount 
of  the  valuation  of  the  timber,  &c.,  on  the  said  premises,  making 
together  the  sum  of  10,1322.  10<.  6d.,  and  the  sum  of  8191.  12«.  4  J. 
for  the  interest  thereon,  at  the  rate  of  5L  per  cent,  per  annum  from 
the  26th   December,   1845,  to   the   7th  August  then  next,  after 
deducting   therefrom   the  sum   of  476Z.  Is.  Id.,  admitted  by  the 
vendors  to  have  been  received  by  or  for  them  in  respect  of  the 
rents   of  the   premises,   which   balance  of    purchase-money   and 
interest,    after    making    such    deduction    therefrom,    amounted 
together   to  the   sum   of   10,4752.    ISs.  3d.,  to  the  credit  of  the 
cause,   to  an   account  to  be   entitled  **  the  account  of  the  pur- 
chase-money of  Benjamin   Hooke,"   such  payment  to  be  made 
without  prejudice  to   the  rights,   if  any,  of  the  said  purchaser, 
on   any  application   he  might  be  advised  to  make  to  the  Court 
for  compensation  or  allowance   by   reason  of  any  alleged  delay 
[  *H40  ]       on  the  part  of  the  plaintiffs  *or  vendors  in  completing  the  title 
to   the   said  estates ;    and,  thereupon,  it  was  ordered  (inUr  alia) 
that  the  said  Benjamin  Hooke  should  be  let  into  possession  of 
the  purchased  estates,   and  the  receipt  of  the  rents  and  profits 
thereof,  according  to  the  conditions  of  sale,  and  all  proper  parties 
were  to  join  in  and  execute  a  proper  conveyance  and  assurance, 
or   proper  conveyances  and  assurances  of  the  premises,  to  the 
said    Benjamin    Hooke,   or  to   whom   he   should   appoint,   such 
conveyance  and  assurance,  or  conveyances  and  assurances,  to  be 
settled   by   the   Master  in   case   the    parties    differed    about  the 
same:  and  it  was  further  ordered  that  the  said  respective  sums, 
when  paid  into  the  Bank,  should  be  invested  &c.  upon  the  like 
account  v^c,  subject  to  the  further  order  of  the  Court:  and  the 
Court  reserved  the  costs   of  all  parties  of  the  application  until 
further  order. 
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In  August,  1848,  the  purchaser,  having  paid  in  his  purchase-  Db  vmmb 
money  pursuant  to  the  order  of  the  17th  July,  1847,  took  a  dbVwme. 
conveyance  of  the  purchased  premises. 

The  purchaser,  B.  Hooke,  died  on  the  6th  November,  1848,  and 
the  present  petition  was  presented  by  his  legal  personal  representa- 
tives.    The  petition,  after  setting  forth  the  facts  above-mentioned, 
stated,  that,  by  reason  of  the  delay  on  the  part  of  the  vendors  in 
the  delivery  of  an  abstract  deducing  a  good  title,  it  became  impos- 
sible for  the  purchaser  to  comply  with  the  seventh  condition  of 
sale,   and  that  no  perfect  title  to  the  estates  sold  having  been 
shown  until  the  14th  July,  1847,  the  acceptance  of  the  title  by 
the  purchaser  was  necessarily  delayed  until  after  that  day,  and 
the   purchaser  was  unable  on  that  account   to  pay  the  balance 
of   his  purchase-money  into  Court  until  the  7th  August,  1847 ; 
that,  by  reason  of  the  vendors  not  having  performed  their  part 
of  the  seventh  condition  of  sale,  and  not  ^having  shown  a  good       [  *34i  j 
title  until  the  14th  July,  1847,  the  purchaser  suffered  a  great  loss, 
namely,  a  loss  of  S80Z.  or  thereabouts,  being  the  difference  between 
the  sum  of  7612.  Ids,  3d.,  the  amount  of  interest  at  51.  per  cent,  per 
annum  paid  by  him  on  the  sum  of  9,4322.  and  the  interest  thereon, 
at  21.  10s.  per  cent,  per  annum,  made  by  him  thereon,  and  that  he 
therefore  became,  and  the  petitioners  as  his  legal  personal  repre- 
sentatives were,  entitled  to  be  compensated  by  the  vendors,  or  out 
of  the  purchase-money,  for  such  loss.     The  petition  then  prayed 
that  it  might  be  referred  to  the  Master  to  inquire  and  state  whether 
the  seventh  condition  of  sale,  as  to  the  delivery  by  the  vendors  of 
an  abstract  of  their  title  within  the  time  therein  mentioned,  was  or 
was  not  duly  complied  with  by  them  as  between  them  and  the 
purchaser ;  and  if  the  Master  should  find  that  such  condition  was 
not  so  complied  with,  then  that  the  Master  might  also  inquire  and 
state  what  damage  had  been  sustained  by  the  purchaser,  or  what 
compensation  he,  or  the  petitioners,  as  his  legal  personal  representa- 
tives, was  or  were  entitled  to,  either  by  way  of  reduction  of  the 
interest  of  the  purchase-money,  or  otherwise,  by  reason  of   such 
condition  not  having  been  duly  performed  by  the  vendors ;    and 
that  the  amount  of  such  damage  or  compensation  might  be  paid  to 
the  petitioners  by  and  out  of  the  purchase-money  still  remaining  in 
Court,  and  that  the  costs  of  the  petitioners  of  and  relating  to  the 
application,  and  also  the  costs  of  the  purchaser,  as  to  the  affidavits 
filed  on  the  motion  upon  which  the  order  of  the  17th  July,  1847, 
was  made,  might  be  paid  to  the  petitioners  in  like  manner. 
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dk  visme  This  petition  came  on  before  the  Yice-Ghancellor  Wigram  i] 
Db  Vismb.  March,  1848,  the  petitioners  consenting  to  consider  the  motion  o 
the  17th  July,  1847,  as  also  brought  on  to  be  disposed  of ;  and,  oi 
[  ♦342  ]  the  8th  March,  1848,  his  *Honour  dismissed  the  petition  with  costs 
holding  that  a  court  of  equity  could  not  grant  the  relief  prayed 
unless  a  court  of  law  would  have  given  an  action  for  breach  o 
contract,  after  the  contract  had  been  completed,  and  which  he  \irai 
of  opinion  it  would  not  do.  His  Honour  also  stated  that  he  con 
sidered  himself  bound  by  the  cases  which  decided  that,  in  t 
condition  of  this  nature,  where  interest  is  to  be  paid  by  the  pur 
chaser  in  case  of  delay  from  any  cause  whatever,  the  acts  ol 
vendors  are  among  the  causes  of  the  delay  referred  to ;  and  that 
he  gave  no  opinion  whether  a  more  sound  construction  of  the 
words  "any  cause  whatever"  would  not  have  been  "any  cause 
except  the  vendor's  default."  From  this  decision  the  petitioners 
appealed  to  the  Lord  Chancellor. 

The  Solicitor-General   and   Mr.   Shapter  in   support  of    the 
petition : 

The  case  of  Esdaile  v.  Stephenson  (i)  is  relied  upon  on  the  other 
side.  Sir  John  Leach  there  held  that,  where  conditions  of  sale 
provide  that  interest  shall  be  paid  from  a  certain  day  if  the  pur- 
chase be  not  completed,  the  purchaser  cannot  relieve  himself  from 
payment  of  interest  by  alleging  that  the  delay  in  completing  the 
contract  was  caused  by  the  vendor.  We  contend,  however,  ihat 
this  decision  is  wrong,  as  being  against  the  principle  that  a  party 
shall  not  take  advantage  of  his  own  negligence:  Rede  v.  Farr  (2), 
and  is  also  at  variance  with  the  general  current  of  authorities: 
Jones  V.  Mudd{3)f  Denning  v.  Henderson  {4),  The  vendors  have 
broken  their  part  of  the  seventh  condition  by  delivering  an  imper- 
[•8i3]  feet  abstract:  Hobson  v.  Bell{b).  *The  words  "any  cause  what- 
ever,'* in  the  fifth  condition,  must  be  held  to  refer  to  any  cause  not 
arising  from  the  improper  conduct  of  the  vendors.  *  *  In  the 
present  case,  the  purchaser,  by  depositing  his  money  at  the  Wor- 
cester Bank  and  giving  notice  to  the  vendors,  did  all  he  could 
towards  performing  his  part  of  the  contract.  A  similar  course  of 
proceeding  was  approved  by  the  Court  in  Winter  v.  Blades  (6). 


(1)  24  R.  E.  151  (1  Sim.  &  St.  122).    (4)  75  R.  fi.  249  (1  De  G.  &  Sm.  689). 

(2)  18  E.  R.  329  (6  M.  &  S.  121).      (5)  50  R.  R.  90  (2  Beav.  17). 

(3)  28  R.  R,  22  (4  Ru88.  118).         (6)  25  R.  R.  236  (2  Sim.  &  St.  393). 
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Mr.  Roll  and  Mr.  Green,  contra  [relied  on  Esdaile  v.  Stephen-  Be  Vibmk 

son{\)]:  DeVismb. 
The  purchaser  ought  to  have   paid  his  purchase-money  into        [  344  ] 
Court  under  a  special  order.  [  ^'^  ] 

3Ir.  Temple,  Mr.  Wood,  and  Mr.  R.  W.  E.  Forster  appeared 
for  other  parties  to  the  suit. 

(At  the  conclusion  of  the  argument  on  the  part  of  the  vendors, 
the  LiOBD  Chancellor,  addressing  the  Solicitor-General  (who  was 
commencing  his  reply),  said,  that  it  would  not  be  necessary  for  him 
to  reply  upon  the  facts  of  the  case,  as  it  was  quite  plain  that  there 
had  been  a  breach  of  contract  on  the  part  of  the  vendors;  and 
bis  Liordship  at  the  same  time  expressed  his  wish  that  the  reply 
should  be  confined  to  the  subject  of  the  authorities  cited,  adding, 
that  it  was  very  difficult  to  ascertain  on  what  principle  the  several 
deei&ions  had  proceeded.) 

The  Solicitor-General  then  continued  his  reply,  and  contended, 
that  the  several  cases  cited  were  consistent  with  each  other,  with 
the  exception  only  of  Esdaile  v.  Stephenson  (i),  which  was  contrary 
to  all  the  other  authorities. 

The  Loan  Chancbllor  :  ^^^'  ^^ 

The  question  in  this  case  is  of  some  importance  for  the  general 
practice  of  the  Court,  though  certainly  it  does  not  present  a  ques- 
tion of  any  difficulty  as  to  what  in  justice  ought  to  be  done,  or 
what  the  rule  ought  to  be ;  but  the  difficulty  arises  from  several 
of  the  decisions  that  have  taken  place  being  inconsistent  in  principle 
and  with  each  other  ;  and  those  which  appear  to  be  nearest  *right  [  *346  ] 
in  point  of  result  not  always  putting  the  decision  on  the  same  ground. 

Now  the  simple  case  is  this :  In  conditions  of  sale  a  definite  time 
is  fixed  for  certain  acts  to  be  done ;  a  time  is  fixed  for  the  delivery 
of  the  abstract ;  and  a  time  fixed  also  for  payment  of  the  money, 
or  interest  to  run  upon  the  money,  if  not  paid  at  that  time.  It 
18  quite  obvious  that  the  intention  of  the  parties  was,  before  the 
time  came  for  the  payment  of  the  money,  and  from  which  time 
the  interest  was  to  run,  to  have  an  opportunity  of  seeing  whether 
the  abstract  showed  a  good  title  or  not.  If  the  abstract  did  show 
a  good  title,  then,  according  to  the  rule  of  the  Court,  the  property 
would  belong  to  the  purchaser  from  the  time  at  which  the  contract 
oiight  to  be  completed,  and  the  money  would  be  the  money  of  the 
(1)  24  R.  E.  151  (1  Sim.  &  St.  12-2). 
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Db  vismb  vendors,  and,  therefore,  the  one  would  be  entitled  to  the  fruits  o 
DbVismr.  ^^6  property,  and  the  other  to  the  fruits  of  the  money.  Sucb  i 
the  ordinary  rule,  and  such  would  be  its  practical  effect  in  all  case 
where  there  merely  is  a  time  fixed  for  the  performance  of  the  con 
tract,  and  nothing  specific  is  said  as  to  the  time  from  which  interes 
is  to  run. 

Now  this  rule  is  particularly  adverted  to  and  recognised  in»  ] 
believe,  every  case  which  has  been  quoted  against  the  purchase! 
upon  the  present  argument;  I  mean  those  cases  which  occurred 
all  of  them  before  Sir  John  Leach.     In  Esdaile  v.  Stephenson,  he,, 
in  terms,  takes  notice  of  the  rule,  and  in  Paton  v.  Rogers  and 
Jones  V.  Mudd  he  does  the  same  thing.    Every  one  of  these  cases 
recognises  the  rule,  and  lays  it  down  as  the  general  rule  and  prac- 
tice of  the  Court.     In  Esdaile  v.  Stephetisoiif  Sir  J.  Leach  said, 
that  where  the  parties  had  fixed  a  time  from  which  interest  was  to 
run,  the  Court  could  not  depart  from  the  rule  which  the  parties 
[  '847  ]      had  so  laid  down  for  themselves.     *It  does  not,  however,  appear 
very  obvious  why  specifying  in  terms  a  contract  which  the  law 
implies,  though  not  specified,  should  make  any  substantial  differ- 
ence in  the  rights  between  the  parties,  the  rule  being  perfectly 
established    that  interest  is  payable  upon  the    purchase-money 
from  the  time  the  contract  ought  to  be  performed.     When  there 
is  nothing  special  to  take  the  case  out  of  the  rule,  one  does  not 
see  why  the  rule,  though  not  reduced  into  terms,  is  not  to    be 
considered  part  of  the  contract,  the  parties  contracting  according 
to  the  ordinary  rules  which  regulate  the  question  of  interest.      It 
is  very  true  that  parties  may  contract  themselves  out  of  an  implied 
rule,  and  that  where  the  law  would  imply  the  allowance  of  interest 
from  a  certain  time,  they  may,  by  special  contract,  say  that  interest 
shall  not  be  paid  at  that  time,  but  at  some  other  time.    I  do  not, 
however,  find,  in  any  case,  a  contract  that  a  purchaser  is  to  pay 
interest  from  a  day  certain,  although  he  is  prevented  from  performing 
his  part  of  the  contract  by  the  acts  of  the  vendor ;  no  purchaser 
would  make  such  an  agreement  as  that.    I  have  no  doubt  the 
truth  is,  that  in  all  these  cases  of  provision  for  unforeseen  events, 
the  words  ''  from  any  cause  whatever  "  are  intended  to  include  only 
that  which  is  not  expressly  provided  for  by  the  contract.    The 
question  then  is,  whether  a  vendor,  who  does  not  deliver  his  abstract 
showing  a  good  title,  until  a  period  long  after  the  time  specified, 
and  thus,  by  not  performing  his  part  of  the  contract,  prevents  the 
purchaser  from  having  the  benefit  of  his  purchase  until  a  later 


YOL.  Lxxxiv.]    1849.     CH.     1  MAC.  &  G.  347—849.  91 

period,  is  to  have  the  benefit  of  the  contract  against  the  purchaser?     De  Visme 
Nothing  could  be  more  unjust  than  so  to  hold,  or  to  say,  that  a     de  Vibmk. 
purchaser,  having  contracted  to  pay  51.  per  cent,  upon  his  purchase 
money  (in  almost  all  cases,  of  course,  exceeding  the  annual  value 
of  the  property  purchased),  is  liable  to  pay  such  interest  from  the 
time  contracted  for,  though  the  *vendor  has  not  performed  his       L  ***®  ] 
part  of  the  contract  by  delivering  the  abstract  so  as  to  enable  the 
purchaser  to  have  the  benefit  of  the  contract. 

Now  there  are  two  ways  in  which  this  case  may  be  met  in  argu- 
ment and  upon  principle.  It  may  either  be  considered  that  that 
which  has  happened  is  not  within  the  contract,  that  is,  that  the 
party  never  did  mean  to  contract  that  he  would  pay  interest, 
although  he  might  be  prevented  from  having  the  benefit  of  his 
purchase  by  the  default  of  the  vendor,  and  in  this  view  it  is  the 
ordinary  case  of  doing  justice  between  the  parties,  an  event  having 
arisen  which  was  not  expressly  provided  for  by  the  contract ;  or  it 
may  be  considered  that  interest  must  be  paid  upon  the  purchase- 
money,  according  to  the  terms  of  the  contract,  although  the  vendor 
has  not  performed  his  part  of  the  contract,  and  the  purchaser  has 
been  thereby  exposed  to  damage  (the  damage  being  the  difference 
between  the  interest  and  the  annual  value  of  the  property),  and 
then,  although  this  is  a  departure  from  the  terms  of  the  previous 
contract,  which  the  Court  would  not  regard  as  a  bar  to  decreeing  a 
specific  performance,  yet  that  the  Court  will  in  this  case  regard 
it,  by  giving  to  the  purchaser  compensation  for  the  loss  he  has 
sustained  by  the  non-performance  of  the  whole  contract  by 
the  vendor. 

If  a  vendor  sells  property  under  a  description  more  favourable 
than  properly  belongs  to  it,  or  describes  quantities  different  from 
that  which  the  quantities  really  are,  or  professes  to  sell  parcels  of 
land  not  necessarily  connected  with  the  main  body  of  the  land  and 
he  cannot  make  out  a  good  title  to  the  whole,  the  Court  performs  the 
contract ;  but  it  does  not  do  so  in  the  terms  upon  which  the  parties 
originally  contracted.  If  the  Court  finds  that  in  substance,  the 
contract  may  *be  performed,  it  will  perform  it ;  but  it  will  not  L  *34»  ] 
perform  it,  leaving  the  vendor  to  the  benefit  of  the  error,  and  com- 
pelling the  purchaser  to  pay  the  whole  purchase-money,  he  not 
being  able  to  get  the  whole  he  contracted  for.  The  Court  performs 
the  contract,  in  those  cases  which  are  capable  of  compensation,  by 
inquiring  what  the  diminution  in  value  is ;  and  so  far,  therefore, 
alters  the  contract  as  not  to  compel  the  party  to  pay  all  that  he 
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Db  vismc     has  agreed  to  pay,  but  only  so  much  as  appears  to  be  the  value  of 
Db  Vismb.     the  property  which  can  be  conveyed  to  him,  deducting  the  value  of 
so  much  as  he  contracted  for  and  could  not  obtain. 

With  regard  to  the  principal  money,  there  is  no  doubt  about  the 
practice.  The  Court  will  deduct  what  may  be  necessary  to  put  the 
purchaser  in  the  situation  he  ought  to  be  placed  in  ;  and  on  what 
principle  is  it  not  to  deal  in  the  same  way  with  interest  ?  The 
question  here  is,  whether  the  Court  is  at  liberty  to  deal  with  interest 
upon  terms  different  from  those  contracted  for.  In  all  these  cases 
of  compensation  the  Court  does  deal  with  the  principal ;  and  is  not 
the  same  rule  to  apply  to  interest?  The  parties  agree  to  pay 
interest  in  a  certain  way,  upon  the  condition  of  the  vendor  giving  a 
good  abstract  within  a  certain  time.  The  purchaser  could  not  be 
considered  as  intending  to  pay  his  purchase-money  before  he  got 
the  abstract.  If,  therefore,  the  vendor  is  entitled  to  the  interest 
upon  the  money  from  the  time  he  contracted  for,  why  is  he  not  to 
make  compensation  out  of  the  purchase-money  for  default  on  his 
part  ?  To  hold  the  contrary,  would  be  to  do  the  greatest  possible 
injustice.  Where  parties  agree  to  pay  51.  per  cent.,  it  is  always  a 
prejudice  to  a  purchaser  to  pay  it  earlier  than  the  time  from  which 
he  is  to  have  the  enjoyment  of  the  property,  no  property  purchased 
[  •360  ]  producing  51.  per  cent.,  and  it  being  therefore  *a  benefit  to  the 
vendor  and  a  loss  to  the  purchaser.  If  this  arises  from  the  default 
of  the  vendor,  is  the  vendor  to  get  the  benefit  of  his  own  wrong,  and 
to  profit  by  his  own  breach  of  contract ;  and  is  this  Court  specifically 
to  perform  a  contract  with  all  the  disadvantages  that  a  vendor 
imposes  upon  a  purchaser,  without  giving  the  purchaser  any  com- 
pensation ?  I  should  be  very  sorry  indeed  to  find  that  the  autho- 
rities were  such  as  to  compel  me  to  follow  such  a  rule.  I  am  happy 
to  say  that  I  do  not ;  and  although  the  Master  of  the  Bolls,  in 
the  late  case  of  Greenwood  v.  Churchill  (I),  was  evidently  hampered 
by  the  rule  laid  down  by  his  predecessor,  before  whom  the  point 
came  for  decision,  and  though,  when  the  case  was  argued  a  second 
time  before  him,  he  did  not  feel  at  liberty  to  act  upon  a  rule 
diametrically  opposed  to  that  so  laid  down,  yet  he  saw  the  injustice 
of  it,  but  feeling  bound  by  Esdaile  v.  Stephenson^  to  compel  the 
party  to  pay  the  interest,  he  left  it  open  to  him  to  apply  to  the 
Court  for  compensation. 

It  does  not  api)ear  to  me  at  all  necessary,  that  I  should  decide  on 
which  of  the  two  grounds  above  stated,   I   think  the  purchaser 
(1)  68  E.  fi.  130  (8  Beav.  413). 
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enfciiled  to  the  5Z.  per  cent.,  for  they  both  come  to  the  same  thing.  Db  Vismb 
It  is  a  mere  question  on  controverted  authorities,  which  is  the  true  p^g  Vismb. 
principle  to  put  it  upon.  It  is  undoubtedly  certain  that  justice 
requires  that  the  general  rule  as  to  compensation  should  be 
followed ;  and  it  is  not  very  material,  in  effect,  to  distinguish, 
whether  it  is  to  be  regarded  as  compensation  for  the  amount 
of  interest  otherwise  payable,  or  as  compensation  to  be  paid  to  the 
purchaser  by  the  vendor,  (that  compensation  being  to  be  paid  out 
of  the  very  amount  of  interest  which  the  purchaser  according  to 
the  contract  would  have  to  pay.) 

None  of  the  cases  are  directly  in  point,  except  that  of  EsdaiU  v.       [  ^i  ] 
Stephenson  f  where  Sir  John  Leach  laid  down  the  rule  very  distinctly. 
There  are  other  cases  where  there  are  very  peculiar  expressions 
used,  such  as  "  from  any  cause  whatever,"  and  in  others,  "  from 
any  cause  whatever,  except  the  wilful  default  of  the  vendor ;  "  but 
there  is  not  one  of  them  in  which  the  very  case  occurs,  which  is  the 
subject  now  for  consideration,  whether  the  purchaser  is  to  pay 
interest,  notwithstanding  the  delay  should  be  occasioned  by  the  act 
of  the  vendor ;  nor  has  any  authority  been  referred  to  which  would 
lead  to  the  conclusion  as  to  what  would  be  the  result,  if  such  a  con- 
tract were  entered  into.     It  is  not  a  case  very  likely  to  occur ;  but 
one  does  not  well  see  why  a  party  who  agrees  to  perform  an  entire 
contract  should  not  be  bound  by  it.     This  cannot,  however,  be  con- 
sidered as  fixing  the  purchaser  with  the  result  of  delay  arising  from 
the  non-performance  of  the  very  act,  which  the  vendor  had  stipu- 
lated to  perform.     When  the  words  used  are  ''  from  any  cause 
whatever,"  they  must  mean  some  cause  not  provided  for  by  the 
contract ;  the  parties  not  considering  the  probability  of  either  one 
or  the  other  breaking  the  contract. 

I  do  not,  however,  think  it  necessary  that  the  order  should  exactly 
specify  the  grounds  on  which  it  is  made ;  it  is  quite  sufficient  for 
me  to  refer  it  to  the  Master  to  inquire  from  what  time  a  good  title 
was  shown,  and  direct  the  payment  of  the  interest  to  commence 
from  that  time,  the  income  of  the  property  being  of  course  regulated 
by  the  same  rule. 

Considerable  discussion  then  took  place  as  to  the  position  in 
which  the  purchaser  would  be  placed  by  the  decision  of  the  Lord 
Chakcellob,  in  respect  of  the  loss  he  had   sustained  by  having 
appropriated  and  set  apart  *the  balance  of  the  purchase-money  in       [  *:^<^2  ~ 
the  manner  above  stated. 
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db  VI8HB  On  the  part  of  the  purchaser,  it  was  contended,  that  he  wou  I 
DeYismf.  sustain  a  loss  (that  loss  being  the  difference  between  the  21. 10«.  p« 
cent,  received  from  the  bankers,  and  what  he  might  otherwise  ha.^ 
made  of  his  money)  between  the  day  he  set  apart  the  balance  of  li 
purchase-money  and  the  time  when  the  Master  should  find  that  tl 
vendors  showed  a  good  title ;  that  this  loss  arose  from  the  vendor 
default ;  that  the  ordinary  rule  is,  when  a  purchase  is  to  be  con 
pleted  on  a  given  day,  if  the  purchaser  gives  notice  that  his  tnonc 
is  lying  idle,  the  interest  ceases,  and  the  purchaser  becomes  entitle 
to  the  rents  :  Winter  v.  Blades  (i). 

The  Lord  Ghancbllob  observed,  that  the  rule,  as  stated  on  tli 
part  of  the  purchaser,  did  not  apply  to  a  case  where  the  conduct  o 
the  vendor  had  made  it  unnecessary  for  the  purchaser  to  pa;i 
interest.  His  Lordship  added  :  Where  nothing  appears  to  occasion 
the  delay,  the  rule  no  doubt  is,  that  if  the  purchaser,  who,  on  t\u\ 
face  of  the  contract,  is  under  the  necessity  of  paying  on  a  certain 
day,  sets  apart  his  money,  and  gives  notice  that  it  is  ready,  interes.] 
stops  from  that  time,  provided  it  be  shown  he  made  no  interest  oji 
it ;  but  if  the  purchaser  refuses  to  pay  interest,  because  the  delay  is 
occasioned  by  the  vendor,  and  the  case  is  made  out,  no  question  can 
arise  about  intermediate  interest,  because  it  does  not  begin  to  run 
till  the  vendor  has  put  himself  right.  In  the  present  case,  the 
purchaser,  by  precaution,  and  for  fear  of  being  called  ui)on  to  pay 
the  whole  interest,  did  that  which,  according  to  my  view,  it  was 
unnecessary  for  him  to  do  : 
[  358  ]  His  Lordship  concluded  as  follows  : 

My  opinion  is,  that  the  vendors  being  in  default,  the  delay  having 
been  occasioned  by  their  not  performing  their  part  of  the  contract, 
are  not  to  exact  from  the  purchaser  the  payment  of  interest  until 
the  time  they  showed  a  good  title  on  their  abstract :  the  effect  of 
that  is  to  postpone  the  day  agreed  on  for  the  completion  of  the 
contract,  until  the  time  when  the  vendors  put  themselves  right,  and 
showed  their  title  to  be  good  on  the  abstract.     The  result  therefore 
is,  that  until  that  time  there  would  be  no  demand  to  be  made  by 
the  vendors  for  the  payment,  and  therefore  the  interest,  which  was 
to  stand  in  the  place  of  that  payment,  had  not  commenced  to  run  : 
it  did  run  when  they  showed  a  good  title,  and  not  before.    The 
purchaser  is  to  have  compensation  for  the  loss  and  injury  which  he 
sustained  by  the  non-performance  of  the  contract  by  the  vendors  ; 
(1)  2d  E.  E.  236  (2  Sim.  &  St. 
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bat  they,  the  vendors,  are  not  therefore  to  make  compenBation  for 
any  loss  not  arising  ont  of  their  contract,  that  default  on  the  part 
of  the  vendors  not  making  it  necessary  or  proper  for  the  purchaser 
to  lay  his  money  by,  and  make  it  unproductive,  for  the  purpose  of 
throwing  the  loss  of  that  unproductiveness  on  the  vendors.  I  think 
it  is  carrying  the  principle  out  strictly,  to  postpone  the  time  for 
paying  the  purchase-money  till  the  time  a  good  title  was  shown. 
The  vendors  would  be  entitled  to  the  rents  and  profits  up  to  that 
time,  and  the  purchaser's  liability  to  pay  interest  would  commence 
from  that  time,  and  the  Master  must  inquire  when  that  time  was. 

In  discussing  the  question  of  costs,  it  appeared  that  the  motion 
of  the  17th  July,  1847,  and  the  present  petition  had  been  served  on 
all  the  parties  in  the  cause. 

The  Lord  Chancellob  held  that  this  had  been  rightly  done, 
inasmuch  as  the  fund,  by  being  paid  into  Court  to  the  credit  of  the 
cause,  became  thereby  the  fund  of  all  the  parties  to  the  suit. 


Db  Visme 

r. 
Db  Vismb. 


[354  J 


In   re  BAKTHOLOMEW'S  TRUST  (I) 

AND 

In   re   The  ACT   10  &  11  VICT.  c.  96. 

(1  l£aGL  &  G.  354—361 ;  S.  C.  1  H.  &  Tw.  565 ;  19  L.  J.  Ch.  237  ;  14  Jur.  181 ; 

affg.  16  Sim.  585.) 

A  testator,  by  his  will,  directed  the  in  vestment  of  2,000^.,  and  the  payment 
of  the  interest  to  his  daughter  for  life,  and  from  and  after  her  death 
declared  that  the  trustees  should  hold  the  fund  upon  trust,  to  pay  the  same, 
or  assLgn  the  securities,  whereon  the  same  might  be  then  placed  or 
inyested,  unto  between,  and  amongst  all  and  every  the  child  and  children 
of  his  said  daughter,  as  and  when  they  should  severally  attain  the  respec- 
tive age  of  twenty-one  years,  in  equal  shares  and  proportions,  share  and 
share  alike,  **  to  whom  I  give  and  bequeath  the  same  accordingly  *' :  Held, 
that  these  words  contained  a  direct  gift,  independently  of  the  direction  to 
pay,  the  words  '*  to  whom  "  referring  to  all  and  every  the  child  and  children 
of  the  testator's  daughter ;  and  consequently  that  a  child  of  the  testator's 
daughter,  dying  under  twenty-one,  took  a  vested  interest  in  the  legacy. 

This  was  an  appeal  from  an  order  made  by  the  Vicb-Chancbllor 
OF  England,  on  the  Slst  March,  1849,  directing  the  payment  to 
Samuel  Trought  of  a  sam  of  1,9802.,  which  had  been  paid  into 
Court  by  the  trustees  of  the  will  of  Thomas  Bartholomew,  under  the 
provisions  of  the  Act  10  &  11  Vict.  c.  96. 

The  testator,  by  that  portion  of  his  will,  on  the  construction 
(1)  Locke  V.  Lamb  (1867)  L.  B.  4  Eq.  372,  16  L.  T.  616. 
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In  re        of    wliich    the    question   was    raised  by  the  petition,  gave   anc 
^^MBw^tt'^     bequeathed  to  his  trustees  the  sum  of  8,500Z.  of  lawful  money  o 

Trust.  Great  Britain,  to  be  paid  to  or  retained  by  them  at  the  expiration  o: 
six  calendar  months  next  after  his  decease,  upon  the  trusts  therein 
after  named  concerning  the  same;  that  is  to  say,  as  to,  foi 
and  concerning  the   sum   of  1,5002.,   part  of    the    said    sum     oi 

[  *356  ]      8,500Z.,  upon  certain  trusts  therein  mentioned,  *and  not  material  tc 
be  herein  particularly  stated,  being  in  favour  of  Lucy  Bartholomew, 
the  eldest  of  the  testator's  two  daughters  and  her  children ;  and  the 
testator  then  proceeded  as  follows :  ''  And  as  for  and  concerning  the 
sum  of  2,0002.,  the  remainder  of  the  said  sum  of  8,5001.,  upon  trust 
that  they  my  trustees,  and  the  survivor  and  survivors  of  them,  his 
executors,  and  administrators,  do  and  shall  place  out  and  invest  the 
same  at  interest  in  their  or  his  names  or  name,  in  Government,  real 
or  other  sufficient  security,  and  vary,  alter,  and  transfer  such  last- 
mentioned  securities  for  any  others  of  a  similar  nature,  at  discretion, 
in  trust  for  my  daughter  Mary  Ann  BuUer  Bartholomew,  and  pay 
or  cause  to  be  paid  the  annual  dividends  and  interest  thereof,  when 
and  as  the  same  shall  be  received,  into  the  proper  hands  of  my  said 
daughter  Mary  Ann,  to  and  for  her  sole  and  separate  use  and  benefit 
for  and  during  the  term  of  her  natural  life  ;  and,  from  and  after  the 
decease  of  my  said  daughter  Mary  Ann,  upon  trust,  that  my  said 
trustees,  and  the  survivors  and  survivor,  his  executors  and  adminis- 
trators do  and  shall  stand  possessed  of  and  interested  in  the  said 
sum  of  2,000{.,  upon  trust  to  pay  the  same  or  assign  the  security  or 
securities  whereon  the  same  may  be  then  placed  or  invested,  unto 
or  between  or  amongst  all  and  every  the  child  and  children  of  my 
said  daughter  Mary  Ann,  as  and  when  they  shall  severally  attain 
the  respective  ages  of  twenty-one  years,  in  equal  shares  and  propor- 
tions, share  and  share  alike,  to  whom  I  give  and  bequeath  the  same 
accordingly,  with  benefit  of  survivorship  to  and  amongst  such  child 
or  children,  in  case  of  the  death  of  any  one  or  more  of  them  before 
such  share  or  shares  of  and  in  the  said  sum  of  2,0002.  shall  become 
payable ;  and  I  will  that  what  shall  so  survive  shall  from  time  to 
time  likewise  survive  and  go,  and  be  paid  in  like  manner,  together 
with  the  original  shares  or  share  of  such  child  or  children  of  and 

[  ***•"»«  ]  *in  the  said  sum  of  2,0002.,  and  upon  further  trust,  that  they  my 
said  trustees  shall  in  the  meantime,  after  the  death  of  my  said 
daughter  Mary  Ann,  pay  and  apply  the  interests  and  dividends  of 
the  said  2,0002.  for  and  towards  the  maintenance,  clothing,  and 
education  of  such  child  or  children  of  my  said  daughter  Mary  Ann, 
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nntil    their  respective   shares   thereof   shall    become  payable,  in        In  re 
proportion    to    their  respective  shares  therein,   as  they  my  said       mbw^s 
trnstees  shall  in  their  discretion  think  fit."     The  testator  appointed       Trust, 
his  son,  John  Thomas  Wilson  Bartholomew,  his  residuary  legatee, 
and  died  in  1826. 

On  the  19th  September,  1828,  Mary  Ann  BuUer  Bartholomew 
intermarried  with  Samuel  Trought,  and  there  was  issue  of  the 
marriage  one  child  only,  being  a  son,  who  was  born  on  the  6th 
November,  1840,  and  was  called  Samuel  Frederic  Trought,  and 
died  on  the  following  day.  Mrs.  Troughfc  died  on  the  19th  July, 
1847.  The  annual  dividends  and  interest  of  the  2,000/.  were  duly 
paid  to  her  by  the  trustees  during  her  life,  and  up  to  the  last  half- 
jearly  day  of  payment  next  preceding  her  decease.  On  the  3rd 
ipril,  1848,  letters  of  administration  of  the  estate  and  effects  of  the 
injEant  Samuel  Frederic  Trought  were  granted  to  Samuel  Trought, 
and  he,  thereupon,  served  the  trustees  with  a  notice,  requiring 
them  to  pay  to  him  the  said  sum  of  2,0002.  In  the  month  of 
\Iarch,  1849,  the  trustees  paid  the  sum  of  1,980{.  (being  the 
balance  of  the  sum  of  2,000/.,  after  deducting  therefrom  the  legacy 
duty  of  11.  per  cent.)  into  Court,  under  the  provisions  of  the 
Trustees  Belief  Act;  and  Samuel  Trought,  thereupon,  presented 
his  petition  for  payment  of  that  sum  to  him  as  the  representative 
of  his  infant  son. 

The  case  came  on  before  the  Yice-Chancellor  of  England  in 
March,  1849,  when  C.  Parker,  who,  as  representative  *of  the  [  *3o7  ] 
residuary  legatee  who  had  died,  had  been  served  with  a  copy  of  the 
petition,  ap()eared,  and  contended  that  the  legacy  of  2,000/.  had 
never  vested,  and  ought,  therefore,  to  be  deemed  part  of  the 
testator's  residuary  estate.  The  Vice-chancellor,  however,  having 
decided  that  the  legacy  had  vested  in  the  infant  son  of  Samuel 
Trought,  the  question  was  now  brought,  by  way  of  appeal,  before 
the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Hobhouse  for  the  appeal  petition : 

The  bequest  in  favour  of  the  children  of  Mrs.  Trought,  is  plainly 
contingent  on  their  attaining  twenly-one.  The  testator  could  not 
have  used  stronger  words  to  denote  a  contingency,  the  direction 
being  for  the  trustees  to  transfer  to  the  children  "as  and  when 
they  attain  twenty-one,  to  whom  I  give  the  same  accordingly": 
Hanson  v.  Graham  (i).  It  is  true  that  the  will  contained  a  provision 
(1)  5  B.  R.  277  (6  Ves.  239). 
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In  re  for  survivorship  among  the  children;  bat  Sir  W.  Grant  con 
^^MBw^s'^     sidered  this  very  clause  in  Leake  v,  Robinson  {i)  as  not  rebuttinj 

tRusT.  the  contingent  quality  of  the  gift.  So,  also,  with  respect  to  tin 
maintenance  clause,  which  is  to  be  found  in  this  will,  it  is  wel 
settled  that,  where  the  gift  is  contingent,  the  maintenance  clausi 
cannot  have  the  effect  of  altering  the  nature  of  the  legacy :  Bull  v 
Pritchard  (2),  Newman  v.  Newman  (3),  Festing  v.  AUen  (4).  In  the 
case  of  Vawdry  v.  Geddes  (6),  the  trusts  for  maintenance  were  in  th< 
same  words  as  in  this  will,  and  the  legacy  there  was  held  to  be  con 
tingent.  In  the  case  of  Watson  v.  Hayes  (6),  although  there  was  i 
dedication  of  the  entire  interest  to  the  maintenance  and  support  o 
the  legatee,  yet,  inasmuch  as  there  was  an  absence  of  any  word^ 

[  •358  ]  of  gift,  except  in  the  direction  *to  pay  at  a  given  time,  which  nevei 
arrived,  or  upon  a  given  event,  which  never  took  place,  the  gift  ol 
the  principal  sum  was  held  not  to  have  vested.  They  also  referred 
to  the  observations  of  Yice-Chancellor  Wigram  in  the  case  oi 
Leeming  v.  Sherratt  (7). 

Mr.  jRott,  Mr.  Lloyd,  and  Mr.  Nalder,  contra  : 

There  is  no  gift  over  in  default  of  children.  The  words  ''  to 
whom  I  give  the  same  accordingly"  are  referable  to  the  previous 
words  "share  and  share  alike";  and  the  clause  of  survivorship 
leads  irresistibly  to  the  conclusion,  that  each  share  must  have  been 
intended  to  vest  on  the  birth  of  each  child. 

[They  distinguished  the  cases  which  had  been  cited,  and  also 
referred  to  Booth  v.  Booth  (8).] 

[  369  ]  Mr.  Hetherington  for  the  trustees. 

Mr.  MalinSf  in  reply. 

iVur.  16.      The  Lobd  Chancbllob: 

The  construction  which,  in  my  opinion,  must  be  put  upon  the 
expression  in  the  will,  excludes  all  difficulty  in  deciding  upon  the 
interests  of  the  parties,  bringing  the  case  within  the  principle  now 
clearly  established,  and  which  is  recognised  in  the  leading  authority 
relied  upon  by  the  appellant,  Leake  v.  Robinson  (1).     That  rule  is, 

(1)  16  E.  R.  168,  180  (2  Mer.  363;  (5)  32  R.  R.  196  (1  Euas.  &  My. 
see  p.  387).  203). 

(2)  26  E.  E.  27  (1  Eusa.  213).  (6)  48  E.  E.  249  (5  My.  &  Cr.  125). 

(3)  51  E.  E.  206  (10  Sim.  51).  (7)  62  E.  E.  1  (2  Hare,  14). 

(4)  67  E.  E.  339  (12  M.  &  W.  279).  (8)  4  E.  E.  235  (4  Vea.  399). 
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that  if  there  be  a  direct  gift  to  legatees,  a  direction  for  payment        in  re 
when  they  shall  attain  a  certain  age,  shall  not  prevent  the  vesting      '^mbw^s'^' 
of  the  legacy,  and,  therefore,  that  the  personal  representative  of  a       'f  rust. 
legatee  dying  under  such  age  will  be  entitled.    What  Sir  W.  Grant 
decided  was,  that,  where  there  was  no  gift,  except  in  the  direction 
to  pay,  and  the  direction  was  to  pay  when  the  legatee  attained  the 
required  age,  the  gift  was,  in  effect,  a  gift  to  such  of  the  legatees  as 
should  attain  that  age,  and,  therefore,  failed  as  to  such  who  died 
under  it- 

The  question  then  is  simply,  whether  this  will  does  not  contain  a 
gift  to  the  legatees,  independently  of  the  direction  to  pay,  and  I  am 
of  opinion  that  it  does.     The  testator  directs  the  investment  of 
2,000^.  and  payment  of  the  interest  to  his  daughter  for  life;  and 
from  *and  after  her  death  declares  ''  the  trustees  shall  hold  it       C  *^^^  ] 
apon  trust  to  pay  the  same  or  assign  the  securities  whereon  the 
same  may  be  then  placed  or  invested  unto,  between  and  amongst 
all  and  every  the  child  and  children  of  his  said  daughter,  as  and 
when  they  shall  severally  attain  the  respective  age  of  twenty-one 
years,  in  equal  shares  and  proportions,  share  and  share  alike,  to 
whom  I  give  and  bequeath  the  same  accordingly."    Here  are  words 
of  direct  gift,  and  the  only  question  is,  who  are  the  parties  to  whom 
it  is  made,  that  is,  who  are  the  parties  to  which  the  words,    "  to 
whom,"  refer.     The  only  description  of  persons  to  which  they  can 
refer  is,  "all  and  every  the  child  and  children  of  his  daughter." 
If  these  words  of  gift  had  preceded  the  direction  to  pay  at  twenty- 
one,  no  question  could  have  arisen;   and  why  is  not  the  same 
construction  to  be  adopted,  because  he  has  specified  the  objects  of 
his  gift,  not  by  describing  them  in  this  part  of  the  sentence,  but  by 
referring  to  a  description  already  made  in  the  same  sentence.    If 
the  gift  had  been,  ''  and  I  give  the  same  to  all  and  every  the  child 
and  children  of  my  said  daughter  accordingly,"  I  cannot  conceive 
that  any  question  could  have  been  raised.    The  argument  raats 
upon  the  word   "accordingly,"  and  is  reduced  to  this,  that  the 
direction  to  pay  to  children  at  twenty-one,  without  more,  makes  the 
attaining  twenty-one  a  qualification  necessary  for  each  child,  before 
the  legacy  can  be  claimed ;  that,  therefore,  it  is  equivalent  to  a  gift 
to  such  of  the  children  as  shall  attain  that  age,  and  the  gift  which 
follows,  "to  whom  I  give  the  same  accordingly,"  must  refer  to 
those  only  who  should  attain  twenty-one.    But  that  is  making  the 
testator  to  speak,  not  in  the  usual  and  natural  meaning  of  the 
words  used,  but  according  to  a  result  which  certain  technical  rules 

7—2 
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In  re  may,  in  certain  cases,  lead  to,  the  truth  being  that,  in  the  antecedent 
MEw*s  *  passage,  the  testator  did  not  contemplate  the  death  of  any  child 
under  tweuty-one,  *but,  on  the  contrary,  first  provides  for  the  event 
of  all  living  to  attain  that  age :  the  possible  event  of  some  dying 
under  that  age,  he  afterwards  provided  for,  by  the  clause  of 
survivorship. 

I  think,  therefore,  that  there  is  here  a  gift  to  all  the  children  of 
his  daughter,  with  a  direction  that  payment  should  be  made  at 
twenty-one,  and  this  is  what  the  word  "  accordingly  "  refers  to,  for 
that  he  had  before  directed,  but  he  had  not  before  adverted  to  the 
possible  death  of  some  under  that  age.  This  he  provides  for  by 
the  clause  of  survivorship,  which  would  have  been  wholly  useless,  if 
the  gift  had  been  to  such  children  only  as  should  attain  twenty-one. 
In  Leake  v.  Robinsoii,  Sir  W.  Grant  so  considered  the  provision  for 
survivorship ;  but  that  was  because  he  had  come  to  the  conclusion 
that  there  was  no  gift,  except  to  children  attaining  the  required 
age,  and  therefore  held,  that  this  clause  could  not  alter  the  terms 
and  conditions  of  the  gift  which  had  been  already  made ;  but  if, 
instead  of  the  construction  of  the  first  gift  being,  as  I  think  it  is, 
clear  in  favour  of  the  vesting,  there  had  been  expressions  used  of 
more  doubtful  meaning,  and  capable  of  either  construction,  the 
clause  of  survivorship  would  properly  have  operated  strongly  in 
favour  of  that  construction  which  would  make  it  operative.  ^Yith 
respect  to  the  clause  for  maintenance,  it  is  to  be  observed,  that  the 
whole  of  the  interest  and  dividends  of  the  2,000t.  is  given  for  the 
maintenance,  clothing,  and  education  of  the  children,  that  is, 
each  child  was  to  have  the  income  of  its  own  share,  the  mode  of 
application. only  was  left  to  the  discretion  of  the  trustees. 

I  am  clearly  of  opinion  that  the  Yice-Ghancellob  has  put  the 
right  construction  upon  this  part  of  the  will.  The  appeal  petition 
mu^t  therefore  be  dismissed  with  costs. 
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NEWTON  V.  MANNING  (1),  i849. 

AND  ^'±^- 

In  rb  The  ACT  1  WILL.  IV.  c.  65.  „    ^^ 

(1  Mac.  &  G.  362—364.)  L.O. 

r  362  1 
The  Lord  Chancbllor  had  no  jurisdiction  under  the  34th  section  of  the         '■        ^ 

1  Will.  rV.  c.  65,  to  deal  with  the  property  of  a  party  declared  lunatic  by  a 

foreign  jiiriadiction,  except  only  in  conformity  with  the  laws  of  the  country 

where  the  lunacy  has  been  declared. 

This  was  the  petition  of  Harriet  G.  de  Boinville,  the  wife  of 
J.  B.  C.  de  Boinville,  a  defendant  in  the  above  cause ;  and  it  was 
presented  under  the  following  circumstances. 

The  Master,  in  pursuance  of  a  reference  to  him,  certified,  that  the 

petitioner's  husband  had  been  found  a  lunatic  by  the  laws  of 

France,  in  which  country  the  lunatic  was  residing ;  that  he  was 

entitled  to  a  certain  sum  of  money  standing  to  the  credit  of  the 

cause,  consisting  partly  of  principal  monies  and  partly  of  the 

interest  accrued  due  on  such  principal  monies;  and  that  by  the 

laws  of  France,  the  petitioner,  as  the  tutrice  of  the  lunatic  (2),  was 

absolutely  entitled  to  the  whole  annual  income,  and  to  a  sum  out  of 

the  corpu^j  not  exceeding  the  value  of  fifty  francs  per  annum, 

French   rentes,   without  the  opinion   of  the   family  council,   in 

liberating  the  property  of  the  lunatic  from   the  charges  which 

pressed  apon  it,  and  to  all  the  personal  property,  to  satisfy  the 

debts  of  the  lunatic,  subject  to  such  limits  *as  necessity  or  reason       [  *S63  ] 

would  dictate.    The  Master  also  found  that  a  sum  of  402.  had  been 

advanced  to  the  petitioner  for  the  payment  of  legacy  duty  on  behalf 

of  the  lunatic.     The  petitioner  had  also  incurred  debts  for  the 

support  of  two  of  her  sons,  who  were  of  unsound  mind,  to  the 

amoont  of  680L 

Under  these  circumstances,  the  petitioner  prayed  the  payment  to 
her  of  the  interest  and  dividends  which  had  accrued,  and  also  of 
the  sums  of  6802.  and  402.  out  of  the  coiyus. 

By  the  S4th  section  of  the  Act  1  Will.  IV.  c.  65,  it  is  enacted,  "  that 
where  any  stock  shall  be  standing  in  the  name  of,  or  vested  in,  any 

(1)  See  now  the  Lunacy  Act,  1890,  respecting  the  functions  of  a  guardian 
B.134;  Didisheim  y.  London  and  WesU  is  thus  stated:  ''The  guardian  shall 
mintUr  Bank  [1900]  2  Ch.  Id,  69  L.  J.  have  the  care  of  the  person  of  the  minor, 
Ch.  443, 82  L.  T.  738.  C.  A. ;  New  York  and  shall  represent  him  in  all  civil  acts ; 
Security  and  Trust  Co,  v.  Keyier  [1901]  he  shall  administer  his  property  like  a 
lCh.666,70L.  J.  Oh.  330,  84L.T.43.  good   father  of    a  family,  and  shall 

(2)  By  the  450th  Article  of  the  Code  answer  in  damages  and  interest  the 
Civil    of   France   the    general    rule  consequences  of  his  mismanagement" 
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Newton      person  residing  out  of  England,  it  shall  be  lawful  for  the  Lord 
Manwino.     Chancellor,  intrusted  as  aforesaid,  upon  petition  and  proof  beinpj 
made  to   his  or  their  satisfaction,  that  such  person  has   been 
declared  lunatic,  and  that  his  personal  estate  has  been  vested  in  a 
curator  or  other  person  appointed  for  the  management  thereof, 
according  to  the  laws  of  the  place  where  such  person  shall  reside, 
to  direct  any  person  whom  such  Lord   Chancellor    shall    think 
proper  to  appoint  for  that  purpose  to  transfer  such  stock  or  any 
part  or  parts  thereof  into  the  name  of  any  such  curator  or  other 
such  person  as  aforesaid,  or  otherwise,  and  also  to  receive  and  pay 
over  the  dividends  thereof  as  such  Lord  Chancellor  shall  think 
fit;   and  that  such  transfers  and   payments  shall  be  valid  and 
effectual  to  all  intents  and  purposes  whatsoever." 

Mr.  J.  Parker  and  Mr.  Mather,  in  support  of  the  petition,  relied 
on  the  foregoing  section;  and  also  submitted  that  the  Lord 
Chancellor  had  a  discretionary  power  to  warrant  the  appropriation 
of  the  principal  sums  belonging  to  the  lunatic  to  the  discharge  of 
his  debts. 

[  364  ]  The  Lord  Chancellor  (on  being  informed  that  the  petitioner's 

husband  was  not  found  a  lunatic  by  the  laws  of  England),  said,  that 
he  had  no  jurisdiction  under  the  84th  section  of  the  Act  1  Will.  IV. 
c.  65,  to  administer  the  funds,  as  required  by  the  petitioner,  under 
this  lunacy,  except  in  conformity  with  the  laws  of  the  country 
where  the  lunacy  had  been  declared ;  that  if  the  law  of  France 
warranted  the  petitioner  in  dealing  in  the  manner  proposed  with 
the  coi'piis  of  her  husband's  property,  she  had  only  to  arm  herself 
with  the  authority  of  that  foreign  jurisdiction,  and  the  money  would 
be  paid  out  to  her,  as  any  other  sum  of  money  in  Court  would  be 
paid  out  to  a  party  showing  a  title. 

An  order  was,  therefore,  taken,  limited  to  the  payment  to  the 
petitioner  of  the  arrears  of  interest  and  future  income  of  the  sum 
in  Court,  together  with  the  40/.  which  had  been  advanced  to 
satisfy  the  charge  of  legacy  duty. 
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SKAEP  V.   SOTJLBT(l).  i8<9. 

(1  Hac.  &  G.  364 — 376  ;  S.  C.  1  H.  &  Tw.  426 ;  19  L.  J.  Ch.  30 ;  13  Jur.  1109.)        *^1 ' 

The  bill  alleged  that,  at  the  time  of  executing  a  voluntary  settlement,    OQ^TENHAif 
the  settlor  was  insolvent  or  in  embarrassed  circumstances  or  indebted  to  j^  q^       * 

divers  persons :  Held,  in  the  absence  of  any  proof  of  actual  insolvency^         r  3^^  1 
that  the  mere  fact  of  the  settlor  then  owing  some  debts  was  not  sufficient 
to  invalidate  the  settlement. 

In  this  case  there  was  no  allegation  of  any  debt  owing  to  the  plaintiff  at 
the  date  of  the  settlement,  but  the  fact  was  proved  by  evidence  in  the 
cause :  Held,  that  this  circumstance,  though  forming  no  ground  for  deciding 
at  once  against  the  validity  of  the  settlement,  laid  the  foundation  for 
enquiry ;  and  the  Coubt  accordingly  directed  a  reference  to  enquire,  what 
debts  were  owing  by  the  settlor  at  the  time  of  executing  the  settlement,  and 
at  his  death,  and  what,  at  the  time  of  the  settlement,  was  the  amount  of  the 
settlor's  property  not  included  in  it. 

By  an  indenture  of  assignment,  dated  the  7th  December,  1842, 
and  made  between  John  Milner  (a  married  man)  of  the  one  part, 
and  Eliza  Quilton  of  the  *other  part,  after  reciting  that  the  said      [  *365  ] 
J.  Milner  and  E.  Quilton  had,  for  several  years  past,  cohabited 
together,  and  that  the  said  E.  Quilton  had  had  and  borne  four 
children  daring  such  cohabitation,  and  who  were  then  respectively 
living ;  that  the  said  J.  Milner  had  determined  to  discontinue  such 
cohabitation,  and  was  desirous  of  making  provision  for  the  future 
maintenance  of  the  said  E.  Quilton  and  her  said  children,  and  for 
that  purpose  had  agreed  to  secure  unto  her  an  annuity  of  2501. 
during   his   life,  and  to   assign   to   her  two   several  policies  of 
assurance,  effected  on  the  life  of  the  said  J.  Milner,  the  one  bearing 
date  the  26th  July,  1882,  and  the  other  bearing  date  the  24th 
November,  1841,  and  to  continue  the  same  on  foot  during  his  life, 
as  a  provision  for  the  said  E.  Quilton  and  her  said  children :  it  was 
witnessed  that,  in  pursuance  and  performance  of  the  said  agree- 
ment, and  in  consideration  of  the  connection  which  had  theretofore 
existed  between  the  said  J.  Milner  and  E.  Quilton,  and  also  for  the 
nominal   consideration   therein    mentioned,   the   said   J.  Milner 
covenanted  to  pay  the  said  annuity,  and  thereby  assigned  unto  the 
said  E.  Quilton  the  said  two  several  policies,  and  all  additions 
thereto  and  increase  thereof,  and  all  other  monies  whatsoever  which 
should  become  or  be  payable  or  recoverable  upon  the  said  policies, 
to  hold  the  same  upon  the  trusts,  and  for  the  purposes  therein 
mentioned :  and  the  said  J.  Milner  thereby  covenanted,  during  his 
life,  to  pay  the   premiums   upon   the  said  policies;  and  it  was 
declared  that  the  monies  to  be  received  on  the  said  policies  should 

(1)  Cnmleif  v.  Elworthy  (1871)  L.  E.  12  Eq.  158,  40  L.  J.  Ch.  480,  24  L.  T. 
607. 
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Skarp       be  invested  in  the  names  of  trustees,  to  be  named  by  J.  Milner,  in 
SouLBT.      trust,  to  pay  the  dividends  to  the  said  E.  Quiiton  for  life,  and  upon 
her  death,  to  divide   the   fund   among   the   children  of  the  said 
E.  Quiiton. 
[  366  1  J.  Milner  died  on  the  28th  May,  1846,  having  made  a  will  dated 

the  26th  August,  1834,  appointing  the  defendants,  Anthony" 
Morland  Soulby  and  Charles  Wallis  Hoffman,  executors,  who  duly 
proved  the  same. 

On  the  27th  August,  1846,  the  plaintiffs,  Thomas  Skarf  and 
Charles  Thomas  Fearnley,  on  behalf  of  themselves  and  the  other 
unsatisfied  creditors  of  the  testator,  filed  their  original  bill  against 
the  executors,  praying  the  usual  accounts  of  the  personal  estate  of 
the  testator,  and  that  the  same  might  be  duly  administered. 

The  executors,  by  their  answer  to  this  bill,  stated  that  the 
testator's  personal  estate  was  insufi&cient  for  the  payment  of  his 
debts.  A  decree  was  made  on  the  3rd  November,  1846,  whereby 
the  usual  accounts  were  directed.  It  appeared,  that,  at  the  death 
of  the  testator,  the  sums  of  2,250Z.  and  3,000Z.  were  respectively 
payable  upon  the  policies  assigned  to  E.  Quiiton. 

On  the  7th  November,  1846,  the  said  plaintiffs,  "on  behalf  of 
themselves  and  all  other  the  creditors  of  John  Milner,  deceased/' 
filed  a  supplemental  bill  against  the  executors,  and  against  Eliza 
Quiiton  and  her  children,  praying  that  it  might  be  declared  that 
the  indenture  of  assignment  of  the  7th  December,  1842,  was 
fraudulent  and  void  as  against  the  plaintiffs  and  the  other  creditors 
of  the  testator,  and  that  the  monies  assured  and  made  payable  by 
the  two  policies,  or  a  competent  part  thereof,  were  applicable,  and 
ought  to  be  accounted  for,  under  the  decree  of  the  3rd  November, 
1846,  in  aid  of  the  other  personal  estate  of  the  testator,  for  the  pay- 
ment of  his  funeral  and  testamentary  expenses  and  debts ;  and  that 
the  said  monies  might  be  brought  into  Court  and  secured  for  the 
[  ♦se?  ]  benefit  of  the  plaintiffs  and  the  other  *creditors  of  the  testator;  and 
for  an  injunction  against  the  receipt  of  the  same  by  the  said 
E.  Quiiton. 

The  bill  set  out  the  indenture  of  assignment,  and  contained  the 
following  allegations  in  support  of  the  plaintiff's  case  ;  that  the  said 
testator,  at  the  time  of  his  death,  was  justly  and  truly  indebted 
to  the  plaintiff  Thomas  Skarf,  in  the  sum  of  200Z.  and  upwards, 
for  money  lent  and  advanced  to  the  said  testator  in  his  lifetime, 
and  to  the  plaintiff  C.  T.  Fearnley,  in  the  sum  of  30/.  18«.  6d.  for 
goods  sold  and  delivered  to  the  said  testator  in  his  lifetime,  and 
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that  the  said  testator  was  also,  at  the  time  of  bis  death,  indebted  to  Skarf 
divers  other  persons  in  various  sums  of  money ;  that  the  debts  so  soulby, 
dae  and  owing  to  the  said  plaintiffs  from  the  said  testator  at  the 
time  of  his  decease  as  aforesaid,  still  remain  due  and  owing  to  the 
said  plaintiffs  from  his  estate ;  that  the  said  testator,  John  Milner, 
at  the  time  of  his  death,  was  possessed  of  or  entitled  to  the  said 
two  policies,  and  to  the  insurance  and  other  monies  thereby  made 
payable,  and  that  the  same  at  his  death  formed  and  now  forms 
part  of  his  estate,  and  ought  to  be  accounted  for  and  applied  as  such 
niider  the  decree  of  the  3rd  November,  1846 ;  that  the  indenture  of 
assignment  of  the  7th  December,  1842,  was  executed  by  the  testator 
at  a  time  when  he  was  so  insolvent  or  in  embarrassed  circumstances, 
or  at  a  time  when  he  was  indebted  to  divers  persons  in  considerable 
sams  of  money,  and  that  the  same  was  executed  by  him  without 
any  pecuniary  or  other  good  or  valuable  consideration  for  the  same, 
and  that  the  said  testator  never  parted  with  the  custody  or 
possession  of  the  said  policies,  or  either  of  them,  but  retained  the 
same  in  his  possession  or  power  until  the  time  of  his  decease,  and 
that  he  from  time  to  time  paid  the  annual  premiums  which  became 
due  and  payable  in  respect  of  the  said  policies,  and  that  a  con- 
siderable part  of  his  ^estate  and  effects  was  applied  in  or  towards  [  *368  ] 
payment  of  such  premiums,  and  which  but  for  such  payment  would 
have  been  assets  for  payment  of  the  debts  of  the  plaintiffs  and  the 
other  creditors  of  the  said  testator;  that  no  notice  of  the  said 
alleged  assignment  was  given  to  the  Assurance  Companies,  or  either 
of  them,  until  after  the  death  of  the  said  testator,  and  that  the  said 
policies  of  assurance  were  not,  nor  was  either  of  them,  handed  over 
to  the  said  Eliza  Quilton  in  the  lifetime  of  the  said  testator,  or 
nntil  some  time  after  his  decease ;  that  the  indenture  of  assignment 
was  and  is  fraudulent  and  void  as  against  the  plaintiffs  and  the 
other  unsatisfied  creditors  of  the  said  testator,  and  that  the  plaintiffs 
and  the  other  unsatisfied  creditors  of  the  said  testator  are  entitled 
to  have  the  said  insurance  and  other  monies,  or  so  much  thereof 
as  may  be  necessary  for  that  purpose,  applied  under  the  aforesaid 
decree  of  the  8rd  November,  1846,  in  aid  of  the  other  personal 
estate  and  effects  of  the  said  testator,  in  payment  and  satisfaction 
of  the  debts  due  and  owing  to  the  plaintiffs  and  the  other  creditors. 
The  defendant  Eliza  Quilton,  by  her  answer,  denied  that  the 
indenture  was  executed  by  the  testator  at  a  time  when  he  was  in 
insolvent  or  embarrassed  circumstances,  or  at  a  time  when  he  was 
indebted  to  divers  or  any  persons  in  considerable  or  any  sums  of 


( 
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Skarf  money.  She  further  stated,  that,  apon  the  execation  of  the  said 
SouLBT.  indenture  of  the  7th  December,  1842,  the  indenture  and  policies 
were  handed  to  her  by  the  testator,  and  that  she  retained  the  same 
in  her  possession  until  after  his  death ;  that  the  premiums  upon 
the  policies  were  duly  paid  by  the  said  testator  down  to  the  time 
of  his  death. 

Both  parties  went  into  evidence;  but  no  proof  was  adduced  of 
the  testator's  insolvency  at  the  date  of  the  settlement,  or  of  any 
[  ♦369  ]  other  debt  being  then  due  by  *him,  save  only  the  sum  of  200Z.  to 
the  plaintiff,  T.  Skarf,  who  was  in  the  employment  of  the  testator, 
and  who,  as  it  appeared,  had  from  time  to  time  deposited  his 
earnings  in  the  testator's  hands,  and  held  an  I.  0.  U.  signed  by  the 
testator  for  the  amount.  This  debt,  and  also  a  sum  of  80Z.  to  the 
other  plaintiff,  on  account  of  general  articles  of  grocery  supplied, 
were  due  at  the  death  of  the  testator. 

The  case  came  on  before  the  Yice-Chancellor  of  England  on  the 
6th  November,  1848,  when  his  Honour  made  a  decree,  declaring  that 
the  indenture  was  void  as  against  the  creditors  of  the  testator,  and 
that  the  proceeds  of  the  policies  (which  had  been  previously  paid 
into  Court)  were  assets  for  the  creditors  of  the  testator,  and  ought 
to  be  applied  accordingly.  From  this  decision  the  defendant,  Eliza 
Quilton,  appealed  to  the  Lord  Chancellor. 

Mr.  Stuart,  Mr.  J.  Parker,  and  Mr.  Younge  in  support  of  the 
decree : 

This  bill  does  not  seek  to  impeach  the  deed  on  the  ground  of 
immoral  consideration,  but  as  a  voluntary  settlement  void  against 
creditors.  Our  contention  is,  that  if  a  man,  owing  money  to  a  party, 
makes  a  voluntary  settlement,  that  settlement  will  be  set  aside  at 
the  suit  of  that  party,  and  when  set  aside,  the  settled  property 
will  be  assets  for  the  payment  of  creditors  generally.     *     *     * 

[  372  J  Mr.  Bacon  and  Mr.  F.  J.  Hall,  for  the  executors. 

Mr.   Bethell,   Mr.  Rolt,  and   Mr.  Southgate,  for  E.  Quilton : 
[  373  1  *     *     There  is  nothing  to  show  that  the  settlor  was  at  the  date 

of  the  settlement  insolvent.     *     *     * 

Ml'.  Stuart,  in  reply.     *     *     * 

Nov.  24.      The  Lord  Chancellor  : 

[  374  ]  The  bill  in  this  case  alleges  the  death  of  the  testator  in  May, 

1846,  and  that  debts  were  then  due  to  the  plaintiffs.    It  then  states 
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the  settlement  of  the  7th  December,  1842,  and  alleges  that  the       Skabf 

testator  was  at  the  time  insolvent  or  in  embarrassed  circumstances,      soulby. 

or  indebted   to   divers  persons  in  considerable   sums  of  money. 

There  is,  however,  no  allegation  that  the  plaintiffs'  debt  was  due  at 

the  time  of  the  settlement,  and  there  is  no  evidence  of  the  testator 

being  indebted  at  this  time,  except  the  1. 0.  U.     The  decree  appealed 

from,  declares  that  the  settlement  is  void  against  creditors,  and 

finds  the  procJaeds  of  the  policies  to  be  assets,  the  Yigb-Ghancellor 

saying,  that  the   statement  that   the   settlor    was    insolvent    or 

embarrassed  at  the  time  of  the  deed,  was  superfluous ;  for  that  it 

was  enough  to  prove  that  he  was  indebted  at  the  time. 

[His  Lordship  then  referred  to  a  number  of  conflicting  cases  on 
the  statute  of  13  Eliz.  c.  5  (to  which  cases  reference  is  no  longer 
necessary),  and  continued  as  follows :] 

In  Townsend  v.  Westacott  (i),  Lord  Langdalb  put  the  rule  upon  [  376  ] 
its  true  principle,  holding  that  it  was  not  necessary  to  show 
insolvency,  but  that  the  mere  evidence  of  some  debt  at  the  time  of 
the  settlement  was  not  sufficient.  In  the  case  before  me,  there  is 
no  proof  of  debt  at  the  time  of  the  settlement,  unless  the  I.  0.  U.  for 
200{.  dated  the  2nd  April,  1841,  and  now  produced  by  the  plaintiffs, 
be  considered  as  establishing  the  fact ;  but  if  so,  it  could  only  prove 
SOW.  due,  and  not  the  state  of  the  settlor's  affairs.  But  this  docu- 
ment is  not  stated  in  the  bill ;  nor  is  there  any  allegation  that  the 
plaintiffs'  debt,  to  which  it  is  supposed  to  relate,  was  due  at  the  date 
of  the  settlement ;  and  the  defendants  could  not  possibly  have  been 
prepared  with  any  *proof  affecting  that  document.  It  is,  therefore,  [  ♦376  ] 
impossible  to  support  a  decree  upon  such  evidence ;  and  the  only 
doubt  I  have  had  is,  whether  I  ought  to  dismiss  the  bill,  or  to  direct 
inqoiries.  [After  referring  to  various  conflicting  authorities  upon 
this  point,  his  Lordship  said :]  If  I  were  to  dismiss  this  bill,  any 
other  creditor  might  raise  the  question  in  another  suit,  so  that  the 
effect  would  only  be  unnecessary  expense  and  delay,  and  the  I.  0.  U., 
though,  under  the  circumstances,  not  affording  proof  upon  which 
any  judgment  ought  to  be  founded,  may  well,  if  it  were  necessary* 
lay  the  foundation  for  inquiry. 

I  propose,  therefore,  to  refer  it  to  the  Master,  to  whom  the 
administration  suit  has  been  referred,  to  inquire  what  debts  were 
owing  by  the  settlor  at  the  time  of  the  execution  of  the  settlement, 
and  at  his  death,  and  what  at  the  time  of  the  settlement  was  the 
amount  of  the  settlor's  property  not  included  in  the  settlement. 
(1)  60  B.  K.  193  (2  Beav.  340). 
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Tr-r. 


1848. 

Nov.  17. 

1849. 

Nov.  7. 

Shad  WELL, 
V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[  417  1 


[  •^is  ] 


LEWIS   V.   SMITH  and  Others. 

(1  Mac.  &  0.  417—422.) 

Injunction  decreed  to  restrain  a  solicitor  from  communicating  to  a  party 
who  was  suing  a  former  client,  documents  or  matters  of  evidence  which  had 
come  to  the  possession  or  knowledge  of  the  solicitor  in  respect  of  his  employ- 
ment for  such  client,  and  to  restrain  the  party  suing  from  using  in  his  action, 
or  otherwise,  any  documents  or  matters  of  evidence  which  he  had  so  ohtained. 

On  a  motion  for  an  injunction  being  refused,  the  costs  were  reserved  to 
the  hearing  of  the  cause ;  and  at  the  hearing,  the  injunction  was  decreed, 
and  the  defendant  was  ordered  to  pay  to  the  plaintiff  the  costs  so  reserved, 
as  well  as  the  general  costs  of  the  suit  relating  to  the  injunction.  But,  on 
appeal,  this  course  of  proceeding  was  disapproved  by  the  Lord  Chancellor, 
and  the  decree  was  altered  by  striking  out  the  order  for  payment  of  the 
reserved  costs  (1). 

The  rule  which  forbids  an  appeal  on  the  question  of  costs  alone  does  not 
preclude  the  Court,  where  the  appeal  embraces  other  mattera  also,  from 
varying  the  decree  as  to  costs,  though  it  affirm  it  as  to  such  other  matters : 
but  such  variation  will  not  protect  the  appellant  from  the  costs  of  the  appeal. 

This  was  a  suit  by  a  member  of  the  provisional  committee  of  an 
abortive  Railway  Company  against  certain  persons  who  had  acted  as 
the  solicitors  of  the  committee,  and  one  Eeynell,  who  had  brought  an 
action  against  the  plaintiff  as  one  of  the  members  of  the  committee. 

The  case  made  by  the  bill  was, 

That  the  defendants,  Smith  &  Co.,  the  solicitors,  were  the 
original  promoters  of  the  undertaking,  and  that  they  had  applied 
to  the  plaintiff,  and  several  other  influential  persons,  to  become 
subscribers,  and  to  allow  their  names  to  be  put  upon  the  pro- 
visional committee.  That  the  plaintiff  had  at  first  refused,  but 
had  at  length  consented,  upon  the  solicitors'  giving  him  an 
indemnity  in  the  following  terms: 

*'  The  Central  Kent  Railway  Company. 
'*  Sir, — In  consideration  of  your  having  consented  to  allow  your 
name  to  be  placed  on  the  list  of  the  provisional  committee  of  the 
above  Company,  and  agreeing  to  take  fifty  shares  and  pay  the 
deposit  thereon,  subject  to  any  arrangement  to  be  made  respecting 
the  application  *of  this  and  other  deposits,  we  hereby  undertake  to 
indemnify  you  from  all  personal  responsibility,  and  to  hold  you 
harmless  against  all  costs,  charges,  and  expenses  that  have  been, 
or  may  be,  incurred  in  and  about  the  formation  of  the  said  Com- 
pany, the  meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  Company,  applying  for  an  Act  of  Parliament, 
or  anything  relating  thereto.     19th  October,  1845.'* 

"  Smith  &  Co." 
(1)  See2>08<,  p.  230. 
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That,  in  the  progress  of  the  formation  of  the  Company,  the  Lbwib 
provisional  committee  had  incurred  debts  to  divers  persons,  and  smith. 
amongst  others  to  the  defendant,  Beynell,  upon  orders  given  in 
their  name  by  the  defendants,  the  solicitors :  but  that  the  under- 
taking was  abandoned  before  any  shares  were  allotted ;  and  that, 
upon  the  defendant  Beynell  applying  to  the  solicitors  for  payment 
of  his  demand,  he  was  told  that  he  must  look  to  the  provisional 
committee :  and  that,  upon  his  requiring  the  solicitors  to  provide 
him  with  the  means  of  fixing  some  of  the  members  of  the  com- 
mittee with  liability  to  his  demand,  they  had  communicated  to  him 
various  letters  and  documents,  and  matters  of  evidence,  which  had 
come  into  their  possession  in  the  course  of  their  employment  as 
solicitors  to  the  committee;  and  that  he  had  thereupon  brought 
his  action. 

The  bill  prayed  that  the  defendants,  the  solicitors,  might  be 
restrained  by  injunction  from  communicating  or  disclosing  to  the 
defendant  Beynell,  or  to  any  person,  except  on  examination  as 
witnesses  in  a  judicial  proceeding,  any  facts,  matters,  or  documents 
concerning  the  rights,  interests,  or  liabilities  of  the  plaintiff,  which 
came  to  their  or  any  of  their  knowledge  or  possession  in  respect  of 
their  employment  as  solicitors  of  the  committee,  and  that  Beynell 
might  in  like  manner  be  restrained  *from  using  in  his  said  action,  [  *u^  | 
or  otherwise  against  the  plaintiff,  any  of  the  documents  therein- 
before particularly  mentioned,  or  any  documents  concerning  the 
rights,  interests,  or  liabilities  of  the  plaintiff  which  having  so  come 
into  the  possession  or  knowledge  of  the  defendants,  the  solicitors, 
in  respect  of  their  said  employment,  had  been  communicated  by 
them  to  Beynell.  And  that  the  defendants,  the  solicitors,  might  be 
decreed  specifically  to  perform  the  said  contract  of  indemnity,  the 
plaintiff  offering  to  perform  the  same  on  his  part ;  and  for  general 
feliet 

A  motion  for  an  injunction,  made  at  an  early  stage  of  the  suit 
before  the  Yice-Chancellor  of  England,  was  refused ;  but  the  costs 
of  it  were  reserved  to  the  hearing. 

At  the  hearing,  his  Honour  was  of  opinion  that,  as  the  under- 
taking had  been  abandoned  before  any  shares  were  allotted,  the 
contract  of  indemnity  had  not  attached,  and  could  not  be  enforced ; 
and  he  accordingly  dismissed  so  much  of  the  bill  as  related  to  that 
Bobject,  with  costs,  to  be  paid  by  the  plaintiff  to  the  defendants, 
the  solicitors ;  but  he  decreed  an  injunction  as  prayed  against  both 
the  solicitors  and  Beynell  respectively,  and  ordered  the  costs  of  so 


no  1848-49.     CH.     1  MAC.  k  G.  419—421.  [a.R, 

Lewis  much  of  the  suit  as  related  to  that  matter,  and  also  the  reserved 
Smith«       <^osts  of  the  motion,  to  be  paid  by  the  defendants  to  the  plaintiff. 

Each  of  the  three  parties  appealed  against  those  parts  of  the 
decree  which  were  adverse  to  them,  respectively. 

On  the  hearing  of  the  appeals, 

[  420  ]  The  Solicitor-General  and  Mr.  FoUett  appeared  for  the  plaintiff. 

Mr.  Js.  Parker  and  Mr.  Sidney  Smith  for  the  solicitors. 
Mr.  Rolt  and  Mr.  Lloyd  for  Reynell. 

In  the  coarse  of  the  argument 

The  Lord  Chancellor  observed,  with  reference  to  the  costs  of 
the  motion,  that  as  a  general  rule  the  costs  of  a  proceeding  ought 
to  be  disposed  of  at  the  hearing  of  it ;  but  that  at  all  events  he 
could  not  approve  of  the  practice  of  reserving  the  costs  of  a 
proceeding  for  the  purpose  of  eventually  giving  them  to  the 
unsuccessful  party. 

1849.        The  Lord  Chancellor: 

I!L*  When  this  case  was  heard,  I  expressed  my  opinion  upon  the 

several  points  raised  by  these  appeals,  but  declined  making  any 
order,  in  the  hope  that  the  parties  might  come  to  some  arrange- 
ment amongst  themselves,  more  for  their  mutual  advantage  than 
any  order  I  could  make.  This  hope  has  not  been  realised ;  and  it 
is,  therefore,  necessary  that  I  should  make  an  adverse  order 
between  the  several  parties. 

First,  as  to  the  plaintiff's  appeal,  complaining  that  the  bill  had 
been  dismissed.  I  stated  that  I  thought  the  plaintiff  ought,  as 
against  the  defendants  Smith  &  Co.,  to  have  had  an  opportunity  of 
establishing  his  case  at  law.  Upon  again  perusing  the  papers,  I 
adhere  to  this  opinion :  and,  upon  this  appeal,  my  order  is  that,  as 
•■  •421  ]  against  Smith  &  Co.,  it  stand  over  for  one  year,  *with  liberty  for 
the  plaintiff  to  bring  such  action  as  he  may  be  advised  upon  the 
contract  of  indemnity  in  the  bill  mentioned ;  but,  as  to  the  rest  of 
the  bill,  the  decree  must  be  affirmed. 

The  appeals  of  Smith  &  Co.  and  of  Beynell  may  be  disposed  of 
together,  as  both  depend  upon  the  question  how  far  Smith  &  Co. 
acted  as  solicitors  for  the  plaintiff:  for  this  purpose  I  have  looked 
through  the  pleadings  and  proofs,  and  think  it  clearly  established 
that  they  did  so  act.     No  Company  was  ever  formed ;  but,  certain 
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individuals  wishing  to  establish  a  Company,  at  the  suggestion,  it 
appears,  of  Smith  &  Co.,  employed  Messrs.  Smith  &  Co.  for  that 
purpose.  That  they  acted  for  that  purpose  as  solicitors,  and  were 
subject  to  all  the  responsibilities  attaching  to  such  employment, 
cannot  be  disputed  ;  but  for  whom  were  they  so  acting  ?  Not  for 
any  Company,  for  none  was  ever  formed  :  obviously,  therefore,  for 
those  who  employed  them  in  their  individual  character,  though  for 
the  purpose  of  establishing  a  Company ;  but  of  them  the  plaintiff 
was  one,  and  as  such  entitled  to  all  the  protection  against  the  acts 
of  his  solicitors,  which  any  other  client  is  entitled  to.  The  injunc- 
tion, therefore,  was,  I  think,  properly  ordered ;  and  the  costs  of  the 
suit,  80  far  as  it  related  to  such  injunction,  properly  given. 

But  in  both  these  appeals  a  question  is  raised  as  to  the  costs  of  a 
motion  for  an  injunction,  which  was  refused,  but  the  costs  reserved ; 
and,  by  the  decree,  those  reserved  costs  are  ordered  to  be  paid  by 
these  two  defendants.  I  before  stated  my  objection  to  this  course 
of  proceeding ;  but  it  is  merely  a  question  of  costs,  and  if  there  had 
not  been  other  matter  introduced  into  the  appeal,  it  could  not  have 
been  supported  upon  that  ground  alone.  Now,  being  of  opinion 
that  *the  appeal  must  be  supported  upon  such  other  matter,  it  rests 
solely  upon  the  reserved  costs  of  the  motion ;  but  I  am  not  absolutely 
precluded  by  the  practice  of  the  Court  from  correcting  what  I  con- 
ceive to  be  an  error  as  to  the  costs  of  the  motion,  though  it  would 
be  unjust  to  permit  them  to  affect  the  costs  of  the  appeals.  I  pro- 
pose, therefore,  to  affirm  the  decree  as  to  these  two  appellants, 
striking  out  the  direction  for  payment  of  the  reserved  costs  of  the 
motion,  bat  making  the  appellants  pay  the  costs  of  the  appeals. 


Lbwis 
Smith. 


[  M22  ] 


STYLES  (OE  STILES)   v.  GUY  (1). 

(1  Mac.  &  G.  422—436;  S.  C.  1  H.  &  Tw.  623  ;  19  L.  J.  Ch.  185 ;  14  Jur.  355 ; 

aftg.  16  Sim.  230.) 

Two  of  three  executors,  with  the  knowledge  that  there  were  unsettled 
aocounU  subsisting  at  the  testator's  death  between  the  testator  and  their 
co-executor  in  respect  of  which  they  had  reason  to  believe  that  the  latter 
was  considerably  indebted  to  the  estate,  took  no  effectual  steps  to  compel 
him  to  account  and  pay  or  secure  the  balance  due  for  several  years  after 
the  testator's  death,  at  the  end  of  which  he  became  bankrupt.  The  solvent 
executors  being  unable  to  prove  that  an  attempt  to  recover  the  money  at  an 


1848. 
Xav.  11. 

1849. 
yov.  10. 

SUADWELL 
V..C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[422] 


(I)  The  plaintifif's  name  is  spelt 
"Stiles"  in  the  report  in  16  Simons, 
230,  which  is  referred  to  in  In   re 


Stevens'  [1898]  1  Oh.  162,  67  L.  J.  Oh. 
118,  77  L.  T.  508,  0.  A.— 0.  A.  S. 
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Styles  earlier  period  would  have  been  fruitless,  were  decreed  to  make  good  the  loss, 

(or  Stilxs)  as  HayiDg  been  occasioned  by  their  wilful  neglect  and  default. 

J^'  It  is  the  duty  of  executors,  no  less  than  of  trustees,  to  keep  a  check  upon 

'  each  other's  conduct,  and  an  executor  is  equally  chargeable  with  neglect  irm 

allowing  a  part  of  the  estate  to  remain  outstanding  in  an  improper  state 

of  investment,  whether  the  party  in  whose  hands  it  is  so  outstanding  be  a^ 

co-executor  or  a  stranger. 

This  was  an  appeal  from  part  of  an  order  of  the  Vicb-Chancellor 
OF  England,  on  exceptions  and  further  directions,  whereby  the  appel- 
lants, who  were  two  of  the  executors  of  a  testator,  were  ordered  to  make 
good,  with  interest  at  4  per  cent,  from  the  testator's  death,  a  large 
sum  of  money  which  their  co-executor,  who  had  been  agent  to  the 
testator,  had  retained  in  his  hands  for  six  years  after  the  testator's 
death,  and  which  had  been  eventually  lost  by  his  becoming  bankrupt 
[  423  ]  The  plaintiffs  were  a  daughter  of  the  testator,  who  was  entitled 

for  life,  and  her  children,  entitled  in  remainder  to  a  share  of  bis 
residuary  estata  The  suit  was  commenced  in  the  Exchequer,  and 
was  heard  before  Lord  Lyndhurst,  C.  B.,  who  was  of  opinion  that  a 
prima  facie  case  of  liability  was  established  against  the  solvent 
executors,  but  at  their  request  directed  certain  inquiries  suggested 
by  their  answer.  These  inquiries,  with  the  findings  of  the  Master 
upon  them,  and  the  other  facts  and  circumstances  of  the  case,  are 
sufficiently  detailed  for  the  purpose  of  this  report  in  the  Lord 
Chancellor's  judgment. 
On  the  hearing  of  the  appeal, 

Mr.  Stuart,  Mr.  James  Parker,  and  Mr.  Heathjield  appeared 
for  the  two  solvent  executors  (the  appellants). 

Mr.  Bethell,  Mr.  Roll,  and  Mr.  Pittman,  for  the  plaintiffs. 

Mr.  Lloyd,  Mr.  Bevir,  and  Sir  W.  Riddell,  for  other  parties  in 
the  same  interest. 

1849.        The  Lord  Chancellor  : 

— L. '  The  facts  of  this  case,  so  far  as  necessary  to  be  considered  in 

deciding  the  question  upon  the  appeal,  are  as  follows :  The  testator 
had  been  accustomed  for  many  years,  and  up  to  the  time  of  his 
death,  to  employ  Anthony  Guy,  a  solicitor,  not  only  in  his  profes- 
sional capacity,  but  as  agent  in  the  management  of  his  pecuniary 
[  •424  ]  affairs,  much  in  the  character  of  a  banker.  He  *left  large  sums  of 
money  in  his  hands,  not  as  incidental  to  his  employment  of  a 
solicitor  and  agent,  but  upon  loan  at  interest  without  security,  and 
simply  upon  his  notes  or  accountable  receipts,  the  whole  balance 
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at  the  time  of  the  testator's  death  amounting,  as  the  Master's  report       Stylks 
finds,  to  12,981L  5s.  U.  ^°'  ^J/^^^^ 

The  testator  appointed  this  Anthony  Guy  and  Eichard  Tuckey         ^"y- 
the  younger,  the  testator's  nephew,  and  Eichard  Tuckey,  one  of  his 
sons,  executors  and  trustees  of  his  will.      The  will  does  not  take 
any  notice  of  the  testator's  connection  with  Anthony  Guy,  or  of  the 
debt  due  from  him,  but  it  directs  the  executors  as  soon  as  con- 
veniently may  be  after  his  decease,  to  sell  and  convert  into  money 
all  such  parts  of  his  property  as  should  not  consist  of  moneys,  or 
securities  for  money,  and  to  call  for,  receive,  and  get  in  all  such 
part  or  parts  thereof  as  consisted  of  book  debts  or  securities  for 
money  not  approved  of  by  them  ;  and,  after  directing  them  to  retain 
50{.  each  as  a  small  compensation  for  their  trouble,  and  directing  the 
payment  of  his  debts,  he  gave  one  seventh  part  of  the  residue  to  his 
son  Eichard,  and  directed  his  executors  to  place  out  and  invest  the 
remaining  six  sevenths  in  or  upon  any  of  the  Parliamentary  stocks 
or  funds,  or  on  real  securities  in  England :  and  one  of  these  six 
sevenths  he  gave  to  each  of  his  children  and  their  families :  (the 
particulars  of  which  it  is  not  material  to  state,  as  infants  were 
bterested  in  all  these  shares,  which,  so  far  as  the  capital  is  con- 
cerned, excludes  all  question  as  to  acquiescence,  on  the  part  of  the 
cestui  que  trusts  of  the  capital,  in  the  devastavit  for  which  compensa- 
tion is  sought  in  this  suit).     He  also  directed  that  all  advances 
made  by  him  to  any  of  his  children  should  be  taken  as  part  of 
their  shares. 

The  testator  died  in  September,  1823.  All  the  three  executors 
proved ;  but  Anthony  Guy  appears  to  have  principally  acted  in  the 
trusts  of  the  will. 

The  correspondence  shows  that  no  one  of  the  family  interested  [  ^25  j 
under  the  will  or  of  the  executors  were  acquainted  with  the  actual 
Btate  of  Anthony  Guy's  account  with  the  estate :  but  that  he  had 
large  funds  belonging  to  that  estate  in  his  hands  must  have  been 
known,  several  of  the  tenants  for  life  applying  to  him  for  and 
receiving  from  him  payment  on  account  of  what  was  coming  to 
them,  and  he  having,  in  December,  1825,  paid  Eichard  Tuckey,  the 
BOD,  3,200i. 

The  family  soon  became  impatient  at  their  not  being  able  to 
ascertain  the  state  of  the  testator's  property,  but  do  not  appear  to 
have  entertained  any  suspicions  of  the  solvency  of  Anthony  Guy. 
The  letters  show  that  Eichard  Tuckey,  the  son,  so  early  as  the  11th 
Jannary,  1826,  applied  to  Anthony  Guy,  and  pressed  him  for  a 
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Styles       settlement  of  the  testator's  affairs.     Applications  for  this  purpose 
f?.  were  often  repeated  by  the  co-executors,  and  by  different  members 

^^^'  of  the  family,  but  were  always  avoided  by  Anthony  Guy,  until  the 
original  bill  in  this  cause  was,  in  March,  1829,  filed  by  Joanna 
Stiles,  one  of  the  testator's  daughters,  and  her  children.  On  tli€ 
23rd  of  July,  1829,  an  order  was  made  upon  Anthony  Guy's  answer, 
for  payment  into  Court  by  him  of  6,100/.  on  account  of  the  testator's 
estate  on  or  before  the  6th  November,  and  that  time  was  afterwards, 
without  the  knowledge  of  the  co-executors,  enlarged  by  an  order  of 
12th  November,  1829,  to  the  18th  January,  1830 ;  but,  on  22nd 
November,  1829,  Anthony  Guy,  being  insolvent,  absconded,  and 
was  soon  afterwards  declared  a  bankrupt,  and,  in  November,  1880, 
a  supplemental  bill  was  filed,  stating  the  case  (i)  against  his 
co-executors. 
[  426  ]  By  the  original   decree   of  the  Exchequer  in  1832,  the  usual 

accounts  were  directed  to  be  taken,  and  it  was  referred  to   the 
Master  to  inquire, 

1st,  Whether  any  of  the  adult  parties  had  acquiesced  in  the 
debt  due  from  Anthony  Guy  at  the  time  of  his  death  not  being 
called  in. 

2nd.  Whether,  if  Bichard  Tuckey,  the  son,  had  taken  measures 
to  call  in  that  debt,  it  might  or  could  have  been  recovered,  and, 

8rd.  Whether  the  enlargement  of  the  time  for  paying  the  6,100/. 
into  Court  had  been  ordered  without  the  knowledge  or  consent  of 
Bichard  Tuckey  the  younger  and  Bichard  Tuckey  the  son  ;  and 
whether,  if  such  enlargement  had  not  taken  place,  the  money 
might  or  could  have  been  recovered  ? 

The  first  inquiry  the  Master  answered  in  the  negative,  finding  that 
none  of  the  adult  parties  acquiesced  in  the  debt  due  from  Anthony 
Guy  to  the  testator  at  the  time  of  his  death  not  being  called  in. 

This  was  the  only  part  of  the   Master's   findings  disputed    by 
exceptions,  which  asserted  the  affirmative.     These  exceptions  the 
Vice-Chancellor  overruled,  and  I  think  most  properly. 
[  427  ]  The  acquiescence  to  be  inquired  into  could  only  consist  of  what 

(1)  The   case  so  stated  was — That  secuiity  for  the  same,  and  that  they 

the  Tuckeys  were  privy  to  and  autho-  acquiesced     in    and    permitted    such 

rised  the  receipt  of   various  sums  of  retainer  by  him,  and  thereby  became 

money,  part  of  the  personal  estate  of  responsible    for    the    whole    balance 

the  testator  by  Anthony  Guy,  and  that  due  from  A.  Guy  at  the  time  of  his 

they  well  knew  that  a  very  large  sum  bankruptcj';  and  the  bill,  which   'was 

of  money  was  at  all  times  due  from  supplemental  as  against  the  assignees 

him  to  the  testator's  estate,  and  was  and   Guy,  prayed    that  the  Tuckeys 

retained  by  him  without  any  sufficient  might  be  made  liable  accordingly. 
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would  be  tantamount  to  an  approval  of  the  debt  due  from  Anthony        Styles 
Gay  remaining  in  his  hands ;  whereas  the  evidence   and  corre-         '  v. 
spondence  prove  that  all  parties  were  kept  in  ignorance  as  to  the         ^^^* 
state  of  the  account  between  Anthony  Guy  and  the  estate,  and  that 
all  were  anxious  and  earnestly  pressed  for  a  statement  and  settle- 
ment of  thia  account.     It  is  true  that  it  appears  that  the  parties 
were  aware  that  large  sums  were  in   his  hands,  and  that  they 
received  on  account  of  their  life  income  various  sums  of  money 
from  Anthony  Guy,  and  to  this  extent  the  defendants,  the  other 
executors,  are  entitled  to  the  benefit  of  such  fact ;  but  that  is  very 
far  from  establishing  the  aflBrmative  of  the  inquiry.     The  appeal, 
therefore,  so  far  as  it  complains  of  the  judgment  upon  the  exception, 
mnst  be  dismissed. 

As  to  the  second  inquiry,  the  Master  finds  that  no  party  had 
brought  any  statement  before  him,  although  he  had,  at  the  instance 
of  the  plaintiff,  called  upon  the  defendants  to  prosecute  the  same ; 
and  as  to  the  third  inquiry,  he  finds  that  the  enlargement  of  the 
time  for  paying  in  the  6,100Z.,  was  made  without  the  knowledge  or 
consent  of  the  co-executors ;  but  that  if  no  such  enlargement  had 
taken  place,  the  money  could  not,  after  the  6th  November,  1829, 
have  been  recovered. 

These  causes  having  come  before  the  Vice-Chancellor  of  England 
upon  exceptions  and  further  directions,  his  Honour,  by  an  order 
of  the  3rd  June,  1848,  after  overruling  the  exception,  declared, 
that  the  defendants  Thomas  Tuckey  and  Elizabeth  Rhodes,  the 
representatives  of  the  late  defendant  Richard  Tuckey  the  younger, 
and  the  defendant  Richard  Tuckey  the  son,  ought  to  be  charged 
with  the  sum  of  12,981Z.  5«.  4d.,  the  amount  found  by  the  Master  to 
be  due  from  Anthony  *Guy  to  the  testator  at  the  time  of  his  [  *+28  ] 
death,  and  they  were  ordered  to  pay  the  same,  and  that  they  ought 
to  be  charged  with  interest  upon  that  sum  at  4Z.  per  cent,  from  the 
testator's  death  to  the  time  of  payment;  and  it  appearing  that 
various  sums  of  money  had  been  paid  by  Anthony  Guy  to  the 
legatees  for  life,  the  Master  was  directed  to  inquire  and  state  what 
was  due  to  or  from  each  party  in  respect  of  his  legacy  and  interest, 
having  regard  to  the  advances  made,  and  when,  and  by  whom,  and 
under  what  circumstances  the  same  were  made,  and  what  was  due 
to  the  tenants  for  life  after  deducting  the  sums  already  received 
by  them. 

The  report  found  that,  upon  the  executorship  account,  Anthony 
Guy  had  received  11,887Z.  Is.  Id.,  and  had  paid,  including  payments 

8- -2 
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BxYr.Rs  to  the  legatees,  6,746/.  17«.  8rf.,  (being  6,833Z.  of  that  sum),  leaving 
V.  a  large  balance  due  from  him  upon  that  account ;  but  the  decree 

^"^*  does  not  charge  the  co-executors  with  such  balance.  The  question 
upon  the  appeal  is,  whether  the  decree  is  right  in  charging  the 
co-executors  with  what  was  due  from  Anthony  Guy  at  the  time  of 
the  testator's  death,  as  his  solicitor  or  agent,  with  interest  from 
that  time  to  the  time  of  payment. 

The  solution  of  this  question  must  I  think  depend  upon  general 
principles,  and  not  upon  any  particular  circumstances  of  this  case. 
The  direction  in  the  will  that  the  executors  should  call  in  securities 
not  approved  by  them  must  be  considered  as  referable  to  securities 
upon  which  a  testator's  property  might,  from  their  nature,  be 
invested,  and  not  as  authorising  a  kind  of  investment  which  a 
court  of  equity  would  not  sanction.  So,  the  confidence  which  the 
testator  reposed  in  Anthony  Guy,  and  the  manner  in  which  he 
intrusted  property  to  his  keeping,  cannot  be  considered  as  furnishing 
[  ♦42s»  ]  a  rule  for  a  *similar  mode  of  dealing  with  him  by  the  other  executors ; 
nor  can  the  evidence  of  the  testator's  intention  in  this  respect  be 
attended  to.  The  knowledge  of  some  of  the  adult  legatees,  of 
Anthony  Guy's  dealings  with  the  estate,  though  not  amounting  to 
acquiescence,  may  be  of  importance  when  the  claims  of  such  legatees 
come  to  be  considered,  but  it  can  have  no  effect  upon  the  question 
of  securing  the  capital  in  which  infants  are  interested  as  well  as 
themselves. 

I  think,  therefore,  that  the  general  question  is  raised,  how  far 
executors  are  liable  for  a  debt  due  from  their  co-executors  at  the 
time  of  their  testator's  death,  but  lost  by  his  insolvency  many 
years  afterwards  (six  in  the  present  case),  to  compel  payment  of 
which  no  suit  was  instituted,  until  within  eight  months  of  the 
declared  insolvency,  althcjgh  frequent  applications  had  from  time 
to  time  been  made  for  a  settlement  of  the  accounts. 

Looking  to  the  rules  applicable  to  this  subject,  which  appear 
to  have  been  recognised  and  acted  upon  at  the  commencement  of 
the  present  century  (i),  there  would  appear  to  be  much  difficulty 
in  the  solution  of  this  question.  It  was  well  established,  that  an 
executor  proving  a  will,  but  not  further  acting,  might  incur  a 
liability  to  make  good  losses  arising  from  his  negligence,  such  as 
the  loss  of  debts  outstanding  upon  improper  security,  or  from  the 
Statute  of  Limitations  having  been  permitted  to  run  upon  them ; 
but  it  was  also  well  established  and  assumed  by  the  highest 

(1)  See  p.  119,  note. 
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[  *430  ] 


authorifcy  that  a  devastavit  by  one  of  two  executors  would  not  charge       STrrss 
his  companion,  provided  he  had  not  contributed  to  it.     In  Hovey  v.  t. 

Blakeman  (i),  which  was  in  1799,  Lord  *AiiVANLEY  says,  **Itis  very 
clear,  an  executor  may  join  in  a  probate  uith  his  co-executor,  and 
does  not  by  that,  or  by  permitting  the  other  executor  to  possess 
assets,  make  himself  answerable  for  the  receipts  of  the  other.  He 
is  only  answerable  by  permitting  his  co-executor  to  avail  himself  of 
the  powers  every  executor  has  of  coming  at  the  assets,  and  con- 
curring himself  in  the  application  of  them."  In  Lord  Shipbrook 
V.  Lord  Hinchinbrook  (2),  1805,  Lord  Eldon  puts  a  case  involving 
this  principle,  and  says,  ^'  he  is  not  sure  that  there  would  be  a 
principle  for  charging  the  co-executor ;  "  and  in  Langford  v. 
Gascoipie  (3),  Lord  Eldon  says,  "  The  rule  in  all  cases  is,  that  if 
an  executor  does  any  act  by  which  money  gets  into  the  possession 
of  another  executor,  the  former  is  equally  answerable  with  the 
other,  not  where  an  executor  is  merely  passive  by  not  obstructing 
another  in  receiving  it ;  but  if  the  one  contributes  in  any  way  to 
enable  another  to  obtain  possession,  he  is  answerable,  unless  he 
assign  a  sufiScient  excuse." 

In  the  reported  cases,  the  loss  appears  to  have  been  of  property 
received  by  the  defaulting  executor  after  the  testator's  death,  and 
not  of  a  debt  due  from  him  before  that  event ;  but  this  cannot 
tarnish  any  distinction  against  the  co-executor  :  in  the  latter  case, 
a  debt  due  from  an  executor  constitutes  part  of  the  assets;  but 
over  which  the  co-executor  could  not  have  had  any  control;  whereas 
he  had  the  means  of  watching,  and,  if  necessary,  of  interfering  with 
tlie  receipt  by  the  defaulting  executor  of  assets  after  the  death. 
His  being  passive  cannot  be  an  immunity  for  him  in  the  case  of 
assets  received,  and  not  in  the  case  of  a  debt  retained ;  but  how 
was  this  immunity  consistent  with  the  admitted  liability  of  all 
executors  for  losses  from  negligence,  *and  inactivity  in  not  calling  [  *"*'^i  ] 
in  debts  dae  to  the  estate  ?  Gould  passiveness  be  a  protection  in 
the  case  of  property  lost  in  the  hands  of  a  co-executor,  but  an 
offence  in  the  case  of  property  lost  in  the  hands  of  other  debtors  to 
the  estate  ?  The  liability  in  the  latter  case  arises  from  the  soundest 
principle.  If  a  person  named  executor  does  not  choose  to  accept 
the  ofSce,  he  has  only  to  renounce,  or,  at  least,  to  abstain  from 
proving;  but  if  he  proves,  he  thereby  accepts  the  office,  and 
becomes  bound  to  perform  the  duties  of  it,  and  is  liable  for  the 

(I)  4  Ve«.  607.  pp.  254,  256). 

(2)8B.     E.    138,    140    (11    Ves.  (3)  8  R.  R  170,  172  (11  Ves.  p.  335). 
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8TYLE8      consequences  of  his  neglecting  to  perform  them.    Of  these  duties, 
cor  TiLKs;    ^  principal  one  is  to  call  in  and  collect  such  parts  of  the  estate  as 
^^^'        are  not  in  a  proper  state  of  investment.    If  he  knows  or  has  means 
of  knowing  that  part  of  the  estate  is  not  in  a  proper  state  of  invest- 
ment, but  is  held  upon  personal  security  only,  and  not  necessarily 
so  for  the  purposes  of  the  will,  is  it  not  part  of  the  duty  he  has 
undertaken,  to  interfere  and  to  take  measures,  if  necessary,  for 
putting  such  property  in  a  proper  state  of  investment,  or  is  it  no 
part  of  his  duty  because  the  property  is  in  the  hands  of  a  co-executor, 
and  not  of  any  stranger  to  the  estate  ?    It  is  impossible  to  find  any 
principle  for  such  a  distinction ;  and  so  it  appears  to  have  been 
felt  when  the  case  arose,  as  it  did,  in  Mucklow  v.  Fuller  (i),  before 
Lord  Eldon  in  1821,  in  which  Sir  J.  Leach,  as  Vice-Chancellor, 
and  Lord  Eldon  upon  appeal,  held  Fuller  as  executor,  who  had 
proved,  but  had  not  acted,  liable  for  a  bond  debt  due  from  the  other 
executor  Mucklow  before  the  testator's  death,  which  had  remained 
unpaid  and  been  lost  by  his  insolvency.     It  is  true  that  in  that  case 
there  was  a  specific  bequest  of  the  bond  debt  which  the  will  directed 
the  executor  to  get  in  and  place  upon  Government  security  within 

[  '432  ]  three  years,  and  to  hold  upon  certain  trusts,  and  this  *was  relied 
upon  in  argument  and  not  disregarded  in  the  judgment,  a  distinc- 
tion appearing  to  be  relied  upon  between  the  oflSce  of  executor  and 
trustee;  but  it  does  not  appear  to  me,  that  these  circumstances 
prevent  the  case  from  involving  the  principle  which  must  regulate 
the  present :  there  cannot  be  one  rule  applicable  to  a  portion  of  the 
estate  given  to  the  executor  upon  particular  trusts,  and  another 
rule  applicable  to  another  portion  of  the  estate  constituting  the 
residue,  given  to  the  executor  for  the  general  purposes  of  the  will. 
In  both  cases,  the  executors  are  trustees  of  the  funds  they  are  to 
administer  for  the  purposes  specified,  and  their  responsibility  with 
respect  to  each  of  such  funds  must  be  the  same. 

In  Booth  V.  Booth  (2),  the  question  arose  before  Lord  Lanodale,  and 
he  held  the  passive  co-executor  liable  for  property  of  the  testator's 
improperly  left  in  the  hands  of  the  acting  executor.  Lincoln  v. 
Wright  (a),  before  the  same  learned  Judge,  was  not  a  case  of  a  debt 
due  from  one  appointed  executor,  but  of  assets  received  by  one  of 
three  executors  and  lost,  and  the  others  were  held  liable  not  upon 
the  ground  of  the  defaulting  trustee  having  through  any  act  of 
theirs  obtained  possession  of  the  property,  but  upon  the  simple 

(1)  23  R.  R,  29  (Jac.  198).  (3)  55  B.  B.  132  (4  Beav.  427). 

(2)  49  E.  E.  301  (1  Bc.iv.  125). 
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fact  of  their  liaving  permitted  the  breach  of  trust,  that  is,  their       Stylrs 
not  haTing  taken  efifectual  measures  to  correct  it,  and  secure  the    ^^^  tilbs) 
property.  ^''^• 

7rom  what  I  have  already  said,  it  will  have  been  seen  that  I 
approve    of   the   principle  of  those  decisions,  and  that  I  cannot 
discover  any  principle  for  distinguishing  between  losses  by  not 
calling  in  debts  dae  from  debtors  to  the  estate,  or  balances  due 
from  executors.     These  *cases  establish  that  it  is  the  duty  of  all       [  *433  ] 
executors  to  watch  over,  and,  if  necessary,  to  correct  the  conduct  of 
each  other,  and  the  moment  that  is  established,  all  ground  of  dis- 
tinction between  the  two  classes  of  cases  ceases.    Finding,  therefore, 
a  principle  adopted  and  acted  upon  for  many  years  and  in  many 
decisions,  of  the  justice  and  grounds  of  which  I  fully  approve,  I 
cannot  feel  any  disposition  to  shake  its  authority,  because  I  cannot 
reconcile  it  with  dicta  and  doctrines  of  a  much  earlier  date  respecting 
the  security  of  an  executor  who  is  passive  (i). 

I  I  ave  discussed  this  case  much  more  at  large  than  any  difficulty  [  434  ] 
would  seem  to  warrant,  because  I  thought  it  material  to  draw  the 
attention  of  those  who  may  hold  *the  office  of  executors  to  the  L  *^35  ] 
doctrine  that  they  cannot  safely  rely  upon  what  they  may  find 
in  the  earlier  cases,  laying  it  down  that  a  devastavit  by  one  of  two 
executors  shall  not  charge  his  companion,  provided  he  has  not 
intentionally  or  otherwise  contributed  to  it.  The  later  authorities 
to  which  I  have  referred  must  show  them  that  passiveness  will,  in 
many  cases,  furnish  no  protection  ;  but  that  negligence  and  inatten- 
tion in  not  interfering  with,  and  taking  proper  measures  to  prevent 
or  correct,  the  improper  conduct  of  their  co-executor,  may  subject 
them  to  responsibilities  from  which  the  language  of  the  earlier  cases 
might  lead  them  to  suppose  they  were  exempt. 

The  co-executors  appear,  in  this  case,  to  be  free  from  any  moral 
blame ;  they  derived  no  benefit,  but  have  suffered  much  from  the 
breach  of  trust  of  Anthony  Guy ;   but  they  knew  that  part  of  the 

(1)  It  seems  to  have  escaped  the  for  the  common  accounts,  and  not  one 

notice  of  the  Lord  Chancellor,  that  the  of  liability  upon  a  special  charge  of 

paflsages  cited  by  him  from  the  judg-  wilful  neglect  and  default;    and  that 

ments  of  Lords  Alvaxley  and  Eldon  the  doctrine  contained  in  those  pas- 

— to  the  effect  that  an  executor  was  sages,  although  expressed  with  such 

safe    from  liability,   if   he  remained  unguarded  generality  as  to  be  appa- 

paesiTe— and  which  his  Lordship  seems  rently  applicable  to   either    class  of 

to  think  it  is  difficult  to  reconcile  with  cases,    is    to    be     taken,     aecuudum 

more  recent  authorities,  occur  in  cases  aubjectam  mater  tern  ^  as  haying  reference 

where  the  question  was  one  of  con-  only  to  the  first.    See  next  case. 
•tractiye  receipt,  arising  imder  a  decree 
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Styles 
(or  Stilks) 

V. 

Gut. 


testator's  property  remained  in  his  hands,  and  that  it  was,  therefore, 
not  in  a  proper  state  of  investment :  they  knew,  therefore,  that   a 
breach  of  trust  by  him  was  actually  in  operation,  and,  excepting 
some  unprofitable  applications  *for  accounts  and  a  settlement, 
nothing  was  done  by  them  to  secure  this  property  so  known   by 
them  to  be  in  peril.     I  am,  therefore,  of  opinion  that  they  have 
been  properly  declared  liable  to  make  good  the  loss  ;  and  the  decree 
is,  I  think,  right  as  to  interest :  what  Anthony  Guy  paid,  including 
payments  to  the  family,  appears  to  have  been  much  less  than  what 
he  received  as  executor,  independently  of  the  debt  due  from  him  at 
the  testator's  death.    If  the  appellants  have  any  remedy  against 
the  shares  of  any  of  the  legatees,  the  time  to  consider  it  will  be 
after  the  report  upon  the  reference  back  (i). 
The  appeal  must  be  dismissed,  with  costs. 


1841. 
July  16. 

Lord 

COTTENHAM, 

L.C. 
[  433,  «.  ] 


TEERELL  v.  MATTHEWS. 

(1  Mac.  &  G.  433,  n.— 435,  n.  ;  S.  C.  11  L.  J.  Ch.  31 ;  5  Jur.  1074.) 

Under  a  decree  against  executors  for  the  common  accounts,  each  is 
chargeable  only  with  his  actual  or  constructive  receipts ;  and,  therefore,  in 
such  a  suit  an  executor  will  escape  liability,  by  showing  either  that  he  has 
been  wholly  passive,  or  that  he  has  only  acted  so  far  as  it  was  necessary  to 
enable  his  co-executor  to  administer  the  estate;  but  secus  where  he  is 
sought  to  be  made  liable  for  wilful  neglect  and  default. 

Under  a  decree  for  the  common  accounts  of  a  testator's  estate,  the 
Master  had  charged  one  of  two  executors  only  (Matthews)  with  the 
[  *43i,  n.  ]  receipt  of  the  assets,  including  *the  proceeds  of  a  sum  of  4,80OZ. 
8  per  Cent,  stock,  which  had  been  sold  out  by  him  and  his  co-executor 
(Fauntleroy)  for  the  purpose  of  paying  legacies ;  but  the  proceeds 
of  which  had  been  actually  received  by  Matthews  alone.  Matthews 
being  in  default  and  insolvent,  exceptions  were  taken  to  the  Master's 
report,  insisting,  amongst  other  things,  that  he  ought  to  have 
charged  both  the  executors  with  this  sum.  The  exceptions  were 
heard  before  the  Lord  Chancellor,  who  expressed  himself,  in  a 
written  judgment,  as  follows : 

The  Lord  Chancellor  : 
The  decree  in  this  case  only  directs  the  usual  accounts  of  receipts 


(1)  The  order  appealed  from  directed 
a  reference  to  the  Master  to  inquire 
and  state  what  was  due  to  and  from 
Bioh  party  in  respect  of  his  legacy, 


having  regard  to  the  advances  made, 
and  what  was  due  to  the  tenants  for 
life  after  deducting  the  sums  already 
received  by  them. 
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against  the  defendant  Fauntleroy.    It  was,  therefore,  not  competent      Tbbbbll 
to  the  plaintiff  to  go  into  any  case  of  wilful  neglect  or  default,  but    Matthews. 
it  ^&A  open  to  bim  to  prove  any  facts  tending  to  prove  actual  or 
constructive  receipt. 

The  question  is,  whether  the  Master  has  done  right  in  finding 
that  Fauntleroy  had  not  received  any  part  of  the  property.    With 
respect  to   the    stock,   the  evidence   consists  of  a  passage  from 
Fauntleroy's  answer,  in  which  he  admits  having  joined    in    the 
transfer,  but  says,  that  he  did  so  only  to  enable  Matthews  to  apply 
the  proceeds  in  payment  of  legacies,  which  he  believes  he  did,  and 
that  he,  Fauntleroy,  did  not  actually  receive  any  part  of  such  pro- 
ceeds.   What,  then,  is  the  liability,  if  any,  which  these  circum- 
stances impose  upon  Fauntleroy  ?    The  distinction  which  has  been 
taken  in  some  cases,  between  the  responsibility  of  executors  and 
trustees,  does  not  apply  to  the  present ;  because  all   the  acts  in 
wliich  Fauntleroy  joined,  being  necessary  for  the  administration 
of  the  estate,  he  was,  in  that  respect,  in  the  same  situation  as  a 
imstee. 

An  executor,  though  he  proves  the  will,  and  thereby  places  him- 
self in  the  situation  of  having  control  over  the  testator's  property, 
is  not,  in  general,  bound  to  act  any  further.  He  may  be  passive  or 
active  only  as  far  as  is  necessary  to  enable  the  other  representative 
to  act  in  the  administration  of  the  estate  ;  but  it  is  part  of  the  pro- 
position that  the  act  in  which  he  joins  should  be  a  necessary  and 
proper  act  for  the  purpose  of  such  administration.  If  money  be 
required  for  the  payment  of  debts  or  legacies,  one  executor  is  safe 
in  joining  in  the  sale  of  stock  or  other  property,  and  permitting 
another  executor  to  receive  the  proceeds  for  that  purpose,  as 
in  Hovey  v.  Blakeman  (i) ;  but  if  he  joins  in  such  sales,  when 
the  money  is  not  required,  and  he  had  not  reasonable  grounds 
for  believing  that  it  was  so  required,  *he  is  liable  for  the  money  so  [  **3^»  **•  J 
received  by  his  co-executor:  Chambers  v.  Minchin  (2),  Shipbrook  v. 
Hinchinbrook  (8),  Brice  v.  Stokes  {4),  Underwood  v.  Stevens  (5). 

In  the  present  case,  the  acts  in  which  Fauntleroy  joined  were 
proper  acts  in  the  administration  of  the  estate,  and  the  joining  of 
Fauntleroy  in  these  acts  was  indispensable  for  the  purpose  of  such 
administration.  He  comes,  therefore,  within  the  principle  of  the 
cases  in  which  it  has  been  held,  that  an  executor  merely  joining  in 

(1)  4  Ves.  596.  Vee.  477). 

(2)  6  B.  B.  Ill  (7  Ves.  193).  (4)  8  B.  R  161  (11  Ves.  319). 
;:j:  8  B.  B.   138  (11   Ves.  252;  16  (5)  1  Mer.  712. 
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Tbbbkll 

V. 

Matthews. 


an  act  by  which  part  of  tlie  estate  was  received  by  his  co-executor, 
is  not,  under  such  circumstances,  liable  for  the  devastavit  of  his 
co-executor.  I  am,  therefore,  of  opinion,  that  the  Master  has  done 
right  in  not  charging  Fauntleroy  with  these  sums,  and  that  the 
exceptions  must  be  overruled. — ^L.  C.  16th  July,  1841.  Beporter's 
MSS. 


1848  MANGLES  V.  DIXON. 

Nov.  16, 16.  ^j  j^^^  ^  ^  437-448;  S.  C.  1  H.  &  Tw.  542 ;  19  L.  J.  Ch.  240.) 

1849.  ^ 

Nov.  20.  [Beversed  on  appeal  to  the  House  of  Lords,  as  reported    in 

8  H.  L.  C.  704.] 


[437] 


1845. 
December. 

WlORAM, 
V..C. 

On  Appeal. 

1848. 
iAW.  17,18. 

184H. 
Nov.  20. 

Lord 

COTTENHAM, 
L,C. 

[  *49  ] 


PIMM   V.   INSALL(l). 

(1  Mac.  &  G.  449—459;   S.  C.  1  H.  &  Tw.  487;    19  L.  J.  Ch.  1;    14  Jur.  To?  ; 

affg,  7  Hare,  193.) 

A  covenant  by  an  infant  heiress  and  her  intended  husband,  in  marriafro 
ai-ticles,  to  settle  the  descended  estate  on  the  issue  of  the  maniage,  thou«rh 
effectual  to  defeat  any  alienation  by  the  husband  and  wife  during:  the 
coverture,  inconsistent  with  the  articles,  is  not  in  itself  an  alienation  of  the 
estate,  and,  therefore,  has  not  the  effect  of  withdrawing  it  from  the  claims 
of  the  ancestor's  creditors  in  a  suit  subsequently  instituted  by  them  for 
payment  of  his  debts. 

Whether  a  settlement  executed  pursuant  to  such  articles  after  the  insti- 
tution of  such  suit,  would  have  that  effect,  quobre  (2). 

This  was  a  suit  by  simple  contract  creditors,  for  the  administration 
of  the  estate  of  an  intestate,  who  died  in  March,  1887,  leaving  an 
only  daughter,  an  infant,  his  heiress-at-law. 

In  the  month  of  August,  1837,  and  before  this  suit  was  instituted, 
the  daughter,  being  still  an  infant,  married  the  defendant  F.  J. 
Insall,  and,  previously  to  the  marriage,  an  indenture  was  executed 
between  and  by  F.  J.  Insall  of  the  first  part,  his  intended  wife  of 
the  second  part,  and  certain  persons  as  trustees  of  the  third  part ; 
whereby  the  intended  husband  and  wife  covenanted  for  themselves 
respectively,  and  for  their  respective  heirs,  executors,  and  adminis- 
trators, that  in  case  the  marriage  should  take  effect,  and  the  intended 
wife  should  live  to  attain  twenty-one,  they  would  join  and  concur  in 
all  such  acts  and  assurances  as  should  be  necessary  for  the  purpose 
of  conveymg  all  the  real  estates  to  which  she  was  then  entitled. 


(1)  In  re  Mouatt  [1899]  1  Gh.  831, 
834,  68  L.  J.  Ch.  390.  80  L.  T. 
406 


(2)  On  this  point  see  In  re  HnlgtJtf 
(1^86)  34  Ch.  D.  379,  o6  L.  J.  CUi. 
3(>0.  oG  L.  T.  19. 


TOL.Lraiv.]    1848.     CH.     1  MAC.  &  G.  449—451.  128 


inclading  the  estates  then  vested  in  her  by  descent  from  her  late        Pimm 

father,  to  the  said  trastees,  upon   trnst  for  herself  for  life,  with       ikball. 

remainder  to  her  intended  husband  for  life,  with  remainder  to 

xiusi  for  Uie  children  of  the  marriage  as  the  parents  should  jointly 

appoint,  and,  in  default  of  appointment,  in  trust  for  the  children 

and  their  heirs  equally.     But  the  same  deed  reser^'ed  power  to 

the  'parties    thereto,   or    the    major    part   of   them,  in    case  of       [  •^so  ] 

difference,  at  any  time  within  six  months  after  the  intended  wife 

^hoa]d  attain  twenty-one,    to    revoke,   alter,    or    vary    the   uses 

^d  trusts  therein  contained,  as    they  should    think  proper,  but 

^ubject  and  without  prejudice  to  the  provisions  thereby  made  for 

the  intended  wife. 

In  the  month  of  November,  1838,  and  before  there  was  any  issue 
of  the  marriage,  this  suit  was  instituted. 

On  the  14th  January,  1839,  Mrs.  Insall  attained  twenty-one. 

Bj  indentures  of  lease  and  release,  dated  the  1st  and  2nd  May, 
liviO,  and  made  between  Mr.  and  Mrs.  Insall  of  the  one  part,  and 
tte  trustees  of  the  articles  of  the  other  part,  and  duly  acknowledged 
1'7  Ifrs.  Insall,  after  reciting  that  no  settlement  had  been  made  in 
porsoance  of  the  articles,  but  that  the  parties  were  desirous  to 
^^arry  them  into  effect,  the  descended  estates  were  conveyed  to  the 
troitees  to  the  uses  and  upon  the  trusts  of  the  articles,  but  with  a 
pover  to  Mr.  and  Mrs.  Insall,  at  any  time  during  the  coverture,  by 
a  deed  to  be  executed  in  the  presence  of  two  witnesses,  to  revoke 
soeh  uses  and  trusts,  and  to  limit  and  appoint  new  ones.  And  by 
mother  indenture,  dated  the  4th  May,  1840,  and  made  between 
Vr.  and  Mrs.  Insall  of  the  one  part,  and  two  new  trustees  of  the 
c^er  part,  and  attested  by  two  witnesses,  Mr.  and  Mrs.  Insall 
fcvoked  the  uses  of  the  former  deed,  and  limited  and  appointed  the 
^^itakes  to  the  new  trustees  in  trust  for  sale,  the  proceeds  to  be 
applied  first  in  payment  of  the  debts  of  the  intestate,  as  well  by 
specialty  as  by  simple  contract,  and  the  surplus  to  be  handed  over 
to  the  trustees  of  the  deed  of  the  2nd  May,  upon  the  trusts  declared 
J  that  deed. 

In  September,  1840,  Mrs.  Insall  died,  leaving  her  husband  surviv-       [  *5i  ] 
Ui?,  and  an  infant  son  and  daughter,  the  only  issue  of  the  marriage. 

On  the  13th  July,  1844,  a  bill  was  filed  on  behalf  of  the 
infant  daughter  against  the  infant  son,  the  trustees  of  the 
<^  of  2nd  May,  and  the  trustees  of  the  deed  of  the  4th  May, 
praying  that  the  deed  of  the  2nd  May  might  be  reformed  by 
ttriling  out  the  power  of  revocation  therein  contained,  as  being 
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Pimm  inconsistent  with  the  articles ;  and  that  the  deed  of  the  4th  May 
iKSALL.  might  be  declared  void,  and  that  the  estates  might  be  reconveyed 
to  the  uses  of  the  deed  of  the  2nd  May,  as  so  reformed.  That  cause 
came  on  to  be  heard  before  the  Yice-ChanceUor  of  England  on  the 
27th  July,  1844,  when  a  decree  was  made,  by  which  it  was  declared 
that  the  trustees  of  the  deed  of  the  4th  May  were  trustees  of  the 
legal  estate  upon  the  trusts  of  the  articles,  and  they  were  ordered 
to  reconvey  the  estates  accordingly. 

The  creditors'  suit  came  on  to  be  heard  before  Yice-Ghancellor 
Wigram  in  December,  1845,  when  the  usual  accounts  of  the  per- 
sonal estate  of  the  intestate  were  directed,  and  further  directions 
were  reserved.  The  Master  having  found  that  the  personal  estate 
was  insufQcient  for  the  payment  of  the  debts,  the  Yice-Chancellob» 
on  the  hearing  for  further  directions,  made  a  decree,  by  which  it  was 
declared  that,  notwithstanding  the  articles  and  the  deeds  of  the  2nd 
and  4th  May,  the  descended  estates  were  liable  to  make  good  such 
deficiency,  and  they  were  ordered  to  be  sold  accordingly. 

From  that  decree  the  two  infant  children  appealed. 

Mr.  Wood  and  Mr.  Malins  appeared  for  the  appellants.    [They 
cited  Richardson  v.  Horton  (i),  Zouch  v.  Parsons  (2),  and  other  cases 

[  463  ]  to  show  that  the  infant's  covenant  was  valid  until  avoided.]  But, 
secondly,  supposing  the  articles  alone  not  to  amount  to  such  an 
alienation  as  would  withdraw  the  estates  from  the  claims  of  the 
ancestor's  creditors,  the  deed  of  the  2nd  May,  1840,  which  recited 
an  intention  to  perform  the  articles,  and  was  valid  so  far  as  it  was 
conformable  to  them  (i.e.  all  but  the  clause  reserving  the  power  of 

[  ♦454  ]  revocation),  was  clearly  such  an  *alienation.  And  if  it  be  objected 
to  that  deed  that  it  was  not  executed  until  after  the  institution  of 
the  suit,  the  answer  is  twofold ;  first,  that  that  circumstance  is 
immaterial,  provided  the  deed  was  executed,  as  it  was,  before  any 
decree  was  made  for  sale  of  the  estates ;  and,  secondly,  that  the  deed 
being  (so  far  as  it  was  valid)  in  pursuance  of  the  articles,  would 
relate  back  in  its  operation  to  the  date  of  the  articles,  which  were 
confessedly  anterior  to  the  institution  of  the  suit. 

[The  Solicitor-General  and  Mr.  De  Oex  for  the  respondents, 
cited  Oodsal  v.  Webb  (3),  and  other  cases,  and  contended  that  the 
infant's  covenant  was  absolutely  void.] 

(1)  64  E.  R.  28  (7  Beav.  112).  (3)  44  K.  E.  198  (2  Keen,  99), 

(2)  3  Burr.  1808. 
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Towards  the  close  of  the  argnment,  Pimm 

The  Lord  CHANCEiiLOB  observed  that,  if  the  covenant  in  the  articles  Inball. 
was,  as  the  counsel  for  the  respondents  contended,  absolutely  void, 
the  articles  would  indirectly  confer  a  great  benefit  on  the  creditors : 
for  it  was  clear  that  if  there  had  been  no  articles,  the  husband  and  wife 
might  at  least  before  suit,  on  her  attaining  twenty-one,  have  with- 
drawn the  estates  from  the  creditors  by  any  alienation  that  they 
thought  fit  to  make ;  whereas  the  articles  restricted  them  to  an  aliena- 
tion in  conformity  therewith.  And  subsequently  his  Lordship  put 
this  case,  as  illustrating  the  inconvenience  of  holding  such  a  cove- 
nant by  an  infant  on  her  marriage,  to  be  absolutely  void.  Suppose 
articles  to  settle  an  estate  on  a  younger  son ;  the  mother  dies 
without  executing  a  settlement ;  ^according  to  the  Solicitor-GeneraVs  [  *465  ] 
argument,  the  eldest  son  might  take  it,  though  it  might  have  been 
the  intention  that  he  should  be  provided  for  by  the  father's  estate, 
and  the  younger  son  by  the  mother's. 

Thb  Lord  Chakcellob:  1849. 

The  appellants  are  the  infant  children  of  the  late  Mrs.  Insall,  -I—  ' 
who  was  the  daughter  and  heiress  of  Thomas  Stanley  Hill.  This 
Thomas  Stanley  Hill  died  intestate,  seised  in  fee  simple  of  the 
estates  in  question,  which  were  subject  to  divers  incumbrances,  and 
he  died  indebted  upon  simple  contract  to  an  amount  far  exceeding 
the  value  of  his  personal  estate;  and  such  simple  contract  creditors 
have  now  the  same  remedies  against  the  real  estate  which  specialty 
creditorB  had  formerly.  This  infant  heiress  married  whilst  an 
infant,  having,  together  with  her  intended  husband  before  the 
marriage,  signed  articles,  by  which  it  was  agreed  that  these  estates, 
80  vested  in  her,  should  be  settled  for  the  benefit  of  the  husband 
and  wife  and  children,  with  a  power  in  certain  events,  and  in  a 
certain  manner,  to  vary  the  trusts  as  provided  by  the  settlement. 

On  2nd  May,  1840,  after  the  wife  had  attained  twenty-one,  the 
estates  were  conveyed  in  due  form  upon  the  trusts  of  the  articles, 
reserving  a  power  of  revocation,  which  was  attempted  to  be  carried 
into  effect  by  another  deed  of  4th  May,  1840.  But,  by  a  decree  of 
the  Vicb-Chancblloe  op  England  of  27th  July,  1844,  in  a  suit  in 
which  the  present  appellant,  Mary  Insall,  the  daughter  of  the 
marriage,  was  plaintiff,  and  William  Insall,  the  other  appellant,  the 
son  of  the  marriage,  was  a  defendant,  the  mother  having  previously 
died,  it  was  declared  that  the  husband  was  bound  by  the  articles 
•of  24th  August,  1887,  and  that  the  power  of  revocation  reserved  in       f  *^^^  ] 
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Pimm        the  settlement  of  2nd  May,  1840,  was  contrary  to  the  agreement  in 
INBALL.       t^®  articles,  and  that  such  power  and  also  the  appointment  macl^ 
in  pursuance  thereof  by  the  deed  of  4th  May,  1840,  was  invalid  in 
equity,  and  that  the  appointees  under  this  deed  were  trustees  of  tlic 
estates  in  question  (subject  to  all  such  mortgages,  charges,  and  othei: 
incumbrances,  if  any,  to  which  the  same  was  or  were  subject   or 
liable  previous  to  the  execution  of  the  said  deed  of  2nd  May,  1840) 
for  the  uses  and  trusts  of  the  said  articles  of  24th  August,  1837. 
This  decree  ascertains  and  regulates  the  rights  and  interests  of  the 
appellants,  and  they  cannot  be  heard  to  raise  any  objection  in  this 
suit  to  what  was  decided  by  that  decree  ;  but  the  object  of  this  suit 
is  to  obtain  payment,  by  the  simple  contract  creditors  of  the  late 
Mrs.  Insall's  father,  out  of  the  real  estates  which  descended  to  her. 
The  effect  of  that  decree  appears  to  me  to  be  to  reduce  this  case  to 
the  question  whether  the  articles  of  1837  affected  the  claims   of 
these  creditors.     Authorities  were  quoted  for  the  purpose  of  showing 
what  would  have  been  the  effect  of  such  articles  if  the  heir  had 
been  twenty-one  at  the  time.     It  is  quite  unnecessary  to  consider 
that  point,  for  the  heir  in  this  case  being  an  infant,  her  contract 
would  not  affect  the  interests  of  others  in  this  estate,  and  the  decree 
of  the  Vice-Chancbllor  has  decided  that  the  subsequent  trans- 
actions in  1840  were  inoperative,  except  so  far  as  they  affected  the 
legal  estate,  making  the  appointees  trustees  for  the  purposes  of  the 
articles.     If  then  the  articles,  being  merely  a  contract  by  an  infant 
heir,  did  not  affect  the  claims  of  the  creditors,  and  the  decree  has 
decided  that  the  subsequent  transactions  had  not  that  effect,  what 
objection  can  there  be  to  the  decree  of  Vice-Chancellor  Wigram, 
which  is  the  usual  decree  in  a  creditor's  suit  ? 
[  457  J  The  recent  cases  of  Spackman  v.  Timbrell  (1)  and  Richardson  v. 

Horton  (2),  were  referred  to,  for  the  purpose  of  proving  that  any 
alienation,  though  not  being  a  sale,  by  the  heir  of  a  debtor  whose 
debts  exceeded  the  amount  of  his  personalty,  placed  his  land  out  of 
the  reach  of  his  creditors ;  and  such  alienation  it  was  contended 
had  taken  place  in  the  present  case.  It  appears  to  me,  that  the 
decree  of  1844  excludes  the  latter  proposition  of  fact,  and  therefore 
makes  it  unnecessary  to  consider  the  proposition  of  law ;  for  that 
decree  recognising  the  operation  of  the  deed  of  1840,  so  far  as 
relates  to  the  legal  estate,  declares  that  the  appointees  were 
trustees  for  the  uses  and  trusts  of  the  articles  of  1837,  declaring  in 
terms  that  the  appointment  of  4th  May,  1840,  was  invalid  in 
(1)  8  Sim.  253.  (2)  04  R.  R.  28  (7  Beav,  112). 
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equity,  ftnd  that  the  power  resei-ved  in  the  deed  of  2nd  May,  1840,  Pimm 
was  contrary  to  the  articles,  and  invalid  in  equity.  It  does  not  inball 
profess  to  correct  the  deed  of  2nd  May,  by  striking  out  the  power, 
which  would  have  been  contrary  to  the  obvious  intention  of  the 
parties,  who,  two  days  after  the  power  was  reserved,  professed  to 
execute  it  by  the  deed  of  4th  May,  the  whole  obviously  being  one 
and  the  same  transaction;  but  in  effect  the  decree  treated  and 
declared  the  whole  transaction  of  1840  as  void  in  equity,  and  opera- 
tive only  as  it  affected  the  legal  estate,  referring  all  the  beneficial 
interests  of  the  parties  to  the  articles  of  1887.  Upon  these  articles, 
therefore,  the  present  rights  of  the  parties  must  depend,  and  the 
case  upon  these  articles  is  simply  that  of  an  agreement  by  an 
infant  heir  upon  marriage  never  carried  into  effect.  It  is  too  late 
to  contend  that  such  a  contract  is  binding  on  the  infant :  Clough  v. 
Clough{i),  Sinison  v.  Jones  (2).  How  then  can  such  an  agreement 
defeat  the  claims  of  ^creditors  existing  at  the  time  it  was  entered  [  *468  j 
into?  There  is  neither  sale  nor  alienation,  and  notwithstanding  the 
well  founded  observations  as  to  the  law  treating  the  heir  as  liable 
to  the  ancestor's  debts,  to  the  extent  of  assets  descended,  and  not 
the  land  itself  as  liable,  it  is  certain  that  this  Court  gives  to  the 
creditors  the  benefit  of  this  right  by  selling  the  land.  If,  therefore, 
before  aliermation  creditors  file  their  bill  for  that  purpose,  they 
obtain  the  decree  now  appealed  from;  and  the  decree  of  1844 
having  decided  that  there  was  no  (subsequent)  alienation,  the  land 
under  that  decree  is  still  in  the  hands  of  the  heir.  There  is  nothing 
in  this  view  of  the  case  inconsistent  with  the  decision  of  the  Master 
OP  THB  RoL.iiS  in  Richardson  v.  Horton,  for  his  Lordship  says,  '*  by 
taking  proper  proceedings,  the  specialty  creditors  may  obtain  pay- 
ment oat  of  the  descended  or  devised  real  estates  in  the  hands  of 
the  heir  or  devisee,  but  if  such  proceedings  are  not  taken,  the  heir 
or  devisee  may  alienate,  and  in  the  hands  of  the  alienee  the  land  is 
not  liable,  though  the  heir  or  devisee  remains  personally  liable  to 
the  extent  of  the  value  of  the  land  descended." 

This  last  observation,  which  is  a  necessary  consequence  of  the 
principal  point  decided,  would  deserve  much  consideration  if  the 
principle  of  this  decision  were  now  in  question.  An  infant  heiress 
in  possession  of  real  estates,  subject  up  to  the  moment  of  her 
marriage  to  debts  by  her  ancestor,  upon  that  event  settles  the  land, 
taking  probably  to  herself  and  her  husband  life  estates.  If  by  so 
doing  she  becomes  personally  liable  to  all  such  debts,  whilst  she 
(1)  5  Ves.  717.  (2)  2  Rusa.  &  My.  365. 
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parts  with  the  property  out  of  which  they  ought  to  be  paid,  a  state 
of  things  may  arise  which  none  of  the  parties  could  intend,  and 
which  may  make  it  more  than  ever  necessary  to  see  to  the  situation 
of  the  ancestor's  affairs. 

I  do  not,  by  this  observation,  intend  to  intimate  any  opinion  as 
to  the  soundness  of  the  principle  upon  which  that  and  the  other 
cases  are  founded,  but  only  to  suggest  a  consideration  of  one  of  the 
consequences  which  seems  to  flow  from  it. 

I  observe  that  the  decree  of  1844  declares  that  the  appointees  are 
trustees  for  the  uses  and  trusts  of  the  articles,  (subject  to  all  such 
mortgages,  charges,  and  other  incumbrances,  if  any,  to  which  the 
same  hereditaments,  or  any  part  thereof  were  subject  or  liable 
previous  to  the  execution  of  the  indenture  of  2nd  May,  1840  (i). 
It  is  true  that  the  debts  in  question  could  not  strictly  be  called 
charges  or  incumbrances  to  which  the  lands  were  subject  or  liable, 
although  this  Court  would  have  sold  the  lands  to  pay  them,  but 
there  seems  ground  for  supposing  that  the  words  in  the  decree 
were  intended  to  comprehend  them;  for  as  to  mortgages  and 
regular  charges  and  incumbrances  the  reservation  was  useless,  and 
the  Vice-Changellor,  in  his  judgment,  speaking  of  the  provision 
in  the  deed  of  4th  May,  1840,  for  payment  of  these  debts,  says  that 
such  provision  was  not  of  much  moment,  as  the  lands  were  liable 
to  the  debts.  If  that  be  the  meaning  of  the  decree,  all  other 
arguments  would  be  excluded.  I  do  not,  however,  proceed  upon 
that  ground,  but  upon  the  main  point  decided  by  the  decree  of  1844 
that  the  attempted  alienation  was  of  no  effect  in  equity,  and  that 
the  parties  were  remitted  to  their  rights  under  the  articles,  which 
could  not  in  my  opinion  affect  the  preceding  claims  of  the 
creditors.     I  therefore  affirm  the  decree  with  costs. 


1848. 

1849. 
Dec, 

Lord 
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Bequest  to  the  corporation  of  E.  on  certain  trusts  for  the  benefit  of  the 
poor  of  the  town  of  R.»  with  a  proviso  that,  if  the  corporation  of  H.  should, 
for  one  whole  year,  neglect  to  observe  the  directions  of  the  will,  the  gift 
should  be  utterly  void,  and  the  property  be  transferred  to  the  corporation 


(1)  The  clause  within  brackets 
forms  no  part  of  the  decree  as  recited 
in  the  pleadings,  from  which  alone  the 
statement    in    p.    124    is    taken,   the 


reporter  haying  been  unable  to  pro- 
cure a  copy  of  the  decree  iteell 

(2)  Tn  re  Tyler  [1891]  3  Ch.  252,  60 
L.  J.  Ch.  686,  65  L.  T.  367 ;  but  the 
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of  L.  in  trust  for  a  hospital  in  the  town  of  L.  After  the  coi'poration  of  B. 
had  acted  in  disregard  of  the  directions  of  the  will,  with  the  knowledge  of  the 
corporation  of  Xj.  and  the  hospital,  for  more  than  twenty  years,  a  suit  was 
instituted  on  behalf  of  the  hospital,  claiming  the  property  under  the  proviso : 
Held,  Ist,  that  a  contingent  limitation  over,  of  property,  from  one  charity 
to  another,  is  not  within  the  principle  of  the  rule  against  perpetuities ;  and, 
therefore,  that  the  limitation  in  question  was  no  infringement  of  that  rule. 

2ndly.  That  the  limitation  mif(ht  well  take  effect,  notwithstanding  the 
rule  that  a  charitable  purpose  shall  not  be  disappointed  by  the  neglect  of 
the  trustee ;  the  testator,  in  this  case,  having  expressly  made  the  gift  over 
to  depend  upon  the  conduct  of  the  trustee. 

'drdly.  That  the  delay  of  the  plaintifFs  in  making  their  claim  furnished  no 
ground  of  defence  against  it,  either  to  the  corporation  of  B.  or  to  the 
AtUrmey-General,  as  representing  the  general  interests  of  charity  in  that 
town. 

Observations  on  the  impropriety  of  a  party  appealing  from  a  decree  which 
he  had  not  opposed  in  the  Court  below. 

The  material  facts  and  circumstances  of  this  case,    *    *    and 
the  several   points    raised    on    the  hearing  of  the   appeal,  are 
snfficienUy  slated  for  the  purpose  of  this  report  in  the  following 
jadgment. 

The  Solicitor-Qeneral  and  Mr.  Blunt  appeared  for  the  Attorney^ 
Generalf  the  appellant. 

Mr.  Stuartf  Mr.  J.  Parker,  and  Mr.  Freeling  for  the  plaintiffs 
(,ihe  respondents). 

Mr.  Bethell,  Mr.  Bacon  and  Mr.  Selwyn   appeared    for   the 
Beading  trustees,  but  were  not  heard. 

Thb  Lord  Chanoellob  : 

This  is  an  appeal  by  the  Attorney-General^  who  is  a  defendant  in 
the  cause,  and  the  first  question  to  be  considered  is  the  position 
which  the  Attorney-General  has  assumed  by  this  re-hearing» 

The  corporation  of  London,  as  governors  of  Christ's  Hospital^ 
bj  the  bill  claimed  certain  property  which  had  been  left  by  the 
testator,  John  Hendricke,  in  1624,  to  the  corporation  of  Beading, 
for  certain  charitable  purposes  in  that  town,  with  a  direction  that  if 
the  donees  should  for  a  year  neglect,  omit,  or  fail  to  perform  the 
directions  of  his  will,  such  gift  should  be  utterly  void,  and  should 
forthwith  be  paid  and  transferred  to  the  corporation  of  London 
for  the  benefit  of  Christ's  Hospital.  The  strict  execution  of  the 
directions  of  the  will  having  been  found  inconvenient,  an  infor- 
mation was  filed  by  the  Attorney-General  in  the  Court  of  Exchequer 

case  only  applies  where  the  limitation      In  re  Bowen  [1893]  2  Ch.  491,  62  L.  J» 
is  from  one  charity  to  another  charity  :      Ch.  681 ,  61  L.  Ti  781.— 0.  A.  S. 

B.B. — VOL.  LXXXJV.  9 


CHRIRT*8 

Hospital 
o  rain  ob  r. 


[461] 


180 


1849.    CH.     1  MAC.  &  G.  461—462. 


[n. 


Christ*s 
Hospital 

% 
Grainger. 


t  M62  ] 


against  the  corporations  of  London  and  Beading,  which  led  to 
decree  in  1689,  varying  the  purposes  and  application  of  the  charitj 
but  still  confined  to  Beading ;  and  providing,  as  in  the  will,  that 
the  corporation  of  Beading  should  neglect  to  perform  the  direction 
of  the  decree,  or  should  misemploy  the  trust  property,  and  sue 
neglect  and  misemployment  should  continue  for  a  year,  the  legac 
should  be  void  and  of  no  effect  as  to  Beading,  and  that  the  propert 
should  be  forthwith  paid  and  transferred  to  the  corporation  c 
London,  for  the  benefit  of  Christ's  Hospital. 

That  the  directions  of  this  decree  as  well  as  those  of  the  wi! 
have  been  neglected  and  unperformed  for  the  period  of  far  mor 
than  one  year,  is  a  fact  clearly  established,  and  not  in  dispute  o: 
this  rehearing.  Upon  this  fact  the  corporation  of  London  by  thai 
bill  sought  to  recover  the  property  for  the  benefit  of  Christ* 
Hospital,  and  this  the  decree  of  the  VicE-CHANCELLoa  directed 
The  Attorney 'General  was  properly  a  party  to  this  suit,  but,  as  i 
appears,  took  no  part  in  the  discussion.  To  this  there  could  be  n< 
objection,  there  being  before  the  Court  parlies,  the  trustees  for  th< 
town  of  Beading,  immediately  interested  in  resisting  the  claim  *o 
the  plaintiffs  :  but  that  course  could  only  be  unobjectionable  upoi 
the  Attoiiiey-GeneraVs  having  considered  that  he  might  properly 
not  only  leave  the  discussion  to  the  other  defendants,  but  abide  bj 
the  decision  upon  it.  I  cannot  approve  of  any  pstrty  after  a  decree 
which  he  did  not  oppose,  reopening  the  discussion  by  a  rehearing 
As  to  such  a  party  the  proceeding  is  in  effect  an  original  hearing 
What  might  be  the  result  of  such  an  attempt  by  an  ordinary  party, 
I  need  not  now  decide ;  because  in  cases  of  charities  the  Court  i£ 
less  strict  in  enforcing  its  rules  of  proceeding,  and  will  not  upou 
such  an  objection  refuse  to  hear  such  case  as  the  Attorney-Oenerai 
may  have  to  make. 

This  leads  to  the  consideration  of  what  the  case  is  that  the 
Attoniey-General  can  make  upon  this  rehearing.  The  only  case  he 
can  make,  and  what  he  has  attempted,  is  to  show  that  the  bill 
ought  to  have  been  dismissed ;  that  so  far  as  this  cause  is  con- 
cerned, the  Court  ought  to  have  decided  that,  although  the 
directions  of  the  will  and  of  the  decree  of  the  Exchequer  have  been 
wholly  neglected,  and  the  charity  property,  therefore,  misapplied, 
the  town  of  Beading  is  nevertheless  to  continue  in  the  enjoyment 
of  the  property.  Such  in  point  of  form  must  be  the  contention  of 
the  Attoi-ney-General ;  but  such  is  not  and  cannot  be  his  real 
object ;  but  he,  finding  that  the  decree  shuts  out  the  case  which  he 
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had  thoaght  it  right  to  present  to  the  Court  upon  an  information  (i), 

takes  this  step  to  remove  that  impediment  ♦out  of  his  way.    This 

again  shows  how  unfortunate  it  was  he  did  not  raise  the  whole  case 

in  the  Court  below,  which  might  and  ought  to  have  been  done  by 

the  cause  and  the  information  being  heard  together.     This  Court  is 

well  jOBtified  in  regretting,  and  possibly  in  complaining,  that  this 

was  not  done ;  but  I  do  not  think  it  right  upon  these  grounds  to 

decline  ^ving  my  opinion  upon  the  points  raised  now  for  the  first 

time  by  the  Attorney -General,  and  I  proceed,  therefore,  to  consider 

them,  bearing  in  mind  that  this  is  a  gift  to  a  corporation  upon 

certain  charitable  trusts,  with  a  proviso  that  in  a  certain  event 

such  gift  shall  cease,  and  the  property  be  transferred  to  another 

corporation  for  certain  other  charitable  trusts;  and  that  the  event, 

upon  which  such  cesser  and  transfer  were  directed  to  take  place, 

has  happened. 

Brown  v.  Higgs  (2)  was  indeed  cited,  as  proving  that  the  gift  over 
eould  not  take  effect  from  the  act  of  the  trustees.     That  case  not 
only  does  not  support  that  proposition,  but  proceeds  upon  a  principle 
inconsistent  with  it ;  for  it  only  upon  this  point  decided,  that  the 
object  of  a  testator  should  not  be  disappointed  by  the  neglect  of  a 
trustee;  but  in  this  case  the  testator  has  made  the  gift  over  to 
depend  npon  the  act  of  the  trustee ;  and  to  hold  that  the  act  of  the 
trustee  was  inoperative  for  that  purpose,  would  be  to  defeat  and  not 
to  forward  his  object.     The  AttojTiey-General,  however,  further 
contends  that  this  provision  for  cesser  and  transfer  was  void  as 
repugnant  to  the  original  gift.    This  is  so,  if  the  original  gift  was 
indefeasible,  but  not  otherwise,  and  that  is  the  question ;  the  pro- 
position therefore  is  only  a  consequence  of  the  point  in  dispute,  if 
decided  one  way,  and  not  an  argument  for  the  decision. 

It  vas  then  argued  that  it  was  void,  as  contrary  to  the  rules 
against  perpetuities.  These  rules  are  to  prevent,  in  the  cases  to 
which  they  apply,  property  from  being  inalienable  beyond  certain 
periods.  Is  this  effect  produced,  and  are  these  rules  invaded  by  the 
transfer,  in  a  certain  event,  of  property  from  one  charity  to  another? 
If  the  corporation  of  Beading  might  hold  the  property  for  certain 
charities  in  Beading,  why  may  not  the  corporation  of  London  hold 


(1)  PrevioiiBly  to  the  institution  of 
this  suit,  an  information  had  been 
filed  by  the  AUorti^'GenercU  on  the 
Fooafminendation  of  the  Charity  Com- 
uujamonen  (bat  to  which  the  preeent 
liUuntifEs    were    not    made    parties), 


praying  a  scheme  for  the  future 
regidation  of  the  charity,  and  sug- 
gesting a  cypres  application  of  its 
funds  to  the  building  and  endowment 
of  schools  in  the  town  of  Beading. 
(2)  4  li.  B.  323,  340  (8  Ves.  574). 

9—3 


Christ's 
Hospital 

Grainoku. 
[  *i6'S  ] 
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Christ's  it  for  the  charity  of  Christ's  Hospital  in  London  ?  The  property  i 
Hospital  neither  more  nor  less  alienable  on  that  account. 
ohaingku.  The  next  argument  was,  that  the  forfeiture  created  by  the  wil 
was  destroyed  by  the  decree,  and  that  the  forfeiture  created  by  th< 
decree  was  inoperative,  being  beyond  the  jurisdiction  of  the  Court 
These  arguments  are  not  very  consistent.  If  the  Court  exceeded  iti 
jurisdiction  in  the  provision  for  the  transfer,  the  provisions  of  th< 
will  were  not  affected  by  it ;  but  in  fact  the  decree  only  varied  the 
first  trusts  prescribed  by  the  will,  substituting  others  ;  but  preserveii 
the  forfeiture ;  and  whether  the  forfeiture  under  the  will  or  undei 
the  decree  be  the  operative  provision  is  not  material,  it  beifi<| 
established  that  the  event  has  happened  which  under  either  was  tc 
create  the  cesser  and  transfer.  To  meet  this  answer,  it  was  con- 
tended, that  the  bill  sought  relief  only  under  the  provisions  of  the 
will;  but  that  is  not  so,  for  the  bill  alleges  that ''  the  plaintififs  are 
advised  that  under  the  circumstances  before  stated,  the  limitation 
over  in  favour  of  the  plaintififs  contained  in  the  will  has  taken  eiSfect, 
and  that  the  plaintiffs  are  now  entitled  under  the  provisions  of  the 
will  and  of  the  decree  to  have  the  estates  and  property  transferred 
to  them." 
But  lastly,  it  was  contended,  that  the  plaintififs'  claim  was  barred 
[  *465  ]  by  time,  more  than  twenty  years  having  ^elapsed  since  the  facts 
which  are  said  to  have  created  the  forfeiture,  and  since  the  plaintiffs 
knew  of  these  facts.  Time  is  permitted  to  create  a  bar  in  order  to 
quiet  titles.  Is  then  the  Attorney-General  contending  that  time  has 
sanctioned  the  breaches  of  trust  committed  by  the  corporation  of 
Beading,  and  tliat  the  purposes  to  which  they  applied  the  trust 
property  are  not  to  be  disturbed?  This  cannot  be,  and  is  not 
the  object  of  the  Attorney-GeneraL  His  object  is  to  let  in  the 
jurisdiction  of  the  Court  for  the  purpose  of  having  the  property 
applied  to  purposes  distinct  from  any  provisions  of  the  will  or 
decree.  He  repudiates  the  purposes  to  which  the  corporation 
of  Heading  were  directed  to  apply  the  property,  as  much  as 
he  does  those  to  which  the  corporation  of  London  were  directed 
to  apply  it.  Is  this  quieting  the  title  of  the  corporation,  or 
of  those  who  now  claim  in  their  place?  (J).  The  question  is  not 
whether  time  is  a  bar  to  any  claim  adverse  to  the  title  of  the 
original  donee ;  but  whether  such  title  is  to  be  superseded  in  favour 

(1)  /.f.    The  defeudaute,  Grainger      the  charity  estates    uuder    the    pro- 
and  others,  who  had  been  appointed      visions  of  the  Municipal  Keform  Act. 
by  the  LoiO)  Chamcellok  trustees  of 
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oidMxeio^hom  upon  failure  of  sucli  title  the  testator  has  given 
ikeptoperiy,  or  in  favour  of  general  charity  anconnected  with  any 
opressei  object  oi  the  testator.  If,  indeed,  there  were  adverse 
diiM  beUeen  the  cestui  que  trusts,  time  might  create  a  bar  as 
Utfceaihem,  though  it  could  not  as  between  a  cestui  que  trust  and 
1  trustee,  upon  the  principle  ultimately  established  in  Cholmondeley 
T.  C&nUm  (\) ;  but  that  is  not  the  case  here :  both  the  contending 
partiea,  the  Attorney-General  and  the  plaintiffs,  under  the  same 
beta,  claim  the  property  which  up  to  the  present  time  has  remained 
io  the  hands  oi  the  forfeiting  party  who  no  longer  disputes  the 
fr^feiture.  As  between  the  Attomey-Gena-al  *and  the  plaintiffs 
there  baa  not  been  any  adverse  title  or  possession. 

Some  eonfusion  may  have   arisen  from  the  use  of  the  word 

f'xieidire.    In  one  sense,  the  cesser  of  one  set  of  trusts,  and  the 

eommeDcement  of  the  other  may  be  considered  as  a  forfeiture,  but 

die  form  and  substance  of  the  provision  is  rather  a  substitution  of  one 

^mst  for  another.    The  property  was  vested  in  the  corporation  of 

Blading,  but  in  a  certain  event  they  were  to  become  trustees  of  it 

for  Girist*8  Hospital.    Now  if  the  effect  of  these  provisions  was  to 

comtitate  the  corporation  of  Beading,  in  the  event  which  happened, 

tmstees  for  Christ's  Hospital,  until  they  transferred  the  property  as 

directed,  (and  such  it  would  seem  was  the  only  interest  they  had, 

■ad  the  only  duty  they  had  to  perform,)  there  could  not  have  arisen, 

aa  between  them  and  the  plaintiffs,  any  question  of  time  or  adverse 

pocaeesion :  but  that  is  not  the  question  I  have  to  consider. 

It  appears  to  me  that  the  AUomey-Oeneral  cannot  maintain  the 
pointB  he  has  attempted  to  establish  upon  this  rehearing,  and  that 
the  decree  of  the  Vicb-Chancbllob  must  be  affirmed. 


0BBI8T*8 

^Hospital 
Grainoek. 
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COHEN  V.  WILKINSON. 

.1  Mac  A  O.  481—487;  S.  C.  1  H.  &  Tw.  654;  5  Bail.  Caa.  758;  18  K  J.  Ch. 

378;  14  Jur.  535.) 

[A  KOTB  of  the  judgment  on  this  appeal  will  h%  found  at  the  end 
q4  the  report  of  the  case  before  the  Master  of  the  Bolls,  in  12 
Bear.  1S8,  to  be  contained  in  85  B.  B.] 

(1)  22R.  B.84(2  J.  &W.  1). 


1819. 
Nor,  tJ. 

•■[  <«'  ] 
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1849. 
Nov.  8, 9, 10, 

[488] 


Ee  bloye's  trusts. 

(1  Mac.  &  G.  488—505 ;  S.  C.  2  H.  &  Tw.  140;  19  L.  J.  Ch.  89;  14  Jur.  49.) 

[This  decision  was  affirmed  on  appeal  to  the  House  of  Lords,  and 
that  appeal  is  reported  in  8  H.  L.  G.  at  p.  607,  under  the  title  of 
Leivia  v.  Hillman.  Some  passages  of  general  interest  in  the  judgment 
of  Lord  CoTTBNHAM,  L.  C,  reported  here  in  1  Mac.  &  G.  will  be 
retained  in  a  note  in  the  report  of  the  appeal  to  the  House  of  Lords, 
to  be  taken  from  8  H.  L.  C,  which  will  be  contained  in  a  later  volume 
of  the  Revised  Reports. — 0.  A.  S.] 


1849. 
Jan.  Irt. 

Shadwell, 
V.-C. 

On  Appeal. 
Aur.21,22. 

Lord 

COTTKKHAM, 
L.C. 
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ONSLOW  V.   WALLIS(l). 

(1  Mac.  &  G.  606—516;  S.  C.  1  H.  &  Tw.  513  ;  19  L.  J.  Ch.  27 ;  13  Jur.  1085  ; 

afpg.  16  Sim.  485.) 

A  trustee  under  a  deed  held  freehold  premises  in  tinist  for  L.  S.,  her  heirs 
and  assigns  for  her  and  their  own  use  and  benefit.  L.  S.,  by  her  will, 
devised  these  premises,  among  others,  to  trustees,  in  trust  to  sell,  and  out 
of  the  proceeds  to  pay  debts  and  legacies,  the  legacies  being  specified  in  a 
certain  paper  marked  A.  This  paper  not  being  forthcoming,  the  trustee  of 
the  deed,  offering  to  pay  the  debts,  claimed  to  be  entitled  to  retain  the  trust 
premises  fpr  his  own  benefit.  On  a  bill  filed,  however,  by  the  trustees  of 
the  will,  a  conveyance  to  them  was  directed,  the  Lord  Chancellor  holding 
that  the  will  gave  them  a  title  as  against  the  trustee  of  the  deed,  who  Had. 
nothing  to  do  with  the  question  how  the  premises  would  be  disposed  of  in 
consequence  of  the  trustees  of  the  will  not  being  able  to  carry  the  trusts 
into  full  effect. 

This  was  an  appeal  by  the  defendant  against  a  decree  pronounced 
by  the  Vice-Chancbllor  of  England,  on  the  16th  January,  1849, 
directing  a  conveyance  of  certain  trust  premises  to  the  plaintiffs  in 
the  terms  prayed  by  their  bill.  The  following  are  the  facts  out  of 
which  the  question  between  the  parties  arose. 

By  indentures  of  lease  and  release,  dated  the  28th  and  29th 
July,  1887,  the  release  being  made  between  Andrew  Lovering  Sarel 
of  the  first  part,  Louisa  Sarel  his  wife  of  the  second  part,  and  John 
Wallis  of  the  third  part,  in  consideration  of  natural  love  and  afifec- 
tion,  and  divers  other  good  and  valuable  considerations,  the  said 
A.  L.  Sarel  conveyed  and  assured  unto  John  Wallis  and  his  heirs, 
certain  freehold  closes,  pieces  or  parcels  of  land,  hereditaments  and 
premises  therein  described,  with  the  appurtenances,  unto  and  to  the 
use  of  the  said  John  Wallis,  his  heirs  and  assigns  for  ever,  upon 
trust,  that  he  the  said  John  Wallis,  his  heirs  and  assigns,  should, 

(1)  Distinguished,  In  re  Lashmar  claiming  the  conveyance  was  a  mere 
[1891]  1  Ch.  258,  60  L.  J.  Ch.  143,  bare  trustee,  with  no  duties  to  perform. 
64  L.  T.  333,  C.A.,  where  the  trustee      —0.  A.  S. 
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at  the  request  of  the  said  Louisa  Sarel,  her  heirs  and  assigns,  Onslow 
testified  in  writing  under  her  hand  and  seal  for  the  purpose,  either  walus. 
at  one  and  the  same  time,  or  at  several  times,  and  from  time  to 
time,  at  the  request  and  expense  of  the  said  Louisa  Sarel,  her 
appointees,  heirs,  executors  or  administrators,  convey  the  said 
pieces  or  parcels  of  land,  and  hereditaments,  *and  their  appurten-  [  *S07  ] 
ances,  either  in  one  lot  or  in  several  lots,  to  such  person  or  persons 
for  such  estate  or  estates,  and  in  such  manner  and  form  in  all 
respects  as  the  said  Louisa  Sarel,  notwithstanding  her  coverture,  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence'  of,  and  attested  by,  two  or  more 
credible  witnesses,  should  from  time  to  time  direct  or  appoint ;  and 
in  default  of  and  until  such  direction  or  appointment,  and  so  far  as 
any  such  direction  or  appointment,  if  incomplete,  should  not  extend, 
upon  trust,  that  he  the  said  John  Wallis,  his  heirs  and  assigns, 
should  receive  the  rents  and  profits  of  the  said  closes,  pieces  or 
parcels  of  land,  and  hereditaments  ;  and  pay  and  apply  the  same  to 
such  person  or  persons  only,  and  for  such  intents  and  purposes 
only,  as  the  said  Louisa  Sarel,  notwithstanding  her  coverture,  by 
any  writing  or  writings  signed  by  her  with  her  own  hand,  should 
from  time  to  time,  either  as  the  said  rents  and  profits  should  have 
actually  become  due  and  payable,  or  by  way  of  anticipation,  direct 
or  appoint,  and  in  default  of  and  until  such  direction  or  appoint- 
ment, into  the  proper  hands  of  the  said  Louisa  Sarel,  for  her  sole 
and  separate  use  and  benefit,  exclusively  of  and  without  being 
subject  to  the  controul,  debts,  or  engagements  of  the  said  A.  L.  Sarel, 
and  the  receipts  of  the  said  Louisa  Sarel,  or  of  her  appointees  for 
the  said  rents  and  profits,  notwithstanding  her  coverture,  were  to  be 
effectual  discharges  for  the  same.  And  upon  further  trust,  that  if 
the  said  A.  L.  Sarel  should  die  in  the  lifetime  of  the  said  Louisa 
Sarel,  then  that  the  said  John  Wallis,  his  heirs  or  assigns,  should, 
immediately  after  the  decease  of  the  said  A.  L.  Sarel  in  the  lifetime 
of  the  said  Louisa  Sarel,  convey  the  said  closes,  pieces  or  parcels  of 
land,  and  hereditaments,  or  such  part  or  parts  thereof  as  should 
then  remain  undisposed  of  under  the  trusts  and  powers  therein- 
before contained,  *with  their  appurtenances,  to  the  use  of  the  said  [  *^^  ] 
Louisa  Sarel,  her  heirs  and  assigns,  for  her  and  their  own  use  and 
benefit ;  but  if  the  said  Louisa  Sarel  should  die  in  the  lifetime  of 
the  said  A.  L.  Sarel,  then  that  the  said  closes,  pieces  or  parcels  of 
land,  and  hereditaments,  or  such  part  or  parts  thereof  as  should 
then  remain  undisposed  of  under  the  trusts  and  powers  thereinbefore 
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Onslow  contained,  should  be  considered  as  personal  estate,  and  not  as  real 
WALLI9.  estate  ;  and  that  the  said  John  Wallis  and  his  heirs  should  stand 
seised  of  the  same  closes,  pieces  or  parcels  of  land,  and  heredita- 
ments, or  such  part  or  parts  thereof  as  aforesaid,  in  trust  for  the 
executors  or  administrators  of  the  said  Louisa  Sarel,  as  part  of  her 
personal  estate. 

The  real  consideration  for  the  foregoing  conveyance  was  a  sum  of 
20,0001.  paid  by  Louisa  Sarel  to  A.  L.  Sarel  out  of  monies  to  which 
she  was  entitled  for  her  separate  use,  and  in  pursuance  of  an  agree- 
ment entered  into  by  A.  L.  Sarel  for  that  purpose.  John  Wallis, 
the  trustee,  died  on  the  2nd  April,  1842,  and  the  trust  premises  there- 
upon became  vested  in  the  defendant  as  his  heir-at-law.  A.  L.  Sarel 
died  on  the  8rd  April,  1848,  in  the  lifetime  of  Louisa  Sarel. 

Louisa  Sarel  died  on  the  7th  September,  1847,  without  having 
made  any  appointment  or  other  disposition  affecting  the  premises 
comprised  in  the  indentures  or  any  part  thereof,  except  her  will, 
which  bore  date  the  80th  June,  1847,  and  was  in  the  following 
terms :  ''  This  is  the  last  will  and  testament  of  me  Louisa  Sarel,  of 
Grove  House,  Enfield  Highway,  in  the  county  of  Middlesex,  and 
Hengar  House,  in  the  county  of  Cornwall,  widow.  I  give  and 
devise  all  and  every  the  manors,  messuages,  lands,  tenements  and 
hereditaments,  whether  freehold,  copyhold,  leasehold,  or  of  any 
[  *509  ]  other  ♦tenure,  situate  and  being  in  the  several  counties  of  Cornwall 
and  Wilts,  with  their  appurtenances,  of  or  to  which  at  my  death  I 
shall  be  seised,  possessed,  or  entitled,  either  at  law  or  in  equity, 
unto  Sir  Henry  Onslow,  of  (i),  Baronet,  his  heirs  and  assigns 

for  ever.  I  give  certain  legacies,  which  I  have  mentioned  and 
specified  in  a  certain  memorandum  in  writing  marked  with  the 
letter  A.  and  signed  by  me,  which  I  direct  my  trustees  and  executors 
hereinafter  named  to  pay  out  of  my  personal  estate.  I  give,  devise 
and  bequeath  all  other  the  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate,  and  all  the  personal  estate  and  effects  of  or 
to  which  I  shall  at  my  death  be  seised,  possessed,  or  entitled  at 
law  or  in  equity,  unto  the  said  Sir  Henry  Onslow,  and  David  Gray, 
of  Lincoln's  Inn  Fields,  in  the  county  of  Middlesex,  gentlemen, 
their  heirs,  executors,  administrators,  and  assigns  respectively,  in 
trust,  that  they  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor,  do  and  shall,  with  all 
convenient  speed,  make  sale  and  absolutely  dispose  of,  and  convert 
into  money,  and  call  in  and  receive,  all  the  same  real  and  personal 

(1)  8ic  in  original. 
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estate  respectively;  and  do  and  shall  stand  possessed  of  and  Onslow 
interested  in  the  monies  to  arise  from  the  sale  thereof,  in  trust,  in  Walms. 
tbe  first  place,  to  pay  thereout  all  costs,  charges,  and  expenses 
of  and  attending  the  execution  of  the  trusts  of  this  my  will, 
and  my  debts,  funeral  and  testamentary  expenses,  legacies, 
and  then  in  payment  of  the  legacies  given  by  me  in  a  certain 
memorandum  signed  by  me,  and  marked  with  the  letter  A.  I 
appoint  the  said  Sir  Henry  Onslow  and  David  Gray  executors  of 
this  my  will ;  and  I  revoke  all  former  wills  by  me  made.  In  witness 
whereof  I  have  hereunto  set  my  hand  this  80th  day  of  June  in  the 
year  of  our  Lord  1847." 

The  plaintiffs  (the  trustees  and  executors)  proved  the  will  of  [  b*^  ] 
Louisa  Sarel;  and,  on  the  15th  April,  1848,  filed  a  bill  against 
John  Wallis,  stating  the  facts  above  set  forth,  and  alleging  that 
they  had  made,  and  caused  to  be  made,  diligent  search  and  enquiry 
for  the  memorandum  in  writing  marked  with  the  letter  A.,  and 
signed  by  Lonisa  Sarel,  referred  to  by  her  will,  but  had  been  unable 
to  discover  the  same,  or  any  evidence  thereof,  or  of  the  purport  or 
contents  thereof ;  that  the  premises  comprised  in  the  said  indentures 
were  legally  vested,  in  the  defendant  in  trust  for  the  plaintiffs,  as 
devisees  under  the  will  of  Louisa  Sarel ;  that  there  were  debts  of 
Lotusa  Sarel  still  remaining  unsatisfied,  and  that  they  the  plaintiffs, 
in  execution  of  the  trusts  of  the  will,  were  about  to  sell  the  trust 
premises,  and  had,  therefore,  requested  the  defendant  to  convey 
and  assure  the  same  to  them  upon  the  trusts  of  the  will,  but  that 
the  defendant  had  refused,  and  claimed  to  be  beneficially  entitled  to 
the  said  premises.  The  bill  prayed  that  the  defendant  might  be 
decreed  to  convey  and  assure  the  premises  to  the  plaintiffs 
aecordingly. 

The  defendant,  by  his  answer,  admitted  the  facts  upon  which  the 
plaintiffs  rested  their  title,  but  submitted  that  the  premises  com- 
prised in  the  indentures  were  not  legally  vested  in  him  in  trust  for 
the  plaintiffs,  as  devisees  under  the  will  of  Louisa  Sarel,  for  that 
the  will  did  not  contain  any  absolute  disposition  of  the  beneficial 
interest  in  the  same,  and  only  operated  as  a  charge  upon  the  said 
premises  of  the  debts,  costs,  expenses,  and  monies  in  the  will  in 
that  behalf  mentioned ;  that  Louisa  Sarel  died,  as  he,  the  defendant, 
believed,  without  any  heir ;  that  he,  the  defendant,  was  willing, 
and  thereby  offered,  to  pay  and  discharge  all  sums  so  charged  upon 
the  premises,  under  or  by  virtue  of  the  will;  that  the  plaintiffs  had 
no  equity  to  *call  upon  him,  the  defendant  (he  being  so  willing  as       L  ^^iH 
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Okslow  aforesaid),  to  execute  any  conveyance  to  them  of  the  legal  estate  in 
wallis.  *^®  premises ;  that  he  believed  there  were  some  debts  of  Louisa 
Sarel  remaining  unsatisfied,  which  he  was  willing,  and  thereby 
offered,  to  pay  and  satisfy,  so  far  as  they  were  by  the  will 
charged  upon  or  made  payable  out  of  the  produce  of  the  trust 
premises. 

The  defendant  alone  went  into  evidence.  The  object  of  the 
evidence  was  to  show  that  Louisa  Sarel  died  without  an  heir  ^  but 
this  was  not  conclusively  proved.  The  cause  came  on  to  be  heard 
before  the  Vice-Chancellor  of  England  on  the  16th  January,  1849, 
when  his  Honour  decreed  a  conveyance  to  the  plaintiffs  in  the  terms 
prayed  by  the  bill,  but  directed  the  defendant's  costs  to  be  paid  out 
of  the  estate  of  the  testatrix.  From  this  decision  the  defendant 
appealed  to  the  Lord  Chancellor. 

Mr.  Humphry  and  Mr.  Bird  for  the  plaintiffs,  and  in  support 
of  the  decision  of  the  Vicb-Chancbllor: 

The  trust  in  the  deed  of  settlement,  under  which  the  defendant 
holds  the  estates,  is,  to  convey  to  Mrs.  Sarel,  her  heirs  and  assigns ; 
and  the  will  of  Mrs.  Sarel  contains  a  distinct  devise  of  these  estates. 
Without  at  all  disputing  the  authority  of  the  decision  in  Burgess  v. 
Wheate  (i),  we  contend,  that  a  trustee  holding  an  estate  under  the 
circumstances  in  the  present  case,  can  have  no  equity  in  himself 
entitling  him  to  ask  this  Court  to  establish  his  right :  Williams  v. 
Lord  Lonsdale  (2).  Even  if  there  had  been  no  disposition  of  the  trust 
estate  by  Mrs.  Sarel,  the  defendant  could  not  have  asked  any  active 
[  ♦512  1  interference  on  the  part  of  this  Court  for  his  *benefit.  The  present 
case  resembles  Roberts  v.  Walker  (3),  which  has  been  followed  in 
very  numerous  instances:  Boiighton  v.  Boii^yfefon  (4),  and  the  cases 
there  cited.  The  plaintiffs  have  positive  trusts  to  perform  under 
the  will,  and  it  is  impossible  to  maintain  that  a  party  having  no 
equitable  interest,  but  merely  a  dry  legal  estate,  can  have  a  right 
to  interfere  with  the  performance  of  these  trusts.  The  circumstance 
that  it  may  not  be  possible,  to  carry  the  trusts  of  a  will  into  full 
effect  does  not  relieve  trustees  from  their  duty :  The  Attorney' 
Oeneral  v.  Holford  (5),  Williamson  v.  The  Advocate-Oeneral  of  Scot- 
land (6).  Even  if  all  the  trusts  of  the  will  failed,  the  plaintiffs,  as 
the  assigns  of  Mrs.  Sarel,  are  still  entitled  to  a  conveyance ;  but, 
in  fact,  it  is  not  competent  to  the  defendant  to  raise  any  question 

(1)  1  Bl.  123 ;  1  Eden,  177.  (4)  73  B.  R  116  (1  H.  L.  C.  406). 

(2)  4  R.  B.  149  (3  Ves.  752).  (5)  16  B.  B.  737  (1  Price,  426). 

(3)  32  B.  B.  318  (1  Buss.  &  My.  752).  (6)  59  B.  B.  1  (10  GL  &  Fin.  1 ). 
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iboat  these  trusts*     He  has  no  equity,  and  cannot  be  permitted,  as      Okblow 

ihetnifiteeof  a  mere  legal  estate,  to  dispute  the  title  of  the  plaintiffs      wallis. 

on  such  a  ground.     He  could  not  have  done  so  if  Mrs.  Sarel  had 

made  a  disposition  inter  vivos;  and  that  she  has  disposed  of  the 

irost  estates  by  will  can  make  no  difference.    Looking,  then,  at  the 

tenna  o!  the  trust,  which  are  for  Mrs.  Sarel  and  her  assigns,  and 

di&t  she  has  made  a  devise  of  the  trust  estates  to  the  plaintiffs,  and 

thu  the  defendant  has,  in  himself,  no  equitable  right,  we  sabmit 

that  the  decision  of  the  Yige-Chakcbllor  is  correct. 

Mr.  Bolt  and  Mr,  J.  V.  Prior,  for  the  defendant  : 

The  trustees  of  the  will  can  have  no  equity,  except  so  far  as  there 

are  actaal  trusts  for  them  to  perform.    Except  to  this  extent  they 

can  have  no  better  right  than  the  trustees  of  the  deed ;  and  this 

Court  will  not,  *under  the  circumstances  of  the  present  case,  afford       l  *^^^  ] 

aggstance  to  either  party.     It  is  apparently  contended  on  the  other 

&ide,  that  the  defendant  is  seeking  the  interference  of  the  Court, 

bat  this  is  clearly  not  the  fact:  he  is  brought  here  by  the  plaintiffs, 

and  only  asks  that  nothing  may  be  done  to  compel  him  to  part 

with  the  trust  estates.    The  case  of  Burgess  v.  Wheate  (i),  does 

Dr4  da^ide  that  this  Court  has  no  jurisdiction  to  interfere ;  it  shows 

anlr  that  where  the  plaintiff  has  no  equity  in  himself,  this  Court 

cannot  give  him  an  equity :  in  that  instance,  as  in  this,  there  were 

no  trusts  to  be  performed.    It  is  said,  however,  that  here  there  are 

trusts  to  be  performed ;  but,  so  far  as  this  assertion  is  accurate,  it 

would  be  equally  applicable  to  the  case  of  an  heir-at-law,  who  takes 

a  legal  estate  subject  to  the  payment  of  debts.     Such  a  claim,  as 

that  DOW  made,  would  not  prevail  against  the  heir ;  all  that  the 

Court  would  compel  him  to  do,  would  be  to  enable  the  trustee  to 

perform  the  trust,  and  if  he  did  this,  it  would  not  deprive  him 

of  the  estate  by  directing  a  sale.    In  like  manner  in  the  present 

ease  the  plaintifiis  are  entitled  to  claim  to  be  enabled  to  perform  the 

tmsts  of  the  will,  but  nothing  beyond  this. 

iThb  Lobd  Chancellor:  The  case  referred  to  ^differs  from  the 
present.  The  heir-at-law  claims  in  his  own  right,  but  trustees  do 
not:  they  claim  only  because  no  other  party  is  entitled.  The 
difficulty  in  the  way  of  the  defendant  is  this,  that,  under  the 
ftatbority  of  Burgess  v.  Wheate,  he  must  be  taken  as  holding,  not 
as  a  party  entitled,  but  because  there  is  no  one  else  to  claim.    The 

(1)  1  Bl.  123. 
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Onslow      question  therefore  is,  whether  the  will  has  not  given  the  plaintifiis  a 
WALL18.      title  against  him.) 

[  614  ]       They   referred    to    Taylor  v.    Hay  garth  (i),    Henchnmn    v.    The 
Attamey-General(2),  Davall  v.  The  New  River  Company  (3). 

Without  calling  for  a  reply, 

Nov.  22.       The  Lord  Chancellor  : 

No  case  similar  to  the  present  has  heen  cited,  and  indeed  none 
has  occurred  where,  property  being  on  trust,  the  owner  has  given 
it  to  somebody  else  (whether  beneficially  or  not,  is  a  question  which 
the  defendant  has  no  right  to  enquire  into).  This  is  not  like  the 
case  of  Burgess  v.  Wheate :  the  only  reason  why  the  trustee 
under  the  circumstances  there  mentioned  holds  property  is,  because 
there  is  nobody  to  take  it  from  him ;  it  does  not  belong  to  any 
person  whom  the  law  recognizes  as  having  a  right  to  ask  for  the 
execution  of  the  trust.  In  the  instance  before  me,  the  original 
owner  undoubtedly  had  a  right,  as  against  the  trustee,  to  direct 
what  he  should  do  with  the  property.  The  testatrix  having  a  right 
to  do  what  she  pleased  with  the  beneficial  interest,  directs  by  her 
will  the  legal  estate  to  be  conveyed,  or  at  least  gives  the  property 
to,  the  trustees  of  her  will.  The  question  then  is,  whether  the 
defendant,  who  appears  to  be  the  trustee  of  the  legal  estate,  has 
any  right  to  enquire  for  what  purpose  the  trustees  of  the  will  are  to 
hold  the  property.  It  is  a  gift,  in  trust  it  is  true,  but  it  is  the 
appointment  of  persons  who  are  to  stand  in  the  place  of  the  original 
owner  as  against  the  trustee.  Then  why  is  the  beneficial  interest, 
[  ♦SIS  ]  which  by  the  operation  of  the  rule  of  *law  in  Burgess  v.  Wheate, 
enures  to  the  benefit  of  trustees,  to  enure  to  the  benefit  'of  the 
defendant  in  this  case,  there  being  no  want  of  persons  authorised 
as  against  him  to  a  transfer  of  that  beneficial  interest.  Suppose 
the  testatrix  had  simply  transferred  the  property,  appointing  new 
trustees,  and  directing  the  existing  trustees  to  convey  to  them; 
could  the  trustee  of  the  legal  estate  have  in  this  case  disputed  the 
title  of  the  trustees  under  the  will,  because  they  might  or  might 
not  have  the  means  of  carrying  into  effect  the  trusts  of  the  will  ? 

The  real  question  is,  whether  this  case  is  regulated  by  the 
doctrine  in  Burgess  v.  Wheate ;  and  I  do  not  think  that  it  is, 
because  that  decision  proceeds  on  the  fact  of  there  being  no  person 

(1)  65  B.  R.  530  (14  Sim.  8).  (3)  Sinoo  imported,  9^  pott,  p.  359. 

(2)  41 B.  R  102  (3  My.  ft  K  485). 
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having  a  rigbt  to  cootrol  the  legal  estate^  and  here  there  are  persons 
who  are  so  authorised. 

I  do  not  take  exactly  the  same  view  of  this  case  which  the  Vicb- 
Chakcbllor  appears  to  have  done.  He  seems  to  have  considered  that 
the  question  would  depend  on  the  presumed  intention  of  the  testatrix ; 
ind  tiiat  for  this  purpose  it  might  be  assumed  that  she  intended  that 
the  paper  A.  should  not  be  produced,  which  would  amount  to  a  failure 
of  her  declared  intention,  and  then  if  any  party  was  to  have  the 
beneot  of  the  doctrine  in  Burgess  v.  Wheate,  the  trustees  under  the 
Till  were  to  have  it.  It  cannot,  however,  be  considered  that  the 
u^tatnx  had  any  such  view :  it  must  be  presumed  she  intended  that 
uie  purposes  declared  by  her  will  should  be  carried  into  effect;  but 
uioae  purposes  have  failed  in  consequence  of  the  paper  A.  not  being 
produced.  The  ground  on  which  I  proceed  is  this,  that  there  are  per- 
aous  appointed  by  the  owner  of  the  property,  to  whom  the  property 
i3  to  be  conveyed.  They  are  the  only  parties,  having  a  right  to  it, 
^d  whether  or  not  ^they  have  power  afterwards  to  dispose  of  all 
(«neficiai  interest  in  it,  is  a  matter  with  which  the  defendant  Wallis, 
u  a  mere  owner  of  the  legal  estate,  has  nothing  whatever  to  do. 

Thia,  then,  seems  to  me  to  be  a  case  which  does  not  fall  within 
^  doctrine  of  Burgess  v.  fVheate^  so  far  as  the  defendant  Wallis 
ii  concerned,  and,  therefore,  the  direction  of  the  Vicb-Chanobllob 
fe  a  conveyance  under  the  terms  of  the  will,  is,  I  think,  proper, 
^  the  decree  must  be  affirmed,  with  costs. 


Onslow 

V. 

Wallis. 


[  •616  ] 


COLE  V.  SCOTT  (1). 

1  lLic4  a.  518—529;  S.  C.  1  H.  &  Tw.  477;  19  L.  J.  Ch.  C3;  14  Jur.  26; 
affg.  16  Sim.  259  ) 

In  a  will  of  real  and  personal  estate  bearing  a  date,  the  testator  gave 
"  all  the  estates  of  which  1  am  now  seised  or  possessed,"  and  used  the  word 
"  DOW  "  in  other  parts  of  the  will,  clearly  alluding  to  the  period  at  which  he 
«aa  making  bis  will :  Held,  that  the  testator  had  thereby  indicated  a  oon- 
tnrj  intention,  so  as  to  take  the  case  out  of  tiie  24th  section  of  the  Wills  Act, 
1^7  (1  Yict  c.  26),  and  that  real  estate  acquired  after  the  date  of  the  will 
WM  not  affected  by  it 

The  eSecX  of  that  Act  is  to  extend  to  real  estate  the  same  rule  of  con- 
^nttaoix  as  to  the  time  from  which  the  will  is  to  be  construed  as  speaking, 
vluch  before  the  Act  was  applicable  to  personal  estate. 

Im  was  an  appeal  from  a  decision  of  the  Yicb-Chamgkllob 
otEbgund,  overruling  a  general  demurrer  to  the  plaintiff's  bill. 

},  Not  followed,  SaaOoH  v.  SaxUm  63  L.  T.  650;  In  re  Bridget  [1894]  1 

»'''>;i8ai.D.359,49L.J.Ch.  128,  Ch.  297,  200,  63  L.  J.  Cb.   186.   70 

^^  L  T.  519 ;  aee  in  re  Pi/rtal  and  Lamb  L.  T.  204,  C. A. 
^^i  ai  CL  D.  do,  64  L.  J.  t'h.  1012, 


1848. 
Jntte  14. 

SUADWKLL, 
V.-C. 

On  Appeal. 

1849. 

i\<»r.  29. 

Lord 

Gotten  HAM, 

L.C. 

[518] 
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GoLB  The  suit  was  instituted  by  the  heir-at-law  of  John  Cole,  the 

Scott.  testator  in  the  cause,  claiming  to  be  entitled  to  certain  freehold  here- 
ditaments contracted  to  be  purchased  by  the  testator  subsequently  to 
the  date  of  his  will.  The  bill  (which  was  filed  on  the  22nd  May, 
1848,  and  to  which  the  executors  and  residuary  devisees  and 
legatees  under  the  will  were  defendants)  set  out  the  testator's  will, 
and  charged  that,  according  to  the  true  construction  of  the  will, 
it  ought  to  be  taken  to  speak  and  take  effect  from  the  date 
thereof,  and  consequently  that  the  testator  died  intestate  as  to 
the  hereditaments  which  he  had  contracted  to  purchase. 

The  following  is  a  copy  of   the  will,  so  far  as  it  is  material 
to  set  it  out  for  the  purposes  of  the  present  report. 

"This  is  the  last   will   and   testament  of  me,  John   Cole,  of 
[  *6i9  J       Odiham,  in  the  county  of  Southampton,  gentleman,  *whereby  I 
give,  devise,  and  bequeath  unto  my  dear  wife,  Ann  Cole,  all  and 
singular  the  messuage,  tenement,  or  dwelling-house  and  premises 
near   the   church   in   Odiham   aforesaid,    wherein  I  now  reside 
(except  the  building  thereto  adjoining,  being  the  offices  in  which 
I  carry  on  the  profession  of  an  attorney,  in  conjunction  with  my 
partners  George  Lamb   and   James  Brooks),  and  also   all   that 
piece  of  pasture-land  adjoining  the  churchyard  there,  containing 
about  three  acres,  part  of   Field's  Close,  and  the  two  pieces  of 
meadow  or  pasture  called  Turtle's  and  Newland's  Meadows ;  and 
also  the  premises  called  the  farm-yard,  comprising  a  barn,  stable, 
coach-house  and  premises ;  and  also  the  other  yard  and  buildings 
nearly  opposite  thereto,  the  whole  of  the  foregoing  being  in  my 
own  occupation ;  to  hold  to  her,  my  said  wife,  during  her  natural 
life ;  and  from  and  after  her  decease,  I  give,  devise,  and  bequeath, 
the  same,  and  every  part  and  parcel  thereof,  unto  my  nephew 
Henry  Scott,  son  of  my  sister,  Mary  Anne  Scott,  his  heirs  and 
assigns,  for  ever.    I  also  give,  devise,  and  bequeath  unto  my  said 
wife  all  that  moiety  or  half-part  of  and  in  all  those  messuages, 
farms,  lands,  and  premises  called  Stapeley  and  Readon  Farms,  situate 
in  the  parish  of  Odiham  aforesaid,  together  with  the  copse  called 
Pains  Peak  Copse,  and  certain  lands  called  Bramble  Lands,  to  hold 
to  her,  my  said  wife,  during  her  natural  life ;  and  from  and  after 
her  decease   I   give,  devise,  and  bequeath   the  same,  and  every 
part  and  parcel  thereof,  with  the  appurtenances,  unto  my  brother, 
Francis  Cole,  his  heirs  and  assigns,  for  ever.    I  give  and  bequeath 
unto  my  said  wife,  for  her  absolute  use,  all  and  singular  the  house- 
hold goods  and  furniture,  plate,  linen,  chma,  books,  wines,  spirits, 
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and  other  efifects,  in  and  about  my  said  dwelling-house  and  premises,         Cole 
together  with  my  carriages  and  horses.    I  also  give  and  bequeath        soott. 
to  my  said  wife  the  legacy  of  2,0002.  sterling,  to  be  payable  and  paid 
as  follows  ;  that  is  to  say,  the  sum  of  500Z.,  part  ^thereof,  within       [  *520  ] 
three  months  after  my  decease,  and  the  sum  of  1,5002.,  the  remain- 
ing part  thereof,  at  the  expiration  of  twelve  months   after   my 
decease :   I    also  give    and    bequeath    unto   my   said    wife    one 
annuity,  or  clear  yearly  sum,  of  8502.   sterling,  for  and  during 
the  term  of  her  natural  life,  the  same  to  be  payable  and  paid  to 
her  by  two  equal  half-yearly  payments  in  the  year,  clear  of  all 
deductions  whatsoever,  the  first  payment  thereof  to  begin  and  be 
made  at  the  expiration  of  nine  calendar  months  next  after  my 
decease.    I  give,  devise,  and  bequeath  unto  my  said  nephew,  Henry 
Scott,  the  aforesaid  building,  being  the  offices  in  which  I  carry  on 
the  profession  of  an  attorney,  as  aforesaid,  to  hold  to  him,  the  said 
Henry  Scott,  his  heirs  and  assigns,  for  ever ;  and  as  to  all  and 
singular  the  residue  and  remainder  of  my  messuages,  farms,  lands, 
hereditaments,  and  premises  whatsoever  and  wheresoever,  and  of 
what  tenure  or  nature  soever,  and  generally  all  the  freehold,  copy- 
hold, and  leasehold  estates  whereof  I  am  now  seised  or  possessed  in 
any  manner  howsoever  (all  which  are  hereinafter  designated  and 
intended  to  be  described  as  my  said  residuary  real  estate),  and 
which  are  not  hereinbefore  by  me  specifically  devised  and  bequeathed, 
and  as  to  all  the  residue  and  remainder  of  my  personal  estate  and 
effects  "whatsoever  and  wheresoever,  and  every  part  thereof,  I  give, 
devise,  and  bequeath  the  same  residuary  real  and  personal  estate,  and 
every  part  thereof,  unto  and  to  the  use  of  my  nephew  Francis  Caleb 
Scott,  and  my  said  Henry  Scott  (l),  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  nevertheless  upon  and  for  the 
trusts,  ends,  intents,  and  purposes  hereinafter  declared  of  and 
concerning  the  same ;  that  is  to  say,  upon  trust  that  they,  the 
said  Francis  Caleb   Scott  and  Henry  Scott,  and  the  survivor  of 
them,  and  the  heirs,  executors,  administrators,  and  assigns  of  such 
survivor  (all  of  whom  are  hereinafter  "^designated  and  intended  to       [  '521  ] 
be  described  as  my  said  trustees),  do  and  shall,  as  soon  as  conve- 
nient after  my  decease,  and  at  such  time  or  times  as  they  in  their 
sole  discretion  shall  see  fit,  sell,  dispose  of,  call  in,  and  convert  into 
money  all  my  said  residuary  personal  estate  and  effects,  and  also 
absolutely  sell  and  dispose  of  all  my  said  residuary  real  estates,  either 
together  or  in  lots,  by  public  auction  or  private  contract,  and  either 

(1)  ^tcin  origimil. 
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r. 
Scott. 


Qoi^B  with  or  without  special  or  other  conditions  of  sale,  to  any  person  or 
persons  willing  to  purchase  the  same,  and  for  such  price  or  prices 
as  to  my  said  trustees  shall  seem  reasonable,  and  with  full  power  to 
buy  in  the  same,  or  any  part  or  parts  thereof,  at  any  such  auction, 
and  to  cancel  any  such  contract,  and  to  resell  the  premises,  or  any 
of  them,  without  being  responsible  for  any  loss  or  diminution  of 
price  occasioned  thereby ;  and  for  promoting  and  facilitating  such 
sale  or  sales,  to  enter  into,  make  and  execute  all  such  contracts, 
conveyances,  assignments,  surrenders,  assurances,  acts  and  deeds  as 
they,  my  said  trustees,  shall  think  proper ;  and  that  they,  my  said 
trustees,  do  and  shall  apply  all  the  monies  which  shall  come  to  their 
hands  by  virtue  of  the  aforesaid  residuary  devise  and  bequest,  and 
of  the  said  trusts  in  relation  thereto,  as  follows  (that  is  to  say)  : 
Upon  trust,  in  the  first  place,  to  pay,  satisfy,  and  discharge  all  my 
just  debts,  funeral  and  testamentary  expenses,  and  the  costs  and 
charges  attending  the  execution  of  the  trusts  of  this  my  will,  and 
subject  thereto,  upon  trust  to  pay  the  following  legacies,  to  wit "  (the 
testator  then  gave  several  legacies  and  bequests) ;  "  and,  subject  to 
the  several  legacies  and  bequests  aforesaid,  I  give  and  bequeath  the 
whole  of  the  residue  of  the  proceeds  of  my  said  residuary  real  and 
personal  estate  unto  and  equally  between  my  nephews  and  nieces 
I'rancis  Caleb  Scott,  Heury  Scott,  Mary  Anne  Scott,  WilUam  Scott, 

^  *522  ]  Lucy  Scott,  James  Scott  and  Thomas  Scott,  the  *seven  children  of  my 
aforesaid  sister  Mary  Anne  Scott,  for  their  own  absolute  use  and  bene- 
fit, to  be  vested  in  such  of  them  as  are  sons  at  their  respective  ages  of 
twenty-one  years,  and  in  such  of  them  as  are  daughters  at  their  like 
respective  ages,  or  on  their  respective  days  of  marriage,  which  shall 
first  happen,  and  to  be  payable  as  soon  after  the  said  ages  or  days 
shall  be  attained  as  conveniently  may  be ;  and  if  any  one  or  more 
of  them,  the  said  Francis  Caleb  Scott,  Henry  Scott,  Mary  Anne 
Scott,  William  Scott,  Lucy  Scott,  James  Scott,  and  Thomas  Scott 
shall  die  before  the  vesting  of  his,  her  or  their  said  share  or  shares, 
then  as  to  as  well  the  original  as  accruing  share  or  shares  of  such 
one  or  more  of  them  so  dying  as  last  mentioned,  I  give  and  bequeath 
the  same  unto  the  survivor  or  survivors,  or  other  or  others  of  them 
equally,  if  more  than  one,  as  tenants  in  common,  and  to  be  vested 
and  payable  at  the  same  ages,  days  and  times,  and  in  the  same 
manner  as  is  hereinbefore  directed  concerning  his,  her  or  their 
original  share  or  shares :  and  I  give,  devise  and  bequeath  unto 
my  said  nephew  Henry  Scott  all  such  manors,  messuages,  farms, 
lands,  tenements  and  hereditaments  whatsoever,  as  well  freehold  as 
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copyhold  and  leasehold,  as  are  now  vested  in  me,  or  as  to  the  said         Cole 
leasehold  premises  shall  be  vested  in  me  at  the  time  of  my  death,        soott. 
as  a  trustee  or  mortgagee  in  any  way  howsoever ;  to  hold  unto,  and 
to  the  nse  of  the  said  Henry  Scott,  his  heirs,  executors,  adminis- 
trators and  assigns,  upon  and  subject  to  the  like  trusts  as  the  same 
are  now  or  shall  be  vested  in  me,  and  with  the  same  powers  and 
authorities,  as  far  as  I  can  devise  and  bequeath  the  same,  as  I 
have  over  the  same  premises  respectively."     The  will  contained 
the  usual  clauses  as  to  trustees'  receipts,  &c.,  and  concluded  with 
the  following  words :  "  In  witness  whereof,  I,  the  said  John  Cole, 
have  to  each  sheet  of  this  my  will,  contained  in   six  sheets  of 
paper,  subscribed  my  name  this  29th  *day  of  April,  in  the  year       C  *^23  ] 
of  our  Lord  1843.    John  Cole." 

The  defendants  put  in  a  general  demurrer  to  the  plaintiff's 
bill,  which,  on  the  14th  June,  1848,  was  overruled  by  the  Vicb- 
Chancgllor  of  England.  From  this  decision  the  defendants  now 
appealed  to  the  Lord  Chancellor. 

The  question  raised  was,  whether,  having  regard  to  the  terms  of 
the  24th  section  of  the  Act  7  Will.  IV.  &  1  Vict.  c.  26  (i),  the  pro- 
perty  which  had  been  contracted  to  be  purchased  by  the  testator 
after  the  date  and  execution  of  his  will,  was  or  was  not  excluded 
from  the  operation  of  the  will. 

(hi  the  course  of  the  following  argument,  considerable  discussion 
took  place  as  to  an  arrangement  entered  into  by  the  parties  at  the 
hearing  before  the  Vice-Chancellor,  relative  to  taking  his  Honour's 
opinion  on  the  case,  instead  of  its  being  sent  to  a  court  of  law. 
The  defendants,  notwithstanding  the  arrangement,  submitted  to 
the  Lord  Chancellor,  that  the  latter  course  ought  now  to  be 
adopted.  The  result  of  the  discussion,  and  its  bearing  on  the 
present  matter,  will  be  sufficiently  seen  from  the  judgment  of  the 

LOBD  ChaNCBLIiOR.) 

Mr.  Bacon  and  Mr.  Molina  for  the  defendants  : 

Before  the  passing  of  the  statute  7  Will.  IV.  &  1  Vict.  c.  26,  a 
testator  was  unable  to  devise  any  real  estate  but  what  *he  possessed       [  *524  ] 
at  the  date  of  his  will.    The  utmost  effect  of  an  intention  expressed 
by  a  testator  to  pass  after  acquired  property,  was  to  put  the  heir 

(1)  Sect  24 :   "And  be  it  further  speak  and  take  effect  as  if  it  had  been 

enacted,  that  every  will  shall  be  con-  executed  immediately  before  the  death 

stroed,  with  roferenoe  to  the  real  estate  of  the  testator,  unless  a  contrary  inten- 

and  penonal  estate  comprised  in  it,  to  tion  shall  appear  by  the  will." 

».».— VOL.  LXXZIV.  10 


146  1849.    CH.     1  MAC.  &  G.  524—525.  [r.r. 

Cols  to  his  election,  between  the  benefits  conferred  on  him  by  the  will, 
SooTT.  *^d  *^®  property  after  acquired :  TheUusson  v.  Woodford  (i) ;  and  it 
was  necessary  that  this  intention  shoald  be  very  clearly  and 
precisely  expressed :  Back  v.  Kett  (2).  The  object  of  the  Act 
7  Will.  lY.  &  1  Vict.  c.  26,  was,  on  this  subject,  to  establish  as  a 
rule,  that  a  testator  disposing  of  property  by  will,  means  that  will  to 
operate  on  his  property  as  it  may  exist  at  his  death.  We  submit 
that,  under  the  24th  section,  it  is  necessary  for  a  testator  to  use 
language  as  clear  and  precise,  to  exclude  the  operation  of  the 
general  rule,  as  he  must  have  done  previously  to  the  statute,  in 
order  to  put  the  heir  to  his  election.  No  such  intention  appears  on 
the  will  in  question  in  the  present  case.  When  the  testator  speaks 
of  *'  all  the  freehold,  copyhold,  and  leasehold  estates,  whereof  I  am 
now  seised,"  he  means  no  more  than  to  use  the  words,  **  I  am 
seised  "  in  the  present  tense ;  and  if  so,  the  circumstances  of  there 
being  a  date  to  the  will,  cannot  take  the  case  out  of  the  general 
rule  established  by  the  statute  :  Doe  v.  Walker  (3). 

(The  Lobd  Chamcellob  :  I  admit  that  the  word  ''  now  "  would, 
under  the  Act,  be  the  time  of  the  death,  provided  there  was  no  date 
in  the  will.) 

Mr.  Rolt,  Mr.  Campbell,  and  Mr.  R.  W.  Moore,  in  support  of 
the  bill : 

By  the  terms  of  the  Act  7  Will.  IV.  &  1  Vict.  c.  26,  the  wiU  is  to 
be  construed,  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  from  a  fixed  period ;  and  it  is  impossible  to 
[  •526  ]  *8ay,  that  the  will  is  to  be  construed  to  speak  as  to  one  part  of  the 
real  and  personal  estate  from  its  date,  and  as  to  another  part  from 
the  death  of  the  testator.  The  rule  laid  down,  of  the  will  speaking 
from  the  testator's  death,  is  subject  to  this  exception,  "  unless  a 
contrary  intention  shall  appear."  If,  then,  such  contrary  intention' 
can  be  found  as  to  real  and  personal  estate  comprised  in  the  will,| 
the  general  rule  will  not  apply.  The  introduction  of  the  word 
**  now  "  into  the  will  in  question  clearly  manifests  such  contrary' 
intention.  In  the  first  clause,  the  testator  speaks  of  the  dwelling- 
house  "  wherein  I  now  reside  ; "  in  the  gift  of  the  residue  he  says, 
"  all  the  freehold,  copyhold,  and  leasehold  estates  whereof  I  am" 

now  seised  or  possessed ; "  and  in  disposing  of  trust  estates,  he 

i 

(1)  9  B.  B.  176  ;13  Ves.  209).  (3)  67  B.  B.  427  (12  M.  ft  W.  591) 

(2)  Jac.  534.  ^"  , 
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uses  the  words  **  no^w  vested  in  me  "  in  such  a  manner  as  clearly         Colb 

to  point  to  tbe  date  of  his  will.    Before  the  passing  of  the  Act       soott. 

7  Will.  W.  &  1  Vict.  c.  26,  a  gift  of  personal  estate  was  referable  to 

the  death  of  tlie  testator,  thoagh  expressed  in  words  signifying  the 

present  tense ;  but  the  introduction  of  the  word  ''  now  "  was  held 

to  manifest  a  contrary  intention,  and  made  the  gift  referable  to  the 

date  of  the  ivill:    Attomey-Oeneral  v.  Bury  (i).     The  same  effect 

was  ^ven  to  the  word  *'  now  "  in  a  gift  to  a  class  of  children, 

confining  it  to  children  living  at  the  date  of  the  will,  instead  of 

allowing  the  more  extended  application,  which  it  woald  otherwise 

have  had,  to  all  children  living  at  the  decease  of  the  testator.    The 

Act  places  general  freehold  estates,  in  reference  to  the  date  of  the 

will,  on  the  same  footing  as  personal  estate.    We  contend  that 

the  introduction  of  the  word  *'  now  "  into  this  will  distingaishes 

the  case  entirely  from  that  of  Doe  v.  Walker  (2),  relied  on  by  the 

defendants,  where  the  words  of  gift  were  simply  in  the  present 

tense. 

Mr.  Bacon,  in  reply :  I  ^^^  1 

The  word  ''  now,"  in  the  opening  clause  of  the  will,  is  merely  a 
word  of  description.  The  clause  as  to  trust  estates  passes  no 
beneficial  interest :  its  sole  object  is  to  provide  for  the  carrying  out, 
for  the  benefit  of  others,  of  trusts  reposed  in  the  testator,  and  its 
language  cannot,  therefore,  be  relied  on  as  fixing  the  testator's 
general  intention.  The  case  of  Doe  v.  Walker  (2),  having  decided 
that  words  signifying  the  present  tense,  come  within  the  operation 
of  the  Act,  the  question  here  is,  whether  the  introduction  of  the 
word  *'  now  "  can  make  any  difference. 

TsB  liOBD  Ghancellob  : 

In  questions  of  this  sort,  which  are  very  likely  to  occur,  and  to 
be  matter  of  discussion  in  all  the  different  Courts,  it  is  certainly 
very  important,  if  there  is  a  really  debateable  case  to  be  considered, 
to  adopt  a  course  that  shall  create  an  uniformity  of  decision  upon 
them  ;  but  then  I  think  it  must  be  a  debateable  matter.  I  cannot 
send  to  a  court  of  law  a  question  on  which  I  conceive  there  is  no 
doabt ;  and  although  I  should  be  unwilling  to  act  on  the  impres- 
Bion  of  there  being  no  doubt  on  a  purely  legal  question,  if  nothing 
else  had  taken  place,  yet  where  the  parties  have  had  the  good 
to  depart  from  the  ordinary  course  of  proceeding,  which  is  to 

(I)  I  Bq.  Ok.  Ab.  201.  (2)  67  E.  E.  427  (12  M.  &  W.  591). 
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CoLB  send  a  merely  legal  question  to  a  court  of  law,  and  have  agreed  to 
Scott.  take  the  opinion  of  this  Court,  I  cannot  permit  them  to  depart 
from  that  agreement  in  the  way  now  asked  by  the  defendants. 
Before  the  decision  was  given  they  were  very  willing  to  take 
the  opinion  of  the  Court;  but  now  when  the  opinion  of  the 
Court  which  they  have  selected  is  against  them,  they  take  a  very 
different  view  of  the  matter,  and  wish  for  the  chance  of  another 
[  •527  J  discussion.  This,  however,  does  not  form  the  subject-matter  *of 
an  appeal,  because  the  Court  below  never  exercised  any  discretion 
upon  that  point.  If  the  Yice-Chancellor  had  said,  that  he  would 
decide  the  case  on  his  own  authority,  and  had  declined  to  send  it 
to  law,  there  might  have  been  a  ground  of  complaint ;  but  this  is 
not  so.  The  Yice-Chamcellob  was  aware  of  the  usual  course,  and 
of  the  expediency  of  applying  to  a  court  of  law,  not  on  account  of 
any  doubt  or  difficulty  which  he  felt,  but  because  it  was  a  purely 
legal  question.  The  parties  then  agreed  that  they  would  take  his 
opinion  on  the  case  as  it  stood;  and  the  Yice-Chancellor,  acceding 
to  their  wish,  gave  them  his  opinion  accordingly.  The  case  then 
comes  before  me,  the  appellants  disputing  the  decision  of  the  Yice- 
Chancellor,  and  asking  for  a  contrary  decision  on  the  construction 
of  the  will.  It  is  quite  competent  for  them  to  do  this ;  but  when  I 
express  my  opinion,  that,  according  to  the  view  I  take  of  the 
question,  the  Yice-Chancellor  is  right,  I  do  not  think  it  is  then 
competent  for  them  to  ask  that  a  course,  which  they  repudiated 
below,  shall  now  be  adopted,  and  thus  to  seek  the  chance  of  a  third 
hearing  before  another  Court.  I  think  there  is  no  doubt  that  the 
course  taken  below  was  a  judicious  and  proper  course ;  and,  more- 
ever,  the  case  appears  to  me  so  free  from  doubt,  that,  under  any 
circumstances,  1  should  be  very  reluctant  to  expose  the  parties  to 
further  litigation  upon  it. 

The  statute  having  provided  that  a  certain  rule  shall  prevail, 
''  unless  a  contrary  intention  shall  appear  by  the  will,"  it  is  not 
at  all  necessary  to  find  that  contrary  intention  expressed  in  so 
many  words,  or  in  some  way  quite  free  from  doubt.  Now  I  find, 
on  the  fair  construction  of  the  will  in  question,  adopting  those  rules 
of  construction  which  are  usually  adopted  in  construing  wills,  that 
the  contrary  intention  does  appear :  the  result,  therefore,  is  to  take 
[  *628  ]  the  case  out  of  *the  section  of  the  Act,  to  which  reference  has 
been  made. 

In  looking  at  this  will,  I  have  no  doubt  whatever  as  to  what  was 
the  testator's  intention  ;  whether  it  arose  from  not  having  present 


V. 
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to  his  mind  ^hen  he  made  the  will  the  provisions  of  the  statute,  or        cole 

from  what  other  reason,  it  is  quite  immaterial  to  consider.    The 

question  is,  whether,  in  the  terms  he  has  used,  he  has  not  used  the 

woid  *'  now  "  with  reference  to  the  time  he  was  making  his  will :  I 

thiak  it  quite  clear  that  he  has.    I  find  this  will  with  a  date  to  it, 

showing,  therefore,  the  period  when  it  was  executed,  and  I  find 

that  in  it  the  testator  gives  ''all  the  estates  of  which  I  am  now 

seised  or  possessed."     The  word  ''  now  "  has  no  meaning  in  itself; 

and  if  there  is  no  date  by  which  to  construe  it,  some  period 

must  be  fixed  upon  to  which  it  can  refer.    Here,  however,  the  date 

does  appear,  and  the  word  "  now  "  can  only  have  reference  to  the 

time  specified  in  the  will,  that  time  being  the  date  of  the  will, 

namely,  the  29th  of  April,  1848.    It  appears,  therefore,  to  me,  just 

the  same  as  if  the  testator  had  said  "all  the  freehold  and  leasehold 

estates  of  which  I  am,  on  this  29th  of  April,  1848,  seised  and 

entitled."     If  those  had  been  the  words,  of  course  there  could  not 

ha^e  been  a  doubt;  but  the  words  used  are  in  effect  the  same. 

What  is  the  difference,  whether  the  date  is  repeated,  or  whether  the 

vrord  " now  "  shows  that  the  date  is  referred  to?    This  is  one  view 

of  the  case,  that  is,  merely  referring  to  the  very  words  to  be  found 

in  this  particular  clause.    But  the  case  does  not  stop  there;  for 

the  testator  uses  the  word  "  now  "  in  two  other  parts  of  the  will,  in 

each  of  which  he  evidently  and  clearly  alludes,  not  to  the  time  the 

iwill  may  come  into  operation  by  his  death,  but  to  the  particular 

period  at  which  he  is  making  his  will.    Am  I,  then,  in  taking  a 

fair  view  of  the  expressions  used  in  order  to  see  *what  is  intended, 

and  in  trying  to  put  a  fair  construction  on  the  word  ''now,"  which 

is  f onnd  in  the  particular  clause,  to  disregard  the  same  word  used 

mrith  reference  to  other  gifts  in  other  parts  of  the  will  ?  It  would  be 

departing  from  the  ordinary  rules  of  construction  to  do  so.    It 

appears  to  me  beyond  all  doubt  and  question  that,  in  using  the 

word  ''now,"  the  testator  meant  the  day  on  which  he  made  his 

will,  and  no  other  period.    Then  the  case  comes  within  the  Act. 

The  Act  says,  if  the  contrary  intention  appears,  the  provision  as  to 

the  death  of  the  testator,  is  not  to  apply.    I  am  of  opinion  that 

here  the  contrary  intention  does  appear. 

With  reference  to  the  question  of  personalty,  to  which  Mr,  Roll 
has  referred,  it  is  as  clear  as  can  be.  The  Act,  in  effect,  puts  the 
case  of  real  and  personal  property  on  the  same  footing ;  and  though 
wills  of  mere  personalty,  as  a  general  rule,  speak  from  the  day  of 
the  death,  and  are  not  referable  to  the  state  of  the  property  at  the 
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time  of  making  the  will,  yet,  if  there  are  expressions  in  the  will 
showing  it  is  intended  to  describe  property  with  reference  to  the 
day  of  the  date  of  the  will,  and  not  to  the  day  of  the  death,  the 
intention  so  expressed  will  prevail.  It  prevails  undoubtedly  in  cases 
of  personalty,  and  by  the  Act  it  is  the  same  as  to  real  estate. 

For  these  reasons,  I  am  of  opinion,  upon  the  construction  of  the 
will,  and  also  from  what  passed  in  the  Court  below,  that  there  is 
nothing  here  which  would  authorise  or  justify  me  in  sending  a  case 
for  the  opinion  of  a  court  of  law.  I  must,  therefore,  dismiss  the 
petition  of  appeal  with  costs. 


1849. 
November, 

On  Appeal 
Dee,  3. 

Lord 

COTTBNHAM, 
L.C. 

[630] 


The   mayor  of  BERWICK  v.  MURRAY. 

(1  Mac  &  a.  530-533  ;  S.  C.  1  H.  &  Tw.  452;  13  Jur.  1063.) 

The  defendant,  by  bis  answer,  denied  the  plaintiffs'  title  to  certain  money 
deposited  with  a  Bank,  but  admitted  tbe  possession  of  a  document  which 
gave  him  (the  defendant)  control  over  that  money :  Held,  on  a  motion  for 
the  production  of  the  document  that  the  plaintifb  were  only  entitled  to 
inspect  it  and  take  copies,  and  not  to  deprive  the  defendant  of  his  control 
over  the  money  by  having  the  document  deposited  in  the  usual  way. 

This  was  an  application  by  the  defendant  William  Murray  to 
discharge  an  order  of  the  Yioe-Ghancbllor  of  England,  directing 
the  production  of  a  certain  document  admitted  by  the  defendant  to 
be  in  his  possession,  under  the  following  circumstances. 

On  the  81st  October,  1848,  the  plaintififs,  who  were  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Berwick-upon-Tweed, 
filed  a  bill  for  an  account  against  their  late  treasurer,  David  Murray, 
and  against  William  Murray,  and  other  parties,  as  the  sureties  of 
David  Murray,  the  liability  of  the  sureties  being  limited  to  2,0001. 

On  the  7th  August,  1849,  the  plaintiffs  filed  a  supplemental  bill 
against  the  same  parties,  all  of  whom,  excepting  William  Murray, 
were  out  of  the  jurisdiction,  alleging,  in  effect,  that  David  Murray 
had  put  under  the  control  of  William  Murray  a  sum  of  2,000!.,  part 
of  the  plaintiffs'  monies,  by  endorsing  and  handing  over  to  him  an 
accountable  receipt  in  writing  by  the  Bank,  where  the  amount  was 
deposited ;  and  the  bill  prayed  the  payment  of  the  2,000t.,  and  that 
the  defendants  might  be  restrained  from  transferring  or  parting 
with  the  same. 

The  defendant,  William  Murray,  by  his  answer,  stated,  that,  after 
the  dismissal  of  David  Murray,  he,  William  Murray,  had  applied  to 
him  for  some  security  by  way  of  indemnity  against  any  liability  to 
which  he  might  be  subjected ;  and  that  thereupon  David  Murray 
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delivered  to  him  a  deposit  receipt  of  the  branch  Bank  of  the  British 
Linen  Company  at  Danse  for  2,800Z.,  deposited  *in  the  said  Bank 
b;  J.  J.  Murray y  and  that  the  said  deposit  receipt,  having  been 
endorsed  by  J.  J.  Murray,  and  the  defendant  having  received  the 
&mo\mt>  he  deposited  the  same  in  his  own  name,  with  his  own 
bankers,   the    agents   of  the  Commercial  Bank  of  Scotland,  at 
Eyemouth ;  and  that  the  sum  so  deposited  was,  at  the  time  of  his 
answer,  represented  by  a  deposit  receipt  for  2,240Z.  11^.  8d.  in  his 
own  name,  signed  by  the  agent  of  the  Commercial  Bank  of  Scotland, 
at  Eyemouth,  which  he  admitted  to  be  in  his  possession,  but  sub- 
mitted that  he  was  not  bound  to  produce.    The  defendant  also,  by 
his  answer,  denied  the  plaintiffs'  title  to  the  money  in  question. 

In  November,  1849,  the  plaintiffs  moved,  before  the  Yice-ChaU'* 
eellor  of  England,  that  the  documents  admitted  by  the  defendant, 
in  his  answer,  to  be  in  his  possession,  including  the  deposit  receipt, 
might  be  produced  and  left  in  Court.  The  only  question  arose 
relative  to  the  deposit  receipt,  and  the  Yigs-Chanoellob  having 
ordered  its  production  with  the  other  documents  in  the  usual  form, 
the  defendant  now  appealed  to  the  Lord  Chancellor. 

Mr.  RoU  and  Mr.  Lewin  for  the  defendant : 

TYe  object  to  the  order  made  on  two  grounds  :  first,  because  the 
document  is  evidence  of  the  defendant's  title  only,  and  not  of  that  of 
the  plaintiffs ;  and,  secondly,  because,  from  the  nature  of  the  docu- 
ment, the  plaintiffs  can  only  have  a  right  to  inspect  it  for  the 
purposes  of  evidence,  and  not  to  deprive  the  defendant  of  the  power 
of  dealing  with  it.  Every  object,  which  the  plaintiffs  can  properly 
have  in  view,  will  be  effected  by  allowing  them  to  inspect  the 
document  and  to  take  copies. 

Mr.  Craig,  contrh,  contended  that  a  creditor  is  entitled  to  have 
the  benefit  of  all  collateral  securities  which  *may  have  been  given 
by  a  principal  debtor  to  his  surety :  Maure  v.  Harrison  (i),  Wright  v. 
MoTUy(2).  He  referred  also,  on  the  question  of  production,  to 
Smith  V.  Duke  of  Beaufort  (3). 

Without  calling  for  a  reply. 

The  Lord  Chancellor: 

The  object  of  the  Court  in  directing  the  production  of  documents 
(1)  1  Bq.  Ok.  Ab.  93.  (3)  68  E.  R  160  (1  Hare,  507 ;  8.  C. 


(2)  8B.  B.69(1I  Vee.  12). 


1  Ph.  209). 
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admitted  to  be  in  the  defendant's  posseBsion,  is  to  enable  the  plaintiff 
to  make  out  his  case ;  but  it  is  the  practice  so  to  regulate  such 
orders  as  to  prevent  any  damage  arising  to  the  defendant.  It  is  for 
this  reason  that  no  orders  are  more  under  the  discretion  of  the 
Court.  In  the  present  case,  the  document  in  question  is  a  receipt 
which  represents  a  sum  of  money,  and  the  defendant  cannot  have 
the  money  without  producing  this  receipt.  It  is,  in  fact,  to  him  the 
same  as  a  bank  note.  Now  the  plaintiffs  claim  a  sum  of  2,000{.,  and 
say,  that  it  is  in  the  hands  of  the  defendant  represented  by  a  docu- 
ment in  his  possession.  They  do  not,  however,  venture  to  ask  to 
have  the  2,000Z.  paid  into  Court :  they  seek  only  to  have  possession 
of  the  document;  but  this  is  in  fact  the  same  thing.  If  it  is 
necessary  for  the  purpose  of  evidence,  the  Court  will  allow  the 
plaintiffs  to  see  the  document;  but,  with  this  view,  it  will  not 
be  necessary  to  take  it  out  of  the  possession  of  the  defendant  and  to 
deprive  him  of  the  control  of  money  against  which  the  plaintiffs 
make  no  case.  The  only  use  of  the  document  to  the  plaintiffs  is  for 
the  purpose  of  evidence,  for  when  they  have  once  seen  it,  they  can 
shape  their  proof  of  it  as  they  like.  Beyond  that,  the  present 
application  is,  in  fact,  asking  to  have  the  money  paid  into  Court. 
The  *order  of  the  Vicb-Chanobllor  must,  therefore,  be  varied,  by 
directing  the  inspection  of  the  deposit  receipt,  with  the  usual  liberty 
for  the  plaintiffs  to  take  copies. 


1849. 
May  4. 

1860. 
Feb.  26. 

Lord 

COTTENHAM, 
L.O. 

[541  J 


In  re  GAPFEE'S  TRU8TS^(l) 

AND 

In  re  The  ACT  10  &  11  VICT.  c.  96. 

(1  Mac.  &  G.  541—550;  8.  0.  1  H.  &  Tw.  635.) 

By  a  post-nuptial  eettlement  a  sum  of  money,  the  property  of  tlie  wife, 
was  vested  in  trustees  upon  trusts,  which  were  construed  to  operate  as  a 
direction  to  pay  the  dividends  to  the  wife  for  her  life,  or  to  her  appointees 
without  anticipation :  Held,  that  the  restraint  against  anticipation  operated 
during  the  whole  life  of  the  wife,  and  was  not  restricted  to  an  existing 
coverture  by  the  introduction  of  additional  words,  which  obviously  applied 
only  to  such  existing  coverture. 

If  the  restriction  forms  part  of  the  only  sentence  which  gives  any  estate, 
and  is  in  words  made  part  of  the  gift,  then  the  estate  and  the  restriction 
must  be  commensurate. 

By  a  post-nuptial  settlement,  bearing  date  the  29th  May,  1811, 
and  made  between  the  Keverend  Benjamin  Gaffee  (since  deceased) 

(1)  King  v.  Lucaa  (1883)  23  Ch.  D.  712,  see  p.  725,  53  L.  J.  Oh.  64,   49 
L.  T.  216. 
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and  Hannah  Gaffee  (his  wife)  of  the  one  part,  and  two  parties  named  in  re 
as  trustees  of  the  other  part,  it  was  witnessed,  declared,  and  agreed,  ^'£^™^ 
that  the  trustees  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  should  stand  and  be 
possessed  of  and  interested  in  the  monies  to  arise  from  the  sale  of 
certain  estates  and  hereditaments  therein  mentioned  or  referred  to 
which  should  come  to  their  hands,  and  of  the  stocks,  funds,  and 
securities,  in  or  upon  which  the  same  monies  should  be  laid  out  or 
invested  as  therein  mentioned,  and  the  rents,  issues,  and  profits  of 
the  said  estates  and  hereditaments  until  the  same  should  be  sold, 
and  also  of  and  in  the  stun  of  850!.,  SI.  per  cent.  Consolidated  Bank 
Annuities  which  had  been  transferred  into,  and  was  then  standing 
in  the  joint  names  of  the  trustees  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  as  therein  mentioned,  upon 
trust  that  they  should  out  of  the  same  sums  of  money,  in  the  first 
place  retain  to  and  reimburse  themselves  and  himself,  all  costs, 
charges,  and  expenses  which  they  should  sustain  in  the  execution 
of  the  trusts,  and  after  payment  of  such  costs  and  expenses  should 
stand  and  be  possessed  *of  the  surplus,  and  of  the  rents,  issues,  [  *5i2  ] 
and  profits  thereof  until  the  same  should  be  sold,  and  also  of  the 
sum  of  850Z.,  8Z.  per  cent.  Consolidated  Bank  Annuities,  upon  and 
for  the  trusts,  intents,  and  purposes  thereinafter  declared  (that  is 
to  say),  upon  trust  that  they  the  said  trustees  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should  lay  out  and  invest  such  surplus  when  the  same 
should  be  received,  immediately,  or  as  soon  as  conveniently  might 
be,  in  their  or  his  names  or  name,  in  the  purchase  of  a  competent 
share  or  competent  shares  of  any  of  the  Parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  at  interest  upon  Government  or 
real  securities  in  England  or  Wales,  and  should  from  time  to  time 
alter,  vary,  and  transpose  the  same  as  they  or  he  should  think  fit, 
yet  so  that  during  the  lives  of  B.  Gafi'ee  and  H.  Gaffee,  and  the  life 
of  the  survivor  of  them,  every  such  laying  out,  investment,  altera- 
tion, variation,  or  transposition  should  be  made  with  the  consent 
of  the  said  B.  Gaffee  and  H.  Gaffee,  or  the  survivor  of  them, 
testified  by  some  writing  under  their,  his,  or  her  hands  or  hand ; 
and  should  stand  and  be  possessed  of  and  interested  in  the  said 
trust  monies,  stocks,  funds,  and  securities,  and  the  interest,  divi- 
dends, and  annual  produce  thereof,  and  of  the  rents,  issues,  and 
profits  of  the  said  freehold  estates  until  the  same  should  be  sold, 
upon  trust,  that  they  the  trustees  and  the  survivor  of  them,  and 
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In  re  ^  the  executors,  administrators,  and  assigns  of  such  survivor  should 
Trusts.  V^J  the  interest,  dividends,  and  annual  produce  of  the  same  trust 
monies,  stocks,  funds,  and  securities,  and  the  rents,  issues,  and 
profits  of  the  said  freehold  estates  until  the  same  should  be  sold,  to 
such  persons,  and  for  such  purposes  as  the  said  H.  Gafifee  should 
from  time  to  time,  by  any  writing  under  her  hand,  direct  or  appoint, 
[  *543  ]  **  but  not  so  as  to  dispose  ^of  the  same  by  sale,  mortgage,  or  charge, 
or  otherwise  in  the  way  of  anticipation,  and,  in  default  of  such 
direction  or  appointment,  into  her  own  hands,  for  her  own  separate 
use,  notwithstanding  her  coverture,  independent  of  the  said 
Benjamin  Gaffee,  who  is  not  to  intermeddle  therewith,  neither  is 
the  same  to  be  subject  or  liable  to  his  debts,  contracts,  or  engage- 
ments, and  the  receipts  of  her  the  said  Hannah  Gaffee  and  of  her 
appointees  are  hereby  declared  to  be  discharges  for  the  same.*' 

The  settlement  then  provided,  that,  after  the  decease  of  H.  Gafiiee, 
the  trustees  should  pay  the  interest,  dividends,  and  annual  produce 
of  the  trust  monies  and  premises,  and  the  rents,  issues,  and  profits 
until  the  sale,  to,  or  permit  the  same  to  be  received  by,  6.  Gaffee 
and  his  assigns  during  his  life,  and  after  the  decease  of  the  sur- 
vivor of  them,  B.  Gaffee  and  H.  Gaffee,  if  there  should  be  issue  of 
their  bodies  any  child  or  children,  to  hold  the  trust  monies  and 
premises  in  trust  for  all  and  every  such  child  or  children,  according 
to  the  joint  appointment  of  B.  Gaffee  and  H.  Gaffee,  or  the  appoint- 
ment of  the  survivor  as  therein  mentioned,  and,  in  default  of  such 
appointment,  in  trust  for  the  children,  to  vest  in  the  sons  at 
twenty-one,  and  the  daughters  at  twenty-one  or  marriage,  but  not 
to  be  payable  until  the  death  of  the  survivor  of  them,  the  said 
B.  Gaffee  and  H.  Gaffee ;  and  if  there  should  be  no  children  of  the 
marriage,  and  H.  Gaffee  should  survive  B.  Gaffee,  in  trust,  to 
transfer  the  whole  of  the  trust  monies  and  premises  to  H.  Gaffee  ; 
but  if  B.  Gaffee  should  survive  H.  Gaffee,  then  in  trust,  after  the 
death  of  B.  Gaffee  and  failure  of  issue,  to  transfer  the  said  trust 
monies  and  premises,  according  to  the  appointment  of  H.  Gaffee  ; 
and  in  default  of  such  appointment,  to  her  next  of  kin,  according  to 
the  Statute  of  Distributions  in  case  she  had  died  intestate  and 
unmarried. 

[  644  ]  In  the  month  of  February,  1848,  the  trustees  paid  into  Court 

the  sums  of  286L  2«.  9d.,  QL  68.  per  cent.  Annuities,  and  6,5902. 
Consols,  which  were  then  standing  in  their  names,  subject  to  the 
trusts  of  the  settlement. 

There  were  several  children  of  the  marriage.    B.  Gaffee  died  in 
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October,  1818;  and  in  the  month  of  January,  1828,  H.  Gaffee        lure 
intennarried  with  Adam  Brown.      Subsequently  to  this  second     ^otots.^ 
marriage,  she  concurred  with  her   husband,  Adam    Brown,  in 
charging  the  trust  funds  with  various  annuities,  which  were  duly 
paid  to  the  annuitants  up  to  a  very  short  period  before  the  trustees 
paid  the  trust  funds  into  Court  as  before  mentioned. 

In  January,  1849,  Hannah  Brown  presented  a  petition  for  the 
payment  of  the  whole  of  the  dividends  accruing  from  the  sums 
which  had  been  paid  into  Court,  alleging  that,  under  the  terms  of 
the  settlement,  the  provision  for  her  separate  use,  and  the  restraint 
on  anticipation,  prevailed  during  her  second  coverture.  This 
petition  was  opposed  by  the  annuitants,  and  came  on  to  be  heard 
before  the  Vice-Chancellor  Wigram,  on  the  15th  January,  1849, 
when  his  Honour  held  that  the  restraint  was  confined  to  the  first 
coverture.  From  this  decision  Hannah  Brown  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Wood  and  Mr.  Parsons^  for  the  appeal  petition  : 

Admitting  that  an  alienation  during  widowhood  would  have  been 
valid,  Barton  v.  Brucoe  (i),  it  is  firmly  established  that,  wherever 
there  is  a  settlement  of  property  to  the  separate  use  of  a  woman, 
and  she  is  prohibited  from  anticipating  it,  the  restraint  will  exist 
during  any  coverture  or  covertures  to  which  she  may  afterwards  *be  [  *o4'»  ] 
subject:  TvUett  v.  Armstrong  (2),  Scarborough  v.  Borman  (3).    *    *    * 

The  SoUcitor-Oeneral  and  Mr.  Bacon,  for  the  respondents : 

*  *  The  whole  scheme  of  the  settlement  now  under  discussion 
points  to  the  construction,  that  the  fetter  should  only  operate  in 
and  during  the  first  marriage.  The  general  words  **  notwithstand- 
ing the  present  or  any  future  coverture,"  are  not  to  be  found  in  this 
settlement.  It  is  quite  clear  that  the  restraint  may  be  confined  to 
a  particular  coverture. 


Mr.  Walker  and  Mr.  Blundeli,  for  the  trustees. 

Mr.  Wood,  in  reply.  [  6*6  ] 

Thb   Lord    Chancbllob  [after  referring  to  a  number  of  cases        i850. 
which  were  decided  before  the  case  of  TvUett  v.  Armstrong  had        Ll. 

(1)  Jac.  003,  see  34  E.  B.  60,  n.  (3)  1  Beav.  34,  4  My.  &  Or.  407, 

(2)  48  B.  B.  127  (4  My.  &  Cr.  377).      see  TuUett  v.  Armstrong. 
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In  re  determined  that  a  restraint  upon  anticipation  might  be  imposed 

Trusts.  ^  revive  upon  a  future  coverture,  said] : 

[  s^7  j  These  cases,  therefore,  proceeding  upon  a  supposed  rule  of  equity, 

which  does  not  now  exist,  and  it  being  now  settled  that  a  gift  to 
the  separate  use  without  power  of  anticipation  will  operate  upon  all 
the  covertures  of  a  woman,  unless  the  provisions  are  destroyed 
whilst  she  is  discovert,  those  cases  cannot  be  considered  as  autho- 
rities applicable  to  the  question  in  this  case,  which  must  therefore 

[  *^*8  ]  depend  upon  the  construction  to  be  put  upon  *the  words  used  ; 
namely,  whether  the  provisions  for  separate  use  and  against  antici- 
pation are  applicable  to  the  whole  of  the  life  estate  given,  or  only 
to  the  then  existing  coverture:  and  for  this  purpose,  the  first 
observation  that  arises  is,  that  there  is  no  gift  but  in  the  direction 
to  pay,  and  that  direction  is  to  pay  upon  the  wife's  appointment  in 
writing,  but  not  by  anticipation ;  and  in  default  of  appointment, 
into  her  own  hands  for  her  separate  use.  This  provision,  standing 
by  itself,  would  give  to  the  wife  the  security  of  separate  estate, 
according  to  TuUett  v.  Armstrong  (i)  and  Scarborough  v.  Borman  (i)  ; 
but  these  words  are  added,  "  notwithstanding  her  coverture,  inde- 
pendent of  the  said  Benjamin  Gaffee,  who  is  not  to  intermeddle 
therewith,  neither  is  the  same  to  be  liable  to  his  debts,  contracts, 
or  agreements  (2) ;  and  the  receipts  of  her,  the  said  Hannah  Gaffee, 
and  of  her  appointees,  are  hereby  declared  to  be  discharges  for  the 
same."  These  latter  words  obviously  apply  only  to  the  then 
existing  coverture ;  but  the  parties  intended  that  the  wife  should 
have  an  estate  for  life.  The  possibility  of  her  surviving  her  hus- 
band was  not  contemplated ;  but  that  would  not  of  itself  affect  the 
construction  of  the  first  part  of  the  gift,  if  that  be  sufficient  to  give 
her  an  estate  for  life.  It  is  in  the  first  place  to  be  observed,  that 
these  words  are  inoperative  so  far  as  relates  to  the  then  existing 
coverture,  for  Benjamin  Gaffee  and  his  creditors  would  have  been 
effectually  excluded  by  the  earlier  words,  though  these  had  not 
been  added.  Can  any  higher  effect  be  given  to  these  latter  words, 
than  to  show  that  the  parties  at  the  moment  contemplated  only 
the  existing  coverture,  and  had  no  purpose  present  to  their  thoughts 
relative  to  any  future  coverture  ?  If  the  absence  of  such  thoughts 
would  not  of  itself  affect  the  construction  of  the  gift,  can  these  words 

[  *549  ]  have  that  ^effect,  as  they  only  prove  the  absence  of  such  thoughts, 
being  inoperative  for  the  purposes  contemplated  by  the  parties  ? 

(1)48R.  B.  127  (4  My.  &  Cr.  377).      «*eiigagement8";   see   1    H.    &   Tw. 
(2)  Sic,      An    obvious     error     £or      p.  641. 
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What  the  annuitants  are  claiming  is  the  absolute  life  estate  of  in  re 
the  wife,  become  (i)  the  property  of  the  husband  by  the  marriage;  TBu^sTsf 
but  of  any  such  life  estate  there  is  no  creation  by  the  settlement,  by 
which  the  trustees  are  only  authorised  to  pay  the  dividends  as  they 
accrue  and  without  anticipation  to  the  appointees  of  the  wife,  or 
into  her  own  hands.  Her  joining  in  the  annuity  deeds  cannot  be  an 
appointment  under  this  power. 

The  order  of  the  Court  appealed  from,  therefore,  directs  the 
trustees  to  pay  in  a  manner,  not  only  not  authorised  by  the  terms 
of  the  trust,  but  in  direct  contradiction  to  it,  being  to  grantees 
of  anticipated  interests,  and  the  discharges  for  which  payments 
cannot  be  either  by  the  wife,  or  her  appointees.  The  construction 
adopted  can  only  be  supported  upon  the  supposition,  that,  taking 
the  whole  provision  together,  the  generality  of  the  earlier  part  of  it 
IB  restricted  and  confined,  by  the  reference  to  Benjamin  Gaffee  and 
his  debts,  to  the  then  existing  coverture ;  but  if  so,  the  whole  pro- 
vision must  be  so  restricted  and  confined;  and  in  that  case  the 
direction  to  pay  the  dividends  to  the  wife  or  her  appointees  must 
be  read  with  the  same  restriction,  the  provision  as  to  anticipation 
and  separate  use  being  part  of  the  direction  to  pay ;  so  that  after 
the  death  of  B.  Gaffee,  the  direction  or  trust  to  pay  the  dividends 
to  the  wife  ceased. 

The  construction  contended  for,  assumes  that  the  words  used, 
mean  an  estate  for  life  to  the  wife  and  during  the  life  of  her  then 
husband,  for  her  separate  use  and  without  anticipation ;  but  I  find 
no  words  giving  *an  unqualified  life  estate.     If  the  restriction  form       [  *660  ] 
part  of  the  only  sentence  which  gives  any  estate,  and  is  in  words 
made  part  of  such  gift,  then  the  estate  and  the  restriction  must  be 
commensurate.    It  being  however  clear,  that  the  wife  surviving 
was  to  enjoy  the  income,  from  the  provision  for  the  children  being 
to  take  effect  from  and  after  the  decease  of  the  husband  and  wife, 
the  clause  giving  the  income  to  the  wife  cannot  be  so  construed  and 
restricted  ;  and  if  it  cannot  be  so  restricted,  the  trust  must  be  con- 
strued as  a  direction  to  pay  the  dividends  to  the  wife  for  her  life,  or 
to  her  appointees  without  anticipation ;  and  if  such  had  been  the 
words  used,  the  direction  would  have  operated  during  a  second 
coverture,  notwithstanding  the  inoperative  reference  to  the  first 
husband  and  his  debts. 

Upon  the  ground,  therefore,  that  in  the  present  state  of  the 
authorities,  the  cases  referred  to  as  having  been  decided  by  the  Yicb- 
(1)  <*  As  haviog  become  "  in  2  H.  &  Tw.  p.  642. 
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In  re 

Oa.ffbr*8 

Tbubts. 


Chancellor  of  England  cannot  be  considered  as  regalating  the 
decision  of  this  case,  and  that  the  true  construction  of  the  settlement 
is  a  gift  for  the  separate  use  without  anticipation  to  operate  for  the 
whole  life  of  the  donee,  I  am  of  opinion  that  the  second  husband  ^as 
bound  by  these  provisions,  and  that  the  assignment  by  the  second 
husband  and  the  wife  was  void,  and  that  an  order  ought  to  have 
been  made  according  to  the  prayer  of  the  petition. 


1849. 
June  8. 

WlGBAM, 

v.-c. 

On  Appeal. 

Aor,  28. 

Dfie.  6,  7, 10, 

11. 

Lord 

COTTKNHAM, 

L.a 

[651] 


LASSENCE  V.  TIERNEY  (1). 

(1  Mac.  &  G.  551—673;  S.  0.  2  H.  &  Tw.  115 ;  14  Jur.  182.) 

If  a  testator  leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts 
the  mode  of  the  legatee's  enjoyment  of  it,  to  secure  certain  objects  for  the 
benefit  of  the  legatee ;  upon  failure  of  those  objects,  the  absolute  gift  pre- 
vails ;  but,  if  there  be  no  such  absolute  gift  as  between  the  legatee  and  the 
estate,  and  particular  modes  of  enjoyment  are  prescribed,  and  those  modes 
of  enjo3rment  fail,  the  legacy  forms  part  of  the  testator's  estate,  as  not 
having  in  that  event  been  given  away  from  it. 

In  the  case  of  a  will  containing  such  a  disposition,  the  intention  of  the 
testator  is  to  be  collected  from  the  whole  will,  and  not  from  words  which, 
standing  alone,  would  constitute  an  absolute  gift. 

When  the  terms  of  a  gift  are  ambiguous,  leaving  it  doubtful,  whether 
or  not  an  absolute  interest  is  given,  the  subsequent  disposition  of  the 
subject-matter  of  the  gift,  in  every  possible  event  which  can  arise,  forms 
an  important  consideration  in  putting  a  construction  on  those  ambiguous 
terms ;  such  a  disposition  being  apparently  inconsistent  with  the  intention 
of  giving  an  absolute  interest  in  the  first  instance. 

By  a  parol  ante-nuptial  agreementi  it  was  agreed,  that  the  husband  should 
take  a  certain  portion  of  the  wife's  property,  and  that  the  residue  should  be 
settled  for  her  separate  use.  This  agreement  was  carried  out  so  far  as 
related  to  the  husband ;  but  no  settlement  was  made  on  the  wife.  The  wife 
subsequently  to  her  marriage  filed  her  bill  by  her  next  friend,  stating  these 
facts,  and  praying  that  her  interests  in  certain  property  consisting  of  real 
estate  coming  to  her  might  be  declared  accordingly.  The  husband,  by  his 
answer,  admitted  the  statements  in  the  bill.  A  deed  was  then  prepared, 
purporting  to  be  a  settlement  on  the  wife,  in  pursuance  of  the  agreement, 
and  giving  her  a  power  to  dispose  of  her  property  by  will.  This  deed, 
though  signed  by  the  wife,  was  not  acknowledged  by  her.  She  made  a  will, 
disposing  of  her  property  in  favour  of  her  husband  and  other  parties,  and 
died.  The  husband  then  filed  a  supplemental  bill,  praying,  as  against  the 
heir  of  the  wife,  that  the  parol  agreement  might  be  carried  into  effect,  that 
the  want  of  an  acknowledgment  might,  if  necessary,  be  supplied,  and  that 
the  will  of  the  wife  might  be  established  as  a  valid  execution  of  the  power 
given  to  her  by  the  deed.    Held, 

First,  that,  in  a  suit  thus  framed,  there  was  no  case  established  in  point 
of  proof  as  against  the  heir  ;  • 

Secondly,  that  the  contract  so  entered  into  before  marriage,  there  being 


(1)  Churchill  V.  Churchill  (1867) 
L.  R.  5  Eq.  44  ;  Cooke  v.  Cooke  (1887) 
38  Ch.  D.  202,  59  L.  T.  693;  Hancock 


V.  WatBon  [1902]  A.  C.  14,  71  L.  J.  Ch. 
149,  85  L.  T.  729. 
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nothing  but  marriage  following,  oould  not  be  carried  into  effect  under  the      Larsknge 
Statute  of  Frauds ;  and  «• 

Thirdly,  that  the  Court  would  not  supply  the  want  of  the  acknowledg-       Tibrnky. 
ment,  as  tending  to  destroy  the  protection  which  the  law  throws  around 
married  women* 

This  was  an  appeal  from  a  judgment  pronounced  by  the  Yice- 
Ghancellor  Wig&am,  on  the  hearing  on  further  directions  of  this  suit, 
on  the  8th  June,  1849. 

The  points  to  which,  as  will  be  seen  by  the  judgment  of  the  Lord 
Chancellor,  the  discussion  was  substantially  confined,  were  the 
following,  viz.  First,  the  ^interest  which  Catherine  Lassence,  the  I  *552  ] 
daughter  of  the  testator  Matthew  Eannan,  took  in  the  residuary 
real  and  personal  estate  of  her  father  under  the  terms  of  his  will. 
Secondly,  whether  a  sum  of  420Z.  15«.  2d.  Bank  8L  per  cent. 
Annuities,  standing  to  the  credit  of  the  cause  to  an  account  entitled 
''the  account  of  the  produce  of  the  testator's  real  estate,"  and 
which  arose  from  a  sale,  after  the  death  of  the  testator  and  before 
the  institution  of  the  suit,  of  part  of  the  testator's  real  estate  to  the 
Blackwall  Bailway  Company,  was  to  be  considered  as  real  or 
personal  estate.  Thirdly,  whether  J.  6.  Lassence  the  husband  of 
Catherine  Lassence,  and  two  of  the  defendants,  were  entitled  to  the 
benefit  of  a  devise  of  real  estate  made  to  them  by  the  will  of 
Catherine  Lassence,  this  will  purporting  to  be  executed  in  pursuance 
of  an  alleged  ante-nuptial  parol  agreement,  that  her  property  should 
be  at  her  own  disposal,  and  also  in  pursuance  of  a  power  given  to 
her  by  an  indenture  dated  the  2l8t  October^  1848,  signed  by 
Catherine  Lassence  subsequently  to  her  marriage,  but  not 
acknowledged  by  her,  as  required  by  the  Act  for  Abolishing  Fines 
and  Becoveries. 

The  following  statement  of  the  facts  of  the  case  will  show  the 
manner  in  which  the  several  points  just  stated  arose. 

Matthew  Eannan,  who  died  in  January,  1828,  by  his  will,  dated 
the  14th  June,  1821,  after  directing  the  payment  of  all  his  just 
debts,  funeral  expenses,  and  the  charges  of  proving  his  will,  gave 
his  residuary  estate  and  effects  to  his  wife  and  two  other  persons, 
(whom  he  afterwards  named  executrix  and  executors),  as  trustees 
for  certain  purposes;  and  then,  after  directing  the  payment  of 
several  pecuniary  and  specific  legacies,  gave,  devised  and 
bequeathed  as  follows :  "  I  *give  and  bequeath  to  my  only  [  •b58  ] 
daughter  Catherine  Bead,  wife  of  Joseph  Bead,  of  Tottenham 
Court  Bead,  in  the  county  of  Middlesex,  stockbroker,  the  residue, 
and  remainder  of  my  property,  wheresoever  and  whatsoever,  to 
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LAS8EN0B  receive  the  interest  thereof  during  her  lifetime,  both  in  funds, 
TiB^RT.  houses,  and  the  interest  of  money  arising  from  any  other  source  kc, 
without  being  subject  to  any  control  or  restraint  from  her  present  or 
any  future  husband,  for  her  sole  use  and  purpose,  her  receipts  alone 
to  be  taken  as  legal  for  the  money  she  receives.  It  is  also  my  will, 
that  she  shall  not  have  any  power  to  dispose  of  any  part  of  my 
property  during  her  life,  unless  for  the  purpose  of  transferring  it 
from  one  stock  to  another,  or  of  disposing  or  selling  any  houses,  or 
monies  in  the  funds,  for  the  sole  purpose  of  investing  it  in  some 
other  concern  or  purchase,*which  may  be  deemed  more  eligible  than 
where  it  is  already  placed  out,  but  this  must  be  done  with  the  entire 
consent  of  the  executors  and  executrix.  It  is  also  my  will  that  the 
whole  property  shall  be  divided  between  her  children  after  her 
decease,  share  and  share  alike,  in  the  following  manner,  viz.  that 
the  males  shall  have  one  half  of  the  property  bequeathed  to  them 
when  they  arrive  at  the  age  of  twenty-three  years,  and  to  receive 
the  interest  of  the  other  or  remaining  half  of  their  shares  during 
life,  and  to  equally  divide  it  amongst  their  children  after  their 
decease,  or  to  the  next  relation,  or  to  their  husbands  so  long  as  they 
live,  if  they  should  have  no  issue.  I  also  wish  the  property  or 
share  coming  to  the  females  to  remain  invested  where  it  was  placed, 
if  secure,  or,  if  not  deemed  so,  to  be  placed  in  any  other  way  the 
executors  may  deem  proper,  without  incurring  risk  of  its  being  lost 
or  misplaced,  and  to  receive  the  interest  only  during  their  lives, 
without  being  subject  to  any  restraint  or  control  from  their 
[  *654  ]  husbands.  And  if  it  can  be  proved  that  they  shall  *even  attempt 
to  dispose  or  sell  their  life  interest  in  it,  it  is  my  will  that  the 
property  to  go  over  to  their  brothers,  and  that  they  shall  be  entirely 
deprived  of  it ;  after  their  decease,  their  part  of  the  property  to  be 
divided,  share  and  share  alike,  between  their  children,  and  if  they 
have  no  issue,  among  their  husbands  during  their  lifetime,  then  to 
go  to  the  nearest  relation  on  their  mother's  side.  It  shall  and  may 
be  lawful  to  and  for  the  said  trustees,  or  the  survivor  or 
survivors  of  them,  or  the  executors  or  administrators  of  such 
survivor,  in  case  of  the  death  of  any  of  them,  or  his  or  their 
desire  to  be  discharged  from  the  trusts  reposed  in  them  before 
the  accomplishment  of  the  said  several  trusts,  to  nominate  one 
trustee  or  trustees  for  the  purposes  aforesaid  to  keep  up  the 
number  of  the  said  trustees,  with  like  power  to  them,  and 
such  new  trustee  or  trustees,  in  case  of  their  death,  or  wish  to  be 
discharged  from  the  said   trusts,  to  keep  up  the  same  number 
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of  trnstees,  and  each  irnstee  to  be  only  accountable  for  bis  own     Labsbroi 
aet  and  deed."  Tiernbt. 

Catherine  Bead  had  four  children,  three  of  whom  died  in  the 
lifetime  of  her  husband  Joseph  Bead,  infants  and  unmarried,  and 
the  fourth  of  whom  died  shortly  after  him,  also  an  infant  and 
unmarried.  Joseph  Bead  died  in  April,  1833,  having,  by  his  will, 
given  all  his  property  to  his  wife  for  her  own  use  and  benefit,  and 
appointed  her  his  sole  executrix.  On  the  12th  August,  1834, 
Catherine  Bead  became  the  wife  of  J.  6.  Lassence.  There  were  no 
children  of  this  marriage ;  and  previously  to  ^filing  the  bill  next 
hereinafter  mentioned,  Catherine  Lassence  took  out  administration 
to  her  four  children  by  Joseph  Bead,  all  then  deceased. 

On  the  20th  January,  1842,  Catherine  Lassence,  by  her  next 
friend,  filed  her  bill  against  the  surviving  executors  *of  Matthew      [  *655  ] 
Kannan,  stating,  among  other  things,  that,  upon  occasion  of  her 
marriage  with  J.  G.  Lassence,  and  before  the  solemnization  thereof, 
it  had  been  agreed  between   her  and  J.   G.  Lassence,  that  he 
fihoold  invest  a  sum  of  8,000Z.,  part  of  her  property,  in  the  purchase 
of  a  Government  annuity  for  his  life,  and  in  his  own  name,  and 
for  his  own  use  and  benefit,  and  that  she  should  be  entitled  to 
hold  and  enjoy  all  the  residue  of  her  property,  whether  derived 
from  the  testator,  Matthew  Eannan,  or  from  her  former  husband, 
or  in  any  other  manner,  for  her  sole  and  separate  use,  and  that, 
if  necessary,  a  proper  settlement  thereof  should  be  executed  by  them 
respectively ;  and  further  stating,  that,  in  pursuance  of  such  agree- 
ment, 8,0002.  part  of  the  property  of  Catherine  Lassence,  had  been 
laid  out  and  invested  by  Catherine  Lassence  in  the  purchase  of  a 
Government   life  aimuity,  in  the   name  and  for  the  benefit  of 
J.  6.  Lassence,  and  that  he  had  received  and  enjoyed  the  same 
accordingly  ever  since  their  marriage,  but  that  no  settlement  had 
been  made  upon  Catherine  Lassence  of  the  other  part  of  her  pro- 
perty ;  and  that  in  the  events  which  had  happened,  and  in  case 
she  should  not  have  any  other  issue,  she  would  be  entitled  in 
remainder,  expectant  upon  the  life  estate  given  to  her  by  the  will 
of  the  testator  Matthew  Eannan,  to  the  corpus  of  his  real  and 
personal  estate ;  and  that  she,  Catherine  Lassence,  was  then  in  the 
fiftieth  year  of  her  age,  and,  according  to  the  course  of  nature,  was 
not  likely  to  have  any  other  child ;  and  that,  under  such  circum- 
stances, she  was  then  entitled  to  have  the  corpus  of  the  personal 
estate  transferred  to  her ;  and  praying  that  the  trusts  of  the  will 
of  the  testator  Matthew  Kannan  might  be  declared,  and  so  far  as 
a.a. — VOL.  Lxzxiv.  11 
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LAS8RKGE     the  same  remained  to  be  performed,  that  such  trusts  might  be 

TiBRNEY.     carried  into  execution,  by  and  under  the  direction  and  decree  of 

the  Court ;  that  all  proper  and  necessary  accounts  might  be  taken, 

r  *666  ]      and  directions  ^given  for  ascertaining  of  what  the  clear  residue  of 

the  testator's  estate  then  consisted,  and  that  the  rights  of  the 

plaintiff  therein  might  be  declared. 

On  the  7th  March,  1848,  the  cause  came  on  before  the  Master  of 
THE  Bolls,  who  made  an  order,  referring  it  to  the  Master  to  make 
the  usual  enquiries  relative  to  the  family  of  the  testator;  and 
further  ordered,  among  other  things,  that  the  defendants  should 
transfer  into  Court,  to  an  account,  to  be  entitled  "  the  account  of 
the  produce  of  the  testator's  real  estate,"  the  sum  of  4202.  15«.  2d, 
Bank  91.  per  cent.  Annuities,  which  had  arisen  from  the  sale  to  the 
Blackwall  Bailway  Company  as  hereinbefore  stated. 

Subsequently  to  the  filing  of  this  bill,  and  on  the  21st  October, 
1843,  an  indenture  was  made  between  J.  G.  Lassence  of  the  first 
part,  James  Fawcett  of  the  second  part,  and  Catherine  Lassence 
of  the  third  part,  purporting  to  be  a  settlement  made  in  pursuance 
of  the  parol  agreement  entered  into  between  J.  G.  Lassence  and 
Catherine  Lassence  previously  to  their  marriage  as  before  men- 
tioned.    By  this  indenture,  which  was  signed  by  Catherine  Lassence 
and  the  other  parties,  J.  G.  Lassence  assigned  to  J.  Fawcett  all  the 
interest  of  Catherine  Lassence,  in  the  estate  of  Matthew  Eannan, 
upon  trust,  among  other  things,  to  pay,  transfer  and  assign  the 
same  unto  such  person  or  persons,  and  in  such  manner  and  form, 
and  to  and  for  such  uses,  intents  and  purposes,  as  she  the  said 
Catherine  Lassence,  by  any  instrument  in  writing  under  her  hand 
and  seal,  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament,  should  direct  and  appoint ;  and  in  default 
of  such  direction  or  appointment  unto  such  person  or  persons  as 
should  be  entitled  thereto  (if  the  said  Catherine  Lassence  had  not 
intermarried  with  J.  G.  Lassence),  according  to  the  Statute  of  Dis- 
[  •ss?  ]       tributions.     This  indenture  was  never  acknowledged  *by  Catherine 
Lassence,  as  required  by  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries  (3  &  4  Will.  IV.  c.  74).     She  died  on  the  14th  May, 
1847,  without  ever  having  had  any  child  by  J.  G.  Lassence,  and 
having  by  her  will,  dated  the  12th  May,  1847,  made  in  pursuance  of 
the  power  given  to  her  by  the  indenture  of  the  21st  October,  1843, 
given  the  residue  of  her  property  unto  J.  G.  Lassence  and  James 
Fawcett,  in  trust  for  J.  G.  Lassence,  S.  Bead  and  B.  Bead  in  equal 
thirds,  and  appointed  J.  G.  Lassence  and  J.  Fawcett  her  executors. 
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On  the  20th  July,  1847,  J.  G.  Lassence  and  James  Fawcett  filed  Labssnos 
their  bill  of  revivor  and  supplement  against  the  surviving  trustee  tiebnkt. 
and  executor  of  the  testator  Matthew  Kannan,  the  heir-at-law  of 
Catherine  Lassence,  and  other  parties  including  S.  Bead  and 
£.  Beady  stating  the  several  facts  above  mentioned,  and  that  they 
had  procured  administration  de  bonis  non  to  the  deceased  children 
of  Joseph  Bead,  and  praying  a  revival  of  the  original  suit,  and 
that  the  agreement,  entered  into  between  J.  G.  Lassence  and 
Citherine  Lassence  previously  to  their  marriage,  might  be  decreed 
t'li  be  earned  into  effect,  so  far  as  the  same  remained  to  be  carried 
into  effect,  under  the  direction  of  the  Court,  and  for  that  purpose 
ihat  the  heir-at-law  of  Catherine  Lassence  might  be  decreed  to 
^^I:TeJ  all  his  estate  and  interest  in  her  real  estates  to  the  afore- 
^d  appointees,  or  as  they  should  direct ;  and  that  (if  necessary) 
±e  want  of  an  acknowledgment  of  the  indenture  of  the  21st  October, 
1^3,  by  Catherine  Lassence,  might  be  supplied  by  the  Court  in 
^v(mr  of  her  appointees,  and,  if  necessary  for  that  purpose,  that 
tb  will  of  Catherine  Lassence  might  be  established  and  be  declared 
to  be  a  good  execution  of  the  power  given  to  her  in  and  by  the 
^ttiement  of  the  21st  October,  1848. 

The  usual  order  to  revive  having  been  obtained,  the  Master,  on       [  558  ] 
the  26th  March,  1849,  made  his  general  report,  finding,  among 
other  things,  the  various  classes  of  relations  of  the  testator  Matthew 
Eannan  and  his  family,  which  report  was  duly  confirmed. 

Oq  the  8th  June,  1849,  the  original  cause  came  on  to  be  heard 

'<fore  the  Vice-Chancellor  Wigram,  on  further  directions,  together 

*  :h  the  supplemental  cause,  when  his  Honour  held,  that  according 

t'^  the  true  construction  of  the  will  of  Matthew  Kannan,  and  in  the 

€Tent6  which  had  happened,  the  real  and  personal  estate  of  the  testator, 

«^>^  the  life  interest  given  to  Catherine  Lassence,  was  undisposed 

'f  as  in  the  ease  of  an  intestacy ;  and  further,  that  the  interest 

f iach  Catherine  Lassence,  as  heiress  of  the  testator,  took  in  his  real 

t^^^ate,  did  not  pass  by  her  will,  but  had  descended  upon  her  heir-at- 

U«  ;  and  further,  that  the  sum  of  420/.  15a.  2d.  Bank  St.  per  cent. 

Annoities  hereinbefore  mentioned  was  to  be  considered  as  real  estate. 

From  this  decision  the  defendants  S.  Bead  and  B.  Bead  appealed 

to  the  Lord  Chancellor ;  but  upon  an  objection  in  point  of  form 

'^ing  taken  on  the  opening  of  the  appeal,  on  the  28th  November, 

l^'l'i,  the  petition  of  rehearing  was  subsequently  amended,  and,  by 

arrangement  between  the  parties,  presented  in  the  name  of  the 

:Uiniiff  J.  G.  Lassence. 

11—2 
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LJL88BNOX  The  following  were  the  grounds  of  appeal,  referable  to  the  three 
TisBNRY.  points  above  mentioned,  as  set  out  in  the  petition ;  first,  that  the 
whole  of  the  personal  estate  bequeathed  by  the  testator's  will, 
subject  to  the  life  estate  of  Catherine  Lassence,  became  absolutely 
vested  in  equal  shares  in  such  of  the  children  of  Catherine  Lassence 
[  *569  ]  as  survived  the  testator,  and  that  by  the  death  of  all  of  *such 
children,  intestate  and  unmarried,  and  by  the  will  of  her  first 
husband,  Catherine  Lassence  became  absolutely  entitled  to  the 
whole  of  such  personal  estate,  and  that  by  the  testamentary 
appointment  or  disposition  made  thereof  by  her,  the  plaintifif  J.  G. 
Lassence,  and  the  defendants  S.  Bead,  and  B.  Bead,  became  entitled 
to  the  whole  of  such  personal  estate  in  equal  shares;  secondly, 
that  whether  the  real  estate  of  the  testator,  Matthew  Eannan,  or 
any  part  thereof,  became,  by  or  through  the  operation  of  his  will, 
vested  in  Catherine  Lassence,  or  whether  the  same,  or  any  part 
thereof,  descended  upon  her  as  his  heiress-at-law,  as  in  the  case  of 
an  intestacy,  then,  having  regard  to  the  facts  and  circumstances 
duly  appearing  by  the  proceedings  in  the  suit,  such  real  estate  was 
subject  in  equity  to  the  testamentary  appointment  or  disposition 
thereof  made  by  Catherine  Lassence  in  exercise  of  the  power 
reserved  by  the  indenture  of  the  21st  October,  1848,  notwithstand- 
ing that  the  same  indenture  was  never  duly  acknowledged  by  her  in 
the  manner  required  by  the  Act  for  Abolishing  Fines  and  Becoveries, 
and  that  the  heir-at-law  of  Catherine  Lassence  ought  to  be  declared 
to  be  a  trustee  of  such  real  estate  for  the  parties  entitled  thereto 
under  her  will ;  and,  thirdly,  that  the  said  sum  of  420Z.  16<.  2d, 
Bank  81.  per  cent.  Annuities  ought  to  have  been  regarded  as 
personal  estate,  or,  if  considered  as  real  estate,  that  the  same  was 
subject  to  the  trusts  of  the  will  of  Catherine  Lassence. 

Mr,  Bolt  and  Mr.  F.  Sims  Williams,  for  the  defendants  S.  Bead 
and  B*  Bead,  supported  the  several  grounds  of  appeal  hereinbefore 
stated.  Upon  the  construction  of  the  will  of  Matthew  Eannan, 
they  contended  that  there  was  either  an  absolute  gift  to  Catherine 
Bead,  or  a  gift  to  her  for  life,  with  a  gift  of  an  absolute  vested 
interest  to  her  children.  In  support  of  the  latter  construction, 
[  ^660  ]  *they  submitted  that  there  was,  in  the  first  instance,  an  absolute 
gift  in  favour  of  Catherine  Bead,  which  was  cut  down  by  subsequent 
directions  to  a  life  interest,  with  an  absolute  gift  over  to  her  children  ; 
that  the  absolute  gift  to  the  children  was  in  like  manner  attempted 
to  be  cut  down  in  favour  of  their  children,  but  that,  they  having  no 
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ehildren,  the  gift  became  absolate.     They  cited  the  cases  of  Whittell     lasssmcb 
V.  Dudin  (i),  Arnold  v.  Congreve  (2),  Carver  v.  Bowles  (3),  Saumarez      tibekby. 
V.  Saumarez  (4),  Htdme  v.  Hulme  (s),  Ring  v.  Hardtvick  (6),  Mayer 
V.  Towmend  (7),  Leeming  v.  Slwrratt  (8),  Campbell  v.  Broumrigg  (9), 
mdgway  v.  Woodhouse  (lo),  Winckworth  v.  Winckworth  (ii),  Qompeii^z 
V.  Qompertz  (12). 

Upon  the  point  of  the  conversion  of  the  real  estate  into 
personalty  by  sale  to  the  Blackball  Bailway  Company,  they 
referred  to  £a?  j>ar£«  Hatvkins  (is) ;  and  in  support  of  the  case  raised 
by  the  bill  of  revivor  and  supplement,  they  referred  to  Hammersley 
y.  Baron  de  Biel  (u)  [and  other  cases]. 

The  Solicitor-General  and  Mr.  W.  M.  James,  for  the  heir-at-law  [  66I  ] 
of  Catherine  Lassence,  in  support  of  the  judgment  of  the  Yiob- 
Chamoellor  in  reference  to  the  real  estate,  insisted  generally  that 
Catherine  Lassence  had  no  power  to  part  with  it ;  and  with  regard 
to  the  property  sold  to  the  Railway  Company,  that  no  conversion 
had  been  effected. 

Mr,  J.  Parker  and  Mr.  Baily,  for  the  parties  interested  in  the 
personal  estate  of  Matthew  Eannan,  and  in  support  of  the  decision 
of  the  Yicb-Changellor  in  reference  to  the  personalty,  contended, 
that,  by  the  will  of  the  testator,  nothing  was  given  but  a  life  interest 
to  Catherine  Lassence;  that  the  gift  to  the  children  was  contingent ; 
and  that  there  was  nothing  in  the  will  to  bring  the  case  within  the 
aothorities  cited  on  behalf  of  the  appealing  parties.  They  referred 
to  the  case  of  Scaicin  v.  Watson  (is) ;  and  commented  upon  the 
several  cases  referred  to  on  the  other  side. 

Mr.  Goldfinch,  for  the  surviving  trustee  and  executor  of  Matthew 
Kannan. 

Thb  Lord  Chancbllor  :  Dee.  10. 

There  is  no  doubt  as  to  the  rule  upon  which  the  principal  ques- 
tion in  this  case — the  title  to  the  personalty — must  be  decided.    In 

(1)  22  B.  E.  124  (2  J.  &  W.  279).  (8)  62  R.  E.  1  (2  Haxe,  14). 

(2)  1  Eaa8.  &  My.  209.  (9)  65  R  R  390  (1  Ph.  301). 

(3)  34  E.  R  102  (2  Euss.  &  My.  (10)  64  E.  R  111  (7  Bear.  437). 
301).  (11)  68  R  R  205  (8  Beay.  576). 

(4)  48  E.  R  116  (4  My.  &  Or.  (12)  78  R  R  43  (2  Ph.  107). 
331).  (13)  60  R  R  405  (13  Sim.  569). 

(5)  47  R  R  326  (9  Sim.  644).  (14)  69  R  R  18  (12  01.  &  Pin.  45). 

(6)  50  R  R  202  (2  Beay.  352).  (15)  76  R  R  115  10  Beay.  200). 

(7)  52  R  R  180  (3  Beay.  443). 
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Lassicncb     this  and  the  many  similar  cases  which  have  occurred,  the  only 

TiERVBY.  question  is  the  application  of  the  rule  to  the  facts.  If  a  testator 
leave  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee's  enjoyment  of  it  to  secure  certain  objects  for 

[  •662  ]  *the  benefit  of  the  legatee,  upon  failure  of  such  objects,  the  absolute 
gift  prevails ;  but  if  there  be  no  absolute  gift  as  between  the  legatee 
and  the  estate,  but  particular  modes  of  enjoyment  are  prescribed, 
and  those  modes  of  enjoyment  fail,  the  legacy  forms  part  of  the 
testator's  estate,  as  not  having  in  such  event  been  given  away  from 
it.  In  the  latter  case,  the  gift  is  only  for  a  particular  purpose  ;  in 
the  former,  the  purpose  is  the  benefit  of  the  legatee  as  to  the  whole 
amount  of  the  legacy,  and  the  directions  and  restrictions  are  to  be 
considered  as  applicable  to  a  sum  no  longer  part  of  the  testator's 
estate,  but  already  the  property  of  the  legatee.  In  every  case, 
therefore,  the  question  must  be  one  of  construction  ;  and,  except  for 
the  purposes  of  such  construction,  very  little  assistance  can  be 
derived  from  former  decisions.  It  is,  however,  obvious  that  the 
intention  that  the  gift  should  be  absolute  as  between  the  legatee 
and  the  estate,  is,  as  in  all  cases  of  construction,  to  be  collected 
from  the  whole  of  the  will,  and  not  from  there  being  words  which, 
standing  alone,  would  constitute  an  absolute  gift. 

In  Scau'in  v.  Watson  (i),  the  last  case  referred  to  upon  this 
subject,  there  were  words  of  absolute  gift  of  the  1,000/. ;  but  the 
Master  of  the  Rolls  considered  the  whole  direction  to  amount  to 
a  gift  of  the  1,000/.  for  the  benefit  of  the  daughter,  to  pay  her  the 
interest  for  life,  with  remainder  to  her  children  ;  and,  upon  appeal, 
I  concurred  in  this  opinion,  and  affirmed  his  Lordship's  order.  In 
Govipertz  v.  Gompertz{2),  there  were  words  which,  standing  alone, 
would  have  amounted  to  an  absolute  gift,  but  special  provisions 
followed,  which  failing,  the  Vicb-Chancbllor  of  England  held  that 
the  fund  was  undisposed  of;  and  upon  appeal  I  affirmed  that 
decision,  stating  that  in  the  cases  cited  there  was  a  gift,  and  then 

[  ♦663  ]  *a  direction  as  to  the  manner  in  which  the  legacy  was  to  be  applied 
for  the  benefit  of  the  legatee,  not  a  qualification  or  diminution  of 
the  original  gift,  but  merely  a  direction  as  to  the  mode  in  which  it 
was  to  be  dealt  with  and  enjoyed  in  a  certain  case.  Upon  again 
examining  the  earlier  cases,  I  adhere  to  this  description  of  them. 
In  Campbell  v.  Brownrigg  (3),  there  was  a  direct  gift  of  the  50,000 
sicca  rupees,  "to  be  employed  for  the  use  of  the  legatee  in  the 

(1)  76  R.  R.  115  (10  Beav.  200).  (3)  65  R.  R,  390  (1  Ph.  301), 

(2)  78  R.  R.  43  (2  Ph.  107). 
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foUoiring  manner ;  "  that  manner  of  employment  having  failed,     Lassenob 

Lord  Ltndhurst,  reversing  the  decision  of  the  Vicb-Chancellor  op     tiernbt. 

England,  held  that  the  legatee's  title  was  absolute,  saying,  that  to 

the  extent  prescribed  the  use  was  controlled,  but  no  further.     The 

other  eases  cited  for  the  appellant,  Winckivorth  v.  Winckworth  (i), 

Mme  V.  Hulme(2),  Mayer  v.  Townsendis),  WhitteU  v.  Dudin{4), 

;in  which  case  Sir  T.  Plumbr  very  clearly  expounds  the  rule), 

proceeded  upon  the  same  distinction.     Cairer  v.  Bowles  (5),  and 

Kmpf  v.  Janes  (6),  which  was  founded  upon  it,  were  cases  of  the 

execatioD  of  powers,  in  which  there  were  absolute  appointments 

wiihin  the  powers,  and  attempts  to  modify  the  enjoyment  beyond 

the  powers ;  and  it  was  held  that  the  absolute  appointments  were 

to  prevafl. 

Looking,  therefore,  at  this  will  for  the  purpose  of  considering 
whether  the  testator  intended  an  absolute  gift,  with  directions  as  to 
the  mode  in  which  the  property  so  given  should  be  enjoyed  by  the 
l^tee,  or  that  the  gift  should  only  take  effect  in  the  several  cases 
&Qd  for  the  several  purposes  specified,  it  appears  to  me  su£Sciently 
(kar  that  the  latter  was  his  intention. 

The  will  itself,  although  extremely  inaccurately  worded,  and       [  661  ] 
wTerefore  creating  a  di£Sculty  in  ascertaining  with  any  great  cer- 
^otT  what  in  particular  passages  was  the  real  intention  of  the 
testator,  I  think,  when  carefully  examined,  leaves  no  doubt  of  what 
hia  int^tion  was. 

In  the  first  place,  he  appoints  his  wife  and  two  other  persons 
(xeentors  and  trustees,  and  then  gives  the  property  to  them.  There 
^re  certain  specific  purposes  to  be  answered,  annuities  and  debts 
to  be  paid,  and  other  directions  to  be  followed ;  then  he  disposes  of 
the  residue ;  and  having  to  deal  with  the  residue,  and  having 
^rpoiDted  three  persons  executors,  and  those  same  three  persons 
•nstees  for  the  earlier  purposes  of  his  will,  he  deals  with  that 
^dne  in  these  terms :  **  I  give  and  bequeath  to  my  only  daughter 
Catherine  Read,  wife  of  Joseph  Bead,  the  residue  and  remainder  of 
^y  property  whatsoever  and  wheresoever,"  Now  on  the  part  of 
^  appellant  it  is  desired,  that  it  should  be  read  as  if  this  was  an 
^i  of  that  gift ;  and  then  no  doubt  it  would  be  an  absolute  gift, 
capable  of  being  controlled  perhaps  by  other  parts  of  the  will,  but 
^  in  terms  an  absolute  gift.    It  appears,  however,  to  me  quite 

'♦.  «  B.  B.  205  (8  Beav.  576).       (4)  22  R.  R.  124  (2  J.  &  W.  279). 
-  47  R.  R.  326  (9  Sim.  644).         (5)  34  R.  R.  102  (2  Ruse.  &  My.  309). 
«.  M  R.  B.  180  (3  Beav.  443).        (6)  2  Rpon,  loC. 
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Lassbnce     clear,  that  that  is  not  a  gift  of  the  beneficial  interest  in  the  property, 

TiERNBY.     but  a  gift  to  the  legatee  for  certain  purposes,  which  are  afterwards 

prescribed.    If  there  were  any  doubt  about  that,  the  words  that 

follow,  which  are  these,  "  to  receive,"  would  tend  to  remove  it.     A 

further  proof  is  afforded  by  the  power,  or  rather  by  the  provision, 

under  which  the  legatee  has  the  power  of  transferring  or  disposing 

of  the  principal  of  the  funds,  which  she  may  do  only  for  the  purpose 

of  changing  from  one  security  to  another,  and,  in  the  exercise  of 

that  discretion,  she  is  to  call  in  aid  the  opinion  of  the  other 

[  •ses  ]      executors.    It  is  a  gift  to  her,  therefore,  of  the  *residue,  but  it  is  a 

gift  of  the  residue  in  trust,  and  the  trusts  are  afterwards  declared. 

If  the  words,  instead  of  being,  "to  receive,"  had  been,  "in  trust," 

of  course  there  could  have  been  no  question  raised ;  and  the  first 

point  that  occurs  is,  whether  it  is  not  sufficiently  evident  on  the 

face  of  .the  will,  that,  the  primary  object  being  answered  of  paying 

debts  and  legacies,  the  gift  to  her  was  not  in  trust  to  carry  the 

further  purposes  of  the  will  into  effect?     The  gift  is  to  her  to 

receive  the  interest  during  her  lifetime.    If  the  words  had  been  "  in 

trust  to  retain  the  interest  during  her  lifetime,"  there  would  have 

been  an  end  of  the  question.     She  is,  however,  "  to  receive  the 

interest  during  her  lifetime,  both  in  funds,  houses,  and  the  interest 

of  money  arising  from  any  other  source,  and  without  being  subject 

to  any  control  or  restraint:  "  and  then  come  those  provisions  which 

were  obviously  intended  to  protect  her  against  the  marital  authority 

in  the  event  of  her  having  a  husband,  which  is  followed  by  the 

provision  against  selling.    Having  thus  given  her  an  estate  for  life, 

or  rather  having  directed  her  to  retain  the  interest  for  life,  the 

testator  says,  "  It  is  also  my  will  that  the  whole  property  shall  be 

divided  between  her  children  after  her  decease,  share  and  share 

alike."    Here,  again,  the  appellant  would  stop,  and  say  there  is  an 

absolute  gift  to  the  children ;  but  this  is  stopping  in  the  middle  of 

a  sentence ;  and,  in  ascertaining  the  intention  of  the  testator,  words 

cannot  be  struck  out,  which  are  so  immediately  connected  with  the 

gift  as  to  show  exactly  what  is  meant.    Here  the  direction  is  to 

divide  among  the  children  in  manner  following,  that  is  to  say,  sons 

when  they  shall  attain  twenty-three.     Now,  taking  that  as  one 

direction,  which  undoubtedly  it  is,  because  the  effect  of  the  words, 

''in  manner  following,"  is  the  same  as  if  the  manner  had  been 

incorporated  in  the  gift,  it  was  a  gift  to  the  children  of  the  tenant 

[  '566  ]      for  life  when  they  shall  attain  twenty-three :  *it  is  a  gift  to  a  class 

of  persons,  some  of  whom  may  be  born  after  the  testator's  own 
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death,  and  who  are  not  to  have  the  gift  till  they  are  twenty-three ;  lassrnoe 
and  then,  and  not  till  then,  and  amongst  such  children,  and  not  tieknet 
other  children,  the  property  is  to  be  divided.  A  gift  to  divide 
property  among  unborn  children  at  twenty-three  is  a  gift  void  for 
remoteness :  Leake  v.  Bohinson  (i) ;  and,  consequently,  it  appears  to 
me  quite  plain,  that  the  moiety  given  to  the  sons  falls  within  this 
mle.  It  is  the  same  as  if  none  of  the  sons  had  attained  twenty- 
three  ;  it  is  therefore  undisposed  of,  and  goes  with  the  residue  of 
the  property. 

Now,  it  is  not  in  dispute  that  all  the  ulterior  limitations  are  void, 
because  they  are  not  only  to  children's  children,  but  to  children 
bom  not  only  after  the  death  of  the  tenant  for  life,  but  after  the 
death  of  a  tenant  for  life  not  in  being.  On  this  point  all  parties 
are  agreed.  Then  comes  a  most  important  part  of  this  will,  as  it 
appears  to  me,  bearing  upon  the  question,  whether  there  is  an 
absolute  gift  to  Catherine  Bead,  or  only  a  direction  to  her  to  retain 
the  income  for  her  life.  The  testator  contemplates  there  being 
children  of  his  daughter,  and  children  of  those  children;  and 
having  provided  for  these  events,  he  next  provides  for  the  only 
other  event  which  could  happen,  namely,  there  not  being  children, 
and  says,  "  and  if  they  have  no  issue,  then  to  go  to  the  nearest 
relation  on  their  mother's  side,"  thus  disposing  of  all  beneficial 
interest  after  the  life  estate  given  to  the  daughter.  There  is  a  gift 
to  the  daughter  for  life,  and  then  to  her  children,  and  the  testator 
also  endeavours  to  provide  for  her  children's  children ;  and  if  there 
are  no  children,  then  he  makes  a  gift  over.  Now,  how  is  this  con- 
sistent wilh  the  intention,  *that  there  should  in  any  event  be  an  [  *567  ] 
absolute  gift  to  the  daughter,  and  merely  a  mode  of  enjoyment 
prescribed  by  providing  for  her  and  her  family  ?  That  he  has  given 
everything  away  in  every  possible  event  is  totally  inconsistent  with 
such  an  intention.  During  the  argument  I  asked  if  there  was  any 
case  in  which  such  a  construction  had  prevailed.  The  point  can 
only  be  material  when  the  first  expressions  are  ambiguous,  for  if 
there  is  a  distinct  positive  gift,  and  the  intention  is  express,  of 
course  nothing  that  afterwards  follows  can  affect  the  construction 
of  the  positive  gift ;  but  where  the  first  gift  is  capable  of  two  con- 
structions, other  parts  of  the  will  are  to  be  looked  at  to  see  what  the 
testator's  intention  was ;  and  no  doubt  a  disposition  of  the  whole 
property  under  all  circumstances  that  can  arise  is  an  important 
ooDsideration  in  putting  a  construction  on  ambiguous  expressions. 
(1)  16  B.  E.  168  (2  Mer. 
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LA.88BN0B  I  have  looked  at  every  case  referred  to,  and  have  endeavoured  to 
Ttebnet.  find  others,  but  I  find  no  case  in  which  the  question  has  arisen 
where  there  has  been  an  attempt  to  give  away  the  whole  interest  in 
every  possible  event  that  the  testator  contemplated ;  nor  does  it 
seem  possible  that  these  two  intentions  could  exist  together.  If  the3'' 
are  both  found  in  the  same  will,  the  Court  may  have  to  decide  which 
is  to  prevail ;  but  if  the  first  is  ambiguous  and  the  other  is  not,  the 
unambiguous  expression  must  have  great  effect  in  controlling  that 
which  is  ambiguous,  in  order,  if  possible,  to  make  every  part  of  the 
will  coincide,  and  that  there  may  not  be  a  violation  of  any  provision 
in  any  part  of  it. 

No  case  exactly  like  the  present  has  arisen.  In  Kampfy.  Jones  (i) 
to  which  I  have  before  referred,  the  question  arose  on  the  execution 
[  *568  ]  of  a  power,  and  *the  Court  held,  that  the  gift  to  the  first  taker  was 
within  the  power,  and  therefore  good,  but  that  the  attempt  there 
made  to  regulate  and  control  the  future  enjoyment  of  the  pro- 
perty, by  limiting  it  over  to  the  unborn  children  of  the  first  taker, 
was  beyond  the  power,  and  therefore  bad ;  thus  deciding  that 
the  appointment,  when  good  for  the  benefit  of  the  first  taker, 
could  not  be  controlled  by  that  which  followed,  which  was  beyond 
the  reach  of  the  power.  It  is  quite  true,  that  there,  as  here,  the 
Court  had  to  look  to  what  was  the  intention,  because  if  it  appeared 
from  the  whole  of  the  will  that  there  was  no  intention  to  appoint 
absolutely  to  the  first  taker,  undoubtedly  it  would  operate  on  the 
question  before  the  Court.  It  seems  that  the  opinion  of  the  Court 
was  very  much  regulated  by  the  fact  that  it  was  an  execution  of  a 
power,  and  that  that  part  of  the  will  which  ineffectually  attempted 
to  execute  the  power,  being  beyond  the  power,  could  not  control  an 
absolute  and  antecedent  gift  in  the  early  part  of  the  will.  The 
argument,  however,  which  there  seemed  to  operate  on  the  mind 
of  the  Court,  was,  that  there  was  an  absolute  positive  and  undoubted 
exercise  of  the  power,  so  as  to  amount  to  an  appointment  in  the 
first  instance,  and  that,  therefore,  the  subsequent  part  of  the  will, 
if  inconsistent  with  it,  could  not  be  considered  as  controlling  an 
unquestionable  gift.  So,  if  there  had  been  in  the  present  case  an 
unquestionable  gift  in  the  early  part  of  the  will,  I  should  have 
attached  some  weight  to  it ;  but  it  is  because  the  first  part  of  the  v^ill 
is  doubtful  and  ambiguous,  and  capable  of  a  different  construction, 
that  we  are  to  look  at  other  parts  of  the  will  to  see  what  construc- 
tion is  most  consistent  with  the  apparent  intention  of  the  testator. 

(1)  2  Keen,  756. 
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Now  looking  at  this  will,  and  without  at  all  infringing  on  any  one     Lassencb 
of  the  cases  that  have  occurred,  it  appears  to  me  there  is  not  in  this      tibbnby. 
case  that  ahsolute  positive  gift  in  the  first  instance  which  would        [  569  ] 
bring  it  within  the  principle  of  any  of  the  decided  cases.     I  think, 
on  the  contrary,  that  the  whole  provision,  taken  together,  is  suflS- 
cient  to  show  there  was  no  intention  that  the  original  legatee  should 
take  the  ahsolute  interest    subject  to  any  control  for  her  own 
benefit  as  to  the  mode  of  enjojonent ;  but  that  the  intention  was, 
that  she  should  have  an  estate  for  life,  and  for  life  only,  and  a 
provision  for  her  family,  which,  from  the  mode  in  which  it  is  to  be 
carried  into  effect,  becomes  inoperative  in  law,  and  that  consequently, 
on  her  death,  the  property  becomes  undisposed  of,  and  forms  part 
of  the  testator's  residue. 

Now  as  to  the  other  point,  with  regard  to  the  proceeds  of  the 
property  purchased  by  the  Railway  Company,  I  do  not  see  that 
there  is  any  case  made  by  the  appellant.  The  question  as  to  the 
conversion  depends  on  the  provisions  of  the  Ba^ilway  Act,  and  the 
Railway  Act  says,  that  the  purchase-money  of  property  bought  by  the 
Company  shall  be  laid  out  so  as  to  preserve  the  character  of  land 
for  the  benefit  of  all  parties  entitled.  There  is  nothing,  then,  in 
ibis  part  of  the  case  which  affects  the  money  produced  by  the  sale 
of  land  to  the  Railway  Company. 

(The  Lord  Chancellor  then  referred  to  the  remaining  question, 
as  to  how  far  the  dispositions  contained  in  the  will  of  Catherine 
Xiassence  were  valid  as  against  her  heir-at-law ;  and  after  observ- 
ing that  he  had  not  the  means  of  deciding  the  point  from  the 
papers  then  before  him,  stated  that  he  would  look  into  the 
pleadings  in  the  suit,  and  finally  dispose  of  the  question.) 

The  Lord  Chancellor  :  j^  u 

I  have  looked  at  the  two  bills  in  this  suit,  and  it  appears  to  me  [Tto"] 
that  there  is  no  case  either  alleged  or  proved  against  the  heir.  As 
to  proof  I  am  quite  clear  there  is  none.  There  is  nothing  but  an 
allegation  in  a  bill  filed  by  a  married  woman:  the  husband 
answers,  and  he  admits  the  truth  of  the  allegation,  and  then 
upon  her  death  he  files  a  bill,  resting  his  own  case  (and  there 
is  nothing  else  to  rest  it  on  as  matter  of  evidence)  upon  what 
bad  been  alleged  in  the  bill  filed  by  the  wife.  It  is  quite  clear, 
therefore,  that  there  is  not  only  no  evidence,  but  no  appearance 
of  there  being  any  possible  means  of  proving  the  fact.  The 
cause  was   then    brought  on   for  hearing,   and  in  that  state  of 
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Lassrnob  evidence  it  is  quite  obvious  that  there  could  have  been  only  one 
TiERNBT.  result,  namely,  that  the  bill  must  have  been  dismissed  for  want 
of  proof.  That  probably  is  as  far  as  it  becomes  me  to  go;  but 
having  looked  at  the  case,  and  that  the  parties  may  be  better  i 
satisfied,  though  it  does  not  come  before  me  for  judgment,  on  i 
the  suggestion  of  the  plaintiff,  I  will  state  in  what  way  the  case 
stands  in  point  of  right  and  proof. 

Here  is  a  bill  filed  by  a  married  woman,  alleging  a  parol  agree- 
ment before  marriage,  and  a  marriage  following.     The  contract 
alleged  is  one  solely  and  entirely  for  her  benefit ;   nothing  is  given 
up  by  the  husband,  nothing  contracted  to  be  done  by  him,  but  he 
is  to  take  S,OOOL,  which  he  does  take,  and,  taking  3,000!.,  he  con- 
tracts that  the  wife  shall  enjoy  the  rest  of  her  property.     Nothing  is 
done  upon  that ;  the  marriage  takes  place,  and  then  a  deed  is  prepared, 
to  which  the  name  of  the  wife  appears  attached  (a  circumstance 
quite  immaterial,  as  she  was  incapable  of  binding  herself  in  that 
[  •671  ]       way).    The  deed  was  not  acknowledged  by  her,  and  therefore  *never 
underwent  that  ceremony  which  by  law  is  necessary  for  the  pur- 
pose of  binding  her  interest.    Under  these  circumstances  she  dies, 
and  then  her  husband  files  a  bill ;   and  the  equity  which  be  asserts 
in  that  bill  is  this,  that  he  and  his  wife  contracted  before  marriage 
that  there  should  be,  if  necessary,  a  settlement,  {'*  if  necessary,"  of 
course,  means  necessary  for  the  purpose  of  the  contract  which  was 
to  secure  to  the  wife  the  enjoyment  of  her  separate  estate) ;  that 
nothing  took  place  subsequently  to  bind  the  wife ;  that  if  a  settle- 
ment had  been  prepared,  it  ought  to  have  contained  (as  the  deed 
purporting  to  be  such  settlement  did  contain)  a  power  to  her  to  give 
away  the  property  by  will ;    that  she  made  a  will,  of  which  he,  the 
husband,  was  to  have  the  benefit  to  a  certain  extent ;   and  that  as 
devisee,  and  as  against  her  heir,  he  claims  to  have  this  will  carried 
into  effect. 

Now,  in  the  first  place,  if  the  wife  was  alive,  could  any  equity  be 
asserted  against  her?  There  is  nothing  against  her  but  a  parol 
contract  before  marriage,  and  nothing  but  marriage  following, 
which  will  not  support  the  contract ;  and  such  a  contract  cannot 
be  carried  into  efifect  under  the  Statute  of  Frauds.  The  case  ol 
Haminersley  v.  Baron  de  Biel  (i)  was  referred  to  in  support  of  this 
equity.  That  case,  as  it  came  before  this  Court,  is  not  reported  at 
all,  except  in  a  note  to  the  report  of  the  case  before  the  House  ol 

(1)  69  R.  R.  18  (12  a.  &  Fin.  45). 
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LordB,  in  wbicli  my  judgment  only  is  given.  I  was  very  glad  to  Lassbmob 
find  that  in  giving  judgment  in  that  case,  I  guarded  myself,  as  I  .tiebkby. 
supposed,  against  such  a  use  being  made  of  the  case,  for  I  there  said 
that  a  parol  contract  followed  only  by  marriage  is  not  to  be  carried 
into  effect,  marriage  being  no  part  performance  of  the  contract.  If 
it  were  "^there  ^ould  be  an  end  of  the  statute,  which  says  that  [  *572  ] 
a  contract  in  consideration  of  marriage  shall  not  be  binding,  unless 
it  be  in  writing  ;  but  if  marriage  be  part  performance,  every  parol 
contract  followed  by  marriage  would  be  binding.  That  is  no  new 
doctrine  ;  it  is  what  Lord  Eldon  lays  down  in  Dundas  v.  Dutens  (l), 
and  has  always  been  considered  and  recognised  as  law.  In  Ham- 
merdty  v.  Baron  de  Bid  (2),  I  said  that  that  case  was  distinguishable, 
because  the  husband  on  his  part,  having  contracted  before  marriage 
to  do  something,  and  having  done  it,  there  was  part  performance  of 
the  contract,  the  contract  relating  to  property  to  which  he  was 
entitled.  In  that  case,  there  being  a  contract  before  marriage,  the 
qaestion  turned  on  whether  the  parties  entering  into  the  contract 
-were  authorised  to  do  so,  and  I  was  of  opinion  that  they  were.  That 
case,  therefore,  not  only  does  not  sanction  the  doctrine  on  which 
alone  this  bill  is  supported,  but  the  reason  given  for  the  judgment 
proves  directly  the  reverse. 

But  supposing  the  objection  just  referred  to  not  to  be  good,  could 
any  body  enforce  the  contract  as  against  the  wife  ?  She  first  of  all 
makes  a  parol  agreement  which  is  not  binding,  and  then  does 
nothing  in  the  course  of  her  life  which  would  make  it  binding; 
she  puts  her  name  to  a  deed  which  is  inoperative,  but  does  not  (for 
what  reason  does  not  appear)  do  that  which  the  law  considers  alone 
sufficient  to  bind  her  interest  in  the  land.  The  bill,  however,  prays 
that  this  omission  may  be  made  good,  by  supplying  the  want  of 
acknowledgment;  but  making  it  good  would  entirely  destroy  the 
guard  that  the  law  throws  round  married  women  for  their  protection. 
The  law  says,  that  a  married  woman  shall  not  be  bound  unless 
certain  ceremonies  *take  place,  the  reason  being  that  the  law  pre-  [  *573  ] 
somes  she  is  under  the  influence  of  her  husband  ;  but  if  the  mere 
execution  of  a  deed  is  to  have  the  same  effect,  all  that  protection 
which  the  law  throws  around  her  is  at  once  destroyed.  An  inopera- 
tive deed  not  followed  by  the  acknowledgment  which  the  law  requires, 

(1)  IB.  E,  112  (1  Ves.  Jr.  196).'  nuptial  agreement  may  give  effect  to 

(2)  69  B.  B.  18,  see  p.  30,  where  the  agreement  as  against  the  party 
I^id  CoTTSNHAlC  seems  to  have  agreed  signing :  see  In  re  HoUand  [1902]  2  Ch. 
that  the  signature  of  a  written  post-  360,  71  L.  J.  Ch.  518,  C.A  — O.  A.  S. 
nuptial  memorandum  of  a  verbal  ante- 
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would  then  have  the  efifect  of  disposing  of  the  wife's  estate,  and  I 
am  quite  clear  that  to  allow  this,  would  be  productive  of  the  greatest 
possible  evil. 

We  have  here,  therefore,  the  case  of  a  married  woman  never 
having  done  anything  in  her  lifetime  to  bind  herself,  and  dying  under 
these  circumstances  ;  and  then  a  bill  filed  by  parties  claiming  under 
her  will,  which  she  had  no  authority  to  make,  and  praying  the 
Court  to  consider  the  case  just  as  if  a  settlement  had  been  executed, 
giving  her  a  power,  which  the  law  in  such  cases  permits,  of  dealing 
with  her  property,  freed  from  those  guards  and  restrictions  which  it 
generally  imposes  upon  her.  Under  these  circumstances,  I  am 
quite  clear,  that  even  if  the  facts  alleged  had  been  proved,  the 
objection  to  the  contract  would  equally  have  prevailed. 

I  have  thus  stated  three  grounds,  each  of  which  is  in  fact  sufficient 
to  dispose  of  this  case  as  between  the  devisee  and  the  heir.  The 
appeal  must  therefore  be  dismissed  with  costs. 


1849. 

D3C,  12,  13, 

15. 

Loid 

COTTENHAM, 
L.C. 

[574] 


The  ATTOENEY-GENEEAL  v.  JONES  (1). 

(1  Mac.  &  Or.  574—598;  S.  a  1  H.  &  Tw.  493  ;  19  L.  J.  Ch.  266;  14  Jur,  379.) 

The  profits  arising  from  the  tolls  of  a  light-house  are  real  estate,  and  not 
subject  either  to  probate  or  legacy  duty. 

The  information  (2)  in  this  case  was  filed  by  the  Attorney-General^ 
against  the  executrix  and  parties  interested  under  the  will  of  Morgan 
Jones  the  younger,  praying  a  declaration  that  the  shares  of  the  said 
Morgan  Jones  in  the  Skerries  Light-house,  and  the  light-house  dues 
receivable  under  the  letters  patent  and  the  Act  of  Parliament  herein- 
after mentioned,  formed  part  of  the  personal  estate  of  the  said 
Morgan  Jones,  and  that  the  purchase-money  of  the  said  light-house 
(which  had  been  sold  to  the  corporation  of  the  Trinity  House  in 
pursuance  of  the  Act  6  &  7  Will.  IV.  c.  79),  was  liable  to  probate 
and  legacy  duty  ;  that  if  it  should  appear  that  part  of  the  purchase- 
money  was  paid  for  the  island  of  Skerries,  and  the  light-house 
built  thereon,  it  might  be  referred  to  the  Master  to  apportion  the 
same,  and  to  ascertain  how  much  of  the  purchase-money  was  paid 
in  respect  of  the  island  and  light-house,  and  that  in  that  event  an 
account  might  be  taken  for  the  purpose  of  ascertaining  the  amount 


(1)  InreDavid{\m3)\\  Ch.D.  168; 
affirmed  43  Oh.  D.  27. 

(2)  The  Lord  Chancellor,  on  the 
application    of    the    iSolicitor-Ueutral^ 


allowed  this  information  to  be  placed 
in  his  Lordship's  paper  in  the    first 

instance. 
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of  probate  and  legacy  duties  payable  in  respect  of  such  portion  of        A.-G. 
the  purchase-money  as  was  chargeable  with  the  duties.  Jones. 

The  information  in  substance  stated,  that  on  the  29th  June,  1713, 
W.  Bobbinson  leased  the  rock  or  island  of  Skerries,  in  the  county  of 
Anglesea,  unto  W.  French,  his  executors  and  administrators,  for 
the  term  of  ninety  years  from  the  24th  June  then  instant,  at  a  rent 
of  IW.  for  the  first  and  so  many  years  as  the  said  W.  French 
^should  be  in  erecting  and  setting  out  a  light-house  on  the  said       [  *^75  ] 
island,  and  at  the  yearly  rent  of  201.  from  the  time  the  said  light- 
house should  be  built  and  lights  therein  set  up  and  lighted  :  that  in 
1714,  Queen  Anne,  by  letters  patent,  gave  and  granted  to  the  said 
W.  French,  his  executors,  administrators,  and  assigns,  the  free 
liberty  and  power  to  erect  and  maintain  the  light-house,  and  levy 
demand,  and  collect  dues  and  tolls  on  ships,  &c.,  in  all  and  every 
or  any  of  her  Majesty's  Custom-houses,  castles,  forts,  harbours, 
roads,  &c.,  when  the  said  ships,  &c.  should  put  in,  or  cast  anchor, 
for  a  term  of  sixty  years,  at  the  rent  of  5Z.  a  year  to  the  Grown  ;  and 
it  was  provided,  that  in  case  the  said  W.  French,  his  executors, 
administrators,  or  assigns  should  not  within  five  years  build  the 
said  light-house,  or  should  at  any  time  during  the  term  suffer  the 
same  to  run  to  ruin,  and  should  not  keep  up  a  light  continually 
burning  in  the  night  seasons  for  the  benefit  of  shipping,  the  grant 
should  be  void  and  of  no  efifect :  that  by  an  Act  of  Parliament  passed 
m  the  8  Geo-  II., — reciting  the  expenditure  incurred  by  W.  French 
in  the  erection  of  the  light-house,  the  letters  patent,  the  death  of 
W.  French,  and  the  fact  that  his  interest  in  the  said  letters  patent 
and  Ught-house  had  been  conveyed  to  Sutton  Morgan  his  heirs  and 
assigns,  for  the  residue  of  the  term  of  sixty  years,  on  condition  that 
he  paid  all  the  debts  of  W.  French,  and  further  reciting,  that  the 
tolls,  <]bc.,  of  the  said  light-house  had  never  been  sufficient  to  pay 
the  expense  of  maintaining  it,  for  reasons  there  stated^  and  that  it 
must  inevitably  fall  to  ruin  and  decay  unless  the  duties  were 
extended,  and  some  further  power  and  encouragement  given. for 
collecting  the  same,  and  the  Grown  rent  of  51.  remitted,  and  reciting 
that  the  equitable  right  to  the  said  letters  patent,  and  to  the  light- 
house, being  vested  in  Sutton  Morgan  his  heirs  and  assigns,  and  it 
being  judged  absolutely  *necessary  that  the  said  light-house  should       [  *576  ] 
be  kept  up  and  maintained  after  the  sixty  years  term  had  expired,  and 
in  consideration  of  the  loss  and  expense  W.  French  had  sustained,  it 
was  thought  just  and  reasonable  that  Sutton  Morgan  his  heirs  and 
assigns,  should  for  ever  have  the  keeping  up  and  supporting  the 
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A.-0.  light-houBe,  it  was  enacted,  that  all  the  powers,  liberties,  privileges, 
JoMRs.  authorities,  and  duties  granted  by  the  letters  patent,  and  the  light- 
house and  appurtenances  thereby  granted  to  W.  French,  his 
executors,  administrators,  and  assigns  should,  subject  to  the  proviso 
in  the  letters  patent  as  to  maintaining  the  light-house,  be  fully  and 
absolutely  vested  in  Sutton  Morgan,  his  heirs  and  assigns;  and 
powers  were  given  for  levying  tolls  and  dues,  &c.,  with  compulsory 
powers  to  compel  payment :  and  it  was  enacted,  that  the  post-office 
should  pay  50L  a  year  to  Sutton  Morgan,  his  heirs  and  assigns,  in 
respect  of  the  packet  boats  sailing  between  Holyhead  and  Dublin, 
and  the  rent  of  61.  was  remitted  by  the  Grown  to  Sutton  Morgan, 
his  heirs  and  assigns:  and  by  sect.  11  it  was  enacted,  that  Sutton 
Morgan,  his  heirs  and  assigns,  should  have  power  to  raise  money 
by  indentures  of  mortgage  upon  the  security  and  credit  of  the  duties 
thereby  granted  and  extended,  as  to  him  or  them  should  seem 
fitting:  and  by  the  12th  section  there  was  reserved  to  W.  Bobbinson, 
his  heirs  or  assigns,  any  title  or  right  he  or  they  had  to  the  rock  or 
island  of  Skerries. 

The  information  further  stated,  that  in  the  year  1810,  an  arrange- 
ment had  been  made  between  the  parties  in  whom  the  estate  of 
Sutton  Morgan  in  the  Skerries,  and  the  light-house  thereon  erected, 
and  the  duties,  had  become  vested,  and  the  heir-at-law  of  W.  Bobbin- 
son,  whereby  a  division  between  them  of  the  duties  and  profits  of 
the  light-house  into  thirds  was  effected,  and  that  two  thirds  of  such 
[  •577  ]  duties  and  profits,  together  with  *the  entirety  of  the  island,  were 
assigned  to  the  parties  representing  Sutton  Morgan,  and  one  third 
of  the  duties  and  profits  to  the  heir-at-law  of  W.  Bobbinson. 

The  information  then  stated,  that  in  1887,  Morgan  Jones,  in 
whom  the  two  thirds  of  the  above  shares  and  the  island  had  vested, 
devised  them  in  strict  settlement,  treating  the  whole  as  real  estate, 
and  appointed  the  defendant,  Martha  Jones,  executrix,  who  proved 
the  will  in  the  Prerogative  Court  of  Canterbury. 

The  information  then  set  out  sections  8,  5,  21  and  23  of  the  Act 
6  &  7  Will.  IV.  c.  79,  whereby  the  corporation  of  the  Trinity 
House  was  empowered  to  purchase  the  Skerries  and  other  light- 
houses :  that  in  pursuance  of  the  provisions  of  that  Act,  the  com- 
pensation or  consideration  money  for  the  purchase  of  the  island 
and  light-house  of  the  Skerries  was  assessed  at  444,9812.  11«.  2d. ; 
and  that  the  amount  paid  into  the  Bank  of  England  in  respect  of 
the  testator's  interest  was  255,656{.  Is.  6d. 

It  was   in  respect  of  the   duties  on  the  balance  of  this    last 


TOLLXxxiv.]    1849.      CH.     1  MAC.  &  G.  577—579.  17 

mentioned  snm,  after  deducting  certain  mortgages  the  payment  of  a.-g. 
which  was  provided  for  by  the  Act,  that  the  present  information  was  jones. 
filed. 

The   Solicitor-General  and  Mr.  Matde  for  the  information: 

Both  probate  doty  and  legacy  duty  are  payable  in  respect  of  the 
ptuchase-money  of  this   light-house.      First,  as  to  legacy  duty. 
Light-house  dues  cannot  be  considered  as  flowing  from  land.    Lord 
Coke  says  (i),  "  No  person  can  build  or  erect  light-houses,  pharos, 
flea  marks,  or  beacons  without  lawful  warrant  and  authority ; "  and 
ag^  (2),  "  At  the  common  law  none  but  the  King  only  *could  erect       [  •578  ] 
any  of  these  three  (beacons,  light-houses,  and  sea  marks)  which 
ever  was  done  by  the  King's  commission  under  the  Great  Seal.'' 
The  same  is  also  laid  down  in  Bacon's  Abridgment  (tit.  Prerog. 
B.  6).     ''  It  is  clearly  agreed  that  the  King  only  has  a  prerogative 
in  beacons  and  light-houses,  and  that  he  may  erect  any  such  and  in 
sach  places  as  will  be  most  convenient  for  the  safety  and  preservation 
of  ships,  mariners,  and  navigation.    Also  it  seems  to  be  the  better 
opinion  that  this  being  for  the  public  utility,  and  one  of  the  pre- 
rogatives which  he  is  entrusted  with  for  the  safety  of  the  whole 
realm,  he  may  erect  such  beacon,  &c.,  as  well  in  the  soil  or  ground 
of  a  subject  as  in  that  of  the  Grown,  and  that  he  may  do  this  with- 
out the  8ubject*s  consent :  "  Gibs  v.  Oshaston  (d).     It  is  clear,  there- 
fore, that  these  rights,  when  conceded  by  the  Crown,  differ  in  many 
respects  from  other  incorporeal  hereditaments  to  which  it  will  be 
endeavoured  to  assimilate  them,  such  as  tolls  from  a  ferry  or  market ; 
these  latter  are  derivable  from  the  Grown  in  the  same  manner  as 
all  lands  are  held  to  be,  but  light-house  dues  do  not  arise  from  land, 
but  from  the  danger  to  which  ships  are  exposed  if  the  lands  are 
unlit ;  and  on  this  principle,  a  suit  for  the  profits  of  the  beaconage 
of  a  rock  in  the  sea  in  the  county  of  Cornwall  may  be  in  the  Court 
of  Admiralty  :  Crosse  v.  Diggs  (4). 

The  decisions  on  rateability  to  the  poor  have  settled  the  question 
as  to  the  quality  of  these  dues.  In  Rex  v.  Rebowe  (s),  the  rate  was 
first  made  upon  the  tolls  and  duties  of  a  light-house,  but  was  sub- 
sequently quashed  by  Lord  Mansfield  and  the  other  Judges.  The 
right  to  the  dues  in  question  is  a  mere  o£5ce,  such  as  that  of 
the  officer  of  saltworks,  which  has  been  held  not  *to  be  rateable :      [  *^^^  ^ 

(1)  3  LiBt.  204.  (4)  Sid.  158. 

(2)  4  Inat.  148.  (6)  1  Bott.  142,  pL  177. 

(3)  2  Keb.  114. 
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A.-G.        Hex  V.   Shalfleet  (i).       [They  also  cited   Rex   v.    The  Inhabitants 
Jo^.        ^f  Tynemouth  (2),  Rex  v.   Coke{3).]       In  the   present   instance 
[  580  ]       the  tolls  do  not  and  cannot  be  said  to  arise  from  any  use  of  the 
lands. 

(On  the  point  whether  such  an  interest  as  that  now  in  question 
savoured  of  the  realty,  the  following  cases  were  referred  to  :  Negus 
V.  Coulter  (4),  Hoivse  v.  Chapman  (5),  Knapp  v.  Williams  {6),  Thomp- 
son V.  Thompson  (7),  Sparling  v.  Parker  (8),  Hilton  v.  Giraud  (9).) 

With  respect  to  probate  duty,  the  dues  in  question  were  granted  to 
Sutton  Morgan  and  his  heirs,  but  this  would  not  make  them  realty, 
for  if  an  annuity  be  granted  to  a  man  and  his  heirs,  it  is  a  fee 
simple  personal  (10).    ♦    ♦    ♦ 

[  581  ]  Mr.  Watson,  Mr.  Wood  and  Mr.  Pitman,  contra : 

*  ♦  The  tolls  are  inseparable  from  the  light-house ;  they  are 
an  incorporeal  hereditament,  which,  as  defined  by  Mr.  Justice 
Blackstone,  ''  is  a  right  issuing  out  of  a  thing  corporate  (whether 
real  or  personal),  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same**  (u).  *  *  The  right  when  granted  becomes  a  franchise, 
an  easement,  to  be  exercised  out  of  land,  and  all  such  easements, 
[  582  ]  though  they  be  not  in  tenure,  may  be  entailed.  *  *  The  cases 
of  markets  and  fairs  are  strictly  analogous  to  the  present,  for  the 
privilege  to  hold  them  can  emanate  only  from  the  Sovereign. 
Thus,  if  the  land  was  of  borough  English  tenure  and  belonged  to  A., 
and  there  was  a  grant  of  the  market  to  him  and  his  heirs,  it  is 
indisputable  that  the  market  would  descend  to  his  heir-at-law, 
while  the  lands  on  which  the  market  was  held  would  devolve 
on  the  youngest  son:  Heddy  y.  Welhouse{i2).  *  ♦  All  that  is 
required  to  make  a  thing  an  incorporeal  hereditament  is,  that  it  be 
connected  with  land. 

As  to  the  right  in  question  being  an  office  of  the  Crown,  it  matters 
not  whether  it  be  termed  an  office  or  a  franchise,  provided  it  be 
limited  to  heirs,  and  connected  with  land  ;  for  then  it  will  be  within 
the  operation  of  the  Statute  De  Bonis,  which  includes  "  all  rents, 
estovers,  commons  or  other  profits  whatsoever  granted  out  of  land, 
or  uses,  offices,  dignities  which  concerne  lands  or  certaine  places  ;  ** 

(1)  1  Bott.  138,  pi.  171.  (7)  66  R.  R  109  (1  Coll.  381). 

(2)  11  R  R  328  (12  East,  46).  (8)  73  R  R.  403  (9  Beav.  450). 

(3)  29  R.  R  408  (5  B.  &  0.  797).  (9)  75  R  R  86(1  DeG.  &  Sm    183) 

(4)  Amb.  367.  (10)  Co.  Litt.  2  a. 

(fi)  4  R  R  292  (4  Ves.  542).  (U)  2  Black.  Com.  20. 

(6)  4  R  R  252  (4  Ves.  430,  w.).  (12)  Moore,  474. 
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and  all  these  may  be  entailed  *within  the  statute,  ''because  all        A..a. 
these  savonr  of  the  realtie ;  but  if  the  grant  be  of  an  inheritance       jonbs. 
merely  personal,  or  be  exercised  about  chattels,  and  is  not  issuing       [  *683  ] 
out  of  land,  nor  concerning  any  land,  or  some  certaine  place,  such 
inheritances  cannot  be  entailed,  because  they  savour  nothing  of  the 
realtie  "(1).    *    *     * 

(The  Lord  Ghancellob  :  The  property  in  question  is  certainly       [  684  ] 
not  sabject  to  probate  duty ;  but  if  it  is  to  be  considered  as  a 
personal  annuity,  the  words  of  the  statute  are  large  enough  to 
inelade  it.) 


The  Solicitor-Oeneral,  in  reply :  [  585  ] 

Admitting  that  this  is  an  incorporeal  hereditament,  still  it  may 
be  a  personal  inheritance :  Avbin  v.  Daly  (2).  The  tolls  are  wholly 
unconnected  with  the  land.  The  writ  of  pracipe  would  not  lie  for 
these  tolls ;  and  fines  are  only  leviable  where  that  writ  runs.  It  is 
dear,  that  a  grant  to  a  man  and  his  heirs  to  be  the  keeper  of  the 
grantor's  hounds  is  not  an  office  which  can  be  entailed ;  and  it  can 
not  alter  the  case,  that  the  place  where  the  duty  is  to  be  performed 
18  added.  In  the  grant  of  the  tolls  of  this  light-house  by  the 
statute  of  Geo.  II.,  it  was  expressly  provided  that  the  right  to  the 
soil  should  be  reserved  to  W.  Bobbinson  and  his  heirs.  Admitting 
that  the  Acl;  6  &  7  Will.  lY.  c.  79,  does  not  say  that  the  jury  shall 
make  one  assessment  for  the  light-house  and  another  for  the  land, 
stiU  that  is  a  matter  which  can  be  very  easily  ascertained. 

The  Lobd  Chancellor  :  Dec.  15. 

The  question  in  this  case  is,  whether  the  profits  arising  from  the 
tolls  received  under  a  grant  of  a  light-house,  are  to  be  considered 
as  personal  or  real  estate,  for  whether  they  are  liable  to  legacy 
daty  or  not,  depends  on  whether  they  are  to  be  considered  in  their 
eharacter  and  nature  as  realty  or  personalty. 

Now  there  is  no  great  doubt  as  to  the  principle ;  the  only  diffi- 
culty is  as  to  the  application  of  that  principle  to  the  particular 
facts  of  this  case.  There  are  so  many  instances  in  which  extra- 
ordinary profit  incident  to  the  enjoyment  of  land  is  considered  as 
part  of  the  land  and  therefore  realty,  that  the  question  depends 
altogether  upon  the  relation  which  the  profit  in  the  ^present  [  *586  ] 
(1)  Go.  Litt  20  a.  (2)  22  B.  R  623  (4  B.  &  Aid.  69). 
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A.-G.  inBtance  bears  to  the  land.  If  it  is  an  addition  or  an  accretion 
Jones.  ^^  ^^®  profits  of  the  land,  no  doubt  it  goes  with  the  land :  if,  on  the 
other  hand,  it  is  a  mere  personal  licence,  a  personal  franchise  and 
liberty,  granted  by  the  Crown  to  the  individual,  though  necessarily 
requiring  some  connection  with  the  land  in  order  to  produce  the 
light  for  which  the  toll  is  payable,  then,  it  is  contended,  it  is  to  be 
considered  as  a  mere  personal  benefit,  and,  of  course  being  a  mere 
personal  benefit,  would  be  personalty,  though  the  estate  in  that 
personalty  is  limited  to  heirs :  it  would  be  a  fee-simple  personal, 
as  Lord  Coke  describes  it. 

Now,  with  respect  to  the  origin  of  this  title ;  and  the  language  of 
some  of  the  Judges  in  the  cases  which  have  been  referred  to,  renders 
it  important  to  bear  in  mind  the  provisions  of  the  grant,  and  of  the 
Act  which  refers  to  the  grant.  The  present  title  is  under  an  Act  of 
Parliament ;  but  the  Act  of  Parliament  refers  to  a  previous  grant ; 
and,  therefore,  on  that  previous  grant,  in  a  great  degree,  turns  what 
is  the  relation  between  these  profits  and  the  light-house  itself. 

It  appears  that,  in  former  times,  an  individual,  having  a  term  in 
an  island  on  the  coast  for  ninety  years,  obtained  a  grant  of  a  light- 
house to  be  erected  upon  that  island.     That  grant  recites  that  the 
party  at  that  time  entitled  to  a  term  in  the  rock  or  island  called 
Skerries,  namely  a  term  of  ninety  years,  "  was  willing,  at  his  own 
expense  and  charge,  to  erect  and  build,  and  to  support  and  main- 
tain, a  light-house  or  beacon  thereon,  as  aforesaid : "  it  then  pro- 
ceeds to  grant  to  the  party  so  entitled  to  this  rock  or  island  "  all 
the  free  liberty,  licence,  power,  and   authority  of  erecting,  sup- 
porting, and  maintaining  a  light-house  or  light-houses,  beacon  or 
t  ^587  ]       beacons,  with   lights   to   be  continually  burning  ♦therein  in  the 
night  season,  upon  the  said  island  or  rock  "  for  the  term  of  sixty 
years :  it  then  provides,  that,  in  case  W.  French,  who  was  the 
party  to  whom  the  grant  was  made,  should  not,  ''  within  the  space 
of  five  years  next  ensuing,  after  the  date  of  these  our  letters  patent, 
erect  and  build,  or  cause  to  be  erected  and  built,  the  said  light- 
house or  light-houses,  or  shall  at  any  time  afterwards  during  the 
said  term  suiBFer  the  same  to  run  to  ruin  and  decay,  or  shall  not 
keep  and  maintain  a  light  or  lights  continually  burning  therein  in 
the  night  season  for  the  benefit  of  shipping,  according  to  the  true 
intent  and  meaning  of  these  presents,  that  then,  and  in  such  case, 
this  our  present  grant  shall  cease  and  determine."     Such  are  the 
terms  of  the  grant. 

Now  the  Act  of^Parliament  was  passed  before  the  expiration  of 


v(yi.Lxxxiv.]    1849.     CH.    1  MAC.  &  G.  587—588.  II 

iheBixty  years,  but  it  provides  for  what  should  take  "place  after  the        a.-q. 
expiration  of  that  term :  it  recites  the  grant,  and  that  W.  French,       johb». 
porsuant  to  the  power,  had  actually  erected  and  built  a  light-house 
on  the  said  rock  or  island,  and  that  the  light-house  was  and  had 
been  of  constant  use  and  benefit;  that  he  had  charged  this  property 
in  the  light-house  with  certain  debts;  that  Sutton  Morgan  was  then 
in  possession  of  the  light-house,  and  that  the  expense  of  maintain- 
ing the  same  had  amounted  to  much  more  than  the  duties  annually 
collected  and  received :  it  recites  further,  that  W.  French,  during 
his  lifetime,  supported   and  maintained  the  light-house,   almost 
to  the  utter  ruin   of  himself  and  family;   that  S.  Morgan  had 
since  had  possession  thereof,  and  supported  and  maintained  the 
same  as  far  as  in  him  lay,  and  had  borrowed  sums  of  money, 
over   and   above   the  money  arising   by  the   duties  granted  by 
the    letters   patent,   but   was    no    longer    able   to    support    the 
same ;    that    the    light-house    (though    of  very   great    use    and 
benefit  to  the  public)   must  inevitably  fall  to  ruin  and  decay 
^unless  the  same  duties  were  extended ;  that  the  equitable  right  to       [  *^^^  ] 
the  said  letters  patent  and  to  the  said  light-house  being  vested  in 
S.  Morgan,  his  heirs  and  assigns,  it  had  been  judged  absolutely 
necessary  that  the  light-house  should  be  preserved  and  kept  up, 
from  and  after  the  said  term  of  sixty  years  ;  and  that  in  considera- 
tion of  the  great  expense  W.  French  had  been  put  to  in  building  the 
same,  it  was  thought  fit  that  the  said  S.  Morgan  should  foi:  ever 
have  the  keeping  up  and  supporting  of  the  said  light-house,  which 
could  not  otherwise  be  effected  but  by  the  aid  of  Parliament.    Then, 
in  order  to  enable  S.  Morgan,  his  heirs  and  assigns,  to  maintain 
and  keep  the  light-house  in  sufficient  repair,  and  the  lights  therein 
continually  burning  in  the  night  season,  and  also  to  pay  the  debts 
charged  upon  it,  it  enacts,  *'  that  all  and  every  the  powers,  liberties, 
privileges,  authorities  and  duties  granted  in  and  by  the  said  letters 
patent,  and  the  said  light-house,  and  all  other  rights,  members  and 
appurtenances  therewith  occupied  and  enjoyed,  shall  be  and  are 
hereby  declared  to  be  firm,  valid  and  effectual,  to  all  intents  and 
purposes  whatsoever,  and  the  same  are  and  shall  be  valid  and  have 
continuance,  from  and  after  the  expiration  of  the  said  term  of  sixty 
years  (thereby  granted  to  the  said  William  French,  his  executors, 
administrators  and  assigns),  for  ever;  subject  nevertheless  to  the 
proviso  as  to  the  maintaining  of  the  said  light-house,  in  the  letters 
patent  contained,  and  to  the  trusts  hereinafter  mentioned ;   and 
shall  be  fully  and  absolutely  vested  in  the  said  Sutton  Morgan,  his 
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A.-G.  heirs  and  assigns."  It  then  enacts,  that  S.  Morgan,  from  and  after 
joKiBB.  t^e  2^^h  June,  1780,  his  heirs  and  assigns,  should  be  authorised 
to  receive  the  tolls  upon  the  ships  passing ;  and  there  are  other 
provisions  regulating  the  amount  of  tolls.  Then  comes  this  pro- 
vision, "  And  it  is  hereby  further  enacted  and  declared,  that  the 
[  *589  ]  said  light-house  is  ^hereby  vested  in  the  said  Sutton  Morgan,  his 
heirs  and  assigns,  to  the  intent  and  purpose  that  he  the  said  Sutton 
Morgan,  his  heirs  and  assigns,  shall  from  time  to  time  keep  and 
maintain  the  said  light- house  in  good  and  8u£Gicient  repair;  and 
shall  in  the  night  season  maintain  a  proper  fire  therein,  so  as  the 
trade  and  navigation  in  that  channel  may  be  effectually  preserved." 
The  result,  therefore  is,  that  with  those  additional  provisions  the 
Act  adopts  all  the  provisions  in  the  letters  patent,  and  continues 
them,  after  the  expiration  of  the  sixty  years,  for  ever,  in  the  grantee 
and  his  heirs,  not  the  franchise  or  privilege  only,  but  the  house 
itself,  with  the  right  and  duty  of  keeping  a  light  burning  in  that 
house. 

The  question  then  is,  the  house  being  clearly  real  property,  for 
there  is  no  doubt  about  that,  whether  the  privilege  of  receiving  tolls, 
on  condition  of  keeping  up  the  light,  is  not  an  incident  or  an  addi- 
tion to  the  income  and  the  profit  arising  from  the  house,  or  whether 
it  be  a  totally  distinct  and  independent  personal  franchise,  which 
in  that  case  would  be  personalty,  and  not  realty.    If  it  be  personalty, 
although  it  be  limited  to  heirs,  it  will  still  continue  personalty,  for 
when  the  authorities  are  looked  at  which  draw  the  distinction  where 
the  two  interests  of  realty  and  personalty  seem  rather  to  merge  one 
into  the  other,  we  find,  in  the  case  of  a  personal  annuity  granted  to 
a  man  and  his  heirs,  which  seems  to  look  towards  realty,  that  it  is 
not  considered  as  realty,  but  as  personalty.    The  reason  assigned, 
when  the  question  has  arisen  in  former  times,  is,  that  though  made 
inheritable  as  land  is  iuheritable,  it  has  nothing  to  do  with  land 
(this  reason  would  however  fail,  if,  in  the  particular  case  in  ques- 
tion, the  interest  had  any  thing  to  do  with  land),  or,  as  Lord 
Thurlow  expresses  it  in  Lady  Holdemesse  v.  Loi'd  Cai-nmrthen  (i), 
[  •sso  ]      *it «« ioQQ  jiot  savour  of  land,"  but  is  mere  personalty.    Such  being 
the  nature  of  the  grant,  and  though  the  title  to  the  island  itself  is 
not  derived  from  the  Crown,  the  Act  of  Parliament,  in  terms,  vests 
the  island  in  the  individual,  with  the  duty  of  erecting  a  light-house 
there,  and  keeping  the  light  burning ;  and  in  consideration  of  the 
benefit  derived  to  navigation  from  such  a  light  being  kept  burning 

(1)  1  Br.  C.  C.  377. 
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confers  the  privilege  of  receiving  certain  tolls  from  vessels  that        A.-a. 
pass  by.  jomm. 

In  this  case,  then,  the  title  to  the  profits  depends  upon  the  title 
and  user  of  the  house,  the  title  and  user  of  the  house  conferring 
the  right.  Now  it  is  clear  that  all  extraordinary  profits  incident  to, 
and  dependent  upon  a  title  and  user  of  land  are  part  of  it ;  such  for 
instance,  as  a  soke  mill,  which  is  real  property  by  custom ;  and  the 
only  distinction  between  that  and  the  present  instance  will  be  found 
to  be  between  custom  in  the  one  case,  and  a  Boyal  grant  in  the 
other.  By  custom,  a  piece  of  landed  property  has  certain  duties 
attached  to  it,  with  peculiar  rights  and  profits  if  such  duties  are 
performed ;  that  is  to  say,  the  owner  of  a  soke  mill  is  bound  to  keep 
it  in  a  state  to  grind  the  corn  of  those  who  are  within  the  sphere  of 
the  custom ;  but,  in  consideration  of  that  duty  performed,  he  has 
the  privilege  of  monopoly,  and  of  preventing  others  from  interfering 
with  his  right.  There  is,  therefore,  a  duty  imposed  by  custom, 
which  of  course  originates  in  some  contract,  but  the  result  is  that, 
in  law,  there  is  a  duty  imposed  for  the  benefit  of  the  public,  which 
subjects  the  public  to  certain  liabilities  in  order  to  remunerate  the 
party  by  whom  that  duty  is  performed.  The  mill  itself  is  probably 
of  httle  value  compared  with  the  value  that  attaches  to  it  if  it  has 
this  custom  in  its  favour,  because  it  then  has  the  benefit  of  the 
•right  to  receive  all  the  profits  that  arise  from  grinding  corn  within  [  •591  ] 
the  limits  to  which  that  custom  applies.  Now,  the  same  observa- 
tion will  apply  to  many  other  privileges  and  franchises  which, 
though  they  touch  the  land,  and  are  connected  with  it,  are  yet 
very  slightly  connected  with  it,  and  are  real  property  only  because 
they  require  the  use  of  land  for  their  enjoyment,  as  for  instance, 
fairs  and  markets.  No  doubt,  generally  speaking,  markets  are 
connected  with,  and  require  land  for  the  enjoyment  of  the  right, 
but  not  necessarily  nor  inseparably  so,  for  the  right  to  the  fran- 
chise may  exist  without  it,  though  as  connected  with  a  grant  of 
land,  a  party  has  a  right  of  market  within  certain  limits.  So  little 
however  is  it  connected  with  the  actual  enjoyment  of  a  particular 
spot  of  land,  that  within  the  limits  of  the  franchise,  a  party  may 
move  his  market,  (whether  he  can  get  leave  of  the  proprietor  of  the 
soil  is  quite  a  distinct  matter) ;  he  has  a  privilege  derived  from  the 
Crown,  and  within  the  limits  which  the  Grown  has  prescribed  to 
him,  he  may  hold  his  market  when  and  where  he  can.  There  is 
no  doubt  that  a  market  cannot  be  enjoyed,  nor  can  the  public  have 
the  benefit  of  it,  or  the  owners  the  profits,  without  tlie  use  and 
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A.-G.        occupation  of  land;  but  that  is  the  only  connection  that  the  right 

Jokes.       of  market  has  with  the  land. 

The  passage  from  Coke  Littleton  (i),  which  was  referred  to,  shows 
how  little  connection  with  land  will  make  the  profits  real  estate, 
and  presents  some  instances,  from  which  it  appears  that  the  slightest 
possible  connection  with  land  is  sufficient  to  give  the  franchise  the 
benefit  and  the  character  of  realty.  This  connection  is  assigned  as 
a  reason  why  Peerages  are  descendible  in  the  way  they  are,  which 
are  considered  as  real  property  merely  from  the  circumstance  of  a 
place  being  named,  though  the  party  to  whom  the  dignity  is  granted 

[  *592  ]      '•'has  no  connection  whatever  with,  and  no  profit  or  interest  in,  the 
land  itself. 

This  might  appear  to  be  very  plain,  and  to  leave  no  doubt  what- 
ever that  the  right,  in  the  present  case,  ought  to  be  considered  as 
an  incident  to  the  land,  and  therefore  partaking  of  the  character  of 
the  land ;  and  I  can  see  nothing  to  raise  a  doubt,  but  certain  cases 
which  do  not  refer  to  this  subject-matter,  but  in  which  this  subject 
has  been  matter  of  discussion  and  observation  by  very  learned 
Judges ;  I  mean  those  cases  in  which  the  question  has  arisen, 
whether  property  of  this  description  is  rateable.  They  have  how- 
ever all  arisen,  as  far  as  I  have  been  able  to  see,  under  circum- 
stances where  the  point  was  not  whether  the  property  was  rateable 
at  all,  but  whether  it  was  rateable  within  the  parish  in  which  the 
right  originated,  and  in  which  the  building  was  situated  from 
whence  the  light  proceeded. 

The  last  case  which  has  been  referred  to,  and  in  which  the 
matter  appears  to  have  been  most  elaborately  considered,  is  that 
of  Rex  V.  Coke  (2) ;  but  it  is  to  be  observed,  that  the  decision  there 
ultimately  turned  upon  the  question,  whether  the  parish  where  the 
light-house  stood  was  the  parish  entitled  to  the  benefit  of  the  rate 
upon  the  profits  incident  to  the  enjoyment  of  the  rents  of  the  light- 
house, namely,  the  tolls  taken  from  vessels  not  coming  within  the 
precincts  of  the  parish.  That  undoubtedly  is  what  was  decided, 
and  that  has  also  been  the  point  decided  in  the  other  cases.  Now, 
that  being  the  question  raised,  it  was  quite  unnecessary  to  consider 
whether  the  profits  would  have  been  rateable  if  they  had  been 
enjoyed  within  the  limits  of  the  parish,  because  as  the  tolls  had 

[  *b9d  ]      not  been  received  within  the  parish,  ♦then,  whether  they  were 
realty  or  personalty  in  some  other  parish,  would  not  be  a  matter 
at  all  calling  for  the  decision  of  the  Court.    I  have  looked  throagh 
(1)  Co.  Litt.  20  a.  (2)  29  E.  R.  408  (5  B  &  C.  797). 
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ihe  jadgment  very  carefully,  because  the  learned  Judges  who  gave  a.-g. 
their  opinion,  namely,  Mr.  Justice  Baylby,  Mr.  Justice  Holrotd,  joneb. 
and  Mr.  Justice  Littlbdale,  were  Judges  peculiarly  entitled  to  have 
great  weight  attributed  to  what  fell  from  them ;  they  were  Judges 
of  very  great  learning,  experience,  and  caution,  and  not  likely  to 
let  fall  opinions  lightly  formed,  though  not  immediately  amounting 
to  a  judicial  decision.  Now,  in  going  through  the  judgment  pro- 
nounced by  Mr.  Justice  Baylby  (and,  of  course,  I  must  do  so  without 
any  reference  to  the  matter  before  him  as  to  the  locality),  there 
may  be  some  difficulty  in  reconciling  what  he  assumes  to  be  the 
facts,  with  what  are  reported  to  be  the  facts,  of  the  case ;  but  for 
the  present  purpose,  namely,  of  ascertaining  what  his  view  was  on 
the  subject  on  which  I  have  now  to  decide,  I  must  look  to  the 
expressions  which  he  uses,  the  weight  of  which  will  not  be  affected 
by  the  question,  whether  or  not  he  has  accurately  borne  in  mind 
how  far  the  facts  of  the  case  fall  in  with  the  proposition  which  he 
states.  Now,  throughout  his  judgment,  he  seems  to  assume,  in  the 
particular  case  with  which  he  had  to  deal,  that  the  right  and 
privilege  to  the  franchise  was  totally  distinct  from  the  right  to  the 
house ;  and  there  are  many  expressions,  to  some  of  which  I  shall 
have  to  refer,  in  which  not  only  is  that  shown  to  be  his  view,  but 
he  seems  to  assume  that,  if  it  were  otherwise,  if  the  enjoyment  of 
the  privilege  were  directly  connected  with  and  proceeding  from  the 
occupation  of  the  premises,  then  the  rule  would  be  different.  Now, 
if  that  be  so,  though  his  decision  was  one  way,  the  doctrine  on 
which  he  proceeded  would  appear  to  be  very  clearly  the  other.  In 
one  passage,  he  says,  not  alluding  to  the  particular  case,  but  alluding 
generally  to  the  benefits  arising  from  *the  use  of  real  property,  that  [  's**  J 
it  is  the  value  which  the  land  has  acquired  from  being  so  used,  that 
renders  it  rateable.  Then  he  distinguishes  that  general  proposition 
from  the  particular  case  which  he  had  before  him.  He  then 
instances  the  case  of  The  New  River  Company  (and  that  raises  a 
question  certainly  of  very  great  nicety),  in  which  it  was  held  that 
the  profits  arising  from  supplying  water  by  means  of  the  New 
Biver  Company  were  rateable,  but  rateable  in  the  place  from  which 
the  water  originally  proceeded.  Now,  it  is  a  nice  distinction  to  say, 
if  I  send  water  overland  from  a  particular  place,  so  as  to  acquire  a 
value  at  a  distant  place,  that  at  that  distant  place  the  value  so  paid  is 
rateable  because  it  is  real  property,  but  if  I  send  light  or  fire  instead 
of  water,  that  a  different  rule  is  to  apply ;  that  in  the  one  case  the 
profits  derived  are  real  estate,  but  in  the  other  not.    According  to 
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A..G.  the  argument  I  am  now  considering,  it  was  stated  that  the  right 
JoNBs.  to  show  the  light  for  hire  was  not  connected  with  the  building, 
Mr.  Justice  Baylby  saving,  "  it  might  be  placed  at  the  end  of  a 
pole/'  and  again,  (and  this  shows  the  grounds  on  which  he  proceeds, 
and  these  are  all  I  am  now  m  search  of,)  **  Rex  v.  The  New  River 
Company's  case  does  not  bear  on  the  present  case,  because  the  pro- 
prietor of  the  light-house  in  this  case  is  at  liberty,  either  in  that 
house  or  in  any  other  which  he  may  think  fit  to  erect  or  to  rent,  to 
burn  lamps  and  to  produce  a  stream  of  light  which  shall  be  visible 
at  a  considerable  distance  at  sea.  But  even  if,  by  the  terms  of  the 
letters  patent,  it  were  imperative  on  the  grantee  to  burn  his  lights 
within  this  particular  light-house,  still  if  the  privilege  is  not  given 
to  him  by  reason  of  his  being  the  occupier  of  that  house,  it  would 
not  be  appurtenant  to,  but  distinct  from,  the  house  where  it  was  to 
be  exercised  ;  and  the  duties  payable  to  him  in  respect  of  the  light 
would  be  profits  arising  from  the  exercise  of  that  privilege,  and  not 
[  •596  J  from  the  house  or  *land  where  it  happens  to  be  exercised.  The 
grantee  would,  in  that  case,  have  an  exclusive  privilege  of  carrying 
on  in  that  particular  house  (if  I  may  so  express  myself)  a  particular 
description  of  trade.  But  there  would  be  no  necessary  connection 
between  the  freehold  interest  in  that  house,  and  the  light  which 
is  to  be  kept  up  in  it."  .  .  .  ''  Those  lights  are  not  of  necessity 
attached  to  the  freehold ;  and  if  they  are  not  attached  to  the  free- 
hold, they  would  be  personal  property."  This  no  doubt  states  the 
case  very  fairly,  and  it  is  unnecessary  to  enquire  how  far  the  facts 
justified  the  distinction  taken.  It  asserts,  as  was  asserted  in  the 
case  now  before  me,  that  the  light  is  unconnected  with  the  building, 
and  if  so,  that  the  right  not  being  attached  to  the  freehold  is 
personalty ;  but  if  it  is  attached  to  the  freehold,  as  in  the  case  of 
The  New  River  Company^  then,  according  to  Mr.  Justice  Baylby, 
it  partakes  of  the  character  of  that  landed  property  from  which  it 
originates,  and  becomes  real  estate. 

There  is  also  another  case  which  shows  how  nice  these  distinc- 
tions are.  In  Rex  v.  lite  Brighton  Gas  Light  Company  (i)  it  was 
held  that  the  profits  from  gas  works  for  the  supply  of  gas  were 
rateable,  because  they  were  connected  \^ith  the  land,  the  pipes 
being  fixed  in  the  soil ;  and  it  was  held  they  were  rateable  where 
the  gas  was  delivered,  that  is  to  say,  where  the  gas  was  used. 
Here  again  is  a  nice  distinction  ;  the  light  is  produced  by  gas :  if  I 
send  a  stream  of  inflammable  gas  through  a  pipe  and  ignite  it  at 

(1)  29  K.  B.  290  (o  B.  &  C.  466). 
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41ie  end,  it  is  real  property ;  but  if  I  send  a  Btream  of  light  from  the        A..Q. 
bou&e  \7bere  it  originates,  then,  according  to  the  argument,  it  is       jombs. 
.  personalty.     Now  it  is  very  difficult  to  draw  a  distinction  between 
the  same  effects  produced  by  the  same  article  in  ^different  places,       [  *^^6  ] 
except  that  the  difference  of  place  may  be  very  material  in  reference 
to  the  question  of  rating,  because  then  the  limits  of  the  locality  are 
all  important.     In  considering,  however,  whether  the  right  partakes 
of  the  character  of  realty  or  personalty,  it  seems  to  me  to  be 
immaterial  whether  the  effect  is  produced  by  igniting  the  gas  in 
one  place  or  another. 

Many  examples  are  put  in  the  argument  of  the  case  of  Rex  v. 
Coke,  and  there  is  one  which  comes  particularly  near  to  the  present, 
and  which  is  very  difficult  to  distinguish  from  it ;  that  is  the  case 
of  a  canteen,  which  applies  to  every  house  (a  public-house  for 
instance)  requiring  a  licence  to  sell  spirituous  liquors  (i).  The 
house  is,  no  doubt,  of  a  certain  value  in  itself;  but  it  is  well  known 
that  a  house  prepared  and  built  for  the  purpose  of  a  public-house 
would  lose  nearly  the  whole  of  its  value,  if  it  had  not  the  licence 
and  privilege  of  selling  spirituous  liquors ;  and  that  licence  being 
once  obtained,  though  not  in  its  nature  connected  with  the  house, 
is  a  privilege,  not  certainly  a  Boyal  privilege,  but  a  privilege  derived 
under  certain  Acts  of  Parliament  which  prohibit  any  one  from 
selling  spirituous  liquors,  unless  licensed  so  to  do.  Though  the 
two  things  are  distinct  in  their  nature,  nobody  could  doubt  that,  a 
hoase  having  derived  additional  value  from  the  licence,  the  whole 
realty  would  consist  of  the  value  of  the  house  increased  by  the 
particular  benefit  arising  from  the  use  to  which  it  was  to  be  applied, 
not  on  account  of  any  thing  connected  with  the  house  originally, 
bat  by  virtue  of  the  licence  which  had  been  granted  by  an  authority, 
and  proceeded  from  a  channel  totally  unconnected  with  and  distinct 
from  the  land.  Thus  Mr.  Justice  Littledale  says,  '*  tolls  per  se 
are  not  rateable ;  but,  in  some  cases,  where  they  arise  *from,  and  [  *^d7  ] 
are  so  far  connected  with  a  house  or  land,  that  the  land  or  house 
which  gives  occasion  to  the  toll  is  made  more  valuable  in  itself, 
that  increased  value,  depending  upon  and  being  regulated  by,  the 
profits  produced  by  the  toll,  is  the  subject  of  rate.'' 

Looking,  then,  at  the  opinions  of  the  learned  Judges  in  Hex  v. 

CokCy  it  appears  to  me  to  be  quite  clear  that  they  considered  the 

question  to  turn  on  whether  the  additional  value  attaching  to  the 

enjoyment  of  the  privilege  was  or  was  not  attached  to  the  building, 

(1)  Bex  V.  Bradford,  4  M.  &  S.  317. 
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A.-G.        the  real  property,  which  real  property,  they  said,  was  not  at  all 
Jokes.       connected  with  the  privilege  in  the  case  they  were  considering. 

Now  when  I  look  to  the  Act  of^  Parliament  in  the  case  before  me,  < 
I  find  that  the  privilege  is  granted  in  consideration  of  erecting  the 
house  originally;  that  then  the  Act  recites  that  the  party  had 
performed  his  condition  by  erecting  the  house ;  that  he  had  incurred 
great  loss,  and  had  been  put  to  great  expense  in  building  the  house, 
which  the  tolls,  as  they  then  stood,  were  not  sufficient  to  repay ; 
and  I  find,  further,  that  if  he  did  not  keep  up  the  house  (that  is  the 
particular  house  which  he  had  so  built),  not  merely  for  a  certain 
time  according  to  the  original  grant,  but  in  pei-petuum  under  the 
Act,  then  he  was  to  forfeit  the  privilege  which  the  letters  patent  in 
the  first  instance,  and  the  Act  afterwards,  conferred  upon  him. 
The  privilege,  therefore,  was  connected  with  the  mode  in  which  he 
dealt  with  the  house  :  he  could  not  perform  the  duty  any  where  else 
but  in  that  house ;  and  the  tolls  are  limited  in  the  same  way,  and 
in  the  very  same  words,  in  which  the  title  to  the  house  is  enjoyed. 
It  seems,  therefore,  to  be  quite  impossible  to  say  that  the  profits 
arising  from  this  benefit  were  not  attached  to,  or,  in  the  words  of 
[♦698]      Mr.  Justice  Baylby  and  Mr.  Justice  Littlbdalb,  *  were  not  con- 
nected with,  the  house.     The  cases  referred  to  in  Coke  Littleton 
show  how  much  less  connection  with  land  than  that  which  is  found 
in  this  Act  of  Parliament  gives  to  grants  from  the  Crown  the  character 
f  realty.     It  has  hardly  ever  been  doubted,  I  think,  except  in  those 
cases  that  have  been  the  subject  of  argument,  that  such  a  privilege 
attached  to  property,  as  that  which  attaches  to  this  light-house,  gives 
an  additional  and  extraordinary  profit  arising  from  the  mode  in  which 
the  property  is  used.    The  title  to  this  privilege  was  to  be  commensu- 
rate with  the  enjoyment  of  the  house,  and  to  terminate  if  the  duties 
were  not  performed  which  the  grantee  had  undertaken  to  perform. 
It  appears  to  me,  therefore,  that,  according  to  the  opinions  of  the 
learned  Judges  who  decided  the  case  of  Hex  v.  Coke,  which  is  the 
only  authority  for  the  claim  of  the  legacy  [duty  on  this  property, 
that  the  light-house  in  question  has  the  toll  so  attached  to,  and 
dependent  upon  it,  that  the  whole  must  be  considered  together  as 
real  estate  ;  and,  therefore,  not  subject  to  the  legacy  duty. 

This,  of  course,  will  decide  the  other  question  of  probate  duty, 
though  that  question  has  other  considerations  connected  with  it, 
which,  even  if  I  had  been  of  a  different  opinion  on  the  subject  of  legacy 
duty,  would  have  prevented  my  holding  that  this  property  is  liable 
to  probate  duty.     The  information  must  be  accordingly  dismissed. 


VOL.  Tjcxxiv.]    1849.     CH.     1  MAC.  &  G.  599—600.  189 

CATON  V.  RIDEOTJT  (1).  i849. 

(1  Mac.  &  G.  599-604 ;  S.  0.  2  H.  &  Tw.  33.)  I>ec^. 

A  married  woman  entitled  for  her  separate  use  to  the  dividends  of  certain  p     ^^ 
stock  standing  in  the  names  of  trustees,  of  whom  her  husband  was  one,  i^q        ' 

permitted  theee  dividends  for  a  number  of  years  to  be  paid  to  the  husband's  p  ^^^  -. 
bankers  to  his  separate  account :  it  appeared  also,  by  the  evidence,  that  he 
made  use  of  thes^  funds  as  his  own  property :  Held,  that  a  course  of  dealing 
was  proved,  as  existing  between  the  husband  and  wife,  which  showed  that 
the  money  was  paid  to  the  husband,  as  husband  and  not  as  trustee ;  and 
that  this  being  done  with  the  assent  and  acquiescence  of  the  wife,  dis- 
entitled her  from  claiming  any  part  of  the  money  as  against  the  estate  of 
the  husband. 

By  a  decree  made  in  this  cause,  on  the  6th  August,  1848,  it  was, 
among  other  things,  referred  to  the  Master  to  take  an  account  of 
the  personal  estate  of  John  Eideout  deceased,  the  testator  in  the 
cause,  come  to  the  hands  of  the  defendant  Frances  Bideout,  his 
widow  and  executrix. 

The  Master,  by  his  report,  dated  the  25th  June,  1849,  found, 
among  other  sums,  received  by  Frances  Bideout,  forming  parts  of 
the  estate  of  the  testator,  a  sum  of  555Z.  8«.  lOd.,  being  a  balance 
of  cash  at  Messrs.  Child  &  Co.,  bankers,  standing  in  the  testator's 
name  at  his  death,  on  the  6th  April,  1838. 

To  this  finding,  the  defendant  Frances  Bideout  excepted,  alleging 
in  effect  that  the  Master  ought  not  to  have  charged  her  with  the 
said  sum,  inasmuch  as  it  was  her  own  property.  It  appeared  that 
Mrs.  Bideout  was  entitled,  for  her  separate  use,  to  the  dividends  of 
certain  stock  standing  in  the  names  of  trustees,  of  whom  her  hus- 
band was  one ;  that  the  half-yearly  amount  of  these  dividends  was 
60(M.,  and  that  the  sum  in  question  was  the  balance  of  the  last  half- 
yearly  payment.  It  further  appeared  that  Messrs.  Currie  were  the 
bankers  of  the  trustees,  for  whom  they  received  the  dividends  under 
a  power  of  attorney ;  that  at  first  they  used  to  pay  them  to  Messrs. 
Child  to  the  separate  account  of  Mrs.  ^Bideout,  but  that  their  [  *^^  J 
uniform  practice  for  fourteen  years  previously  to  the  husband's 
death  had  been  to  pay  them  to  the  account  of  Mr.  Bideout ;  that 
they  did  this  by  the  direction  of  the  trustees,  who  sanctioned  it  at 
the  request  and  by  the  authority  of  Mrs.  Bideout ;  that  Mr.  Bideout 
kept  a  mixed  account  with  Messrs.  Child  not  confined  merely  to  the 
amount  of  dividends  paid  in  by  Messrs.  Currie ;  and  that  he  was  in 
the  habit  of  supplying  his  account  with  his  bankers  in  the  country 
by  means  of  drafts  on  this  account  with  Messrs.  Child. 

(1)  In  re  Flamank  (1889)  40  Ch.  D.  L.  J.  Ch.  689,  affd.  [1900]  2  Ch.  661, 
461 ;   In  re  Dixon  [1899]  2  Ch.  561,  68      69  L.  J.  Ch.  609,  83  L.  T.  129,  O.A. 
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Catow  The  exception  taken  by  Frances  Rideout  to  the  finding  of  the 

RiDBouT.  Master  came  on  to  be  heard  before  the  yice-Ghancellor  Enight 
Bruce  on  the  2l8t  July,  1849,  when  his  Honour  allowed  the  same, 
being  of  opinion  that  it  was  not  made  out  that  the  dividends  had 
come  into  the  hands  or  power  of  the  testator,  in  any  other  right  or 
character  than  as  trustee  or  agent  of  his  wife.  From  this  decision 
the  plaiutiJBF  appealed  to  the  Lord  Chancellor. 

Mr.  Rolt  and  Mr.  Greene,  for  the  plaintiff,  having  stated  the 
case,  were  proceeding  to  support  it  by  argument,  when 

The  Lord  Chancellor  called  on  the  counsel  for  Mrs.  Eideout, 
observing  that  it  was  difficult  to  see  how  Mrs.  Bideout  could  be 
entitled,  under  the  circumstances  stated,  to  call  upon  her  husband's 
estate  to  refund  the  money. 

Mr.  J.  Parker  and  Mr.  Miller  for  Mrs.  Bideout : 

We  contend  that  there  is  a  difference  between  money  spent,  and  a 
fund  standing,  as  this  does,  to  the  husband's  account.  We  submit 
that  as  long  as  the  money  is  earmarked  and  can  be  specifically 
[  *60i  ]  recognised,  the  wife  can  *claim  to  have  it  repaid  to  her.  Mr.  Bideout 
was  a  trustee  for  his  wife,  and  the  onm  lies  on  the  plaintiff  to  show 
that  he  received  these  dividends  in  any  other  character  than  as 
trustee.  They  referred  to  the  cases  of  Rich  v.  Cockell  (i),  Parkes 
V.  White  (2). 

Without  calling  for  a  reply, 

The  Lord  Chancellor  : 

This  question  depends  entirely  upon  the  force  of  the  evidence 
before  me,  upon  which  alone  I  can  proceed  ;  for  there  is  no  doubt 
whatever  about  the  rule  of  law,  or  rather  the  rule  of  equity.  A  wife 
having  property  settled  for  her  separate  use  is  entitled  to  deal  with 
the  money  as  she  pleases.  If  she  directly  authorises  the  money  to 
be  paid  to  her  husband  he  is  entitled  to  receive  it,  and  she  can 
never  recall  it.  No  direct  authority  has  been  produced  which 
affects  the  case  before  me.  If  the  husband  and  wife  living 
together  have  for  a  long  time  so  dealt  with  the  separate  income 
of  the  wife,  as  to  show  that  they  must  have  agreed  that  it  should 
come  to  the  hands  of  the  husband  to  be  used  by  him  (of  course  for 
their  joint  purposes),  that  would  amount  to  evidence  of  a  direction 
(I)  7  B.  E.  227  (9  Ves.  369).  (2)  48  B,  R.  14  (11  Vea.  209). 
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on  her  part,  that  the  separate  income,  which  slie  otherwise  would       caton 
be  entitled  to,  ehonld  be  received  by  him.  rideout 

In  the  present  instance,  there  was  a  sum  of  money,  which  during 
the  coverture  became  payable  to  the  wife,  and  she  undoubtedly 
bad  a  right  to  direct  the  trustees  to  pay  it  into  her  hands,  or 
a^)rding  to  her  special  direction.  Instead  of  doing  this,  the 
cnstom  that  prevailed  *for  a  great  number  of  years  was,  that  the  [  *^^  ] 
money  was  received  by  the  trustees,  or  rather  under  their  power 
of  attcMTiey  by  Messrs.  Currie,  who,  by  some  authority,  prob- 
ably that  of  the  trustees,  paid  it  over  to  Messrs.  Child,  not  to 
the  aeeoont  of  the  wife,  but  to  the  account  of  the  husband ; 
ind  it  is  proved,  that  at  all  times  the  account  at  Messrs.  Child's 
vu  under  the  control  of  the  husband.  It  must  have  been  under 
his  legal  control,  by  being  carried  to  an  account  in  his  name ;  and 
I  most  assume  also,  that  it  was  under  his  control  with  the  consent 
ail  coDcarrence  of  the  wife,  who  had,  for  a  great  number  of  years, 
p^nnitted  him  to  deal  with  the  fund,  and  never  asserted  her  right 
to  rceeive  the  separate  benefit  of  it. 

The  money  being  paid  in  under  these  circumstances,  I  consider  it 

(f^eisely  the  same  as  if  the  wife  had  specifically  authorised  that  mode 

^  pftyment ;  and  the  Vice-Chancellor  Enioht  Bbucb  does  not  seem 

»)  have  questioned  the  rule  of  law  as  I  have  stated  it,  although  it 

has  been  questioned  at  the  Bar.     He  put  the  case  upon  a  totally 

^iifiereot  ground  ;  and  the  question  is,  whether  that  ground  is  cap- 

aUe  of  being  maintained  according  to  the  evidence.    He  put  it  upon 

^,  that  the  hasband  happened  to  be  one  of  the  trustees ;  that 

therefore  the  money  never  got  out  of  the  hands  of  the  trustee,  and 

trot  it  was  in  the  hands  of  the  trustee  as  the  wife's  separate  pro- 

f<rty.    Now,  when  I  come  to  look  at  the  evidence,  I  find  a  course 

of  practice  inconsistent  with  this  supposition.    I  find  that  the  money 

vas  paid  in  to  Messrs.  Child's  to  the  account  of  the  husband  ;  that 

l«uig  there,  it  was  not  considered  as  trust  money,  but  as  a  payment 

'•'•  him,  or  otherwise  he  would  not  have  been  permitted  to  exercise 

lU  control  over  it  which  he  did.     It  appears  that  he  drew  upon  the 

teermnt  from  day  to  day,  as  he  wanted  money  ;  that  he  lived  in  the 

cofuntry,  and  was  *in  the  habit  of  employing  country  bankers,  whom       [•sos  ] 

te  supplied  with  funds  from  this  account  at  Messrs.  Child's.     The 

^nestion  then  is,  was  the  money  at  Messrs.  Child's  in  the  hands  of 

the  husband,  as  husband,  or  as  trustee.     In  the  first  place,  it  ought 

rjot  to  have  got  into  his  single  hands  as  trustee  at  all ;  but  it  ought 

^»  have  been  under  the  control  of  himself  and  the  other  trustees. 
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Caton  Messrs.  Gurrie  received  it  for  the  trustees,  and  then,  with  the  joint 
Hideout,  concurrence  of  both  husband  and  wife,  paid  it  to  the  husband's 
separate  account  with  Messrs.  Child,  the  wife  knowing  it,  and  for 
years  permitting  them  so  to  deal  with  it,  without  any  interruption 
on  her  part.  It  appears  then  to  me,  as  the  evidence  stands,  that 
this  payment  was  made  to  the  husband,  as  husband,  and  not  as 
trustee. 

Having  come  to  this  conclusion  on  the  evidence,  the  result  is  that 
the  rule,  which  is  acquiesced  in,  and  not  disputed  by  the  Vice- 
Chancellor, — that  separate  money  of  the  wife  paid  to  the  husband, 
with  her  concurrence  or  by  her  direct  authority,  to  be  inferred  from 
their  mode  of  dealing  with  each  other,  cannot  be  recalled, — must  be 
applied  to  the  present  case.  If  I  were  to  hold  the  contrary,  I  do  not 
know  to  what  extent  such  a  decision  would  go.  In  ninety-nine 
cases  out  of  a  hundred,  separate  property  which  is  introduced  as 
a  protection  to  the  wife,  does  not  take  effect :  all  things  going  right, 
and  no  distinction  being  made,  the  question  of  separate  property 
does  not  arise;  the  property  is  used  as  a  common  fund  for  the 
benefit  of  the  family,  and  in  that  way  naturally  falls  under  the 
control  and  management  of  the  husband.  If,  however,  it  be  once 
assumed  that  the  wife  by  herself,  or  by  those  who  represent  her, 
may  call  upon  the  estate  of  the  husband  or  the  husband  himself 
to  repay  the  money  so  far  as  they  can  trace  it,  it  is  impossible  to 
[  *604  ]  tell  what  confusion  might  not  be  introduced  into  a  family,  *for  the 
wife  might  say,  that  certain  stock  had  been  bought  with  her  separate 
property,  even  where  there  was  positive  proof  of  an  appointment  by 
her  in  favour  of  the  husband.  The  practice  between  the  husband 
and  wife  is  proper  evidence  to  show  acquiescence  and  concurrence ; 
and  I  think,  that  in  this  case,  the  evidence  is  entirely  one  way,  and, 
in  point  of  fact,  there  is  no  doubt  that  the  money  at  Messrs.  Child's 
was  there  on  account  of  the  husband,  and  not  on  account  of  the 
trust,  and  consequently  that  the  Master  was  right,  and  that  the 
Yice-Chancellor's  allowance  of  the  exception  must  be  overruled. 
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(1  Mac  ft  G.  604—607;   S.  C.  2  H.  &  Tw,  214;  further  proceedings,  16     ^^'  '^' '°' 

Beav.  212.)  Lorf 

OOTTBNSAlff 

A  reversion  depending  upon  the  contingency  of  a  tenant  for  life  dying  j^  q        ' 

without  issue,  the  tenant  for  life  being  fifty-six  years  of  age,  and  married,  r  ^^  , 
and  his  wife  being  iu  her  fifty-fourth  year,  and  the  only  issue  of  the 
marriage  haying  been  a  still-bom  child  eleven  years  previously,  may  be 
the  subject  of  estimate  or  calculation  if  a  litigant  who  disputes  a  sale  thereof 
on  the  ground  of  undervalue  desires  to  have  an  inquiry  directed  by  the 
Couri 

The  object  of  this  suit  was  to  set  aside  the  sale  of  a  contingent 
reyersionary  interest,  in  certain  real  estate  of  the  admitted  value 
of  upwards  of  700i.,  which  had  been  sold  by  the  reversioner  for  the 
sum  of  202. 

The  reversionary  interest  in  the  estates  in  question  was  contin- 
gent upon  the  death  of  the  vendor's  brother  without  issue.  The 
vendor's  brother  was  the  purchaser,  and  at  the  date  of  the  pur- 
chase deed  was  fifty-six  years  of  age,  married,  and  having  had  one 
still-born  child  eleven  years  previously.  His  wife  was,  at  the  same 
period,  fifty-three  years  and  five  months  old.  He  died  soon  after- 
wards, and  devised  the  property  to  his  wife,  who  was  the  defendant 
in  the  cause.  The  sale  was  impeached  on  two  grounds,  namely, 
fraud  and  inadequacy  of  value.  According  to  the  valuation  of 
an  accountant,  to  whom  the  question  on  behalf  of  the  plain- 
tiffs was  submitted,  the  value  of  the  vendor's  interest  (without 
including  the  contingency  of  the  tenant  for  life  having  children) 
was  estimated  at  d55Z. 

On  the  hearing  of  the  cause  before  the  yice-Ghancellor  of  England,  [  606  ] 
his  Honour  dismissed  the  bill,  being  of  opinion  that  the  charge  of 
fraud  was  not  substantiated,  and  that  the  value  of  the  contingency 
above  stated  was  not  capable  of  being  estimated.  The  plaintiff^s, 
who  were  the  devisees  of  the  vendor,  now  appealed  to  the  Lord 
Chancellor. 

The  evidence  and  arguments  as  to  the  alleged  fraud  are 
omitted,  as  they  do  not  affect  the  point  for  which  the  case  is  now 
reported. 

3/r.  lAoyd  and  Mr.  Nalder^  for  the  appellants,  contended  that 
the  contingency  in  question  was  one  the  value  of  which  could  be 
calculated :  Bamardiston  v.  Lingood  (i) ;  Bowes  v.  Heaps  (2) ;  Davies 
V.  Cooper  (a) ;  that  the  observations  of  Sir  J.  Lbach  in  Baker  v. 

(1)  2  Atk.  138.  (3)  48  B.  E.  304  (5  My.  &  Or.  270). 

(2)  13B.  E.  162(3  V:&B.  117). 
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Bent(\),  which  was  relied  upon  by  the  other  side,  must  not  be 
regarded  as  general,  but  as  applicable  to  the  particular  case  before 
him. 

Mr.  J.  Parker  and  Mr,  Elmsley,  contra  : 

The  inadequacy  of  price  is  not  proved ;  the  only  evidence  of  value 
is  that  obtained  by  the  plaintiff  on  a  representation  of  a  case,  with- 
out importing  into  it  the  contingency  of  the  tenant  for  life  having 
children ;  and  that  is  a  contingency  which  cannot  be  estimated. 
In  Baker  v.  Bent  (l)  Sir  J.  Leach  says,  "  The  probability  that  a 
bachelor  of  sixty-three  will  marry  and  have  issue,  depending  upon 
the  peculiar  habits  and  disposition  of  the  party,  and  the  accidents 
of  life,  is  not  the  subject  of  estimate  or  calculation." 

Mr.  Lloyd,  in  reply. 

The  Lord  Chancellor  (on  being  informed  by  Mr.  Lloyd  that  he 
was  willing  to  take  an  enquiry  as  to  the  value  of  the  particular 
interest  with  respect  to  which  there  was  no  evidence  before  the 
Court)  observed,  that  though  it  was  not  very  easy  to  ascertain  the 
value  of  such  a  contingency,  yet  that  he  could  not  lay  down  as  a 
rule  that  it  was  incapable  of  valuation. 

His  Lordship  therefore  directed  an  enquiry,  with  the  view  of 
ascertaining  the  value  of  the  vendor's  interest,  subject  to  the 
contingency  of  his  brother's  death  without  issue. 

[On  a  reference  the  Master  found  that  the  reversion  was  worth 
850{.  The  sale  was  set  aside  but  the  purchaser  had  his  costs  of 
suit,  except  those  of  the  inquiry  before  the  Master  to  ascertain  the 
value  :  see  15  Beav.  212.] 
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By  the  will  of  W.  S.  real  estate  was  devised  imto  and  to  the  use  of  W.  T,, 
his  heirs  and  assigns  for  ever,  upon  trust  to  pay  M.  S.  an  annuity  during 
her  life,  and  to  apply  the  surplus  during  the  life  of  M.  S.  to  the  testator's 
daughter  C.  N. :  and  after  the  death  of  M.  8.  the  testator  directed  that  tho 
premises  should  be  and  remain  unto  W.  T.,  his  heirs  and  assigns,  to  the 
use  of  the  said  C.  N.  and  ber  assigns  for  her  life,  with  remainder  to  W.  T., 
to  support  contingent  remainders;  and  after  the  decease  of  C.  N.,  to  the 


(1)  1  Buss.  &  My.  224. 


(2)  Lyell  v.  Kennedy  (1889)  14  App. 
Gas.  at  p.  159. 
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Qje  of  B.  N.  aod  his  aasigiis  during  his  life,  with  remainder  to  W.  T.  to      Raokuam 

support  con tingent  remainders;  and  after  the  decease  of  B.  N.,  in  case  he  r. 

•bjoM  earriTe  C.  N.,  to  the  use  of  all  and  every  the  child  and  children  of      Biddall. 

C.  y..  vith  cross  remainders  between  them,  with  the  ultimate  remainder 

to  the  testator's  cousin  M.  S.  in  fee.    The  will  contained  a  power  to  W.  T., 

his  hssn  and  assigns,  to  sell  the  trust  premises  at  the  request  of  B.  N.  and 

C.  X.,  or  the  survivor  of  them,  and  directed  the  proceeds  of  such  sale  to  be 

laid  oat  in  the  purchase  of  other  estates  to  be  settled  to  the  same  uses  as 

the  estates  eold :  Held,  taking  into  consideration  the  yarious  duties  pre- 

•<nbed  bj  the  will  to  be  performed  by  W.  T.,  that  the  intention  was 

maoifsit,  and  that  the  words  were  large  enough,  to  give  to  W.  T.  a  legal 

^tateinfee(l). 

A.  ptrtj  assuming  to  act  as  heir  or  devisee  of  a  trustee,  and  committing 
u  iti  which,  if  done  by  the  trustee,  would  have  been  a  breach  of  trust, 
cunot  relieve  himself  of  liability  by  asserting  that  he  was  not  acting  as 
tnstee. 

<  te  a  bill  filed,  by  an  incumbrancer  of  the  interest  of  a  deceased  tenant 
{ r  hie  in  a  fund,  against  a  party  sought  to  be  made  accountable  in  respect 
^'^  A  breach  of  trust  affecting  the  whole  fund,  to  which  suit  the  cestuts  que 
tnL«t  in  remainder  were  also  made  parties,  a  decree  directing  the  restitution 
of  tbe  whole  fund  was  varied  on  appeal,  by  limiting  the  relief  to  the  resti- 
titioD  <rf  so  much  only  of  the  interest  of  the  fund  as  had  accrued  in  the 
l^&^txDM  of  the  tenant  for  life. 

A.  trastoe  having  sold  certain  trust  property,  and  allowed  the  proceeds  to 
><  reeetved  by  one  of  the  oestuis  que  trust ;  enquiry  directed  as  to  the 
ipptication  of  the  proceeds,  iu  order  to  ascertain  the  specific  remedy  which 
±t  tnistee  might  hawe  against  the  cestui  que  trust. 

IiefendantB,  who  instead  of  disclaiming,  supported  the  case  of  the  plaintiff, 
^at  were  oltimately  held  not  entitled  to  any  of  the  relief  accorded  to  the 
r^mtiff,  were  left  to  bear  their  own  costs,  irrespective  of  the  consideration 
*'  whether  originally  they  were  or  not  rightly  made  parties. 

^'ILLIAM  Spexcer,  by  hia  will,  bearing  date  the  25th  March, 

ITS.  gave  and  devised  all  his  estate  at  Sutton,  in  the  county  of 

'^  :L  and  his  estates  at  Myton,  in  the  county  of  the  town  of 

'---.'stOQ-iipon-Hall,  unto  and  to  the  use  of  William  Thompson  his 

'  '-"e  aod  assigns  for  ever,  upon  trust,  out  of  the  rents  and  profits 

.:'  ::.e  said  hereditaments  and  premises,  to   *pay   unto  his,   the       [  *608  ] 

^^utor's  wife,  Mary  Spencer  and  her  assigns  during  her  life,  one 

^'^iity  of  1501. ;   and  upon  trust  to  pay  and  apply  the  surplus  of 

'^  ^  aaid  rents  and  profits,  after  payment  of  the  said  annuity  and 

i.'.h  other  charges  and  expenses  as  therein  mentioned,  unto  his  the 

^i  testator's  daughter,  Catherine  Norton,  then  the  wife  and  after- 

*-:is  the  widow  of  Benjamin  Norton,  of  Bawburgh  Hall  in  the 

JMj  of  Norfolk,  deceased,  her    executors  administrators  and 

•^-.^,  during  the  life  of  his  said  wife  Mary  Spencer ;  and  from 

L'i  after  the  decease  of  his  said  wife,  the  said  William  Spencer 

i^tjcted  that  the  premises  thereinbefore  devised  by  him  should  be 

^    *'HuUft   V.    lirandcer   (1876)   3  Ch.  D.  at  p.  409,  46  lu  J.  Ch.  128,  35 
L  T.  07^ 

18—2 


} 
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Backham  and  remain  unto  the  said  William  Thompson  his  heirs  and  assigns, 
SiDDALL.  to  the  use  of  his,  the  said  testator's,  daughter  Catherine  Norton  and 
her  assigns  for  her  life  without  impeachment  of  waste,  with 
remainder  to  the  use  of  the  said  William  Thompson  his  heirs  and 
assigns,  during  her  life,  in  trust  to  support  the  contingent  remainders 
thereinafter  limited  from  being  destroyed  ;  and,  from  and  after  the 
decease  of  the  said  Catherine  Norton,  to  the  use  of  the  said  Benjamin 
Norton  and  his  assigns  during  his  natural  life  without  impeachment 
of  waste,  remainder  to  the  use  of  the  said  William  Thompson  hia 
heirs  and  assigns,  during  the  life  of  the  said  Benjamin  Norton,  in 
trust  to  preserve  the  contingent  remainders  thereinafter  limited 
from  being  destroyed  ;  and,  after  the  decease  of  the  said  Benjamin 
Norton,  in  case  he  should  survive  the  said  Catherine  Norton,  to  the 
use  of  all  and  every  the  child  and  children  of  the  body  of  the  said 
Catherine  Norton  lawfully  begotten  or  to  be  begotten,  in  equal 
shares  as  tenants  in  common  in  tail,  with  cross  remainders  between 
or  amongst  them  in  tail,  with  the  ultimate  remainder  to  the  said 
testator's  cousin,  Matthew  Spencer,  in  fee. 
[  609  ]  The  will  contained  a  proviso  that  in  case  the  said  Benjamin 

Norton  and  Catherine  Norton,  or  the  survivor  of  them,  should  be 
desirous  that  the  whole  or  any  part  of  the  estates  thereby  devised 
should  be  sold,  then  that  it  should  be  lawful  for  the  said  William 
Thompson  and  his  heirs  and  assigns,  to  sell  and  dispose  of  the  same 
by  and  with  the  consent  and  approbation  of  the  said  Benjamin 
Norton  and  Catherine  Norton,  or  the  survivor  of  them,  and,  after 
payment  of  the  money  to  arise  by  the  sale  of  the  whole  or  any 
part  of  the  said  estates,  to  sign  and  give  proper  receipts  for  the 
money  for  which  the  same  should  be  sold,  which  receipts  should  be 
sufficient  discharges  to  the  purchaser  or  purchasers  for  so  much  of 
the  purchase-money  as  should  be  therein  expressed  to  be  received  ; 
and  such  purchaser  or  purchasers  should  not  afterwards  be  answer- 
able for  any  loss,  misapplication,  or  non-application  of  such  purchase- 
money  or  any  part  thereof,  and  should  and  might  hold  and  enjoy 
such  parts  of  the  said  estates  purchased  by  him  her  or  them,  freed 
and  discharged  from  the  uses,  trusts,  limitations,  and  powers  thereby 
declared  concerning  the  same :  and  the  testator  directed  that  the 
money  to  be  raised  by  such  sale  should  be  laid  out  either  in  the 
purchase  of  other  hereditaments,  or  upon  good  and  sufficient 
security  at  interest,  in  the  name  of  his  said  trustees;  and  that 
the  hereditaments  to  be  purchased  should  be  conveyed  to  the 
said  William  Thompson  and  his  heirs  and  assigns,  to  the    uses 
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tbeneinbefore  declared  concerning  his  said  estates  thereby  devised,  or  haokhah 
saeh  of  them  as  should  be  then  subsisting,  and  that  the  interest  and  siddIll. 
prodaee  of  the  money  to  be  placed  out  at  interest  should  be  paid  by 
liis  said  trustee  to  the  person  or  persons  who  for  the  time  being 
Tould  have  been  entitled  to  receive  the-  rents  and  profits  of  his  said 
estates,  in  case  the  same  had  not  been  sold ;  and  he  directed  that 
the  principal  *money  so  to  be  placed  out  as  aforesaid  should,  after  [  ^^lo  ] 
the  d^ease  of  the  said  Benjamin  Norton  and  Catherine  Norton,  be 
qoally  divided  amongst  all  such  children,  if  more  than  one,  and  if 
r>at  one  then  to  such  one  child,  as  she  the  said  Catherine  Norton 
xight  leave  at  her  decease,  the  shares  of  such  children  respectively 
to  be  a  v^ted  interest,  and  to  be  paid  to  him  her  or  them  on  their 
?eTerdly  attaining  the  age  of  twenty-one  years ;  but  in  case  any  of 
them  should  attain  that  age  in  the  lifetime  of  either  of  them,  the 
said  Benjamin  Norton  and  Catherine  Norton,  then  the  share  or 
shares  of  the  children  respectively  attaining  that  age  in  the  lifetime 
of  their  parents  should  be  paid  to  them  respectively  as  soon  as  con- 
veniently might  be  after  the  decease  of  the  survivor  of  them,  the 
'^  Benjamin  Norton  and  Catherine  Norton;  but  if  the  said 
( atherine  Norton  should  not  leave  any  children  living  at  her  decease, 
or  bemg  such  they  should  all  die  before  any  of  them  attained  the 
i>  of  twenty-one  years,  then  he  directed  that  the  said  principal 
Qoney  should  be  paid  unto  the  said  Matthew  Spencer ;  and  he 
thereby  appointed  the  said  Benjamin  Norton  and  Catherine  Norton 
}jint  executors  of  his  said  will. 

b  January,  1799,  W.  Spencer  died,  leaving  Mary  Spencer,  and 
Catherine  Norton  his  only  child  and  heiress-at-law,  him  surviving, 
W.  Thompson  accepted  the  trusts  of  the  will,  and  entered  into 
wssemiaa  of  the  lands  thereby  devised  to  him.  He  died  in  1806, 
^  *i,  by  his  will,  bearing  date  the  17th  December,  1805,  gave  and 
drrvised  all  his  real  estates,  whatsoever  and  wheresoever,  unto  and 
t^>  the  ase  of  his  sister  Grace  Thompson  her  heirs  and  assigns  for 
tTer,  charged  with  a  legacy  of  501. 

lo  1807,  Benjamin  Norton,  in  pursuance  of  the  power  under 
W.  Spencer's  will,  contracted  to  sell  a  certain  portion  *of  the  F  *6ii  ] 
ierised  estates  to  6.  Liddell,  and  having  prevailed  upon  Grace 
rnompson  to  join  in  the  conveyance,  an  indenture  was  accordingly 
executed  by  Grace  Thompson,  which  purported  to  be  a  conveyance 
.ij  her  as  devisee  under  the  will  of  W.  Spencer  to  G.  Liddell  of  a 
part  of  the  devised  hereditaments,  in  consideration  of  6,8002.  therein 
eipresaed  to  be  paid  to  her  by  G.  Liddell.     Grace   Thompson, 
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Baorham  although  she  signed  a  receipt  for  this  sum,  never  in  fact  received 
siDDALL.  ft^y  portion  of  it ;  but  permitted  Benjamin  Norton  to  appropriate  the 
whole  of  it  to  his  own  use.  She,  however,  took  a  bond  of  indemnity 
from  him ;  but  this  was  not  put  in  suit  in  his  lifetime,  and  at 
his  decease  his  assets  proved  insufficient  for  the  payment  of  his 
debts.  He  died  in  July,  1887,  leaving  his  widow,  Catherine  Norton, 
and  five  children  him  surviving.  All  these  children,  together  with 
various  other  persons,  who  took  derivative  interests  from  them  under 
W.  Spencer's  will,  were  made  parties  to  the  suit. 

By  various  deeds,  executed  after  the  death  of  her  husband, 
Catherine  Norton,  for  the  considerations  therein  mentioned,  mort- 
gaged her  rights  and  interests  under  the  will  of  her  father  to  the 
plaintiffs.  She  died  in  1846 ;  and  having  by  her  will  appointed 
certain  parties  her  executors,  who  refused  to  take  on  themselves 
the  execution  of  the  will,  letters  of  administration  were  granted  to 
Backham,  one  of  the  plaintiffs.  Grace  Thompson  died  in  April, 
1848,  having  appointed  the  defendant,  Charlotte  Siddall,  her  sole 
executrix. 

The  bill  was  filed  by  the  mortgagees  of  Catherine  Norton,  and  by 
Backham  as  her  administrator,  against  C.  Siddall  the  executrix  of 
Grace  Thompson,  W.  Spencer  Norton  the  heir-at-law  and  executor 
of  B.  Norton,  Octavius  Greene  another  executor  of  B.  Norton,  and 
[  *^i'i  ]  the  ^various  other  parties  taking  interests,  either  directly  or 
derivatively  under  the  will  of  W.  Spencer. 

The  bill,  after  stating  that  the  estate  of  B.  Norton  had,  in  a  suit 
of  Greene  v.  Noi-ton,  been  ascertained  to  be  insufficient  for  the  pay- 
ment of  his  debts,  and  that  the  claims  of  the  plaintiffs  could  not  be 
satisfied  without  having  recourse  to  the  estate  of  Grace  Thompson, 
prayed  that  the  will  of  W.  Spencer  might  be  established,  and  the 
trusts  carried  into  execution,  and  that  the  rights  of  all  parties  under 
the  will  might  be  declared ;  that  an  account  might  be  taken  of  the 
real  estates  devised,  and  of  the  annual  produce  that  would  have 
arisen  during  the  life  of  Catherine  Norton  from  the  proceeds 
of  the  sales  of  the  estates  devised  by  the  will  of  W.  Spencer, 
and  sold  by  Grace  Thompson  after  the  death  of  W.  Thompson,  in 
case  the  proceeds  had  been  invested  pursuant  to  the  directions  of 
the  will ;  and  that  the  defendant  Charlotte  Siddall,  as  the  executrix 
of  Grace  Thompson,  and  the  defendants  the  executors  of  B.Norton, 
might  be  decreed  to  pay  to  the  plaintiffs  what,  on  taking  such 
accounts,  might  be  found  to  be  due. 

On  the  hearing  of   the    causCy  before  the  yice-Chancellor   of 
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England  on  the  13tli  July,  1848  (i),  his  Honour  declared  that  Grace 
Thompson  9  having  acted  as  trustee,  and  in  that  character  having 
l)ermitted  B.  Norton  to  receive  the  sum  of  6,300/.,  the  estate  of 
Grace  Thompson  was  liable  to  make  good  what  was  due  in  respect 
of  the  said  sum  and  interest  at  the  rate  of  51.  per  cent,  per  annum 
from  the  death  of  Benjamin  Norton  to  the  death  of  Catherine  Norton, 
and  that  the  defendant  C.  Siddall,  if  she  should  admit  assets  of 
Qrace  Thompson,  should  *pay  the  costs  of  all  the  parties  to  the  suit,  t  *^^^  1 
except  the  defendants  the  executors  of  B.  Norton. 

From  the  whole  of  this  decree,  the  defendant  Charlotte  Siddall 
appealed  to  the  Lord  Chancellor,  and  prayed  that  it  might  be 
reversed. 

Mr.  BetheU  and  Mr,  Letvin,  in  support  of  the  decree : 

There  can  be  no  doubt  that,  after  the  death  of  W.  Thompson,  all 
parties  believed  that  the  trust  estates  which  W.  Spencer  devised  to 
him  passed  under  his  will  to  Grace  Thompson.  In  that  capacity 
she  conveyed  the  estate  and  received  the  purchase-money,  and  took 
a  bond  of  indemnity  from  Benjamin  Norton.  It  is  perfectly 
immaterial  whether  she  took  the  fee  of  these  trust  estates  or  not, 
because  she  acted  as  the  legal  owner.  The  rule  is  well  settled  in 
Ijord  Brayh'oke  v.  Inskip  (2),  that,  by  a  devise  in  general  terms,  a 
trast  estate  will  pass,  unless  some  contrary  intention  appear,  and  it 
would  be  idle  to  contend  that  the  charge  of  50Z.  rebutted  such  pre- 
sumption. It  is  clearly  incompetent  for  the  executor  of  an  account- 
ing party  (a  trustee)  to  say  that  there  is  a  vice  in  the  appointment 
of  his  testator,  and  here  Grace  Thompson,  having  had  at  least  a 
colour  of  title,  is  estopped  from  disavowing  her  solemn  act  and 
deed.  It  is  only  the  purchaser  who  could  take  the  objection  to  her 
want  of  title.  Where  there  has  been,  as  in  this  case,  a  wilful  breach 
of  trust,  it  necessarily  follows  that  interest  at  the  rate  of  51.  per 
cent,  is  payable:  Tebbs  v.  Carpenter  (s) ,  Crackelt  v.  Bethune{4,), 
Munch  V.  CockereU{6), 

Mr.  Bolt  and  Mr.  F.  T.  White,  on  behalf  of  Charlotte  Siddall,       C  ^i*  ] 
in  support  of  the  appeal,  contended,  that  Grace  Thompson  was  not 
a  trustee  in  any  sense  of  the  word  [and  cited  Curtis  v.  Piice  (6)]. 
By  the  will  of  W.  Spencer,  the  legal  estate  was  devised  to  W.  Thomp- 
son for  the  purpose  only  of  paying  160Z.  a  year  to  the  wife  of 

(1)  16  Sim.  297.  (4)  21  K.  E.  241  (1  J.  &  W.  586). 

(2)  7  B.  R.  106  (8  V©8.  417).  (6)  48  E.  R.  270  (6  My.  &  Cr.  178), 

(3)  16  R.  B.  224  (1  Madd.  290).  (6)  8  R.  E.  303  (J  2  Ves.  89). 
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Backham  W.  Spencer ;  and  this  is  plain,  for,  immediately  after  her  death,  the 
SiDDALu  legal  estate  is  given  to  Catherine  Norton ;  and,  as  laid  down  by 
Lord  Dbnman  in  Doe  v.  Edlin  (i),  "  the  question  is,  not  whether 
the  maker  of  the  instrument  has  used  words  of  limitation,  or 
expressions  adequate  to  convey  an  estate  of  inheritance,  but  whether 
the  exigencies  of  the  trust  require  a  fee,  or  can  be  satisfied  by  a  less 
estate." 

(The  LoBD  Chancellor  here  observed,  that  there  were  appa- 
rently two  inconsistent  objects  in  the  will  of  W.  Spencer,  one  being 
that  the  estate  should  continue  in  W.  Thompson,  and  the  other 
that  it  should  go  from  him;  and  that  when  it  was  desired  to 
ascertain  whether  the  legal  estate  was  in  W.  Thompson,  at  his 
L  *6i5  ]  death,  it  was  an  ^important  element  in  the  consideration  to  know 
what  were  the  duties  he,  as  trustee,  had  to  perform.) 

There  is  a  clear  demonstration  of  intention,  that  W.  Thompson 
should  not  take  the  whole  fee  ;  and  the  only  question  which  can  be 
raised  on  this  will  is,  whether,  where  apt  words  are  used  to  denote 
that  a  power  of  sale  only  was  intended,  such  a  power  can  be  con- 
strued as  a  trust.  The  legal  estate  is  now  outstanding  in  the 
children  of  Benjamin  and  Catherine  Norton.  Even  assuming  for  a 
moment  that  Grace  Thompson  was  the  devisee  of  the  trust  estates, 
she  could  not  exercise  the  power. 

(The  Lord  Chancellor:  The  words  in  the  will  of  W.  Spencer 
are,  in  my  opinion,  quite  large  enough  to  give  the  whole  legal  estate, 
and  I  think  it  was  effectually  given  to  W.  Thompson,  and  continued 
in  him  until  the  period  of  his  death.  There  is  an  inconsistency  in 
the  gift  to  the  children ;  and  although  the  terms  in  which  the  estate 
is  devised  to  W.  Thompson  might  be  construed  as  a  power  only, 
yet  taking  into  consideration  the  fact  that  the  estates  are  to  be  con- 
veyed  by  him,  and  looking  at  the  various  duties  which  the  will 
prescribes  to  be  performed  by  him,  I  think  the  intention  is  amply 
manifest,  and  that  he  took  the  legal  estate  in  fee,) 

Assuming  that  the  legal  estate  was  in  W.  Thompson,  the  bequest  of 

the  502.  charged  on  his  estates  would  be  a  sufficient  evidence  of 

intention  to  exclude  the  devise  of  his  trust  estates  :  Lord  Braybroke 

1 616  ]       V.  Inskip  (2),     *     ♦    The  part  which  Catherine  Norton  herself  took 

(1)  43  E.  E.  432  (4  Ad.  &  El.  582,  (2)  7  B.  E.  106  (8  Ves.  417). 

p.  689). 
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in  the  transaction  of  1807  must  be  looked  at,  and  the  title  of  her     Rackmam 

assignees  must  stand  or  fall  by  the  result  of  this  enquiry.    The     siddall. 

power,  although  to  be  jointly  exercised  by  her  husband  and  herself, 

must,  as  regards  her  and  those  claiming  under  her,  be  regarded  as 

exercised  by  her  as  2k  feme  sole  :  Pollard  v.  Greenvil  (i).     The  cestuis 

que  trust  could  not  have  filed  a  bill  to  affirm  the  sale  to  G.  Liddell ; 

and  if  such  a  sale  could  not  have  been  enforced,  Mortlock  v. 

Bulkr  (2),  on  what  principle  is  it  that  the  assignees  of  the  cestuis  que 

trust  can  proceed  against  the  representatives  of  Grace  Thompson  ? 

Catherine  Norton,  having  been  a  consenting  party,  and  having 

mortgaged  her  interests,  it  is  unreasonable  to  say  that  this  transaction 

could  carry  with  it  the  right  which  the  plaintiffs  assert.     The  only 

relief  which  the  plaintiffs  are  entitled  to  is  incommensurate  with 

the  decree:  they   are   only   mortgagees  of  the  life  interest  of 

Catherine  Norton,  and  the  decree  directs  payment  of  the  whole 

6,80M.  by  G.  Siddall,  without  any  enquiries  as  to  acquiescence  or 

otherwise,  on  the  part  of  the  co-defendants.    It  is  absurd  to  say 

that  G.  Siddall  is  estopped  from  showing  that  she  did  not  receive 

the  ^purchase  money,  for  estoppel  must  be  mutual.    Then  as  to      [  ♦6i7  ] 

the  rate  of  interest  with  which  G.  Siddall  is  charged  ;  this  is  clearly 

not  a  case  for  charging  the  parties  with  more  than  the  usual  rate. 

The   criterion    of    liability    is    clearly    laid   down  in    Tehhs  v. 

Carpenter  (d).     These  executors  have  not  made  use  of  the  money  to 

their  own  profit  and  advantage. 

Mr.  Walker,  Mr,  Kenyon  Parker,  Mr.  Teed,  Mr.  Toller,  Mr. 
Speed,  and  Mr.  Waley,  appeared  for  other  defendants. 

Mr.  Bethell,  in  reply : 

Assuming  that  Catherine  Norton  gave  her  consent,  (for  no  one 
disputes  the  validity  of  the  sale,)  that  cannot  be  construed  as  dis- 
pensing with  the  obligation  on  the  trustee  to  see  to  the  application 
of  the  purchase  money.  Having  assumed  the  office  of  trustee,  she 
cannot,  after  forty  years  acting  in  that  capacity,  repudiate  its 
obligations :  the  receipt  of  the  purchase  money  by  Benjamin  Norton 
was,  pro  hdc  vice,  as  the  agent  of  Grace  Thompson.  It  is  said  that 
the  relief  obtained  is  more  extensive  than  the  plaintiffs  are  entitled  to ; 
but  it  surely  is  competent  for  a  tenant  for  life  to  file  a  bill  to  have 
the  trusts  of  a  will  performed,  otherwise  the  decree  would  be  limited 

(1)  1  Ch.  Ca.  10.  (3)  16  K  E.  224  (1  Madd.  290). 

(2)  JKR.  417  (10  Ves.  292). 
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raokham  to  the  portion  of  interest  to  which  the  tenant  for  life  was  entitled, 
SiDDATji.  fti^d  those  in  remainder  would  have  to  file  another  bill  to  have  the 
remaining  portion  of  the  trusts  performed.  As  to  the  rate  of  interest, 
it  is  only  just  that  the  representative  of  the  party  guilty  of  such  a 
breach  of  trust,  as  is  proved  against  Grace  Tliompson,  should  be 
charged  with  52.  per  cent.  Her  representatives  have  a  right  to 
claim  this  interest  as  against  the  estate  of  Benjamin  Norton  under 
his  bond. 

Dec.  22.      The  Lord  Chancellor  : 

[  618  ]  This  is   an   appeal   against  a  decree  of  the  Vice-chancellor 

OF  England,  by  which  it  is  declared  that  Grace  Thompson, 
having  acted  as  trustee,  and  in  that  character  permitted  Ben- 
jamin Norton  to  receive  the  sum  of  6,300Z.,  the  estate  of  Grace 
Thompson  was  liable  to  make  good  the  same,  accompanied  by  a 
direction  to  ascertain  what  is  due  for  interest  at  52.  per  cent,  on 
that  sum. 

The  defendant  C.  Siddall  is  the  personal  representative  of  the 
party  alleged  to  be  the  heir  (i)  of  the  person  appointed  trustee 
under  the  will  of  the  original  testator  W.  Spencer.  By  that  will, 
W.  Spencer  gave  certain  property  for  life  to  a  trustee  who  is  now 
dead,  under  terms  which,  in  my  opinion,  vested  the  property  in  him. 
I  expressed  that  opinion  at  the  time  the  case  was  heard ;  and  there- 
fore I  do  not  repeat  it  now.  A  question  was  also  made  whether 
the  trustee  had  the  estate,  or  only  a  power.  My  opinion  is,  that 
he  had  the  estate,  and,  therefore,  the  matter  is  to  be  looked  at  on 
that  assumption.  The  testator  gave  the  beneficial  interest  over  to 
Catherine  Norton  for  life,  then  among  her  children  in  tail ;  but  there 
was  a  power  or  a  direction  to  sell  the  estate  ;  and  in  the  event  of  a 
sale,  there  was  either  to  be  a  reinvestment  on  the  same  terms  as 
the  original  estate,  or  it  was  to  remain  as  money,  and  the  money  so 
laid  out  was,  after  the  life  estate  of  Catherine  Norton,  to  be  divided 
among  her  children  at  twenty-one. 

r  619  ]  It  appears  that  after  the  death  of  the  trustee,  Grace  Thompson, 

against  whose  representative  this  decree  is  made,  assumed  to  act 
(whether  by  right  or  not  is  not  material  for  the  present  purpose,  in 
my  view  of  the  case,  at  least)  as  heir  of  the  former  trustee,  and 

(1)  In  the  course  of  the  argument  heiress-at-law ;  but  it  appeared  from 

it  was  said  that  Grace  Thompson,  the  the  evidence  that  W.  Thompson  left  a 

devisee  of  W .  Thompson,  had  admitted  brother  him  surviving, 
in  another  suit  that  she  was  also  his 
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&£simied,  therefore,  ihe  right  and  power  of  selling  a  certain  portion  Raokham 
of  the  estate,  the  purchase  money  being  6,300Z.  This  was  clearly  siddall. 
done  with  the  conearrence  and  consent  of  Benjamin  Norton  and 
Catherine  his  wife,  the  tenants  for  life.  Catherine  Norton,  who  was 
the  tenant  for  life,  had  not,  however,  a  tenancy  for  life  for  her 
9epftrate  use,  and  it  seems  that  Benjamin  Norton,  who  concurred  in 
tbe  sale,  received  the  purchase  money.  The  party  who  sold,  that  is 
(n  say,  Grace  Thompson,  gave  the  receipt  to  the  purchaser ;  but  it 
is  not  a  matter  in  dispute  that  the  money  came  to  the  hands  of 
Benjamin  Norton,  and  he  gave  a  bond  of  indemnity  to  Grace 
Thompson  to  indemnify  her  against  the  consequences  of  this  acknow- 
ledged breach  of  trust.  Now  that  this  was  an  obvious  breach  of 
trust  cannot  be  matter  of  any  doubt.  It  was  a  fictitious  receipt,  for 
she  did  not  receive  the  money,  and  obtained  no  control  over  it : 
sbe  banded  it  over  to  another  party  who  had  no  right  to  receive  it, 
md  took  a  bond  of  indemnity  from  that  party  to  protect  her  against 
**ite  ooQsequences  of  so  doing.  Subsequently  to  this,  Benjamin 
X^Tton  died,  and  his  wife  Catherine  survived  him  eight  years. 

The  plaintiffs,  in  the  present  suit,  claim  under  Catherine  Norton, 
'oe  being  also  her  administrator.  These  parties  have  no  interest  in 
ine  corpus  of  the  fund,  and  they  frame  their  suit  accordin^rly.  All 
tiiej  ask  by  their  bill  is,  that  they,  deriving  title  from  Catherine 
Nc'iton,  may  receive  from  Grace  Thompson,  or  her  estate,  that 
vhich  ought  to  have  been  paid  to  Catherine  Norton  after  *the  death  [  *620  ] 
of  ber  husband.  I  have  looked  through  all  the  pleadings  in  the  . 
'^it,  and  can  find  no  case  made  against  Catherine  Norton  after  the 
•^ftth  of  her  husband,  when  she  was  sui  juiis  and  therefore  capable 
c{  afiecting  her  own  rights,  by  which  she  could  be  deprived  of  her 
title  to  recover  what  might  be  coming  due  to  her  in  respect  of  her 
-'C  estate.  Now  the  plaintiffs  claim  and  derive  title  only  in  respect 
^  that  life  estate :  there  is  no  continuing  interest  to  be  protected, 
:io  fiuther  trust  to  be  performed,  either  for  the  benefit  of  the  tenant 
f:r  life,  or  the  parties  claiming  under  her,  except  for  the  purpose  of 
n^liaing  that  sum  in  the  way  of  interest  which  ought  to  have  been 
paid  to  her  subsequently  to  the  death  of  her  husband.  The  decree, 
Uvever,  declares  that  the  estate  of  Grace  Thompson  is  liable  to 
i:-^  good  the  whole  principal  sum  of  6,800!.  That  of  itself  would 
i^ve  been  a  decree  rather  difficult  to  maintain,  inasmuch  as 
^  plaintiffs  have  no  interest  whatever  in  the  6,800Z.  but  only 
in  the  interest  which  would  have  accrued  from  it  during  the  life  of 
Cath^ine  Norton.    The  bill,  as  I  have  before  observed,  does  not 
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rackhau  raise  any  case  as  to  the  principal  sum,  and  the  plaintifib  have  no 
SiddIll.     interest  in  it. 

(The  Lord  Chancellor  here  observed,  that  it  was  quite  plain  on 
the  pleadings  why  the  children  of  Benjamin  Norton  had  not  come 
forward  with  any  claim,  as  they,  or  at  least  four  out  of  the  five,  had 
concluded  themselves  in  his  lifetime  from  proceeding  against  him. 
His  Lordship  then  continued  as  follows  :) 

Such  being  the  case,  it  would  appear  to  me  to  be  contrary  to 
what  is  alleged  in  the  pleadings,  and  not  justified  by  the  evidence 
in  the  cause,  to  give,  as  against  the  trustee,  the  relief  obtained  by 
the  decree  appealed  from.  One  way  of  trying  this,  according  to  the 
[  ♦621  ]  well-known  rule,  would  be  to  suppose,  that  a  party  pending  *the 
suit  had  come  and  tendered  what  the  plaintiflfs  ask,  namely  the 
money  belonging  to  the  life  income  of  Catherine  Norton :  in  this 
case  there  would  have  been  an  end  of  the  suit,  and  yet  in  the 
decree  appealed  from  a  great  deal  more  is  given  than  could  enure 
to  the  benefit  of  the  plaintiffs  according  to  the  allegations  in 
the  bill. 

It  appears  to  me,  therefore,  that  the  declaration,  that  the  estate 
of  Grace  Thompson  is  liable  to  make  good  the  6,300L,  cannot  be 
supported.  I  think,  however,  that  the  decree  is  right,  in  making 
Grace  Thompson  liable.  There  is,  indeed,  no  question  about  it:  she 
took  on  herself,  as  the  decree  recites,  to  act  as  trustee ;  and  if  a 
party  takes  on  himself  to  act  as  trustee,  and  to  sell  a  trust  estate 
and  receives  the  purchase  money,  it  will  not  do  for  that  party, 
whether  the  purchase  money  remains  in  his  pocket,  or  he  hands 
it  over  to  somebody  else,  under  circumstances  that  leave  him  liable, 
to  say,  ^'  I  do  not  think  that,  under  the  circumstances,  I  was,  strictly 
speaking,  a  trustee ;  somebody  else  was,  and,  therefore,  you,  the 
party  who  is  cestui  que  trust,  cannot  call  on  me  for  the  payment  of 
the  purchase  money."  It  is  quite  clear  that  that  could  not  be 
listened  to ;  and,  therefore,  the  decree  very  properly  declares  her 
to  be  liable,  leaving  the  question  open,  to  whom  and  for  what  she 
is  so  liable. 

Seeing  that  no  case  is  made  out  even  for  enquiry  as  against 
Catherine  Norton,  or  those  who  claim  through  her,  I  think  the  plain- 
tiffs are  entitled  to  all  that  they  could  claim  if  she  had  been  alive ; 
and  that  to  that  extent  the  decree  is  right,  but  ought  to  be  altered  so 
as  to  confine  it  to  giving  the  plaintiffs  all  they  actually  ask,  and  all  to 
[  *622  ]  which  they  appear  to  be  really  entitled.  But  *then  there  is  another 
part  of  the  case  not  provided  for  in  the  decree  at  all : 
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(The  LoBD  Chancellor  here  adverted  to  an  omission  in  the  decree     Raokham 
m  not  directing  an  enquii-y  as  to  the  investment  made  by  Benjamin      siddIll 
Norton  with  the  6,8002.,  admitted  by  all  parties  to  have  been  received 
by  him ;  and  then  proceeded  as  follows) : 

There  appears  on  the  pleadings  reason  for  inserting  such  an 
enquiry,  for  if  B.  Norton  laid  out  the  money  in  the  purchase  of  any 
other  estate,  he  would  probably  take  a  conveyance  in  his  own  name. 
If  this  was  so,  it  would  entitle  the  parties  interested  to  follow  the 
estate,  and  claim  the  proceeds  of  it  in  repayment  of  the  6,800{.  In 
that  case,  the  surety  (for  so  I  consider  the  trustee,  who  did  not 
actually  receive  the  money,  though  liable  in  the  first  instance  in 
the  character  of  surety)  would  be  entitled  to  a  remedy  against  the 
property,  which  the  cestuis  que  trust  themselves  could  not  in  the 
present  instance  enforce.  I  think  the  defaulting  trustee  is  entitled 
to  some  enquiry  as  to  how  the  money  was  invested  and  dealt  with, 
and  whether  those  beneficially  interested  in  the  money  have  any 
claim  or  lien  on  that  purchase  money.  Such  an  enquiry  cannot 
possibly  prejudice  the  plaintiffs  in  this  suit,  and  I  think  that  is  no 
more  than  what  the  defaulting  trustee,  called  on  to  pay  in  the  first 
instance,  is  entitled  to,  in  order  to  ascertain  what  remedy  she  may 
have  as  against  the  principal  debtor,  Benjamin  Norton,  whose 
representatives  are  parties  to  the  cause. 

(The  Lord  Chanoellor  was  then  informed  that  this  matter  had 
been  the  subject  of  enquiry  in  the  suit  of  Greene  v.  N(yi'ton,  and 
that  the  report  of  the  Master  in  that  cause  had  found,  that  the 
630O{.  had  been  received  *by  Benjamin  Norton,  but  that  it  did  not       [  *623  ] 
appear  to  have  been  laid  out.    His  Lordship  then  added) : 

Under  these  circumstances,  no  enquiry  will  be  necessary  in  the 
present  suit,  but  the  decree  ought  to  contain  a  recital  of  the  fact, 
merely  to  show  that  there  has  been  no  omission. 

Some  discussion  here  ensued,  as  to  the  footing  on  which  the 
defendant  C.  Siddall  was  to  be  charged  with  interest,  whether  at 
a  rate  equal  to  the  dividends  on  so  much  stock  as  6,8002.  would  have 
purchased  in  1807,  or  at  the  rate  of  51.  per  cent.  It  was  ultimately 
agreed,  that  she  should  be  liable  for  interest  at  61.  per  cent,  during 
the  period  of  eight  years,  which  elapsed  from  the  date  of  Catherine 
Norton's  first  incumbrance  to  her  death. 

Upon  a  suggestion  that,  in  reference  to  the  principal  sum  which 
was  unaffected  by  the  decision  of  the  Lord  Chancellor,  the  decree  i 
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Backham     should  contain  a  provision  that  it  was  without  prejudice  to  any 
SiDDALL.     right  that  the  parties  might  have: 

The  Lord  Chancellor: 

I  never  introduce  such  a  provision  where  there  can  be  no  prejudice. 
In  this  case  the  plaintiffs  are  entitled  to  a  life  estate,  and  they 
receive  their  life  estate.  The  claims  of  the  other  parties  are  totally 
untouched. 

Mr.  Rolt  then  submitted,  that,  as  the  decree  now  stood, 
[  •624  ]  Q  giddall  would  have  to  pay  the  costs  of  all  *the  other  defendants, 
except  the  representatives  of  B.  Norton  ;  that  many  of  these  defen- 
dants had  been  improperly  made  parties ;  and  that  the  bill  ought 
to  be  dismissed  as  against  them,  either  without  costs,  or  at  the 
costs  of  the  plaintiffs,  who  had  improperly  brought  them  before 
the  Court. 

Mr.Bethell: 
That  question  lies  between  the  co-defendants. 

The  Lord  Chancellor: 

The  costs  which  the  plaintiffs  are  entitled  to  receive,  are  to  be 
paid,  not  by  the  defendants,  but  out  of  the  estate  of  Grace  Thompson. 
Then  there  are  parties  made  defendants  not  connected  with  the  life 
estate  at  all,  but  connected  with  the  title  to  the  principal  sum  of 
6,800{.,  and  as  to  them  the  question  is,  whether,  as  the  bill  is 
framed,  they  are  necessary  parties,  the  bill  being  confined  to  the 
life  estate. 

Mr.  Bcthell: 

We  could  not  raise  the  question  without  bringing  them  before  the 
Court,  and  when  brought  before  the  Court  they  set  up  a  claim. 
The  mere  fact  of  their  claiming  to  be  entitled  shows  the  necessity 
of  making  them  parties. 

Mr.  Rolt  : 
They  will  pay  their  own  costs,  if  their  claim  is  unfounded. 

The  Lord  Chancellor: 
The  question  is,  are  they  interested  in  what  the  plaintiffs  ask. 

Mr.  Walker: 
If  not,  the  plaintiffs  will  pay  their  costs. 
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The  Lokd  GHANCBLiiOR : 

Not  if  they  take  advantage  of  the  suit.  If  they  had  disclaimed, 
then  the  plaintiffs  *  would  have  been  wrong ;  but  these  defendants 
appear  to  me  to  have  thought  they  were  interested  in  supporting 
the  plaintiffs'  case,  and  to  the  extent  of  the  decree,  no  doubt  they 
were  so  interested.  It  is  suggested  on  the  part  of  those  entitled  in 
remainder,  that  the  plaintiffs  have  improperly  framed  their  suit ; 
bat  this  is  not  discovered  until  the  expense  is  incurred  :  it  ought 
to  have  been  found  out  before  the  decree  was  made.  I  think  that 
those  parties  can  have  no  costs :  they  have  not  repudiated  the  suit, 
but  have  adopted  and  endeavoured  to  take  advantage  of  it,  though 
it  now  turns  out  that  they  get  nothing  from  it.  The  plaintiffs, 
however,  are  exonerated  from  having  improperly  made  them  defen- 
dants (if  they  were  improperly  made  defendants),  by  the  course 
which  the  defendants  themselves  have  taken.  I  do  not  see  how 
the  Court  could  have  dealt  with  the  suit  without  having  them  here, 
because  many  of  the  questions  were  common  to  all  parties,  namely, 
who  was  trustee,  and  what  was  the  effect  of  Grace  Thompson's  acts. 
The  suit  is  one  rather  unfortunately  framed,  though  very  likely 
from  necessity,  and  there  might  have  been  difficulties  in  bringing 
the  claim  forward  with  other  parties.  In  point  of  fact,  there  being 
no  plaintiff  interested  in  the  capital,  this  suit  is  in  a  very  peculiar 
position. 


Raokham 
r. 

SiDDALU 


EEID  V.   LANGLOIS(l). 

(I  Mac.  Sl  G.  627—^0  ;  S.  C.  2  H.  &  Tw.  59;  19  L.  J.  Ch.  337 ;  14  Jur.  467.) 

The  defendaut,  by  his  answer,  stated  that  certain  documents  which  he 
admitted  to  be  in  his  possession  did  not  belong  to  him  individually,  but  to 
him  jointly  with  other  parties,  who  acted  as  his  agents,  and  against  whom 
no  equity  was  in  this  respect  raised  by  the  bill :  Held,  that  the  ordinaiy 
rule  of  the  Court  applied  to  this  case,  and  that  the  plaintiff  had  no  right  to 
the  production  of  the  documents,  either  on  the  ground  that  they  were  in 
the  actual  possession  of  the  defendant,  or  on  the  ground  that  the  parties  to 
whom  the3'  in  part  belonged  acted  as  the  agents  of  the  defendant. 

Commuii.ications  which  passed  between  the  defendant  and  his  agents  for 
the  purpose  of  being  communicated  by  his  agents  to  his  legal  adviser,  held 
to  be  privileged  from  production. 

Thb   plaintiffs  in   this  case   were  merchants  in  England,  the 
defendants  being  their  correspondents  in  Canada. 
Previously  to  the  year  1845,  and  down  to  the  year  1847,  the 

(1)  Cited,  Keanley  v.  PhilipB  (1882)  P.  237,  244,  286,  60  L.  J.  P.  83;  Inre 
lOa  B.  D.  36,46o,52L.  J.a.B.  269,  Strackan  [1896]  1  Ch.  439,  444,  64 
48  L.  T.  468  ;  (/Shea  v.  Wood  [1891]      L.  J.  Ch.  321,  72  L.  T.  175,  C.A. 


1849. 
Feb,  20. 

Bhadwell, 
V.-C. 

On  Appeal. 
Deo,  19,  20. 

Lord 

COTTKNHAM, 

L.C. 

[627] 
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Reid  defendants'  firm  consisted  of  Peter  Langlois  the  elder  and  Peter 
lakolois.  Jjanglois  the  younger ;  and  the  latter  alleged  that  during  the  sub- 
sistence of  this  partnership,  he  had  become  the  sole  owner  of  a 
ship  called  the  European,  of  which  he  was  the  registered  owner. 
This  ship  being  consigned  to  the  plaintififs'  care,  with  the  certificate 
of  its  registry,  in  order  that  it  might  be  new  classed,  underwent 
some  repairs,  was  insured,  and  was  subsequently  despatched  by  the 
plaintififs  to  a  port  in  Scotland,  which,  however,  it  never  reached, 
having  been  totally  wrecked  on  the  passage.  The  plaintififs  .having 
received  the  insurance  money,  P.  Langlois  the  younger  brought  an 
action  of  trover  against  them  to  recover  the  amount.  The  plain- 
tififs then  filed  their  bill,  to  restrain  the  prosecution  of  the  action, 
on  the  ground  that  the  ship  was  the  property  of  the  firm  of 
P.  Langlois  the  elder  and  P.  Langlois  the  younger,  and  that  the 
plaintififs,  having  made  considerable  advances  to  them  at  the  time 
when  the  ship  was  lost,  were,  in  equity,  entitled  to  a  lien  on  the 
ship  for  the  balance  of  the  account  which  should  be  found  due  to 
them. 
[  628  ]  The  action  of  trover  was  brought  in  April,  1848 :  on  the  6th  May, 

1848,  issue  was  joined,  and  on  the  18th  May  a  mandamus  issued  for 
the  examination  of  witnesses  at  Quebec.  The  bill  was  filed  in 
November,  1848 ;  the  answer  was  put  in  on  the  1st  May,  1849,  to 
which  exceptions  were  taken ;  and  the  bill  having  been  amended, 
the  further  answer  was  filed  on  the  10th  October,  1849. 

The  answer  of  P.  Langlois  the  younger  positively  denied  that  the 
ship  in  question  was  the  joint  property  of  the  firm  of  P.  Langlois 
the  elder  and  P.  Langlois  the  younger ;  and,  so  far  as  related  to  the 
documents,  contained  the  following  passages  :  **  And  this  defendant 
says  that  he,  this  defendant,  is  now  resident  in  Canada,  and 
carries  on  business  as  a  merchant  there,  and  that  the  documents 
enumerated  in  the  first  part  of  the  said  schedule  hereto  relate  not 
only  to  the  matters  in  the  said  bill  mentioned  or  referred  to,  but 
also  to  other  matters  not  in  question  in  or  connected  with  this  suit, 
and  are  now  in  Quebec  aforesaid,  and  in  constant  use  there  in  this 
defendant's  said  business ;  and  the  same  cannot  be  sent  to  England, 
or  taken  out  of  the  possession  of  this  defendant  without  great 
inconvenience  to  him  and  his  said  business.  And  this  defendant 
submits  that,  under  the  circumstances  herein  set  forth,  he,  this 
defendant,  ought  not  to  be  compelled  to  part  with  or  send  to 
England,  or  leave  with  the  ofiBcer  of  this  Court,  the  documents 
mentioned  and  enumerated  in  the  said  first  part  of  the  said  schedule 
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''  And   this  defendant  says,  that  the  letters  mentioned         Reid 
and  described  in  the  second  part  of  the  said  schedule  hereto  are     lanolois 
confidential  communications  which  have  passed  between  this  defen- 
dant or  his    agents   on   his  behalf   and  his  solicitors  and  legal 
advisers,  and    between  the  solicitors  and  legal  advisers  of  this 
defendant,  after  *the  matters  in  dispute  in  this  cause  had  arisen,       [  *629  ] 
and  in  reference  to  the  same  matters,  and  in  contemplation  of  and 
in  reference  to  litigation  between  this  defendant  and  the  said 
plaintiffs;    and   that  the   case   for  the  opinion   of   counsel  and 
other  documents  (besides  such  letters  as  aforesaid)  mentioned  and 
described  in   the  said   second  part  of  the  said  schedule  hereto, 
and  each  and  every  of  them  were  prepared  after  the  matters  in 
dispute  in  this  cause  had  arisen,  and  in  reference  to  the  same 
matters,  and  in  contemplation  of,  and  in  reference  to,  litigation 
between  this  defendant  and  the  said  plaintiffs.     And  this  defendant 
sabmiis  that  the  said  letters,  case,  and  other  documents  mentioned 
and  described  in  the  said  second  part  of  the  said  schedule  hereto 
are  privileged,  and  ought  not  to  be  produced."  "  And  this  defendant 
Bays   that  the  documents  mentioned  and  enumerated  in  the  first 
and  second  parts  of  the  said  schedule  hereto,  belonged  to  the  said 
late  firm  of  P.  Langlois  &  Son,  and  were  and  are  in  the  possession 
not  only  of  this  defendant,  but  also  of  the  said  P.  Langlois  the 
elder,  as  one  of  the  late  members  of  the  said  firm." 

The  further  answer  stated  that,  on  the  81st  January,  1848,  the 

partnership  which  had  existed  between  P.  Langlois  the  elder  and 

P.  Ijanglois  the  younger  was  dissolved ;  and  from  that  time  down 

to  the  Slst  May,  1849,  P.  Langlois  the  younger  carried  on  business 

on  his  own  account ;  and  that  on  the  Slst  May,  1849,  he  entered 

into  partnership  with  James  Bichard  Langlois,  which  partnership 

^waa  still  subsisting.     It  also  stated  that  the  documents  mentioned 

and   enumerated  in  the  first  and  second  parts  of  the  schedule 

annexed  to  the  former  answer  were  formerly  in  the  possession  of 

P.  Langlois  &  Son ;  and  after  the  81st  January,  1848,  and  till  the 

Slst  May,  1849,  were  in  the  possession  of  P.  Langlois  the  elder, 

jointly  with  *P.  Langlois  the  younger ;  and  since  the  Slst  May,       [  *630  ] 

1849,  had  been  and  were  then  in  the  joint  possession  of  J.  B. 

Lianglois  and  P.  Langlois  the  younger  ;  and  that  they  were  bound 

io  produce  such  documents  as  and  when  they  might  be  required  so 

to  do  by  P.  Langlois  the  elder,  and  that  such  documents  were  still  in 

the  power  of  P.  Langlois  the  elder.    It  then  denied  that  any  of  the 

documents  relating  to  the  matters  in  the  amended  bill  mentioned, 
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Kbid  which  were  formerly  in  the  possession  of  P.  Langlois  &  Son,  were 
Langloib.  *^®^  ^^  ^^^  possession  or  power  of  the  defendant,  P.  Langlois  the 
younger,  alone.  It  further  stated  that  the  defendant,  P.  Langlois 
the  younger,  had  then  in  his  possession  such  documents  relating 
to  the  matters  in  the  original  and  amended  bill  mentioned  as  were 
enumerated  in  the  schedule  annexed  to  his  former  answer,  to  which 
he  referred.  It  also  stated  that  P.  Langlois  the  elder,  formerly, 
and  until  the  81st  May,  1849,  had  in  his  possession  the  documents 
relating  to  the  matters  mentioned  in  the  original  and  amended  bill, 
enumerated  in  the  first  and  second  parts  of  the  schedule  annexed 
to  the  former  answer  of  the  defendant,  P.  Langlois  the  younger ; 
and  that  such  documents  were  then,  and  had  been  since  the 
81st  May,  1849,  in  the  possession  of  the  defendant  P.  Langlois  the 
younger  and  J.  B.  Langlois,  but  in  the  power  of  P.  Langlois  the 
elder,  as  was  thereinbefore  mentioned.  It  then  stated  that,  with 
the  exception  of  a  certain  letter  and  the  documents  mentioned  in 
the  schedule  annexed  to  the  defendant's  former  answer,  the  defen- 
dant had  not  then,  and  never  had,  in  his  sole  possession  or  power 
any  document  or  particular  relating  to  the  matters  in  the  original 
bill  mentioned,  or  any  of  them,  or  to  the  matters  in  the  amended 
bill  mentioned,  or  any  of  them. 
[  631  ]  rpjj^  gj,g^  p^pf.  q{  ^y^q  schedule  referred  to  contained  the  ledger, 

cash-books,  and  letter-book  of  the  firm  of  P.  Langlois  &  Son,  all  of 
which  were  in  Canada.  The  second  part  contained,  first,  letters 
which  had  passed  between  the  defendant,  P.  Langlois  the  younger, 
and  his  solicitors ;  secondly,  letters  by  third  parties  as  his  agents 
to  his  solicitors  ;  thirdly,  letters  by  the  defendant  to  third  parties, 
his  mercantile  agents  (described  in  the  schedule)  to  be  communi- 
cated to  his,  the  defendant's,  solicitors ;  and  fourthly,  letters  from 
the  defendant  to  his  mercantile  agents,  without  the  above  description. 
On  a  motion  by  the  plaintififs,  the  Yice-Chancellor  of  England, 
on  the  20th  February,  1849,  ordered  the  production  of  these  docu- 
ments, with  certain  exceptions,  and  also  enlarged,  until  the  third 
seal  after  their  production,  the  time  for  showing  cause  against 
dissolving  the  injunction  previously  granted,  by  which  the  defen< 
dant  P.  Langlois  the  younger  was  restrained  from  prosecuting  his 
action  at  law.  The  defendant,  P.  Langlois  the  younger,  now  movec 
to  discharge  this  order. 

Mr»  Stuart  and  Mr.  H.  Cotton^  in  support  of  the  motion : 
With  reference  to  those  documents,  which  are  the  property  o 
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the  defendant  and  his  former  partner  P.  Langlois  the  elder,  the        rbid 
farther  answer  states  them  to  be  in  the  possession  not  of  P.  Lang-     lakqloib. 
lois  the  younger  alone,  but  in  his  possession  jointly  with  a  third 
party,  his  present  partner,  who  is  not  a  party  to  this  cause.     The 
Yicb-Chancbllob  miscarried   in  assuming    an    analogy  between 
discovery  and  production ;   but  in  Taylor  v.  RundeU  (i)  the  dis- 
tinction is  clearly  laid  down,  ''that  if  a  defendant  has  a  joint 
possession  of  a  document  with  somebody  else  who  is  not  before 
*the  Court,  the  Court  will  not  order  him  to  produce  it ;  and  that      [  *632  ] 
for  two  reasons ;  one  is,  that  a  party  will  not  be  ordered  to  do  that 
which  he  cannot  or  may  not  be  able  to  do;  the  other  is,  that 
another  party  not  present  has  an  interest  in  the  document  which 
the  Court  cannot  deal  with."    It  is  clear,  that  those  letters  which 
passed  from  the  agents  of  the  defendant  and  his  solicitors  after  the 
matters  in  dispute  had  arisen  are  protected,  for  the  act  of  the 
agent  is  the  act  of  the  principal :  Walker  v.  Wildman  (a),  Steele  v. 
Stewart  {z)f  Holmes  v.  Baddeley  (4).     With  respect  to  those  letters 
which  were  written  by  the  defendant  in  reference  to  the  subject- 
matter  of  this  suit  to  third  parties,  his  mercantile  agents,  and 
which  are  described   as  to   be  communicated   to   his   solicitors, 
there  is  surely  no  more  reason  for  ordering  these  to  be  produced 
than  if  they  had  been  directed  to  the  solicitors  themselves :  the 
mercantile  agents  were  the  mere  conduit-pipes  to  convey  the  infor- 
mation which  the  letters  contained.    They  also  referred  to  Adanis 
V.  Fisher  (6},  Murray  v.  Walter  (6). 


Mr.  Bethell  and  Mr.  Qoldsmidy  contra :  [  63S  ] 

As  to  those  documents  which  are  alleged  to  be  in  the  joint 
possession  of  the  defendant  P.  Langlois  the  younger,  and  a  third 
party,  the  answer  admits  that  the  original  firm  was  dissolved  in 
January,  1848,  and  also  states  that  that  firm  were  the  agents  of  the 
defendant  P.  Langlois  the  younger.  It  is  clear,  therefore,  that 
they  are  not  protected,  for  the  possession  of  the  agent  is  the 
possession  of  the  principal :  Murray  v.  Walter  (6).  The  last  passage 
in  the  answer  contains  an  admission,  that,  with  certain  exceptions, 
all  the  documents  set  out  in  the  schedule  are  in  the  possession  of 
the  defendant  P.  Langlois  the  younger ;  and  although  in  another 

(1)  54  R.  R.  227  (Or.  &  Ph.  104,    (4)  65  R.  R.  427  (1  Ph.  476). 

p.  HI).  (5)  45  R.  R.  328  (3  My.  &  Or.  526). 

(2)  22  R.  R.  234  (6  Madd.  47).        (6)  54  R.  R.  232  (Or.  ft  Ph.  114). 

(3)  65  R.  R.  423  (1  Ph.  471). 
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Reid  passage  he  has  stated  them  to  be  in  the  joint  possession  of  himself 
Lano'lois.  ftnd  another,  yet  the  answer  must  be  taken  as  against  the  pleader. 
Those  letters  which  passed  between  the  defendant  and  his  mercantile 
agents,  although  they  may  be  described  as  to  be  communicated  to 
the  defendant's  solicitors,  are  not  entitled  to  protection  ;  for  unless 
a  defendant  is  compelled  to  employ  an  intermediate  agent  for  the 
purpose  of  communicating  matters  of  a  confidential  nature  to  his 
solicitors,  such  communications  will  not  be  privileged :  Bunbury  v. 
Btinbury  (l),  Maden  v.  Veevers  (2),  Ken'  v.  Gillespie  (3).  They  also 
referred  to  Rodick  v.  GandeU  (4). 

Mr.  Stiiart,  in  reply. 

Dee,  20.         rf  HE   LoRD   CHANCELLOR  : 

This  case  appears  to  me  to  turn  entirely  on  the  meaning  to  be 
attached  to,  and  the  construction  to  be  put  on,  some  few  sentences 
[  'esi  ]  in  the  answer,  with  reference  *to  a  perfectly  well  known  and 
established  rule  of  practice  in  this  Court.  The  motion  is  to  produce 
certain  documents  which  are  alleged  by  the  plaintiffs,  and  admitted 
by  the  answer,  to  be  in  the  defendant's  possession. 

An  action  of  trover  having  been  brought  by  the  defendant,  the 
bill  is  filed,  and  the  common  injunction  obtained.    The  usual  order 

then  made  to  extend  the  injunction,  to  stay  trial  on  an  answer 
put  in.  Some  exceptions  were  taken  to  this  answer,  and  a  further 
answer  was  filed.  Upon  a  motion  by  the  plaintiffs  for  the  produc- 
tion of  documents,  and  for  enlarging  the  time  for  showing  cause 
why  the  injunction  should  not  be  dissolved,  the  Yice-Chancellor 
OF  England  has  made  an  order,  by  which  he  directs  the  production 
of  certain  documents  appearing  in  the  schedule  to  the  original 
answer,  and  in  the  meantime  has  adjourned  the  consideration  of 
the  order  for  dissolving  the  injunction  until  those  documents  are 
produced. 

Now  the  documents  in  question,  which  are  in  the  schedule  to  the 
original  answer  filed  in  May,  1849,  are  of  two  descriptions ;  the 
first  consists  of  those  described  as  "  Journal  marked  A,  Cash-book 
marked  B,  Ledger  marked  C,  Letter-book  marked  D,  Bills  receiv- 
able and  bills  payable  in  one  book  marked  E."  The  case  made  is, 
that  the  defendant,  who  is  now  desirous  of  dissolving  the  injunction, 
and  who  has  brought  an  action  of  trover,  was  partner  with  his 

(1)  60  E.  B.  147  (2  Beav.  173).      (3)  64  B.  B.  165  (7  Beav.  672). 

(2)  64  B.  B.  127  (7  Beay.  489).      (4)  76  R  B.  126  (10  Bea?.  270). 
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father,  carrjing  on  business  at  Qaebec,  and  that  they  had  corre-  Beid 
BjKHidence  with  Messrs.  Reid,  Irving  &  Co.,  in  the  course  of  which  a  lamoloib. 
mutual  account  arose;  that  a  ship  called  the  European  was  con- 
signed to  them  (Messrs.  Beid,  Irving  &  Co.),  with  instructions  in  a 
certain  event  to  sell,  but  at  all  events  to  deal  with  or  manage  it  on 
behalf,  as  the  ^plaintiffs  allege,  of  the  house  in  Quebec.  The  [  *635  ] 
defendant  who  has  brought  the  action  of  trover  says,  that  the  ship 
was  Ids ;  that  it  did  not  belong  to  the  house  in  which  he  was  a 
partner,  but  that  it  belonged  to  himself ;  and  he  has  brought  an 
action  of  trover  for  the  purpose  of  recovering  damages  for  the 
conversion  of  this  ship,  the  ship  having  been  dealt  with  by  Beid, 
Lrving  &  Co.,  and  lost  in  a  voyage  which  they  directed  should  be 
taken  to  Glasgow,  and  on  which  they  have  received  the  amount  of 
the  insurance.  All  that  becomes  quite  immaterial  to  the  question 
at  law  in  the  action  of  trover,  that  is,  the  right  at  law,  the  legal 
title  to  the  ship ;  for  if  there  be  an  equity  arising  out  of  such  title, 
which  is  a  matter  into  which  I  do  not  at  all  enter,  because  it  is  not 
necessary  for  the  purpose  of  disposing  of  the  present  motion,  it  is 
one  totally  unaffected  by  the  fact  of  who  is  the  legal  owner. 

Now  the  defendant,  in  resisting  the  production  of  the  documents, 
says  (and  the  question  turns  on  the  construction  to  be  put  upon  the 
statements  in  the  answer),  that  he  and  his  father  carried  on 
business  together  as  partners ;  that  the  documents  contained  in  the 
first  part  of  the  schedule  did  not  belong  to  the  defendant  exclusively, 
bat  to  the  partnership ;  that  the  plaintiffs  ask  an  order  against 
him,  the  defendant,  individually  to  produce  documents  which  are 
not  in  his  power  to  produce,  not  being  in  his  exclusive  possession, 
bat  in  the  joint  possession  of  himself  and  his  father.  It  is  true 
that  the  answer  admits  that  at  a  certain  period  the  partnership 
ceased ;  but,  nothing  being  alleged  by  which  the  state  of  the  pro- 
perty then  existing  has  been  changed,  that  which  was  then  joint 
property,  or  property  in  common,  remains  just  where  it  was  as 
between  tiie  partners,  and  is  just  as  much  therefore  in  the  legal 
hands  and  possession  of  the  two  partners  now,  as  it  *would  have  [  *^^^  J 
been  if  the  joint  business  had  actually  been  carried  on. 

The  plaintiffs  have  read  insulated  passages  from  the  answer  in 
which  the  word  ''possession"  is  used;  and  the  defendant  has, 
perhaps  incautiously,  in  single  and  detached  passages  of  his  answer, 
admitted  that  the  documents  are  in  his  possession  ;  but  it  is  quite 
clear  that  on  a  motion  to  produce  documents,  or  to  pay  money  into 
Court,  detached  passages  of  the  answer  cannot  be  read,  but  the 
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Bbid  \?hol6  case  must  be  taken  as  it  is  found  in  the  answer.  It  is  clear 
Langlois.  that  what  the  defendant  means  by  possession  is  not  a  legal  posses- 
sion, but  an  actual  corporeal  possession,  just  as  a  man  may  have 
in  his  own  desk  or  in  his  own  house  property  of  which  he  is  only 
part  owner.  In  one  sense  it  is  in  his  possession  ;  but  when  posses- 
sion for  the  purpose  of  production  is  spoken  of,  that  is  to  say  a  right 
and  power  to  deal  with  it,  actual  corporeal  possession  is  not  meant, 
but  legal  possession  in  respect  of  which  the  party  is  authorised  to 
deal  with  the  property  in  question ;  and  I  have  no  doubt,  but  that 
on  this  answer,  the  defendant  does  state  that  his  father  is  in  the 
joint  legal  possession  with  himself ;  and  that  the  books,  therefore, 
are  not  under  his  direction  or  control,  not  being  in  his  sole 
possession,  that  is,  in  his  sole  legal  possession,  although  they  may 
be  corporeally  in  his  actual  possession. 

Such  then  is  the  case  made  by  the  answer,  and  the  plaintiffs, 
who  are  moving  on  the  answer,  must  take  the  case  as  there  stated ; 
and  the  authorities  referred  to,  Mtnray  v.  Walter  (i),  Taylor  v. 
Rundell  (2),  show  that,  where  a  document  is  not  in  the  exclusive 
possession  of  the  defendant,  but  in  the  possession  of  somebody  else 
[  •«37  ]  jointly  with  him,  the  production  cannot  be  ordered.  *Thi8  is  a  well 
established  rule,  and  cannot  be  considered  as  now  open  to  dispute. 

On  the  first  schedule,  then,  it  appears  to  me  quite  clear,  that  the 
production  cannot  be  ordered  according  to  the  pleadings  as  they 
now  stand.    But  it  is  said  in  argument  that  the  defendant  cannot 
avail  himself  of  this  protection,  because  he  admits  that  he  employed 
the  partnership  firm  as  his  agents,  and  it  has  been  decided  in  the 
cases  which  have  been  referred  to,  and  about  which  there  is  no 
doubt,  that  if  a  defendant  admits  a  document  to  be  in  the  custody 
of  his  agents,  then  he  is  bound  to  produce  it.    Now  it  is  perfectly 
true,  that  if  a  transaction  to  which  the  bill  relates  as  between  a 
plaintiff  and  defendant  has  been  transacted  in  part  by  an  agent,  the 
plaintiff  has  a  right  to  have  produced  the  document  of  the  agent ; 
but  no  two  things  can  be  more  different  than  that  and  the  case  now 
before  me.    The  plaintiff  in  a  contest  with  a  defendant  can  have  no 
possible  right  to  the  production  of  documents  belonging  to  a  person 
whom  he,  the  defendant,  has  employed  as  his  agent :  in  this  case 
they  belong  to  the  agent,  and  are  not,  as  in  the  other  case,    tlie 
documents  of  the  defendant.    There  are,  then,  no  documents ,  the 
exclusive  property  of  the  defendant,  and  over  which  he  has  control, 
in  the  hands  of  that  defendant,  or  in  the  hands  of  any  agent    oi 

(1)  64  R  B.  232  (Cr.  &  Ph.  114).         (2)  64  E.  E.  227  (Cr.  &  Ph.  1(V4). 
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that  deiendant :  tliere  are  docaments  belonging  to  the  partnership,        rbid 

the partnersliip  being  the. agents  employed  by  the  defendant ;  but     laitolois. 

the  pleantiSs  cannot,  as  against  the  partnership,  get  the  documents, 

unless  they  bring  all  the  parties  here,  and  show  an  equity  against 

all.    It  appears  to  me,  therefore,  that,  according  to  the  ordinary 

rule  (whatever  the  merits  of  the  case  may  be,  or  whatever  may 

come  of  it,  if  the  plaintiff  applies  to  amend  his  bill  and  the  matter 

goes  further)  and  taking  the  case  as  it  stands  on  the  answer,  the 

first  *part  of  the  schedule  is  protected  by  the  allegations  of  the      T  *M8 1 

joint  interest  of  other  persons,  and  the  denial  of  the  exclusive  legal 

possession  of  the  defendant  himself. 

Then  with  regard  to  the  documents  contained  in  the  second  part 
of  the  schedule,  and  as  to  which  the  privilege  is  in  dispute,  it  is 
sworn  in  the  answer  that  the  documents  in  question  are  documents 
which  passed  between  the  legal  adviser  of  the  defendant  and  the 
defendant  himself  or  his  agents  (Messrs.  Bobinson  and  Brooking 
appearing  to  have  been  the  agents),  and  the  entry  is  this,  ^'  Letters 
from  the  defendant  to  Bobinson  and  Brooking,  the  agents  of  the 
defendant  in  England,  dated  to  be  communicated  by 

Bobinson  and  Brooking  to  Messrs.  Wadeson  and  Malleson,  the  legal 
advisers  of  the  defendant  in  England." 

Here,  then,  is  a  distinct  statement,  having  the  same  effect  as  if 
contained  in  the  body  of  the  answer,  that  all  these  documents  are 
communications  between  the  defendant  or  his  agents  and  his  legal 
advisers,  that  is,  that  letters  were  sent  to  the  agents  for  the  purpose 
of  being  communicated  to  the  legal  advisers  of  the  defendant.  Now 
the  argument  turned  on  this,  that  although  a  party  may  com- 
municate with  his  legal  adviser,  and  that  production  of  the 
documents  arising  out  of  that  communication  will  be  protected,  yet 
if  the  message  is  sent  through  a  third  person  in  writing,  it  is  not 
protected.  It  is  obvious  that  no  such  distinction  as  this  can  be 
maintained :  the  object  is  to  protect  the  party  who  wishes  to  take 
the  advice  of  professional  men,  and  he  would  be  prevented  from 
taking  such  advice  if  there  was  the  hazard  of  having  it  revealed  on 
entering  into  a  contest  with  an  opponent.  This  does  not  rest  on 
principle  and  good  sense  alone,  which,  however,  would  be  quite 
sufficient  if  there  was  no  authority  on  *the  subject ;  but  it  has  been  [  •639  j 
decided  long  ago,  and  treated  as  an  established  principle  of  this 
Court  in  the  cases  which  have  been  referred  to  of  Walker  v.  WHd- 
man  (i)  and  Bunbuj-y  v.  Btmbury  (2).  But  then  it  is  said  that  the 
(1)  22  B.  E.  234  (6  Madd.  47).  (2)  60  R  R.  147  (2  Beav.  173). 
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Beid  necesBity  of  employing  a  third  party  can  alone  justify  the  privilege. 
Lamgloib.  ^^^  AS  i^  ^s  impossible  to  say  what  is  necessity,  a  man  living  at 
Calcutta,  and  wishing  to  advise  with  counsel  in  London,  must  iti 
that  case  either  come  to  London,  or  write  directly  to  a  solicitor,  for 
he  could  not  authorise  his  agent  in  England  to  communicate  with  a 
solicitor.  There  is  no  good  reason,  and  I  believe  no  authority,  for 
a  rule  of  this  kind;  for,  although  the  Master  of  thb  Bolls  in 
Bunbury  v.  Bunbury  (i),  says  the  necessity  may  exist,  he  nowhere 
limits  the  protection  to  the  case  of  actual  necessity,  but  refers  to  it 
for  the  purpose  of  showing  that  in  such  cases  there  must  be  pro- 
tection, and  of  inquiring  whether  in  the  case  before  him  it  was 
necessary  or  not. 

One,  however,  of  the  documents  in  question  is  a  letter  from  the 
defendant  to  Messrs.  Robinson  and  Brooking  the  agents,  and  there 
is  no  statement  that  it  was  communicated  or  sent  to  them  for  the 
purpose  of  being  communicated  to  the  solicitor.  This,  therefore, 
cannot  be  protected ;  but,  with  this  exception,  all  the  other  docu- 
ments, namely,  the  communications  which  passed  between  either 
the  defendant  or  the  defendant's  agents,  and  the  legal  adviser  of  the 
defendant,  are  privileged.  Being  then,  of  opinion  that  there  is 
not  sufficient  ground  for  the  order  made  by  the  Yige-Ghancbllor 
for  the  production  of  the  documents,  there  appears  to  me  no  reason 
why  the  time  for  showing  cause  against  dissolving  the  injunction 
should  be  enlarged, 
r  640  ]  (His  Lordship  then  adverted  to  the  time  when  the  action  was 

commenced,  to  the  fiUng  of  the  bill,  and  to  the  date  of  the  subsequent 
proceedings,  and  observed) : 

The  unaccountable  delay  which  has  taken  place  would  of  itself  be 
conclusive  against  the  application  of  the  plaintiffs  to  enlarge  the 
time,  for  parties  seeking  a  discovery  in  aid  of  their  defence  to  an 
action  at  law  are  not  to  be  permitted  to  wait  until  the  action  is  on 
the  eve  of  trial,  and  then  to  ask  the  Court  to  make  an  order,  the 
effect  to  which  must  be  to  postpone  the  trial. 
(1)  50  B.  R.  147  (2  Beav.  173). 
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The  42iid  secdoii  oi  tbe  Beal  Property  Limitation  Act,  1833  (3  &  -& 
Will.  lY.  c.  27),  had  refeTenoe  only  to  the  land  on  which  a  demand  was 
seemed,  the  object  being  to  Telieve  land  from  arrears  of  charges  beyond  six 
year»,  and  thia  object  was  not  affected  by  the  terms  of  the  3rd  section  of  the 
CiTil  Prooednie  Act,  18S3  (3  &  4  Will.  IV.  c.  42),  which  relates  to  a 
different  subject,  namely,  to  personal  actions  only. 

The  3rd  aection  of  the  Civil  Procedure  Act,  1833,  is  to  be  treated  as  an 
ezoef»tion  out  of  the  42nd  section  of  the  Beal  Property  Limitation  Act,  1 833, 
and  the  construction  of  the  two  Acts  taken  together  was  that  no  more  than 
six  Tears*  arrears  of  rent  or  interest  in  respect  of  any  sum  charged  upon  or 
payable  out  of  land  or  rent,  should  be  recovered  by  any  distress,  action, 
or  suit,  other  than  and  except  in  actions  upon  covenant  or  debt  upon 
^»edalty,  in  which  case  the  limitation  should  be  twenty  years. 

Thus  where  an  annuity  was  charged  on  lands,  and  secured  by  the  personal 
oovenant  of  the  grantor:  Held,  that  under  the  provisions  of  the  above- 
Bentkmed  statutes,  six  years  was  the  limitation  of  the  arrears  which  could 
he  recoTered,  and  that  this  period  was  to  be  reckoned  from  the  time  when 
the  daim  was  made  in  the  suit  imder  which  the  incumbrance  was  established. 
The  title  cannot  be  resorted  to  for  the  purpose  of  construing  the  provisions 

ci  an  Act  of  Parliament. 

Bt  an  order  made  by  the  Yice-Ghancellor  Wioram  in  this  sait, 

(vhieh  was  instituted  in  December,   1846,  for  the  purpose  of 

esUblishing  a  certain  incumbrance  on  the  estate  of  Sir  Francis 

Vineent),  on   the  petition  of  John  Dawson  and  George  William 

Bowley,  the  executors  of  Henry  Dawson,  an  incumbrancer,  and 

^Ated  the  Slst  July,  1848,  it  was  referred  to  the  Master  to  inquire 

vfa^ther  the  petitioners  were  entitled  to  any,  and  what,  annuity  and 

charge  upon  the  estates  in  question  ;  and,  in  case  the  Master  should 

fifid  they  were  ^so  entitled,  then  to  state  what  was  the  priority  of 

E«^fa  security,  and  what  was  then  due  in  respect  of  the  annuity,  and 

^  priorities  of  other  incumbrancers  on  the  said  estates. 

The  Master  made  his  report,  bearing  date  the  21st  June,  1849 ; 

ttd,  with  regard  to  the  petitioners*  annuity,  found  in  the  following 

itrms:  that,    by   an    indenture    duly  enrolled,    dated    the    5th 

February,  1829,  and  made  between  the  defendant    Sir  Francis 

Vbeent  and  Edward  Wyndham  Harrington  Schenley  of  the  first 

part,  Henry  Dawson  of  the  second  part,  and  George  William 

'i;  The  sahetituted  sUtute  (37  & 
y^  Ykt,  c  57),  reducing  the  period 
ixed  b7  3  A  4  Will.  lY.  c  27,  from 
JD  jean  to  12  yearB,  has  received  a 
aore  extended  construction  in  the 
Coot  of  AppeaU  and  has  been  there 
htA  mpf^oMe  alio  to  the  personal 
nsoed  J  lor  a  demand  secured  on  the 


1849. 

Wioram, 
V..C. 

On  AppeaL 

1849. 
Dee.  21,  22. 

1850. 
Feb.  19. 

Lord 

COTTEKHAM, 
L.C. 

[640] 


dehtor's  land :  Sutton  v.  Sutton  (1882) 
22  Ch.  D.  511,  62  L.  J.  Ch.  333,  48 
L.  T.  95.  But  redemption  actions  are 
not  within  the  same  rules  as  to  arrears 
of  interest :  In  re  Lloyd  [1903]  1  Ch. 
385,  72  L.  J.  Ch.  78,  87  L.  T.  641, 
C.A.— O.  A  S. 


[  ^641  ] 


218  1849.     CH.     1  MAC.  &  G.  641—642.  [r.r. 


HuKTBB      Kowley  of  the  third  part,  in  consideration  of  999Z.  by  H.  Dawson 
NooKOLDs.     paid  to  Sir  F.  Vincent  and  E.  W.  H.  Schenley,  he,  the  said  Sir 
F.  Vincent,  granted,  bargained,  sold,  and  confirmed  onto  the  said 
H.  Dawson,  his  executors,  administrators,  and  assigns  thenceforth, 
for  and  during  the  term  of  ninety-nine  years,    if  the  said  Sir 
F.  Vincent  and  E.  W.  H.  Schenley  should  so  long  live,  one  annuity 
or  clear  yearly  sum  of  lllZ.,  to  be  charged  upon,  and  yearly  issuing 
out  of,  the  hereditaments  therein  mentioned,  the  same  annuity  or 
clear  yearly  sum  of  lllZ.  to  be  paid  and  payable  by  equal  quarterly 
payments  on  the  days  in  the  indenture  named,  without  any  deduc- 
tion or  abatement  whatsoever,  the  first  quarterly  payment  of  the 
said  annuity  to  be  made  on  the  5th  May  then  next  ensuing,  and 
also  a  proportionable  part  of  the  said  annuity  for   the  time  or 
number  of  days  which  should  elapse  either  between  the  day  of  the 
date  of  the  indenture,   or  else,  as  the  case  might  require,  the 
quarterly  day  of  payment  next  preceding  the  decease  of  either  of 
them,  the  said  Sir  F.  Vincent  and  E.  W.  H.  Schenley:  and  the 
said   Sir  F.  Vincent  covenanted  with  the  said  H.  Dawson,  his 
executors,  administrators,  and  assigns,  that  in  case  the  said  annaity , 

[  •642  ]  or  any  part  thereof,  should  be  in  arrear  and  *unpaid  for  twenty- 
one  days,  the  said  H.  Dawson,  his  executors,  administrators,  or 
assigns,  might  enter  into  and  distrain  upon  the  said  hereditaments 
and  premises  :  and  for  the  more  efifectually  securing  the  payment 
of  the  said  annuity,  and  for  the  nominal  consideration  therein 
mentioned,  the  said  Sir  F.  Vincent  granted,  bargained,  sold,  and 
demised  unto  the  said  G.  W.  Bowley,  his  executors,  administrator s» 
and  assigns,  all  and  singular  the  said  manors,  lands,  hereditaments, 
and  other  the  premises  by  the  said  Sir  F.  Vincent  charged,  or 
intended  to  be  charged,  with  the  said  annuity,  to  hold  the  same, 
with  the  appurtenances,  subject  and  charged  and  chargeable  with 
the  said  annuity  for  securing  the  payment  thereof  unto  the  said 
6.  W.  Bowley,  his  executors,  administrators,  and  assigns,  according 
to  the  nature,  tenure,  or  quality  thereof  respectively,  from  the  date  o! 
the  indenture  for  the  term  of  100  years  thenceforth  next  ensuing,  i 
the  said  Sir  F.  Vincent  should  so  long  live,  without  impeachmen 
of  waste,  upon  trust  that  the  said  G.  W.  Rowley,  his  executors 
administrators,  and  assigns,  should  permit  the  said  Sir  F.  Vincen 
and  his  assigns  to  receive  and  take  the  rents,  issues,  and  profits  o 
the  said  hereditaments,  until  the  said  annuity  should  be  in  arrea 
thirty  days  next  after  the  same  ought  to  have  been  paid  as  aforesaid 
and  when  and  so  often  as  the  said  annuity  should  be  in  arrear  etn 


'OL.  Lxmv.j    1849.     CH.      1  MAC.  &  G.  642—644. 

^paid  thirty  days,  shoald,  by  and  out  of  the  rents,  issm 

profits   of  the  said  hereditaments,  or  by  demising,  assign 

^erwise  disposing  of  the  same,  or  any  part  thereof,  for  all 

j^rt  of  the  said  term,   or   by  bringing  any  actions  agaii 

^fioante  or  occupiers  for  recovering  the  rents,  issues,  and 

**firaof,  or  by  more  than  one,  or  by  all  the  ways  or  mean 

^^   CH*  them  shoald    seem  meet,  levy  and  raise  sach  su 

^''^ns  of  money  as   would  be  suflScient  for  paying  or  sal 

^^^  SMid  ADBuity,  or  sach  part  thereof  as  should  be  so  in 

^^  9ll  casta,  charges,  and  expenses  whatsoever  occasioned 

^^^^^  vment  thereof,  or  otherwise  in  the  execution  of  the  t; 

^e  i9U<i  term  of  lOO  years,  and  should  pay  the  money  to  h 

r^ti  raised  or  a  competent  part  thereof,  in  or  towards  the  s 

vS)a  of  the  said  annuity,   and  the  arrears  thereof,  and  al 

^W^a,    and    expense    accordingly,  and  the  surplus  or 

^i^ereof  (if  any),  *o    tbo   Baid  Sir  F.Vincent:  and  the  said 

xn^  ^      .   „  'xir    7T    Sehenley  did  thereby,  for  themselve 

•accent  and  -c*-    >*  -  -"^^  ^  ,       .  , 

^»^u^  tars     B^xnini&trators,  and  assigns,  covenant,  p 

rr^  execa         '  tiie  said  H.  Dawson,  his  executors,  a 

^^X.**'^  with  an<x     ^^^^  they,  the  said  Sir  P.  Vincent  and  E 

O^K^'  M^  BSSMgns,       ^^^eixtors,  or  administrators,  should  ¥ 

VV^eoiey,  their  *^^^'  ^^  paid,  to  the  said  H.  Dawson,  his  ext 

^^^VN^7I*J'  or  cansa  -^^n^^     dixring  the  said  term  of  nine 

A^mimrfrato^'     ^^    ^^^ ^c^rr^&^i^^  the  said  annuity  of  lllZ., 

\  Ws  determinable  n^  ^^    and  when  the  same  should 

\ll  deductions   ^*f '^^^%r/rtue  of  and  according  to  the  tru( 

MTftWc  afi  ft'^^^^*^'    -^^TxtVLTG*  and  also  such  proportions 

I^'d  meaning  of  ib^    ^^^  farther  that  they,  tiie  said  Sir  P. 

-<gsgfare»ai^  5  »"     tio«l^    ^i*^"^  **°^®  *^  ^™®  ^^"'^g  ^ 

w  ff  Scli^^^^^   ^     'fcv     ^®  often  as  occasion  should] 

the  bslI^    ^n^*  j^    -g;^  Dawson,  his  executors,  a( 

.K.  reaaeBt    of    *?t<ri^i^   *^^  ^*^'  ''**^'  '''''^  '^^"^'*' 

*n^  "^"^  'iros,  »»^     V^       txJ^»^^^  ^^  London  or  Westminsl 

'  ^'^         pl»^^  ^^'     *   ^        £or    enabling  the  said  H.  Dawt 

offi^     AceBB^^^   ^^        •r     a-»^^8^^»  *^  insure  the  lives  oi 

II  other  n     ^^gra^tx>^^^   ^  ^    E-  W.  H.  Schenley,  in  any 


\i 


,tors>i^^if/_:r^«t  *^ 


»      ^    Vi*^^^^^       ^'o^  the  s^D^  of  1,050Z. ;  and  that 

^^      not    o3tC5^«^^^^^t  and  E.  W.  H.  Schenley,  o 

of  fljon^y  .  -   Si^  ^  '      *      ^ou^S  *^^  ®®^^»  *^®°»  *"^  ^^  ®^^ 

i  •©!  ib«  ^\,tra^^  ^^        ^ncent  and  E.  W.  H.  Schenley, 

em*  go*^      j^    &i^  ^    e^P^nses  incidental  to  the  in 
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HuiTTER  assurance,  which  such  going  abroad  or  beyond  the  seas  should 
NocKOLDB.  render  necessary,  which  said  extra  premiums  and  other  expenses  it 
was  thereby  agreed  and  declared  should  thenceforth  be  a  charge 
upon  the  said  manors,  messuages,  farms,  lands,  tenements,  and 
hereditaments  thereinbefore  charged  and  demised,  and  should,  in 
the  event  of  the  same  being  paid  by  the  said  H.  Dawson,  his 
executors,  administrators,  and  assigns,  in  consequence  of  any 
default  in  payment  thereof  by  the  said  Sir  P.  Vincent  and  E.  W.  H. 
Schenley,  be  repaid  to  him,  the  said  H.  Dawson,  his  executors, 
administrators,  or  assigns,  and  should  be  raised  and  levied  thereout 
in  manner  thereinbefore  expressed,  as  fully  and  effectually  as  if 
the  same  had  been  part  of  the  said  annuity  or  rent  charge  thereby 
secured. 

The  Master  also  found  that,  for  further  securing  the  payment  of 
the  said  annuity,  a  judgment  for  the  sum  of  2,000/.,  with  costs  of 
suit,  was  signed  against  Sir  F.  Vincent,  in  an  action  of  debt  at  the 
suit  of  H.  Dawson,  on  the  25th  February,  1881 ;  that  the  same 
judgment  was  duly  registered  on  the  81st  July,  1841,  and  on  the 
21st  August,  1846;  and  that  the  money  secured  by  the  judgment 
had  not  been  paid.  And  he  found  that,  on  or  about  the  2nd  Sep* 
tember,  1880,  H.  Dawson  effected  a  policy  of  insurance  in  the  Eagle 
Life  Assurance  Company  upon  the  life  of  E.  W.  H.  Schenley,  who 
was  then  abroad,  for  the  sum  of  1,000Z.,  upon  payment  of  the 
annual  premium  of  81Z.  lOs.,  which,  on  his  return  to  England,  was 
reduced  to  261. 

I  646  ]  The  Master,  after  finding  that  the  petitioners  were  entitled  to  an 

annuity  of  lllZ.  under  the  deed  above  mentioned,  stated  that  there 
were  various  other  charges  affecting  the  estates  in  question,  and 
certified  their  priorities,  placing  the  petitioner's  annuity  fourth, 
and  a  charge  of  an  annuity  of  Bill.  15s.  in  favour  of  John  Hugh 
Bainbridge  fifth,  on  the  list. 

The  Master  then  found  that  there  was  due,  to  the  5th  May,  1848, 
to  J.  Dawson  and  G.  W.  Bowley,  the  sums  of  646^.  lis.  6d.  and 
8172.  10«.,  making  together  the  sum  of  964Z.  Is.  6d. ;  the  former  of 
these  sums  being  for  twenty-four  quarterly  payments  of  the  annuity, 
from  August,  1842,  to  May,  1848,  both  inclusive,  and  the  latter  for 
the  extra  premiums  paid  on  the  life  of  E.  W.  H.  Schenley,  these 
sums  being  severally  allowed  by  the  Master  as  being  within  six 
years  previously  to  the  date  of  the  order  and  no  more. 

J.  Dawson  and  6.  W.  Bowley,  however,  claimed  before  the 
Master  the  whole  of  the  arrears  of  the  annuity  from   the  Sth 


^ 
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Febraary,  1829,  to  the  5tli  May,  1848,  after  deducting  all  payments      huntbr 

ol  the  annuity  -wbicli  had  been  actually  made  :  the  sum  so  claimed    nockolds. 

amounted   to    1,8671-    6s.   6d.      They  also  claimed  the   sum  of 

6981. 19s.  7<f .,  being   the  whole  amount  of  extra  premiums,  with 

intereBt  upon    the    same.     The  Master  having  disallowed  these 

cl&imB,  and  luade  his  report  as  above  stated,  J.  Dawson  and  G.  W. 

Eovley  preeented  their  petition  by  way  of  exception  to  the  report, 

which  petition  came  on  to  be  heard  before  the  Yice-Chancellor 

digram,  on  the  30th  July,  1849,  when  his  Honour  allowed  the 

claims  of  J.  Dawson  and  G.  W.  Bowley,  and  made  an  order 

accordingly. 

From  this  decision  of  the  Vice-Chakobllor,  J.  H.  Bainbridge 
(whose  charge  was  found  by  the  Master  to  *be  subsequent  to  that      [  *646  ] 
of  J.  Dawson  and  G.  W.  Bowley,  as  above  stated)  appealed  to  the 
Lord  Chancellor. 

Mr.  Humphry y  Mr.  Q.  L.  BusseUy  and  Mr.  Southgate,  in  support 
of  the  appeal : 

The  question  in  this  case  is,  whether  the  executors  of  Henry 
I>awBon  are  entitled  to  be  allowed  the  arrears  due  in  respect  of  the 
ajxnuity  for  more  than  six  years,  the  annuity  being  charged  upon 
land,  and  being  further  secured  by  the  personal  covenant  of  the 
gprantor.  The  Yice-Chancellor  Wigram  has  decided  that,  under 
Hiese  circumstances,  twenty  years  is  the  period  for  which  such 
arrears  may  be  recovered.  The  question  depends  upon  the 
construction  to  be  put  on  the  Acts  8  &  4  Will.  lY.  c.  27,  and 
3  &;  4  Will.  IV.  c.  42.  By  the  former  of  these  Acts  (which  extended 
to  Ireland),  sect.  42,  no  arrears  of  rent  or  interest  are  to  be  recovered 
for  more  than  six  years ;  and,  by  the  interpretation  clause,  the  word 
**  rent "  includes  all  annuities  and  sums  of  money  charged  upon  or 
payable  out  of  land  (i).  We  submit  that  these  provisions  govern 
the  present  case ;  but  it  is  said,  on  the  other  side,  that  they  are,  in 
effect,  repealed  by  the  8rd  section  of  the  8  &  4  Will.  lY.  c.  42  (an 
Act  not  extended  to  Ireland),  which  makes  twenty  years  the  limit 

(1)  3  &  4  Will.  IV.  c.  27,  8.  42.  or  suit,  but  within  six  years  next  after 

"That    after  the    said    Slst   day  of  the  same  respectively  shall  have  become 

I>eoember,  1S33,  no  arrears  of  rent  or  due,  or  next  after  an  acknowledgment 

of  interest  in  respect  of  any  sum  of  of  the  same  in  writing  shall  have  been 

^otiej  charged  upon  or  payable  out  given  to  the  person  entitled  thereto, 

of   any  land  or  rent,  or  in  respect  of  or  his  agent,  signed  by  the  person  by 

any  legacy,  or  any  damages  in  respect  whom  tiie  same  was  payable,  or  his 

of  such  arrears  of  rent  or  interest,  shall  agent,"  &c. 
be  recorered  by  any  distress,  action, 
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HuMTBR      for  bringing  an  action  of  debt  upon  covenant  (i).    This,  however,  is 
NooKOLDB.     *not  the  construction  which  ought  to  be  put  on  that  section.     The 

[  *647  ]  intention  of  the  two  Acts  is  clearly  distinct :  the  first  Act  relates  to 
real  estate,  and  limits  as  against  it  the  charge  of  interest ;  while  the 
second  relates  only  to  the  limitation  of  personal  actions.  On 
referring  to  the  terms  of  the  Acts,  it  will  be  seen,  that  chapter  42 
came  into  operation  previously  to  chapter  27,  which  of  itself 
militates  against  the  idea  of  the  former  being  intended  to  operate 
by  way  of  a  repealing  statute.  The  proper  mode  of  construing  the 
two  Acts  is  to  treat  all  remedies  by  personal  action  as  ruled  by  the 
8  &  4  Will.  lY.  c.  42,  but  all  remedies  against  land  as  ruled  by  the 
8  &  4  Will.  lY.  c.  27.  There  were  obvious  reasons  inducing  the 
Legislature  to  deal  with  land  as  it  has  done  by  chapter  27.  It 
was  considered  desirable  to  obviate  the  difficulty  which  frequently 

[  ^648  J  occurred  in  ascertaining  the  amount  of  ^arrears  due  in  respect  of 
charges  on  land ;  and  as  the  incumbrancer  had  it  always  in  his 
power  to  go  against  the  land,  it  was  considered  that  he  ought  to 
keep  down  arrears.  The  second  statute,  chapter  42,  contains  no 
expressions  at  all  pointing  to  a  repeal  of  the  first  Act,  which  would 
have  been  the  case  had  such  been  the  effect  intended.  It  is  to  be 
observed  that  the  question  raised  in  the  present  instance  is  not  as 
to  the  rights  of  the  annuitant  against  the  owner  of  the  land  who 
granted  the  annuity,  but  as  against  an  alienee  of  the  land. 

[In  reference  to  the  Irish  Statute  of  Limitations,  8  &4  Yict.  c.  105 
(the  82nd  section  of  which  is  in  the  same  words  as  the  8rd  section 

(1)  3  &  4  Will.  IV.  c.  42,  8.  3.  of  debt  for  lent  upon  an  indenture  of 

'*That  all  actions  of   debt  for  rent  demise,  or  covenant,  or  debt  upon  any 

upon    an    indenture    of   demise,    all  bond  or  other  specialty,  actions  of  debt 

actions  of  covenant  or  debt  upon  any  or  aciire/aci(M  upon  recognizance,  within 

bond  or  other  specialty,  and  all  actions  ten  years  after  the  end  of  this  present 

of  debt  or  scire  facias  upon  any  reoog-  session,  or  within  twenty  years  after 

nizance,  and  also  all  actions  of  debt  the  cause  of  such  actions  or  suits,  but 

upon  any  award  where  the  submission  not  after ;    the   said  actions  by   tlie 

is  not  by  specialty,  or  for  any  fine  due  party  grieved,  one  year  after  the  end 

in  respect  of  any  copyhold  estates,  or  of  this  present  session,  or  within  t^vro 

for  an  escape,  or  for  money  levied  on  years  after  the  cause  of  such  actions 

any  fieri  facias,  and  all  actions  for  or  suits,  but  not  after;  and  the  said 

penalties,  damages,  or  sums  of  money  other  actions  within  three  years  aftei 

given  to  the  party  grieved,  by  any  the  end  of   this   present  session,    oi 

statute  now  or  hereafter  to  be  in  force,  within  six  years  after  the  cause    o! 

that  shall  be  sued  or  brought  at  any  such  actions  or  suits,  but  not  after 

time  after  the  end  of  the  present  ses-  provided    that   nothing  herein    ooxx- 

sion  of  Parliament,  shall  be  commenced  tained  shall  extend  to  any  action  giver 

and  sued  within  the  time  and  limita-  by  any  statute  where  the  time  £oi 

tion    hereinafter  expressed,  and  not  bringing  such  action  is  or  shall  be  1>3 

after ;  that  is  to  say,  the  said  actions  any  statute  specially  limited." 
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of  the  3  &  4  Will.  IV.  c.  42),  they  cited  UarrisBon  v.  Duignan  (i)      Hunter 
and  Hughes  v.  Kelly  (2) ;  they  also  cited  Paget  v.  Foley  (3).]  Nookoldb. 

Mr.  Teed  and  Mr.  R.  Pryor,  contrdf  submitted  that  the  decision 
of  the  Vice-Chancbllor  was  correct.  They  *relied  on  the  3rd  [*64»] 
section  of  the  Act  3  &  4  Will.  IV.  c.  42,  and  insisted  that  the  effect 
of  the  statntes  in  question  taken  together  was  to  enable  a  party 
having  a  charge  on  land  together  with  a  covenant,  to  recover  by 
means  of  a  judgment  to  the  extent  of  the  covenant,  namely,  twenty 
years.  They  contended  that  there  was  no  distinction  betweeen  the 
case  as  raised  against  an  alienee,  and  the  case  as  it  would  have  stood 
between  the  grantor  and  the  grantee  of  the  annuity ;  and  that  if  the 
executors  of  H.  Dawson  had  taken  possession  of  the  land,  as  under 
their  security  they  might  have  done,  they  could  not  have  been  turned 
oat  without  receiving  payment  of  the  whole  amount  due  to  them. 
They  relied  on  the  case  of  Du  Vigier  v.  Lee  {4),  as  a  decided  authority 
in  their  favour,  and  commented  on  the  several  cases  there  cited. 

Mr.  Schomberg  for  Sir  F.  Vincent. 

[James  v.  Salter  (5),  Grant  v.  EUis  (6),  Hodges  v.  The  Croydon 
Canal  Company  (7),  Heni-y  v.  Smith  (8),  Francis  v.  Grover  (9),  were 
also  cited  in  the  course  of  the  argument.] 

At  the  conclusion  of  the  foregoing  argument, 

The  Lord  Ghancbllob  observed,  that  his  present  impression  was 
80  strong  in  favour  of  the  appellant,  that  he  would  not  call  for  a 
reply,  unless  he  found  any  reason  to  doubt ;  that  the  case  depended 
entirely  on  the  construction  to  be  put  upon  the  two  sections  of  the 
•Acts  referred  to,  namely,  upon  the  effort  to  be  given  to  the  3rd  [  •^so  ] 
section  of  the  Act  3  &  4  Will.  IV.  c.  42,  in  reference  to  the  42nd 
section  of  the  Act  8  &  4  Will.  IV.  c.  27 ;  that  the  latter  section, 
which  dealt  with  the  right  generally,  being  more  extensive  in  its 
terms  than  was  deemed  desirable,  the  former  section  was  enacted, 
dealing  with  the  remedy  only,  and  not  being  intended,  as  was 
evident  from  its  terms,  to  repeal  the  enactments  of  the  preceding 

(1)  59  B.  B.  689  (2  Dr.  &  Wax.  (6)  43  E.  E.  741  (3  Bing.  N.  C. 
»3).  644). 

(2)  61  B.  B.  109  (3  Dr.  &   War.    (6)  60  R  B.  694  (9  M.  &  W.  113). 
482).  (7)  52  B.  B.  44  (3  Beav.  86). 

(8)  42  B.  R  698  (2  Bing.  N.  0.  (8)  59  B.  B.  738  (2  Dr.  &  War. 
679),  381). 

(4)  62  B.  E.  124  (2  Haie,  326).       (9)  71  B.  B-  26  (5  Hare,  39). 
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Hunter  statute ;  that  such  had  been,  in  effect,  the  view  taken  by  the  Master 
NooKOLDs.  OF  THE  EoLLS,  iu  Hod^es  V.  The  Croydon  Canal  Company  (i),  and 
also  by  Sir  E.  Suoden  in  the  cases  which  had  come  before  him,  and 
to  which  reference  had  been  made ;  that  the  expressions  used  by  the 
Vice-Chancellor  Wigram,  in  deciding  Du  Vigier  v.  Lee  (2),  had  no 
application  to  the  present  case;  that  there  the  party  was  also 
personally  liable  on  his  bond,  and  it  was  in  reference  to  that 
specialty,  involving  a  circuity  of  action,  that  the  case  was  decided ; 
that  this  distinction  from  the  present  case  had  apparently  not  been 
adverted  to  by  the  Yige-Ghancellob,  who  had  treated  the  two  cases 
as  precisely  similar ;  that  the  fact  of  the  property  being  in  the 
hands  of  a  third  party  made  no  difference,  as  it  could  only  be  liable 
to  the  extent  to  which  it  was  liable  in  the  hands  of  the  grantor. 

1850.  (fTjjg  Lord  Chancellor  did  not  call  for  a  reply,  and  on  this  day 

— ^  '       delivered  the  following  judgment.) 

The  Lord  Chancellor: 

The  only  difSculty  in  this  case  is,  as  to  the  operation  of  the 
Statutes  of  Limitations  of  8  &  4  Will.  IV.  c.  27,  and  8  &  4  Will.  IV. 
c.  42,  upon  an  annuity  charged  upon  lands  of  the  grantor,  and 
I  •651  ]  also  secured  by  his  covenant.  The  *question  arises  upon  a  Master's 
report  upon  a  reference  (a  receiver  having  been  appointed),  to 
enquire  as  to  the  title  to  the  annuity,  the  priority  of  charges,  and 
what  is  due.  The  Master  having  found  arrears  due  beyond  six 
years,  the  question  raised  is,  whether,  under  these  statutes,  six 
years  or  twenty  years  be  the  limitation  of  arrears  of  an  annuity  so 
secured.  Vice-Chancellor  Wigram  having  in  this  and  in  a  former 
case  of  Du  Vigier  v.  Lee  (2)  devoted  the  greatest  attention  to  this 
subject,  and  having  decided  that  twenty  years  is  the  period  applic- 
able to  this  case,  it  has  been  my  duty  carefully  to  consider  the 
grounds  of  this  judgment  with  reference  to  the  statutes,  and  to  the 
construction  which  has  by  other  Courts  been  put  upon  the  terxn^ 
used. 

The  first  Act,  chapter  27,  has  no  preamble,  and  the  title  cannol 
be  resorted  to  in  construing  the  enactments ;  but  all  the  earliei 
provisions  relate  to  the  limitation  of  actions  and  suits  relating  tc 
real  property ;  and,  section  40,  having  made  twenty  years  after  th< 
accruer  of  the  right  the  period  within  which  proceedings  must  b( 
instituted  to  recover  any  sum  of  money  charged  upon  or  payabU 
(1)  62  B.  B.  44  (3  Beav.  86).  (2)  62  B.  B.  124  (2  Hare,  326). 
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OQt  of  land,  the  42nd  section  provides  that  no  more  than  six  years       Humteb 

rent  or  interest  in  respect  of  any  sum  of  money  charged  upon  or    nogkolds. 

pijsble  oot  of  any  land  or  rent  shall  be  recovered  by  any  distress, 

action  or  suit    The  object  of  the  Act  being  to  relieve  land  from 

arroTB  of  charges  beyond  six  years,  but  the  enactment  creating  a 

(•ar  to  all  actions  and  suits  for  money  charged  upon  or  payable  out 

^f  land,  the  question  probably  arose,  whether,  in  protecting  the 

^,  the  Act  had  not  relieved  the  debtor  from  his  personal  liability, 

which  formed  no  part  of  its  *objects.    If  so,  this  must  have  been       [  ♦652  ] 

2'>»n  discovered,  for  by  section  3  of  the  Act  chapter  42  of  the  same 

^on  (passed  only  three  weeks  after  the  former  Act),  it  is  provided 

^t  all  actions  of  covenant  or  debt  upon  any  specialty  shall  be  sued 

Acd  broaght  within  twenty  years  after  the  cause  of  such  actions  or 

^1'^,  but  not  afterwards.     This  provision  does  not  profess  to  deal 

viui  the  knd  upon  which  any  demand  might  be  secured,  but  with  the 

Personal  action  only ;  and  the  former  Act  professed  to  deal  with  the 

^d  only ;  and  so  considered,  there  could  be  no  inconsistency 

>tieen  their  provisions,  the  subject-matter  of  each  being  different, 

^'i  DO  question  conld  have  arisen  but  from  the  generality  of  the 

vorjs  "  action  or  suit "  in  the  42nd  section  of  the  earlier  Act ;  but 

vbether  the  provision  in  the  latter  Act  (section  3)   was  framed 

without  reference  to  the  section  42  of  the  earlier  Act,  but  intended 

(0  provide  for  a  different  subject-matter,  namely  personal  liability 

^d  not  the  land  charged,  or  whether  it  was  intended  to  limit  the 

S^ierality  of  the  former  provisions  by  confining  them  to  what  was 

•^  Kibject  of  that  Act,  namely  the  land,  is  not  material :  the  pro- 

^sioos  of  the  two  must,  if  possible,  be  reconciled,  which  can  only 

t«  done  by  considering  the  first  Act  as  applicable  only  to  the  land, 

wd  the  latter  as  applicable  only  to  the  person. 

^  tt  by  the  order  under  review,  the  remedy  against  the  land  is 
'«o  be  considered  as  extended  to  twenty  years  in  all  cases  in  which 
^'^^  is  also  the  security  of  a  personal  covenant,  the  two  Acts 
vctold  be  wholly  inconsistent,  and  the  Legislature  must  be  supposed 
«i:hin  three  weeks  of  the  first  enactment  to  have  repealed  it  in  by 
^  the  greater  part  of  the  cases  to  which  it  could  apply.  In  some 
*^  the  eases  which  have  arisen  under  these  Acts,  the  Courts  have 
^'eated  this  provision  of  the  second  Act,  as  an  exception  out  of  the 
^^^^toent  of  the  former :  *the  conjoined  enactments  would  in  that  [  *«6^  J 
^^  be,  that  no  more  than  six  years'  arrears  of  rent  or  interest  in 
''^wet  of  any  sum  charged  upon  or  payable  out  of  any  land  or  rent 
"'*'!  be  recovered  by  any  distress,  action,  or  suit,  other  than  and 
a.a.— VOL.  Lxxxiv.  ^^ 
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HuNTRii      except  in  actions  upon  covenant  or  debt  upon  specialty,  in  which 
NoGKOLDB.     cases  the  limitations  shall  be  twenty  years.     This  appears  to  me  to 
be  the  only  mode  of  reconciling  the  two  enactments,  and  to  have 
been  the  intention  of  the  Legislature. 

If,  therefore,  I  had  not  had  any  guide  but  the  enactments,  I 
should  have  put  this  construction  upon  them  ;  but  I  am  not  without 
assistance  upon  this  point,  for  such  has  been  the  construction 
adopted  by  the  Courts  of  Common  Fleas  and  Queen's  Bench  in  this 
country,  and  by  Sir  Edward  Sudoen,  as  Chancellor  of  Ireland,  not 
indeed  in  direct  decision  in  all  the  cases,  but  sufficiently  expressed 
to  leave  no  doubt  of  the  opinions  of  the  learned  Judges.  In  Paget 
V.  Foley  (i),  Chief  Justice  Tindal  and  Mr.  Justice  Park  treat  the 
action  of  covenant  (not  the  charge  upon  land  where  there  is  a 
covenant  to  pay)  as  virtually  an  exception  out  of  the  former  Act. 
In  Sims  v.  Thomas  (2)  the  Queen's  Bench  adopted  the  construction 
in  Paget  v.  Foley  (i),  and  Lord  Denman  says,  "this  is  a  rent  diarge, 
and  as  such  falls  within  section  42  of  chapter  27;  but,  notwith- 
standing that,  we  are  of  opinion  that  it  falls  within  the  third 
section  of  chapter  42,  as  being  an  action  of  covenant  on  a  specialty," 
— that  is  to  say,  as  to  land  it  is  within  the  former,  but  as  to  the 
person  under  the  latter ;  but  tbe  decision  under  review  considers 
that  this  cannot  be,  and  that  a  case  being  under  the  section  8  of 
chapter  42  takes  it  out  of  the  provisions  of  section  42  of  chapter  27. 
There  are  also  the  decisions  and  very  distinct  opinion  of  Sir  £. 
[  *<'6^  ]  SuGDEN  in  *Hai'Hs8on  v.  Duignan  (3)  and  Hughes  v.  Kelly  (4).  Vice- 
Chancellor  Wioram  states  that  he  should  probably  have  considered 
himself  bound  by  Sir  E.  Suoden's  opinion,  had  he  not,  throaghout 
his  judgments,  distinguished  between  the  English  and  Irish  cases, 
and  confined  himself  to  that  distinction.  Upon  examining  what 
Sir  E.  Sugden  is  reported  to  have  said  in  those  cases,  I  find,  what 
I  consider,  very  distinct  expressions  of  opinion  in  support  of  the 
decisions  which  have  been  adopted  in  this  country,  and  before 
referred  to. 

The  only  question  in  this  case  is,  as  to  the  charge  upon  the  land. 
The  result  of  my  consideration  is,  that  I  think  the  true  and  nataral 
construction  of  the  statutes  is  inconsistent  with  the  order  under 
review,  and  that  this  construction  has  been  adopted  and  acted  upon 
by  the  Courts  of  Common  Pleas  and  Queen's  Bench,  and  by 
Sir  Edward  Suoden  in  Ireland.    Notwithstanding,  therefore,  the 

(1)  42  E.  R  698  (2  Bing.  N.  C.  679).  (3)  59  K.  1^  689  (2  Dr.  &  War.  295\ 

(2)  12  Ad.  .^c  El.  536.  (4)  61  R  K.  109  (3  Dr.  &  War.  482). 
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high  respect  most  deservedly  due  to  the  opmions  of  yice-Ghancellor 
WieiuM,  and  which  I  sincerely  entertain,  I  am  bound  to  hold  that 
the  Master's  report  is,  in  this  respect,  right,  and  that  the  order 
appealed  from  must  therefore  be  reversed.  The  additional  payment 
tor  the  insurance  is,  I  think,  properly  added  to  the  annuity. 

Some  discussion  then  took  place  as  to  the  period  from  which  the 
six  years  should  be  reckoned. 

The  Lord  Chancellor  decided  that,  as  the  annuitant  could  not 
be  considered  in  possession  until  he  asserted  his  title,  the  six  years 
must  ran  from  the  time  when  his  claim  was  made  in  the  suit. 


HUHTBB 
N00K0LD8. 


In  re  R  H.  GKAYDON,  a  Lunatic, 

AND 

In  RE  The  ACT  3  &  4  WILL.  IV,  c.  74. 

(1  Mac.  &  G.  655—659  ;  S.  C.  2  H.  &  Tw.  182  ;  14  Jur.  157,  211.) 

Under  the  33id  section  of  the  Fines  and  Becoveries  Act,  1833 
(3  ft  4  Will.  IV.  c.  74),  the  Lord  Ghaiycellor  of  Great  Britain  has 
jurisdiction,  as  protector,  to  consent  to  the  enlargement,  by  the  tenant  in 
tail,  of  a  base  fee  in  lands  in  England,  the  tenant  for  life  being  a  lunatic, 
8o  found  in  Ireland,  and  resident  there. 

The  Lord  Chancellor,  however,  refused  his  consent  in  the  absence  of 
the  remainderman,  and  where  the  effect  of  consent  would  have  been  to 
▼eet  the  estates  in  the  husband  of  the  tenant  for  life  to  the  exclusion  of 
her  issue,  and  also  of  the  brother  of  the  lunatic,  that  brother  being  the 

This  was  a  petition  in  lunacy  by  William  Maxwell,  and  Eliza 
Jane  his  wife,  and  by  the  trustee  of  their  marriage  settlement, 
^praying  that  the  Loan  Ghanobllor,  as  protector,  would  consent  to 
the  petitioners  executing  the  necessary  deeds  for  enlarging  into 
an  estate  in  fee  simple  absolute  a  base  fee  created  by  Mrs.  Maxwell 
in  eertain  lands  in  Wales,  of  which  her  father,  found  a  lunatic  in 
IreUmd,  and  residing  there,  was  tenant  for  life,  and  she,  Mrs. 
Maxwell,  was  tenant  in  tail. 

By  the  will  of  Jane  Bassett,  dated  the  16th  February,  1827,  the 
lands  in  question  were  limited  to  the  use  of  the  lunatic  for  life, 
remainder  to  his  first  and  other  sons  in  tail  and  their  issue ;  remain- 
der to  his  daughters  as  tenants  in  common  in  tail  and  their  issue ; 
remainder,  in  default  of  issue,  to  the  brother  of  the  lunatic  and  his 
iaeae  in  tail ;  and  in  default  of  issue,  to  the  use  of  other  parties 
absolutely. 

16—2 
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In  re  Mrs.  Maxwell  was  the  only  child  of  the  lunatic  (a  widower),  and 

on  her  marriage,  the  above-mentioned  lands  were,  by  settlement, 
limited  to  her  use  for  life,  or  as  she  during  life  should  appoint ; 
at  her  decease  to  her  husband  for  life,  and  at  his  decease  to  such 
persons  as  she  should  have  appointed ;  in  default  of  appointment, 
to  the  issue  of  the  marriage,  and  in  default  of  issue,  in  trust  for  the 
heirs,  executors,  and  administrators  of  Mrs.  Maxwell  for  ever.  The 
settlement  contained  a  covenant  by  Mr.  and  Mrs.  Maxwell,  that 
[  *65«  ]  they  ^would,  after  the  decease  of  the  lunatic,  execute  the  necessary 
deeds  for  enlarging  the  base  fee  created  by  the  settlement,  into  an 
estate  in  fee  simple.     There  were  no  children  of  the  marriage. 

By  section  88  of  the  Act  for  the  Abolition  of  Fines  and 
Recoveries  (3  <fe  4  Will.  IV.  c.  74)  it  is  enacted,  "  that  if  any 
person,  protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of 
unsound  mind,  and  whether  he  shall  have  been  found  such  by 
inquisition  or  not,  then  the  Lord  High  Chancellor  of  Great  Britain, 
or  the  Lord  Keeper  or  the  Lords  Commissioners  for  the  custody  of 
the  Great  Seal  of  Great  Britain  for  the  time  being,  or  other  the 
person  or  persons  for  the  time  being  entrusted  by  the  King's  Sign 
Manual  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind, 
shall  be  the  protector  of  such  settlement  in  lieu  of  the  person  who 
shall  be  such  lunatic  or  idiot,  or  of  unsound  mind,  as  aforesaid." 

By  section  92  it  is  enacted,  'Hhat  the  Act  shall  not  extend  to 
Ireland,  except  where  the  same  is  expressly  mentioned." 

Mr.  Anderson,  in  support  of  the  petition,  after  stating  the  &cts 
of  the  case,  intimated  that  it  was  a  family  arrangement,  and  referred 
to  the  sections  of  the  Act  above  set  out.  In  answer  to  an  observa- 
tion by  the  Lord  Chancellor  that  there  was  no  commission  in 
England,  he  contended  that  this  circumstance  was  inmiaterial,  as, 
under  the  terms  of  the  88rd  section  of  this  Act,  the  jurisdiction  was 
not  given  to  the  person  who  had  the  care  of  the  lunatic.  He  drew 
his  Lordship's  attention  to  the  fact,  that  the  lands  in  question  were 
not  in  Ireland,  but  in  Wales. 

The  Lord  Chancellor: 

The  lunatic  being  in  Ireland  is  not  within  my  jurisdiction :  wht 
[  *657  ]      is  not  the  application  *made  to  the  Chancellor  of  Ireland,  who,  as 
having  the  care  of  the  lunatic,  is  the  proper  authority  ?    The  situa- 
tion of  the  estates  makes  no  difference :  the  authority  is  given  by  thi 
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Aet  to  the  person  who  has  the  protection  of  the  particular  lunatic,         in  re 
and  the  Lord  Chancellor  of  Ireland  is  entrusted  with  the  care  of  this 
lunatic. 

Mr.  Anderson : 

The  case  has  been  well  considered  by  the  lawyers  in  Ireland,  who 
are  of  opinion  that  the  Lord  Chancellor  of  Ireland  has  no  jurisdic- 
tion. The  Act  is  confined  to  estates  in  England,  and  was  passed 
to  simplify  the  mode  of  their  alienation.  It  would  be  a  great 
inconvenience  to  have  to  apply  for  such  a  purpose  as  the  present  to 
the  particular  jurisdiction  within  which  a  lunatic  might  be  resident, 
India,  for  instance,  Holland,  or  elsewhere. 

Thb  Lord  GhamcriiLor: 

If  I  have  no  jurisdiction,  the  proceeding  will  be  inoperative. 

Mr.  Anderson : 

The  parties  are  willing  to  take  the  risk.  The  inquisition  is  only 
used  on  the  present  occasion  to  show  that  the  tenant  for  life  is  a 
lunatic,  though  whether  by  inquisition  or  not  is  immaterial  for  the 
purpose  of  this  application. 

Mr.  PhiUips  appeared  for  the  committee  in  Ireland  of  the 
estate  of  the  lunatic. 

The  Lord  Chancellor,  after  referring  to  the  Act,  observed,  that 
certainly  the  purport  of  the  Act  was  to  deal  with  property  in 
England.     His  Lordship,  therefore,  granted  the  order  as  prayed. 

It  having  been  understood  at  the  hearing,  that  the  object  of  the  March  2. 
petition  was  to  carry  into  effect  a  family  arrangement,  and  that  all 
parties  interested  concurred,  ♦the  Lord  Chancbllor*s  secretary  of  [  *658  ] 
lunatics,  in  drawing  up  the  order,  called  for  the  appearance  of  the 
party  entitled  next  in  remainder  to  the  lands  in  question,  namely, 
the  brother  of  the  lunatic  who  was  resident  in  Ireland.  This 
appearance  not  having  been  obtained,  the  order  was  not  drawn  up. 

Mr.  Anderson,  in  consequence  of,*this,^applied][to  the  Lord 
Chancellor,  asking  that  the  appearance  of  the  remainderman  might 
be  dispensed  with. 

The  Lord  Chancellor,  on  the  occasion  of  this  application, 
reconsidered  the  whole  case,  and  having  his  attention  called  to  Re 


280 


1850.     CH.     1  MAC.  &  G.  658—659. 


[r.r. 


In  re 
Qbatdon. 


[  "669  ] 


Newman  (i),  withdrew  the  oonsent  previously  given,  and  also 
observed  that  he  would  not  deprive  the  remainderman  of  his  chance. 
His  Lordship,  however,  at  the  request  of  Mr.  Anderson,  allowed 
the  petition  to  be  put  into  the  paper  of  this  day,  for  the  purpose 
of  being  again  mentioned. 

Mr.  Anderson  referred  to  the  15th,  84th  and  48th  sections  of  the 
Act,  and  observed  that  the  only  question  now  was,  whether  the 
lunatic,  if  he  had  been  sane,  would  have  consented  to  what  the 
parties  were,  by  their  petition,  seeking  to  effect ;  that  Mrs.  Max- 
well was  the  only  child  of  the  lunatic;  that  the  settlement  was 
for  valuable  consideration;  and  that  the  parties  in  remainder 
were  strangers. 

The  Lord  Chancellor: 

The  settlement  is  to  Mrs.  Maxwell  for  life,  then  to  her  husband 
for  life,  after  his  decease  as  she  shall  appoint,  and  in  default  to  her 
children.  Now  I  am  clearly  of  opinion  that,  looking  to  the  interests 
of  the  wife  and  her  children,  were  1  to  consent,  I  should  exercise  my 
discretion  improperly.  The  effect  of  so  doing  would  be  to  take  the 
estate  away  *from  the  lunatic*s  family,  and  give  it  to  the  daughter's 
husband.  As  protector  and  standing  in  the  place  of  the  lunatic,  I 
am  to  look  at  the  matter  morally  as  well  as  legally,  and  I  am  quite 
clear  that  so  doing  I  cannot  make  the  order. 
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(1  Mac.  &  G.  659—664 ;  S.  C.  2  H.  &  Tw.  176 ;  19  L.  J.  Ch.  407 ;  14  Jur.  157.) 

On  a  bill  filed  for  an  injunction,  the  plaintiff  obtained  the  injunction  on 
motion,  the  defendant  appearing  and  opposing  the  motion:  the  bill  was 
subsequently  dismissed  with  costs :  Held,  that  the  defendant  was  entitled 
to  the  costs  of  the  motion  which  he  had  unsuccessfully  opposed. 

This  was  an  appeal  petition  by  two  of  the  defendants,  and  it 
prayed  that  the  order  made  by  the  Yice-Chancbllob  of  England 
on  the  10th  November,  1849,  on  the  petition  of  the  plaintiffs,  might 
be  reversed  or  varied.  The  question  raised  on  the  petition  was, 
whether,  after  the  dismissal  of  an  injunction  bill  for  want  of  prose- 
cution, the  costs  of  the  motion  in  which  the  injunction  was  obtained, 
and  which  was  unsuccessfully  opposed  by  the  defendants,  ought  to 
be  paid  by  the  plaintiffs. 

(1)  46  R  B.  U  (2  My.  &  Cr.  112).  Oh.  872,  20  L.  T.  387  ;  and  see  ante, 

(2)  Webster  v.  Munby  (1869)  L.  E.  4      p.  108. 
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The  bill  was  iiled  on  the  2l8t  November,  1846,  and  it  sought  to  stevbns 
restrain  tlie  invasion  of  a  patent.  On  the  18th  January,  1847,  an  keatiko. 
order  for  an  injunction  was  obtained,  the  plaintiffs  by  their  counsel 
andertaking  to  bring  such  action  as  they  might  be  advised ;  and 
Ihe  injunction  on  the  face  of  it  was  expressed  to  be  until  further 
order  of  the  Court.  By  a  subsequent  order  made  by  the  Lord 
CHANCKLix>a  on  the  23rd  January,  1847,  on  appeal  by  the  defendants 
to  discharge  the  order  of  the  Vicb-Chancbllor,  his  Lordship  refused 
to  discharge  the  injunction,  but  directed  an  action  to  be  brought,  in 
pursuance  of  the  undertaking,  at  the  next  sittings  after  the  then 
present  Term,  and  reserved  the  question  of  the  costs  of  that  applica- 
tion until  after  the  trial,  with  liberty  for  any  of  the  parties  to  apply 
as  *there  should  be  occasion.  The  plaintiffs  not  having  proceeded  [  *G60  ] 
to  trial  within  the  period  specified  by  the  Lord  Chancellor's 
order,  the  defendants,  on  the  29th  July,  1847,  applied  to  the  Lord 
Chancellor  to  dissolve  the  injunction,  which  was  accordingly  dis- 
solved on  the  ground  of  the  plaintiffs'  delay ;  but  the  defendants 
were  ordered  to  keep  an  account  (i). 

The  plaintiffs  having  brought  their  action,  and  a  verdict  on  all 
the  material  issues  having  been  found  for  the  defendants  and 
against  the  validity  of  the  patent,  the  defendants,  on  the  14th 
Beeember,  1848,  moved,  before  the  Lord  Chancellor,  that  so  much 
of  his  Lordship's  order  as  directed  them  to  keep  an  account,  might 
be  discharged,  and  that  so  much  of  the  several  motions  on  which 
the  orders  of  the  18th  January,  1847,  and  the  29th  July,  1847,  were 
obtained  as  remained  undisposed  of  might  be  then  disposed  of,  and 
that  the  costs  of  that  application  and  of  the  motions  might  be 
ordered  to  be  paid  by  the  plaintiffs.  The  Lord  Chancellor,  upon 
that  occasion,  ordered  that  so  much  of  his  former  order  as  directed 
the  defendants  to  keep  an  account,  might  be  discharged ;  but  he 
made  no  order  with  respect  to  the  costs,  which  were  to  be  dealt 
with  by  the  Court  below. 

The  defendants,  on  the  18th  January,  1849,  moved,  before  the 
Yiee-Cbancellor  of  England,  that  the  plaintiffs'  bill  might  be  dis- 
missed as  against  them  for  want  of  prosecution,  and  the  usual  order 
was  made  for  the  dismissal  of  the  bill  with  costs  to  be  paid  by  the 
plaintiffs  to  the  defendants.  Under  this  order  of  dismissal,  the  defen- 
dants proceeded  to  obtain  the  taxation  of  their  costs  of  suit,  and  the 
Ifaster  allowed  to  the  defendants  *as  costs  in  the  cause,  the  costs  of  [  *(>6i  ] 
the  several  motions  of  the  18th  January,  1847,  and  the  29th  July,  1847. 

(I)  78  R.  R.  100  (2  Ph.  333). 
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Stbvbns  The  plaintiffs  thereupon  presented  their  petition   to  the  Vice- 

Kkatiko.  Chancellor  of  England,  praying  that  such  costs  might  be  declared 
to  have  been  improperly  allowed  by  the  Master,  and  that  it  might 
be  referred  back  to  him  to  review  his  certificate.  On  the  10th 
November,  1849,  his  Honour  decided  that  the  Master  was  wrong 
in  allowing  to  the  defendants  the  costs  of  the  motion  of  the  18th 
January,  1847,  on  which  the  injunction  had  been  obtained,  but 
that  he  was  right  in  allowing  those  of  the  motion  of  the  29th  July, 
1847»  on  which  the  injunction  had  been  dissolved.  The  defendants 
appealed  from  that  part  of  his  Honour's  order  which  disallowed 
their  costs  of  the  motion  of  the  18th  January,  1847. 

Mr.  Stuart  and  Mr.  OlasBCy  in  support  of  the  appeal.     *    ♦     » 

[  61,2  ]  Mr.  Bolt  and  Mr.  Follett,  contra.     *     *     * 

Without  calling  for  a  reply. 

The  Lord  Chakcellor  said,  that  when  the  case  was  before  him 
[  *663  ]  in  July,  1847,  he  had  no  intention  of  interfering  *with  the  general 
practice  in  reference  to  the  costs ;  that  the  Yice-Chancellor,  when 
the  case  was  originally  before  him,  was  of  opinion  that  there  were 
grounds  for  granting  the  injunction  pending  an  enquiry  as  to  the 
plaintiffs'  right ;  that  when  the  case  was  subsequently  brought 
before  him  (the  Lord  Chancellor),  the  injunction  was  dissolved, 
not  because  it  had  been  erroneously  granted,  but  because  of  the 
subsequent  conduct  of  the  plaintiffs. 

His  Lordship  then  added:  I  consider  that  the  injunction  was 
granted  on   an   assumption  of  right  which  has  been  ultimately 
disproved.     In  the  course  of  this  case  I  made  an  order  disposing 
only  of  that  part  of  it  which  related  to  the  keeping  of  the  account, 
not  thinking  it  expedient  to  make  any  order  with  respect  to  the 
costs  of  the  former  motions,  as  asked  by  the  defendants.    The  bill 
has  since  been  dismissed  with  costs ;  and  the  question  I  am  now 
called  upon  to  decide  is,  whether,  in  a  cause  where  an  injunction 
has  been    obtained,   which  turns  out  to  have  been  improperly 
granted,  and  the  plaintiff  has  thus  got  a  right  which  he  cannot 
maintain,  the  defendant  is  entitled  to  the  costs  of  the  motion   in 
which  he  unsuccessfully  resisted  the  granting  of  the  injunction. 
If  the  rule  be  such  as  has  been  stated,  it  is  most  unjust  and  ought 
to  be  corrected.     A  plaintiff  comes  to  this  Court,  and  endeavours  to 
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establish  a  right  to  which,  prbnd  faciei  he  is  entitled,  but  ultimately 
it  taras  out  that  he  has  no  such  right ;  the  result  therefore  is  that 
be  has  taken  that  which  he  ought  never  to  have  had,  and  the 
defendant  in  the  meantime  has  been  deprived  of  his  right,  and 
exposed  to  an  expensive  litigation.  The  injunction  is  the  only 
object  of  the  cause,  and  getting  the  costs  of  the  cause  without  the 
costs  of  the  motion  for  the  injunction,  would  be  practically  getting 
nothing.  I  must  direct  an  enquiry  as  to  whether  the  rule  referred 
to  is  *in  accordance  with  the  practice  of  the  Court  at  the  present 
day. 

On  this  day  the  Lord  Chancellor  stated  that  he  had  received  a 
certificate  from  all  the  taxing  Masters  to  the  effect  ihat,  in  a  case 
where  an  injunction  was  obtained  and  an  undertaking  to  bring  an 
action  given  by  the  plaintiff,  if  the  action  was  brought  and  failed 
and  the  bill  was  afterwards  dismissed  with  costs,  the  defendant's 
costs  of  opposing  the  motion  for  the  injunction  would  be  costs  in 
the  cause. 

The  Lord  Chancellor  added  that  he  entertained  no  doubt  that 
the  practice  so  certified  was  correct,  and  made  an  order  in  favour  of 
the  defendants  accordingly. 


Stbvbns 

V, 

Keating. 
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CEA.DOCK  V.   PIPEE(l). 

(I  Mac  &  G.  664—685  ;  S.  C.  1  H.  &  Tw.  617 ;  19  L.  J.  Ch.  107 ;  14  Jur.  97 ; 

affg.  17  Sim.  41.) 

The  rale,  that  a  solicitor  being  also  a  trustee  and  a  party  to  a  cause,  is 
not  entitled  to  charge  costs  except  costs  out  of  pocket,  does  not  extend 
heyond  the  case  of  his  acting  as  solicitor  for  himself  alone. 

Application  of  the  rule  to  the  case  of  a  solicitor  acting  for  a  body  of 
trustees,  of  whom  he  himself  was  one. 

Under  an  order  to  tax  costs  generally  or  to  tax  costs  as  between  solicitor 
and  client,  the  taxing  Masters  are  at  liberty  to  take  notice  of  the  fact  that 
the  solicitor  is  also  a  trustee,  and  to  apply  the  rule  accordingly. 

This  wa8  an  appeal  from  a  decision  pronounced  by  the  Yice- 
Chancbllor  op  England  in  reference  to  the  taxation  of  the  costs  in 
this  suit.  The  following  were  the  circumstances  giving  rise  to  the 
question  now  brought  before  the  Lord  Chancellor. 

Robert  Piper,  by  his  will,  dated  the  28rd  December,  1829,  devised 
certain  real  estates  to  Thomas   Mitchelson,  Thomas   Mitchelson 
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(1)  fn  re  Carsellis  (1886)  33  Ch.  D. 
160.  varied  on  appeal,  34  Ch.  D.  675, 
56  L.  J.  Ch.  2W.  o6  L.  T.  411  ;  Stone 
V.    Uiiuoriik    [18U1]    2   Ch.    363,    60 


L.  J.  Ch.  289,  64  L.  T.  79;  In  re 
Doady  [1893]  1  Ch.  129,  64  L.  J.  Ch. 
14,  67  L.  T.  660. 
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Cradook  Kendall,  and  John  Watson,  upon  trust,  to  sell  or  mortgage  the 
PiPBB.  same  for  certain  purposes  therein  mentioned,  and  subject  thereto 
[  ♦ees  ]  for  the  benefit  *of  his  son,  Nicholas  Piper,  and  other  parties.  He 
appointed  the  said  T.  Mitchelson,  T.  M.  Kendall,  and  John  Watson, 
executors  in  trust  of  his  will;  and  by  a  codicil  dated  the  29th 
January,  1880,  appointed  William  Grundon  to  be  a  trustee  along  with 
them.  John  Watson,  who  had  married  a  niece  of  the  testator,  was 
a  solicitor,  and  acted  for  the  testator  during  his  life.  Upon  the 
death  of  the  testator  on  the  28rd  September,  1880,  his  will  was 
proved  by  all  the  executors,  J.  Watson  taking  upon  himself 
the  general  management  of  the  testator's  affairs.  In  the  year 
1880  T.  Mitchelson,  T.  M.  Kendall,  John  Watson,  and  William 
Grundon  filed  their  bill  against  Nicholas  Piper  and  the  other 
children  of  the  testator,  praying  the  establishment  of  his  will 
and  the  administration  of  the  property.  This  suit,  the  institu- 
tion of  which  was  directed  by  J.  Watson,  so  acting  as  before  stated, 
was  managed  and  conducted  by  him  :  he  also  acted  for  most  of  the 
other  parties  the  cestuis  que  trust.  On  the  15th  July,  1881,  a  decree 
was  made,  directing,  among  other  things,  the  sale  of  the  real  estate 
of  the  testator,  devised  to  his  trustees  for  that  purpose ;  and  the 
estates  were  accordingly  sold  in  pursuance  of  the  decree.  By  an 
order  in  the  same  suit,  dated  the  27th  May,  1886,  the  personal 
estate  of  the  testator  specifically  bequeathed  was  directed  to  be  sold 
for  the  payment  of  debts.  The  suit  of  Cradock  v.  Piper  was 
instituted  by  John  Cradock  and  his  wife,  one  of  the  daughters 
of  the  testator,  and  other  parties,  in  reference  to  certain  portions 
of  the  testator's  property,  specifically  devised,  but  save  as  to  such 
property  the  suit  did  not  relate  to  any  part  of  the  real  or  personal 
estate  of  the  testator.  In  1886,  the  suit  of  Parkinson  v.  Pi^yer  was 
instituted  by  certain  simple  contract  creditors  of  the  testator,  against 
the  trustees  and  other  parties  cestuis  que  trust,  for  the  purpose  of 
marshalling  the  assets  of  the  testator,  the  personal  estate  having 
[  'Htiii  J  ^turned  out  insufficient  for  the  payment  of  his  debts.  In  this  suit 
J.  Watson  acted  as  the  solicitor  of  the  trustees,  and  also  of  several 
of  the  cestuis  que  trust.  By  a  decree  made  in  this  suit,  dated  the 
22nd  February,  1887,  it  was,  among  other  things,  ordered,  that  the 
Master  should  inquire  whether  it  would  be  beneficial  that  the  proofs 
and  accounts  taken  in  Mitchelson  v.  Piper  should  be  adopted  in  it. 
The  Master,  by  his  report,  dated  the  2nd  May,  1888,  found  that  it 
would  be  beneficial.  By  a  further  order  made  in  Parkinson  v.  Piper, 
and  another  suit  reviving  the  same,  dated  the  80th  April,  1839,  a 
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leference  ^as  directed  to  the  Master  to  tax  all  parties  to  these      Cbadook 
suite,  their  costs  of  the  same,  the  costs  of  the  defendants  to  be  taxed       pi pbb. 
u  between  solicitor  and  client.     The  Master,  in  pursuance  of  this 
order,  duly  taxed  the  costs,  and  by  his  report,  dated  the  14th 
January,  1846,  which  was  confirmed,  stated  such  taxation,  and 
the  results  thereof.      No  objection  was  raised  on   this  taxation 
to  the   bills  of  costs  of  J.  Watson  on  the  ground  of  his  being 
trustee.    In  consequence  of  the  death  of  Nicholas  Piper,  a  second 
suit  was  instituted  for  reviving  the  proceedings  in  Parkinson  v.  Piper, 
and  by  a  decree  made  in  this  suit,  dated  the  28th  January,  1842, 
the  costs  of  all  parties  were  ordered  to  be  taxed,  the  costs  of  the 
defendants  to  be  taxed  as  between  solicitor  and  client,  the  considera- 
tion of  the  payment  thereof  being  reserved.     By  an  order  made  on 
the  hearing  of  all  the  causes  on  further  directions,  bearing  date  the 
4th  June,  1847,  it  was  ordered  that  the  Master  should  tax  the  costs 
directed  to  be  taxed  by  the  decree  of  the  28th  January,  1842,  and 
also  the  subsequent  costs  of  all  parties  to  the  suits,  the  costs  of  the 
defendants  to  Parkinson  v.  Piper,  and  the  suits  reviving  it,  to  be 
taxed  as  between  solicitor  and  client.    In  proceeding  on  this  order, 
bills  of  costs  were  left  *in  the  office  of  the  taxing  Master  on  behalf       [  ^^^7  ] 
of  the  several  defendants  represented  by  J.  Watson,  and  whose 
costs  were  ordered  to  be  taxed  as  between  solicitor  and  client. 
The  Master  taxed  the  bills  of  costs  of  the  cestuis  que  trust  in 
the  usual  way ;    but  on  the  taxation  of  the  bills  of  costs  of  the 
trustees,  allowed  only  the  items  therein  charged,  so  far  as  the 
same  respected  any  sums  of  money  actually  disbursed  by  John 
Watoon,  and  disallowed  all  charges  made  in  respect  of  matters 
of  business  personally  transacted  and  performed  by  him  in   the 
causes,   stating  as  the  general  ground  for  so  doing,  that  John 
Watson,  being  a  solicitor  and  also  the  trustee  of  Bobert  Piper  the 
testator,  was  not  entitled  to  such  charges. 

J.  Watson  presented  a  petition,  complaining  of  this  decision 
of  the  Master,  and  praying  that  the  taxation  might  be  reviewed, 
and  the  several  charges  allowed,  subject  to  such  moderation,  if 
any,  as  should  be  right.  A  petition  was  also  presented,  by  cer- 
tain of  the  cestuis  que  trust,  complaining  that,  in  taxing  their 
several  bills  of  costs,  the  Master  had,  besides  allowing  charges 
for  all  sums  actually  disbursed  by  J.  Watson,  allowed,  also, 
numerous  charges  in  respect  of  matters  of  business  personally 
transacted  by  him,  and  prayed  that  the  same  might  be  disallowed. 
These  petitions  came  on  before  the  Yicb-Ghanobllor  of  England 
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Cradock     on  the  9th  Jane,  1849,  when  his  Honour  dismissed  the  last-men- 

PxpKB.        tioned  petition   with   costs;    and,  on  the  petition  of  J.  Watson, 

referred  it  back  to  the  Master  to  review  his  report  in  the  terms 

of  the  prayer.    From  the  orders  made  on  both  petitions,  the  cestuis 

que  trust  appealed  to  the  Lord  Chancellor. 

[  66«  ]  Mr.  J.  Parkei'  and  Mr.  Wtightj  for  the  parties  appealing,  [cited 

Robinson  v.  Pett  (1) ;  Moore  v.  Frowd  (2) ;  New  v.  Jones  (3)  ; 

Bainbrigge    v.   Blair  (4) ;    Todd    v.    Wilson  (6) ;    Eraser   v. 

Palmer (6),  and  other  cases]: 

[  670  ]  It  is  the  practice  of  the  taxing  Masters  to  act  upon   the  rule 

laid  down  in  these  cases,  and  such  has  been  the  course  adopted  in 

[  672  ]       the  present  instance.     *     *    The  Vioe-Ghanobllob  of  Enolakd 

appeared  to  be  of  opinion  that  the  circumstances  of  the  present 

case  did  not  bring  it  within  the  general  rule :  we,  however,  submit 

that  the  view  thus  taken  by  his  Honour  is  not  accurate,  and  that  the 

taxing  Master  was  right  in  assuming  the  duty  of  disallowing  the 

charges  in  question. 

(The  Lord  Chancellor:  I  should  like  to  know  as  a  matter  of 
fact  whether,  under  the  ordinary  direction  to  tax,  the  Masters  con- 
sider they  have  a  discretion  to  disallow  the  costs  of  trustees;  I 
mean,  of  course,  subsequently  to  the  decision  in  the  case  of  York  v. 
Brawn  (7).) 

Mr.  Bethell  and  Mr.  E.  V.  Sidebottom,  contra: 

We  submit  in  the  first  place  that,  in  the  absence  of  any  specia 
directions  in  the  decree,  the  Master  had  no  authority  to  disallow 
the  charges  in  question,  and  that  there  would  be  great  danger  in 
allowing  such  an  authority  to  a  subordinate  officer  of  the  Court. 
[  •eTS  ]  We  contend,  that  the  general  principle  referred  to  on  the  *other 
side  is  not  applicable  to  the  present  case :  there  is  a  material  dis- 
tinction between  a  solicitor  who  is  a  sole  trustee  employing  him- 
self in  matters  connected  with  the  trust,  and  where  a  number  of 
cestuis  que  trust,  or  a  body  of  trustees,  employ  as  their  solicitor  one 
of  the  trustees.  The  cases  of  New  v.  Jones  (a)  and  Todd  v.  WiUon  (6) 
do  not  militate  against  the  view  we  are  now  taking,  which  is  sup- 
ported by  Eraser  v.  Palmer  («).     *     *     * 

(1)  3  P.  Wms.  249.  (5)  73  B.  R.  408  (9  Beav.  48«). 

(2)  45  R.  R.  205  (3  My.  &  Or.  45).  (6)  54  E.  R.  507  (4  Y.  &  0.  515). 

(3)  Post,  p.  244.  (7)  66  R.  R.  62  (I  Coll.  260). 
^4)  68  B.  R.  208  (8  Beav.  588). 
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Mr.  J.  Parkei\  in  reply.     *     *     *  Cbadook 

r. 
Piper. 
(The  Lord  Chancbllor:  The  same  objection   would  apply  to 

allowing  a  solicitor  to  act  for  two  parties  in  a  suit.     A  trustee,  as 

trnstee,  is  not  to  make  his  office  a  source  of  remuneration  ;  but  the 

question  is,  whether  acting  for  other  parties  is  an  acting  arising  out 

of  his  office.     If  A.  is  a  trustee  of  a  fund,  and  employs  himself,  this 

is  clearly  within  the  rule ;  but  it  is  not  the  *8ame  thing  if  there       [  •••74  j 

are  other  parties,  and  they  come  and  employ  him,  though   this 

employment  may  arise  incidentally  out  of  his  being  a  trustee.) 

Thb  Lord  Chancbllor:  Jan.  is. 

The  first  question  raised  in  this  case  is,  whether,  under  an  order 
to  tax  costs  as  between  solicitor  and  client,  or  generally  (and  that 
can  make  no  difference),  where  the  solicitor  is  also  a  trustee,  it  is 
competent  to  the  taxing  Master  to  discriminate  between  the  costs 
of  the  trustee  acting  as  solicitor,  and  the  ordinary  costs  which 
would  be  payable  if  that  circumstance  did  not  exist.  It  is  stated 
that  the  taxing  Master  has,  in  the  present  instance,  disallowed  to 
the  solicitor  all  costs  except  the  costs  out  of  pocket,  upon  the  ground 
ttiat  he  was  a  trustee.  Now  it  appears  that  he  acted  as  solicitor  in 
several  suits ;  in  one  as  solicitor  for  the  plaintiffs  the  trustees,  of 
whom  he  himself  was  one ;  in  others  for  cestuis  que  trust  who  were 
defendants,  and  also  for  himself  and  his  co-trustees  who  were  like- 
wise defendants.  The  taxing  Master  has  disallowed  the  costs 
claimed  in  all  these  different  relations. 

The  first  question  then  is,  whether,  in  the  exercise  of  his  duty 
under  the  order  to  tax,  independently  of  any  other  question,  it  is 
competent  for  the  taxing  Master  to  exercise  the  jurisdiction  he  has 
thus  assumed.  It  certainly  struck  me  at  first  that  this  was  a  large 
discretion  for  the  taxing  Master  to  exercise  under  an  order  to  tax 
costs,  as  in  substance  and  effect  it  was  not  taxing  the  costs 
at  all,  for  disallowing  all  costs  except  the  costs  out  of  pocket 
is  in  substance  disallowing  all  costs,  the  actual  out  payments 
not  being,  properly  speaking,  costs  which  constitute  those  pro- 
fessional charges  which  a  solicitor  claims  against  his  client.  I  find,  . 
however,  that  *it  has  been  so  understood  by  the  present  taxing  [  '♦'•^^  ] 
Masters,  and  a  case  was  referred  to,  decided  by  his  Honour  Yice- 
Chancellor  Knight  Brucb,  in  which  he  held  that  under  a  general 
order  to  tax  it  was  competent  to  the  Master  to  exercise  such  a  discretion . 

Being  desirous  then  of  ascertaining  the  practice,  not  only  as 
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Cbadock  existing  subsequently  to  this  decision  but  how  it  was  understood 
PiPKB.  previously,  it  became  necessary  for  me  to  resort,  not  to  the 
present  taxing  Masters  whose  experience  was  very  nearly  coeval 
with  the  decision,  but  to  the  Masters  in  ordinary  upon  whom 
the  duty  of  taxation  devolved  prior  to  that  time.  I  therefore 
referred  to  those  Masters,  to  nearly  all  I  believe  who  were  Masters 
anterior  to  the  time  when  the  case  referred  to  came  before  his 
Honour  Vice-Chancellor  Knight  Bruce,  and  I  have  had  a  certificate 
in  the  following  terms  from  the  Senior  Master,  Master  Dowdeswell, 
whose  experience  and  attention  to  the  business  of  the  (3ourt  is 
always  mentioned  as  entitling  him  to  the  highest  consideration. 
''  Under  the  common  order  of  taxation  of  costs  as  between  solicitor 
and  client,  it  was  my  practice,  and  I  believe  it  was  the  practice  of 
the  other  Masters,  to  disallow  all  costs  to  a  solicitor  who  was  also 
a  trustee,  except  costs  out  of  pocket,  in  all  cases  in  which  an  objection 
was  taken  that  no  other  costs  ought  to  be  allowed,  and  that,  without 
any  special  order  as  to  the  allowance  or  disallowance  of  any  such 
costs."  I  also  have  the  same  opinion  communicated  to  me  by 
Master  Farrer  and  Master  Brougham.  The  opinions  of  these  three 
Masters,  who  had  experience  of  the  mode  of  taxing  costs  before  that 
duty  was  transferred  from  the  Masters  in  ordinary  to  the  present 
taxing  Masters,  coupled  with  the  acknowledged  practice  of  the 
taxing  Masters,  which  I  have  also  ascertained,  leave  no  doubt  on 
[  •r,7«  ]  my  mind  that  my  first  impression  was  not  *correct,  although  there 
is  certainly  a  little  difficulty  in  reconciling  so  large  a  discretion  with 
what  appears  to  me  to  be  its  proper  and  legitimate  exercise.  The 
practice  being,  however,  as  I  have  just  stated,  that  part  of  the 
present  case,  which  is  founded  upon  a  supposed  excess  of  power  on 
the  part  of  the  taxing  Master,  necessarily  fails. 

The  question  then  which  remains  to  be  considered  is,  whether 
the  taxing  Master,  in  the  exercise  of  his  jurisdiction,  has  come  to 
a  right  conclusion  in  the  present  case.  Now  as  to  the  costs  of  a 
trustee  himself,  where  he  is  a  party  to  a  cause  as  trustee,  and  also 
acts  as  solicitor  for  such  trustee,  there  can  I  think  be  no  doubt  but 
that  the  Master  would  exercise  a  proper  discretion  in  disallowing 
all  costs.  The  Vige-Ghanoellob  of  England,  however,  was  of 
opinion  that  that  did  not  apply  to  the  present  case,  upon  the  ground 
that  the  suits  having  been  many  years  pending,  and  there  having 
been  a  formerorder  directing  the  taxation  of  costs,  the  costs  were  then 
taxed  as  between  solicitor  and  client  without  regard  to  the  fact  that 
the  trustee  was  a  solicitor  and  was  acting  as  solicitor  for  himself » 
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andmthout  any  objection  on  that  ground  being  then  made,  the      Cbadook 
atiention  of  neither  the  Master  nor  the  Court  being  called  to  the       piper. 
circumBtance.     Now  although  the  order  upon  which  the  present 
costs  ^ere  ordered  to  be  taxed  recognises  that  taxation,  and  directs 
the  taxation  of  the  subsequent  costs,  still  it  contains  no  specific 
direction  to  the  Master  ;  and  I  cannot  understand  how  the  fact  of 
an  error  having  been  committed  in  a  prior  taxation  of  costs,  is  to 
lead  to  the  conclusion  that  the  Court  intended  that  error  to  be  con- 
tinued  and   acted   upon   in   the    subsequent    taxation.    I    think, 
therefore,  that  all  that  the  taxing  Master  had  to  do,  was  to  perform 
his  ordinary  duty  as  a  taxing  Master,    and  in  the  execution  *of       [  *<>77  ] 
that  duty  (no  special  direction  having  been  communicated  to  him) 
to  look  solely  at  the  order  under  which  he  was  acting.    He  thus 
bad  a  duty  to  perform  just  as  if  the  reference  had  been  made  to 
him  in  the  first  instance  to  tax  the  costs  as  between  solicitor  and 
client,  and,  so  far  as  he  has  disallowed  costs,  which  were  the  costs 
of  the  trustee,  I  have  no  doubt  that  he  was  quite  right. 

But  it  is  contended,  that  a  trustee  having  acted  as  solicitor  for 
other  parties,  defendants  in  some  of  the  suits  and  plaintiffs  in 
others,  is  not  entitled  to  any  costs  beyond  costs  out  of  pocket  in 
respect  of  such  employment.  It  may  well  be  supposed  that  the 
secarity  against  abuse  would  be  better  effected,  if  the  rule  were  to 
apply  to  such  cases.  A  trustee  being  also  a  solicitor,  is  very  likely 
to  have  entrusted  to  him  the  exclusive  management  of  the  trust 
property ;  and  he  may  therefore  have  discretionary  powers  to 
institute,  frame  and  manage  suits,  a  discretion  too  likely  to  be 
inflnenced  by  the  profits  which  may  accrue  to  him  in  respect  of 
eoets  of  other  parties  for  whom  he  may  act,  as  of  his  own.  But, 
on  the  other  hand,  any  such  rule  might  easily  be  evaded ;  a  name 
is  easily  borrowed,  and  practically  the  supposed  security  would  not 
be  very  effectual.  My  duty,  however,  is  to  ascertain  whether  the 
rale  has  been  so  extended,  rather  than  to  speculate  upon  any 
advantages  which  may  be  thought  likely  to  arise  from  its  extension. 
Now  the  rule  has  been  supposed  to  be  founded  on  the  well-known 
principle,  that  a  trustee  cannot  be  permitted  to  make  a  profit  of  his 
office,  which  he  would  do,  if,  being  a  party  to  a  cause  as  trustee,  he 
were  permitted,  being  also  a  solicitor,  to  derive  professional  profits 
from  acting  for  himself  as  such  party.  In  the  *case  of  New  v.  t  *^^^  ^ 
Jdn€s(i),  the  question  arose  from  business  done  by  a  trustee  as 
mieh,  and  it  was  held  that  he  could  not  charge  for  such  business 

(1)  Post,  p.  244. 
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Gbadock  as  a  solicitor.  In  Moore  v.  Frowd  (i),  the  business  and  employment 
PiPBB.  ^^  respect  of  which  costs  were  claimed  were  the  proper  business 
and  employment  of  a  trustee ;  and  that  I  so  understood  that  case 
is  clear  from  the  expressions  I  then  used;  ''If  an  attorney  be 
allowed  to  make  profit,  by  means  of  professional  business,  of  his 
office  of  trustee,  it  will  constitute  an  exception  to  a  rule  well  known 
and  established  in  all  other  cases :  a  factor  acting  as  an  executor  is 
not  so  entitled,  nor  a  commission  agent." 

The  case  of  Carmichael  v.  Wilson  (2)  has  been  supposed  to  be  an 
authority,  founded  upon  the  opinion  of  Lord  Eldon,  against  the 
existence  of  any  rule  depriving  a  solicitor  of  his  costs  except  costs 
out  of  pocket,  when  acting  for  himself  as  trustee;  but  it  is  clear 
from  a  report  of  that  case  in  another  stage  of  it,  in  2  Dow  &  Clark, 
51,  that  the  report  in  Molloy  cannot  be  relied  upon.  That  decision 
is  said  to  have  been  made  in  December,  1825,  upon  exceptions  to 
the  Master's  report ;  but  from  the  report  in  Dow  &  Clark  it  appears 
that  no  such  question  could  then  have  been  decided.  An  executor 
being  a  solicitor  had  instituted  several  suits  on  account  of  tlie 
testator's  estate ;  and  upon  a  decree  by  the  legatees  against  him, 
the  Master  was  directed  to  enquire  as  to  the  institution  and  proper 
conduct  of  such  suits,  and  to  tax  the  executor's  costs,  but  without 
prejudice  to  whether,  as  executor,  he  was  entitled  to  such  costs, 
beyond  costs  out  of  pocket.  The  Master  made  his  report,  stating 
[  *(>79  ]  objections  to  the  conduct  of  ''^these  suits,  and  suggesting  that,  as 
such  suits  were  still  pending  and  the  results  uncertain,  it  would  I>e 
proper  to  postpone  the  consideration  of  the  executor's  costs  until 
the  result  of  such  suits  should  be  ascertained.  To  this  report  the 
executor  excepted,  which  exceptions  were  heard  on  the  6tli  Decem- 
ber, 1825,  and  were  then  overruled,  which  is  the  hearing  reported 
in  2  Molloy;  but  the  only  decision  was,  that  the  claim  to  costs 
should  be  postponed,  and  not  as  to  the  mode  in  which  they  should 
be  taxed.  This  also  was  a  case  in  which  the  costs  in  question  were 
the  proper  costs  of  the  trustee. 

So  far,  therefore,  the  rule,  as  laid  down  and  acted  upon,  is  con- 
fined to  cases  in  which  the  business  or  employment  of  the  solicitor 
is  the  proper  business  or  employment  of  the  trustee  ;  but  it  is  no  part 
of  the  business  or  employment  of  a  trustee  to  assist  other  parties 
in  suits  relative  to  the  trust  property.  If,  therefore,  the  trustee 
act  as  solicitor  for  such  other  parties,  such  business  or  employment 
is  not  any  business  or  employment  of  the  trustee  ;  and  the  rule  as 
(1)  45  R.  E,  205  (3  My.  &  Cr.  45).  ('2)  2  Moll.  6M. 
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hitherto  laid   down   does  not  apply,  and  no  case  has  yet  arisen      Cbadook 

nising  the  question,  whether  the  rale  oaght  to  be  extended  to  costs       pipbb. 

of  other  parties  for  whom  the  trustee  has  acted  as  solicitor.    In  the 

case  of  Frctser  v.  Palmer  (1),  the  distinction  was  taken,  and  I  think 

properly  dealt  with.     I  collect  from  the  report,  that  there  was  first 

ft  suit  in  which  the  trustee  acted  as  solicitor  for  the  cestuis  que 

trust  who  were  plaintiffs,  and  in  that  suit  his  costs  were  allowed ; 

seeondly,  an  action  in  which  he  was  plaintiff,  and  in  that  his  costs 

were  not  allowed  ;  and  thirdly,  a  suit  in  which  he  was  a  defendant 

and  demurred,  and  in  that  also  his  costs  were  refused.    It  ^appears,       [  *680  ] 

indeed,  that  in  this  last  suit  another  party  also  demurred  for  whom 

the  trustee  acted  as  solicitor,  and  it  does  not  appear  distinctly  how 

the  costs  of  that  demurrer  were  disposed  of;  but  the  distinction 

made  between  the  costs  of  the  first,  in  which  the  trustee  acted  as 

solicitor  for  others,  and  of  the  two  subsequent  suits,  in  which  he 

acted  for  himself,  seems  sufficient  for  the  present  purpose.    I  am 

therefore  of  opinion,  that  the  rule  does  not  extend  beyond  costs  of 

the  trustee,  where  he  acts  as  solicitor  for  himself,  and  that,  with 

this  declaration,  there  should  be  a  reference  back  to  the  Master  to 

review  his  taxation. 

(Considerable  discussion  then  took  place  as  to  the  mode  in  which 
the  rule  laid  down  by  the  Lord  Ghancellob  was  to  be  applied  to 
the  present  case,  especially  to  that  part  of  it  which  related  to  the 
taxation  of  the  bills  of  costs  of  the  trustees  including  J.  Watson,  it 
being  asserted  on  behalf  of  J.  Watson,  that  the  costs  payable  to 
hixn  as  solicitor  were  not  augmented  by  his  having  acted  for  himself 
and  his  co-trustees  jointly. 

The  case  ultimately  stood  over,  in  order  that  the  parties  might 
have  an  opportunity  of  ascertaining  whether  this  assertion  was 
correct  as  a  matter  of  fact.) 

Mr.  J.  Parker  now  contended,  that  the  costs  charged  for  the  •^«'*-  22. 
trustees  generally  were  increased  by  J.  Watson  being  himself  one 
of  those  trustees,  or,  at  all  events,  the  remuneration  coming  to 
J.  Watson  in  respect  of  those  costs  was  so  increased  ;  that,  applying 
the  rule  laid  down  by  the  Lobd  Chancellor,  all  such  remunerative 
costs  ought  to  be  disallowed ;  that  where  a  bill  of  costs  was  joint, 
the  practice  of  the  taxing  Masters  was  to  attribute  *an  aliquot  [  **i8i  ] 
portion  to  each  party  liable  (2) ;  and  that  this  principle  ought  to  be 

(1)  M  B.  B.  507  f4  Y.  &  0.  616).  (2)  Smith's  Ch.  Pr.  vol.  ii.  p.  466 

(3rd  ed.). 
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Gradook      applied  to  the  joint  bills  in  the  present  case,  and  J.  Watson's  pro- 
PipjER.       portion  of  the  joint  costs  disallowed  accordingly.     He  did  not^ 
however,  point  out  in  the  bills  of  costs  any  items  charged  on  behalf 
of  J.  Watson  exclusively. 

Mr.  Bethell,  contrd,  submitted  that  the  present  was  not  like  the 
case  where  a  number  of  parties  being  jointly  liable  to  their  solicitor, 
the  Court  disallows  the  costs  of  one  of  those  parties,  to  which  case 
alone  the  rule  of  practice  referred  to  as  acted  on  by  the  taxing 
Masters  applied ;  that  the  sole  point  to  which  the  decision  of  the 
LoBD  Chancellor  was  directed  was  to  prevent  the  trustee  making 
any  profit  by  acting  as  solicitor ;  that  in  the  present  instance  it 
could  not  be  shown  that  the  costs  payable  to  J.  Watson  were  at  all 
increased  by  his  being  one  of  the  parties  in  respect  of  whom  the 
costs  were  charged,  especially  as  all  the  costs  related  to  matters 
subsequent  to  the  hearing. 

Mr.  J.  Parker,  in  reply. 

The  Lobd  Chancellor: 

What  I  have  already  decided  is  simply  that  the  Vicb-Chancblix>r 
has  not  taken  a  right  view  of  the  matter  in  giving  full  costs  to  the 
solicitor,  and  therefore,  that  so  far  as  the  solicitor  being  a  trustee 
had  costs  of  his  own,  the  well  established  rule  that  he  ought  only 
to  have  the  costs  out  of  pocket  ought  to  prevail.  I  stated  however, 
my  opinion,  that  where  he  acted  for  the  others  it  was  no  longer  an 
acting  in  the  character  of  trustee,  and  that  he  was  not  precluded 
[  ^682]  from  acting  as  solicitor  ^though  he  was  trustee  of  the  fund.  Those 
two  points  I  decided,  and  the  question  was,  what  was  to  be  done  in 
carrying  out  my  decision  in  reference  to  the  present  case.  The 
matter  having  stood  over  for  enquiry,  it  now  appears  that  the 
solicitor  entered  a  joint  appearance  for  himself  and  his  co-trustees, 
and  also  for  his  wife  who  was  one  of  the  cestuis  que  trust ;  and  it 
remains  now  to  determine  how  the  rule  laid  down  by  me  is  to  be 
applied  to  this  state  of  circumstances. 

It  appears  to  me,  that  the  rule  of  taxation  to  which  reference  has 
been  made,  has  no  application  to  this  case,  and  for  this  reason, 
that,  if  there  are  four  persons  who  appear  jointly,  and  one  ia 
disallowed  his  costs,  or  not  allowed  his  costs,  and  the  other  three 
are,  unless  the  Master  in  taxing  separated  the  costs  of  one  from  the 
other,  he  would  not  carry  out  the  order  of  the  Court.  Suppose  the 
costs  claimed  by  the  solicitor  from  these  parties  was  a  sum  of  40/.  ; 
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ii  the  Master  disallowed  a  foarth  part  because  one  of  the  parties  was      gbadook* 
not  allowed  his  costs,  the  solicitor  would  get  only  80Z.  instead  of  40Z. ;       pipbb. 
but  if,  on  the  other  hand,  the  Master  did  not  make  that  distinction, 
he  would  give  the  402.,  and  this  would  not  be  carrying  out  the 
intention  of  the  Court. 

The  matter  now  for  consideration  is,  in  what  way  the  intention 
of  the  Court  and  the  principle  of  the  rule  laid  down  by  me  id  to  be 
carried  out  in  taxing  the  costs  in  the  present  instance.  There  is 
here  a  sum  oi  money  claimed  for  costs  of  certain  parties,  of  whom 
the  trustee  is  one,  and  the  principle  I  have  laid  down  is,  that  the 
solicitor  is  to  be  entitled  to  his  costs  as  an  ordinary  solicitor  in 
respect  of  parties  for  whom  he  appears  unconnected  with  himself. 
Now  if  such  an  apportionment  of  costs  as  that  referred  to  was  here 
made,  it  would  destroy  the  rule  of  the  Court,  because  the  solicitor 
woold^  *not  then  get  the  costs  of  the  parties  for  whom  he  appears,  [  *633  ] 
those  costs  not  being  at  all  increased  by  his  being  one  of  those 
parties.  Now,  taking  the  same  sum  as  before,  say  40Z.,  as  the 
whole  costs,  and  assuming  that  no  extra  costs  are  incurred  by  the 
solicitor  being  himself  one  of  the  defendants,  the  401.  will  be,  in 
fact,  the  costs  of  the  parties  other  than  the  solicitor,  and  will  be 
the  sum  which,  if  he  did  not  appear  for  himself,  he  would  be 
entitled  to  receive.  This  being  so,  it.  could  not  be  said,  consistently 
with  the  principle  which  I  have  laid  down,  that  he  is  to  have  any 
less  som ;  but  this  would  be  the  effect  of  applying  the  rule  of 
taxation  referred  to.  It  seems  however  to  me  that  the  unavoidable 
result  IB,  that  the  costs  of  the  parties  for  whom  the  solicitor 
appeared,  and  for  whom  he  had  a  right  to  appear,  and  for  which 
appearance,  according  to  the  rule  I  have  laid  down,  he  has  a  right 
to  receive  full  costs,  ought  not  to  be  diminished  by  the  circum- 
stance of  his  being  a  party  associated  with  them,  that  association 
not  increasing  the  costs  of  the  client.  I  think,  therefore,  that  in 
taxing  the  costs  of  the  parties  where  he  is  one,  he  must  be  allowed 
the  costs  as  if  he  was  not  a  party  himself :  I  assume  now,  that, 
upon  looking  into  the  bill  of  costs,  it  does  not  appear  that  any 
portion  of  it  is  for  costs  which  have  been  occasioned  by  the  solicitor 
appearing  for  himself  independently  of  other  parties. 

Some  farther  discussion  then  arose  as  to  the  terms  in  which 
the  order  shoald  be  drawn  up,  and  whether  there  should  be  a 
reference  back  to  the  Master  to  tax  the  costs  in  question,  applying 
to  that  taxation  the  principle  laid  down  by  the  Lobd  Chancellor,. 
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Cradook 

r. 
Piper. 

[  •684  ] 
[  685,  n.  ] 


It  being  conceded,  on  the  part  of  the  appellants,  that  nothing 
would  be  gained  by  the  reference,  it  was  ultimately  *determined 
that  the  order  should  [contain  the  following  direction  respecting  the 
appeal  as  to  the  taxation  of  costs].  And  it  appearing  that  the  costs 
in  the  said  bills  mentioned,  incurred  or  charged  on  behalf  of  the 
said  defendant  John  Watson  and  his  co-trustees,  and  the  other 
defendants  for  whom  he  acted  as  solicitor  in  these  suits,  or  some 
of  them,  were  not  in  any  manner  increased  by  his  appearing  or 
acting  for  himself  and  them  jointly  beyond  what  they  would  have 
been  if  he  had  appeared  or  acted  for  them  solely  and  not  for  him- 
self and  them  jointly — it  is  ordered  that  the  petition  of  appeal  and 
re-hearing  be  dismissed  with  costs. 


COURT  OF  EXCHEQUER  IN  EQUITY. 


1833. 
Aug.S. 

Lord 

Lymdhdrst, 

C.B. 

[  66S,  n,  ] 


[  669,  n.  ] 


NEW  V.  JONES  (1). 

(1  Mao.  &  G.  668,  n.— 672,  n. ;  S.  C.  1  H.  &  Tw.  632,  «.) 

A  solicitor  who  accepts  a  trust  under  a  will  or  settlement  is  not  entitled 
to  charge  for  work  and  labour  done  by  him  as  a  solicitor  in  executing  the 
trust. 

Thg  question  raised  and  now  decided  in  this  case,  was,  whether 
a  trustee  or  executor,  who  is  a  solicitor,  is  entitled  to  charge  for 
business  done  in  the  trust  as  a  solicitor.  A  minor  question  was, 
whether,  if  not  entitled  to  make  such  charges,  he  was  entitled  to 
the  value  of  stamps  and  parchments  of  a  deed,  prepared  with  the 
approbation  of  his  co-trustees,  but  never  executed. 

In  the  first  argument  on  these  points,  the  case  of  Turner  v. 
Hill,  lately  decided  by  his  Lordship,  but  not  yet  reported,  was 
cited  against  the  solicitor's  right  to  charge;  and  the  cases  of 
Baker  v.  Grosvenor  (2),  and  Carmichael  v.  WUlson  (3)  decided  in  the 
House  of  Lords,  were  cited  on  the  other  side. 

The  questions  having  again  come  on  for  further  argument  on  a 
succeeding  day : 

The  Lord  Chibf  Baron  observed,  that  it  was  the  duty  of  a 
trustee  to  watch  over  the  solicitor  in  all  proceedings  connected 
with  the  trust,  and  to  take  care  that  he  did  only  that  which  was 

(1)  The  following  report  of  this  case      accuracy  may  be  fully  relied  upon, 
has  been  copied  (by  peimission)  from 
The  Legal  Obaerver,  vol.  vi.  p.  410,  and 
the  reporters  are  informed  that   its 


(2)  Cited  from  MS. 
Lavat. 

(3)  4  Bligh,  145. 


notes  of  Mr, 
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proper,  aud  that  his  charges  were  not  unreasonable ;  he  was  also  Nicw 
bound  to  tax  the  costs  of  the  solicitor  if  necessary.  The  trustee  jom'bs. 
being  appointed  for  this  daty,  the  question  was,  whether  a  court  of 

oqoity  would  allow  a  trustee,  acting  as  an  attorney  to  the  trust 

estate,  his  charges  for  work  and  labour  in  that  capacity  ? 

Mr.  LovtU  said,  there  had  lately  been  two  cases  of  this  nature 

decided  in  the  Court  of  Chancery;   the  first  of  which  came  on 

before  Sir  W.  Grant,  and  was  this :  a  gentleman  of  the  name  of 

Grosvenor,  who  was  a  partner  in  the  house  of  Wadeson,  Barlow 

and  Grosvenor,  solicitors,  was  appointed  a  trustee  under  a  deed, 

which  was  a  trust  to  sell  a  certain  estate,  to  pay  an  auctioneer 

a  snm  of  money  owing  to  him  by  the  gentleman  executing  the 

deed,  and  the  expenses  of  the  conveyance.     The  house  of  which 

Mr.  Grosvenor  was  a  partner  transacted  the  business  as  solicitors 

for  the  trust    The  case  came  on  before  Sir  W.  Grant,  and  it  was 

then  contended,  that  on  the  principles  of  public  policy,  they  could 

not  charge  for  business  so  transacted,  inasmuch  as  Mr.  Grosvenor 

was  a  partner  in  the  house ;  for  that  if  a  trustee  so  circumstanced 

was  permitted  to  act,  there  would  be  no  security  for  the  trust. 

Sir  W.  Grakt  said,  that  he  knew  of  no  authority  in  which  it  was 

ever  held,  that  if  a  trustee,  being  a  solicitor,  transacted  such 

matters  of  business,  in  respect  of  which  it  was  necessary  *to    [  *^^^'  ^  3 

employ  a  solicitor,  he  might  not  be  allowed  such  charges,  unless  it 

was  shown  that  they  were  improperly  made.    In  consequence  of 

that,  Mr.  Grosvenor  was  allowed  his  charges  in  respect  of  the 

basiness  transacted  by  the  house  of  which  he  was  a  partner. 

There  was  another  case  of    this  nature   that  came  before  the 

Yiee-Chancellor  about  ten  days  since;   it  was  that  of  Daniel  v. 

Gald$on(i),  in  which  the  defendant  was  a  trustee  under  a  will, 

which  directed  the  estates  to  be  sold;   he  was  also  a  solicitor, 

and  acted  as  soch  in  all  those  matters  of  business  in  which  it  was 

necessary  to  employ  a  solicitor:  he  made  up  his  accounts,  and 

those  charges  were  disallowed.    It  was  contended  by  Sir  K.  Sugden, 

for  the  solicitor,  that  the  Master,  in  taking  the  accounts,  had  not 

allowed  the  sums  charged    by  this  gentleman  with   respect  to 

biuiness  so  transacted ;  in  consequence  of  which,  they  came  into 

Court  to  have  the  minutes  corrected,  by  introducing  other  words 

for  the  allowance  of  such  charges  when  Mr.  Lynch,  who  was  for 

the  cestoi  que  trust,  opposed  the  alteration,  and  stated  that  the 

(1)  Not  reported. 
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New  object  of  it  was  to  get  an  allowance  in  respect  of  business  which 
Jokes.  ^^^  transacted  by  the  trustee  in  character  of  a  solicitor ;  which 
upon  the  principles  of  public  policy,  he  could  not  obtain,  inasmuch 
as  it  was  the  duty  of  the  trustee  to  watch  over  the  solicitor. 
The  Vice-chancellor  said,  he  was  not  aware  of  any  thing  which 
prevented  a  trustee,  being  a  solicitor,  from  being  paid  for  business 
done  by  him  in  that  character;  if  it  was  necessary  for  a  solicitor 
to  be  employed,  and  his  charges  were  such  as  would  be  proper,  if 
ilie  business  had  been  done  by  another  solicitor. 

Mr.  DiLckwcyrth  said  it  was  of  great  importance  that  the  point 
should  be  decided  ;  it  was  the  general  impression  among  the 
members  of  the  profession,  that  in  such  cases  a  solicitor  is  not 
allowed  to  charge  for  business  done  by  him. 

The  Lord  Chief  Baron: 

A  trustee  generally  is  not  allowed  to  make  any  charge  for  his 
labour  in  the  execution  of  the  trust :  he  might,  if  he  did  not  like 
the  office,  decline  it ;  but  if  he  accepted  it,  the  law  of  this  Court, 
and  indeed  public  policy,  prohibited  him  from  making  any  advan- 
tage of  it:  that  being  the  law  generally,  the  question  now  is, 
whether  a  trustee,  being  a  solicitor,  can  charge  for  his  labour  as 
such,  in  exception  to  the  general  rule. 
[  671,  n.  ]  His  Lordship  having  taken  time  to  look  into  cases,  delivered  the 
following  judgment  on  a  subsequent  day. 

The  sole  question  to  be  decided  is,  whether  or  not  a  solicitor,  who 
was  an  executor  or  trustee,  is  entitled  to  be  paid  his  bill  of  costs  for 
business  done  by  him  as  an  attorney,  in  the  execution  of  his  trust. 
There  is  no  point  more  clearly  established  as  a  general  rule,  by  the  case 
of  Robinson  v.  Pett  (i),  and  other  decisions,  than  that  an  executor  or 
trustee  is  not  entitled  to  be  paid  for  his  trouble.  If  the  accounts  of 
the  deceased  were  complicated,  and  the  executor  took  upon  himself  to 
settle  and  arrange  those  accounts,  although  it  might  take  up  much 
of  his  time  and  attention,  the  principle  of  equity  was,  that  he  was  not 
entitled  to  compensation  for  his  time  and  trouble ;  if  he  chose  to 
employ  an  accountant  to  settle  these  accounts,  for  the  expenses  so 
occasioned,  he  was  entitled  to  be  remunerated  out  of  the  estate.  The 
principle  is  this :  it  is  the  duty  of  an  executor  and  a  trustee  to  be  the 
guardian  of  an  estate,  and  to  watch  over  the  interests  of  the  estate 
committed  to  his  charge ;  if  he  be  allowed  to  perform  the  duties  of  the 
estate,  and  to  claim  compensation  for  his  services,  his  interest  would 

(1)  3  P.  \\ui8.  249. 
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then  be  opposed  to  his  duty ;  and  as  a  matter  of  prudence,  the  Court        Nbw 

did  not  allow  the  executor  or  trustee  to  place  himself  in  that  situation.       jonbs. 

If  be  chose  to  perform  those  duties  or  services  on  that  estate,  he  was 

not  entitled  to  receive  compensation .    The  case  applies  as  strongly  to 

an  attorney,  as  to  that  of  any  other  person ;  for  if  an  attorney,  who  is 

ID  executor,  performs  business  that  was  necessary  to  be  transacted, — 

if  this  attorney,  being  an  executor,  performs  those  duties  himself,  he, 

in  my  opinion,  is  not  entitled  to  be  paid  for  the  performance  of  those 

duties :  it  would  be  placing  his  interests  at  variance  with  the  duties 

he  had  to  discharge.     It  was  said  that  the  bill  might  be  taxed,  and 

that  this  would  be  a  sufficient  check :  I  am  of  opinion  that  it  would 

not ;  the  estate  has  a  right,  not  only  to  the  protection  of  the  taxing 

officer,  but  also  to  the  vigilance  and  guardianship  of  the  executor, 

in  addition  to  the  check  of  the  taxing  officer.     There  might  be 

cases  (I  do  not  speak  with  reference  to  the  present  case)  where  a 

trustee,  placed  in  the  situation  of  a  solicitor,  might,  if  he  were 

allowed  to  perform  the  duties  of  a  solicitor,  and  to  be  paid  for 

them,  be  so  placed  that  he  might  find  it  very  often  proper  to 

institute  and  carry  on  legal  proceedings,  which  he  *  would  not  do,     [  *672,  h.  ] 

were  he  to  derive  no  emolument  from  them,  and  were  to  employ 

another  person.     In  point  of  prudence  and  propriety,  and  as  a 

guard  over  the  estate,  I  am  of  opinion  that  it  would  not  be  proper 

that  a  solicitor  who  was  a  trustee  should  be  distinguished  from  an 

ordinary  trustee.     If  a  trustee,  who  is  a  solicitor,  acted  as  a  solicitor, 

he  is  not  entitled  to  charge  for  his  labour :  he  is  entitled  only  to  be 

paid  his  costs  out  of  pocket.    This  rule  applies  to  the  present  case. 


CHANCERY. 

In  re  TOWNSENB,  a  Lunatic  (1),  '»^o- 

'                              ^   ^^  Jan.  25. 

AND  

In  re  The  ACT  1  WILL.  IV.  c.  60.  cott^n'^am, 

(I  Mac.  &  G.  686—687 ;  S.  0.  2  H.  &  Tw.  185.)  ^•^• 


Application  of  the  rule  as  to  the  costs  of  proceedings  under  1  Will.  IV. 
c.  60,  for  the  purpose  of  obtaining  a  reconveyance  of  mortgaged  premises, 
to  the  case  of  a  lunatic  mortgagee  who  was  a  trustee,  and  where  the 
existence  of  the  trust  did  not  appear  on  the  mortgage  deed. 

Iv  tbia  ease  the  mortgaged  premises  were  vested  in  the  lunatic 
w  trustee  upon  certain  trusts,  under  the  will  of  Jane  Kelson.     The 

(1)  b'ee  note  to  In  re  Ltwt$^  p.  1,  ante. 


[686] 
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In  re  petition,  which  was  by  the  mortgagor,  the  hasband  of  one  of  the 
cestuis  que  trust,  prayed  a  reconveyance  in  the  asual  terms ;  that 
new  trustees  might  be  appointed  of  the  trust  premises  vested  in 
the  lunatic ;  and  that  the  costs  of  the  application,  and  consequent 
thereupon,  might  be  paid  out  of  the  estate  of  the  lunatic.  The 
mortgage  deed  did  not  disclose  the  existence  of  the  trust. 

Mr.  Kinglake,  for  the  petition,  referred  to  the  case  of  In  re 
Lewes  (i),  and  submitted  that  it  was  distinguishable  from  the 
present,  inasmuch  as  in  that  case  it  clearly  appeared  on  the  face 
of  the  mortgage  deed  that  the  lunatic  was  a  trustee.  In  the 
present  instance  the  deed  contained  no  such  statement,  nor  was 
there  any  evidence  that  the  mortgagor  had  notice  of  the  fact.  He 
relied  upon  the  authority  of  In  re  Townsend  (2). 

The  Lord  Chanoellob  observed,  that  as  there  was  no  proof  that 

the  mortgagor  had  personal  notice  of  the  fact  that  the  lunatic  was 

a  trustee,  the  present  case  did  not  fall  within  the  principle  of  the 

[  *687  ]      exception  "'^established  in  In  re  Lewes,  and  that  the  general  rule  as 

recognised  in  In  re  Townsend  must  prevail. 

The  object  of  the  petition  being,  in  fact,  to  transfer  the  trust 
premises  to  the  new  trustees,  the  costs  were  ultimately  ordered,  as 
between  the  lunatic's  estate  and  the  cestuis  que  trust,  to  be  paid  out 
of  the  trust  estate. 


I860.       CARLISLE    V.    The    SOUTH    EASTERN    RAILWAY 

ApriU2,?iO.        COMPANY   AND    OTHERS    (DIRECTORS   OF   THE   CoMPANY). 

r  68  •♦  ]         (1  Mac.  &  G.  689—690 ;  S.  0.  2  H.  &  Tw.  366 ;  6  Bail.  Cas.  682 ;  14  Jur.  635  ; 
13  Beav.  295  ;  6  Bail.  Cas.  670 ;  19  L.  J.  Oh.  477  ;  14  Jur.  515.) 

[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report  at 
the  Rolls,  to  be  taken  from  18  Beav.  295.] 

(1)  AnU,  p.  1.  (2)  78  R.  R.  110  (2  Ph.  348). 
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j^^  \^o   volixmes     of     ]Hall  &  Twells's  reports  consist 
\     4jfcM^^  reports    of     appeals  which  are  also  reported  in 
SSVL  &  Gordon,  so  tliat  for  the  purpose  of  the  Revised 
Tioce&QSLry  to  retain   a  very  small  number  of  cases 
*»raafti«6fcV«Q^^^^^^^a  of  Hall  &  Twell8.--().  A.  S.] 

1:n   re  :M:0IIGAN(I).  1840. 

a  B:.  &  Tw.  212-218.)  ^^ 

'WW^^TO^tl^  ol  a  loxeigTi  lixnatic  is  invested  in  England  the  transfer  

thet«>tto\ii«^iaoii entitled  l>y  foreign  law  to  have  thecare  of  the  lunatic's  Lonl 

p«>p«ty  TO^  m  ^©  discretion    of   the  English  Courts,  and  will  not  he     ^^^lIc"^**' 
oxdend  w\&out  au^ciont  reason .  [2121 

Ah  appUcatioti  ^&a  made  to  the  Lord  Chancellor,  on  the  28th  of 
January  last,  on  th^  peUtion  of  the  curator  bonis  of  the  lunatic,  who 
resided  in  Edin\)uigh,  pray ing  the  transfer  of  a  sum  of  90,067/.  18«. 
Three  and  a  quarieT  per  cent.  Sank  Annuities,  standing  in  the  books 
•>f  the  Bank  of  England  in  the  lunatic's  name,  into  the  name  of  tlie 
cmtor  bonis,  and  that  John  Butler,  one  of  the  clerks  in  the  Bank  of 
England,  might  be  directed  to  receive  the  dividends  due  and  to  grow 
due  thereon  previously  to  such  transfer  being  made ;  but  the  Lord 
Cbiscelu>e  declined  to  make  the  order,  on  the  ground  that  the  Act 
1  Yfill.  IV.  c.  65,  *was  not  imperative  (2),  but  left  it  in  his  Lordship's       [  •213  ] 
discretion  to  grant  or  refuse  the  application ;  his  Lordship  not  being 
satisfied  that  the  security  taken  by  the  Court  of  Session  in  Scotland 
from  the  curator  boTus  was  sufficient,  the  petition  stood  over,  and  on 
she 23rd  March,  was  again  mentioned  by  Mr.  Holt  and  Mr.  Sidebottom, 
on  behalf  of  ihe  petitioner,  when  the  Lord  Chancellor  made  an  order, 
•{^inting  the  proper  officer  of  the  Bank  of  England  to  receive  the 
{iceEeiit  and  future  dividends  on  the  90,0672. 18«.  Three  and  a  quarter 
per  eenl.  Bank  Annuities,  and  to  pay  them  over  from  time  to  time, 
doring  the  life  of  the  lunatic,  to  the  curator  bonis. 

On  drawing  up  tlie  order,  a  difficulty  arose  with  reference  to  the 
Bank,  itfi  officers  declining  to  receive  evidence  from  time  to  time  of  the 
lonalie  being  alive,  and  of  the  continuance  of  the  lunacy.  The  same 
difficulty  arose  in  The  Matter  o/Elias  (3),  where  it  was  desired  to  obtain 
a  prospective  order  for  payment  of  dividends,  as  in  the  present  case ; 
and  the  order  there  finally  made  was  confined  to  past  dividends. 

The  order  subsequently  drawn  up  in  the  present  case  was  accord- 
irj^lj  limited  to  the  one  year's  dividends,  less  the  property-tax  due 
00  the  5tb  of  April  last  past. 

(i;  /•  r^  Oarw'rr  (IST2)  L.  K.   13  raised.    See  now  the  Lunacy  Act,  1890, 

£ri.  ij2,  41  L.  J-  Ch.  419,  25  L.  T.  s.  134.— O.  A.  8. 
CH     «iMi  f^f^  auU^  p.  1«1.  (3)  3  Mac.  &  O.  '234. 

'J}  ReMsied  »m  to   tlie  point  here 


ibO  1849.     CH.     1  H.  it  TW.  818—314.  [r.r. 

i«^».  In  ee  ANSTIE(l). 

April -Jb.  „ 

(1  H.  &  Tw.  313— i20;  S.  C.  1  Mac.  &  G.  200.) 

r^vl^^A^  Where  a  lunatic,  entitled  for  life  to  a  considerable  income*  had  been  con- 

(^.C,  nnea  several  years  ni  an  asylum,  among  the  lowest  class  of  pitients,  at  a 

[his  1  small  annual  expense,  and  without  any  particular  nttendanee  or  oomfort9, 

and  the  accumulations  from  his  income  had  been  divided  among  his  brothers 
and  sisters,  an  order  for  the  issuing  of  a  commission  was  mnde.  on  the 
petitifm  of  a  stranger,  and  the  carriage  of  it  was  given  to  him  ;  and  a  crossi 
petition  of  two  brothers  of  the  lunatic  was  dismissed. 

Two  petitions  had  been  presented  In  the  Matter  of  Peter  Sluii-p 
Anstie,  a  lunatic,  not  found  bo  by  inquisition.  The  first  was  pre- 
sented by  Mr.  Bailey,  who  was  the  secretary  of  a  society  called  the 
Alleged  Lunatics*  Friend  Society,  praying  that  a  commission  of 
lunacy  might  issue :  and  the  other  by  two  brothers  of  Anstie, 
praying,  that,  if  the  Lord  Chancellor  thought  that  a  commission 
ought  to  issue,  they  might  have  the  carriage  of  it. 

Two  other  petitions  of  a  similar  nature  had  also  been  presented 
by  the  same  parties,  In  the  Matter  of  Henry  Auatie^  a  younger 
brother  of  Peter  S.  Anstie. 

It  appeared  from  the  affidavits,  that  the  lunatics  were  of  the 
respective  ages  of  sixty  years  and  fifty-three  years :  that  they  had 
been  placed  by  their  father  in  the  asylum  where  they  were  now 
confined,  and  that  Peter  S.  Anstie  had  been  there  since  1809,  and 
Henry  since  1821,  and  that  all  hope  of  their  recovery  had  been 
long  abandoned. 

The  father  of  these  lunatics  died  in  1824,  having  by  his  will 
directed  the  trustees  of  the  will  to  invest  a  sufficient  sum  to  produce 
an  annual  income  of  850Z.,  and  during  the  life  of  his  son  Peter  S. 
Anstie,  to  apply  the  same,  or  so  much  thereof  as  should  from  time  to 
time  be  necessary,  for  the  board,  lodging,  maintenance,  and  clothing, 
and  all  proper  medical  care  and  attendance  of  his  son  Peter  Sharp, 
so  as  to  administer  to  him  as  many  comforts  as  his  state  and  cir- 
cumstances would  admit.  And  as  to  so  much  of  the  said  yearly 
sum  (if  any)  as  should  not  be  applied  for  the  purposes  aforesaid, 
upon  trust  to  invest  the  same  from  time  to  time,  so  as  to  accumulate 
[  *3M  ]  by  way  of  compound  ^interest :  and  if  his  son  became  of  sound 
mind,  and  continued  so  for  twelve  months,  the  principal  fund,  with 
the  accumulations,  was  to  be  paid  to  him.  He  then  made  a  similar 
provision  for  Henry  ;  and  he  appointed  one  of  his  sons,  Benjamin 
Anstie,  and  two  other  gentlemen,  executors.  The  annual  payments 
made  by  the  father  during  his  life  to  the  keeper  of  the  asylum,  in 

(1)  The  report  of  this  case  in  1  Mac.  &  G.  200,  is  very  meagre.~0.  A.  S. 


VOL.I.XXXIV.]    1849.     CH.    1  H.  &  TW.  814—816.  261 

respeet  of  each  of  the  lunatics,  amounted  to  about  188Z.,  and  121.  in  re 
for  extra  cbargee.  The  same  rate  of  payment  was  continued  by 
Benjamin  Anstie,  who  acted  chiefly  in  the  execution  of  the  trusts 
of  ihe  will,  till  January,  1843,  when  he  died.  Shortly  afterwards 
some  correspondence  took  place  between  one  of  the  surviving 
execators  and  the  keeper  of  the  asylum,  with  the  concurrence  and 
at  the  reqaest  of  the  lunatics'  family;  and  the  payment  was  reduced 
to  1101.  per  annum  for  each  of  the  lunatics.  Since  that  time  they 
had  been  confined  in  the  worst  department  of  the  asylum,  and 
among  the  lowest  class  of  patients. 

In  1846  the  trust  fund,  which  had  been  set  apart  for  the  benefit 
of  the  lanaticB,  amounted  to  29,180Z.  New  S^  per  Cents. ;  and  a 
part  of  it,  namely,  8,4002.,  was  in  that  year  divided  among  the 
Beven  hrothers  and  sisters  of  the  lunatics,  or  their  representatives. 

Mr.  Malins  and  Mr.  Jolliffe  appeared  in  support  of  Mr.  Bailey's 
petition,  and 

Mr.  Rdt  and  Mr.  FoUett  in  support  of  the  cross  petition. 

The  principal  question  was,  whether  the  carriage  of  the  com- 
missions ought,  under  the  circumstances,  to  be  given  to  Mr.  Bailey, 
although  he  was  a  stranger  to  the  lunatics  and  their  family ;  or 
whether  the  brothers  of  the  lunatics  were  not  entitled  to  the  cai-riage 
of  them.     *    *    * 

TsB  Lord  Chancellor:  [  hi5  j 

I  think  my  course  is  very  clear  in  this  case.     I  am  not  sitting  in 

judgment  on  the  conduct  of  these  parties,  morally  or  legally ;  but 

my    sole  duty  is  to  do  that  which,  consistently  with  the  general 

practice  of  the  Court,  is  most  for  the  benefit  of  the  unfortunate 

persons  who  are  the  objects  of  the  present  application.     And  there- 

fore,  no  doubt,  the  only  question — there  being  no  question  as  to  the 

iBSoing  of  the  commission — is,  who  shall  have  the  carriage  of  it. 

Mr.  Bailey,  a  stranger,  applies  for  a  commission  to  issue  to  inquire 

into  the  state  of  mind  of,  and  throw  protection  around,  these  two 

unfortunate  men.    It  is  said  he  is  the  secretary  of  a  society.    I  do 

not  think  it  is  necessary  to  inquire  what  office  he  holds  in  that 

society :  he  is  a  stranger,  no  doubt,  and  he  has  difficulties  thrown 

in  his  way.    He  has,  therefore,  to  make  out  that  it  is  a  case  in 

which  the  Chancellor  would  recognise  the  interference  of  a  stranger. 

He  certainly  does  not  diminish  his  claim  because  he  acts  on  behalf 

of  a  aociety  of  persons  who  are  associated  together  for  the  most 
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In  re  benevolent  purposes.  I  give  no  opinion  as  to  the  mode  in  which 
they  may  carry  out  their  objects;  but  they  are  a  body  associated 
together  for  the  most  benevolent  purposes,  and  for  purposes  which, 
I  am  sorry  to  say,  notwithstanding  all  the  care  which  the  provisions 
of  the  law  have  established,  require  some  assistance  from  those  who 
may  be  disposed  to  look  after  their  unfortunate  fellow-creatures, 
who  are  unable  to  take  care  of  themselves. 

That  petition  was  presented  in  February;  and,  in  the  month  of 
[  *Hi6  ]  March,  two  brothers  of  the  lunatics  present  their  ^petition,  in  order, 
if  possible,  to  defeat  the  petition  of  Mr.  Bailey.  They,  no  doubt, 
would  not  have  presented  their  petition  if  Mr.  Bailey  bad  not 
presented  his.  Years  have  gone  by,  during  which,  if  they  had 
thought  proper  to  ask  for  the  interposition  and  for  the  assistance 
of  the  Court  in  taking  care  of  the  interests  of  their  unfortunate 
broihers,  the  presenting  of  a  petition  for  that  purpose  would  have 
been  a  very  natural  and  obvious  course  to  pursue ;  but  they  pre- 
ferred the  course  which  was  adopted,  not  asking  for  the  interposition 
of  the  Court.  Nothing,  in  that  case,  could  have  been  done  with 
regard  to  the  persons  or  property  of  these  two  unfortunate  men, 
without  the  sanction  and  approbation  of  the  Court.  Now,  that  fact 
alone  would  be  a  pretty  strong  one  in  favour  of  Mr.  Bailey,  because 
he  can  only  be  influenced  by  good  and  benevolent  motives.  The 
brothers  who  now  come  forward  and  ask  for  a  commission  have 
stated  nothing,  and  claim  nothing ;  and  there  can  be  no  reason  why 
the  application  which  is  made  by  them  was  not  made  years  ago. 
The  facts  were  the  same  ;  the  state  of  the  lunatics  was  the  same  ; 
the  state  of  the  property  was  the  same;  but  they  abstain  from 
coming  here  until  they  are  brought  here,  in  fact,  by  the  petition 
presented  by  Mr.  Bailey.  Am  I,  then,  to  take  from  Mr.  Bailey  the 
carriage  of  that  commission,  which  it  is  acknowledged  must  issue, 
for  which  he  has  applied,  and  which  nobody  else  applied  for  until 
he  made  the  application,  when  others  come  forward  rather  to 
defeat  his  application  than  to  obtain  the  commission  on  their  own 
behalf? 

Without  entering  at  any  length  into  the  details  which  have  been 
brought  before  me,  I  have  at  least  these  facts :  that  there  are  two 
persons  of  considerable  income,  considering  the  position  in  which 
they  stand — 850Z.  a  year  apiece,  without  reference  to  the  savings 
of  the  accumulated  dividends, — an  income  ample,  in  the  opinion 
[  *Hi7  ]  of  their  father,  *and  ample  in  everybody's  opinion,  as  it  must  be,  to 
do  all  that  is  necessary  to  be  done  on  behalf  of  persons  in  their 
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ritaation.    Wbat  do  I  find  to  be  the  course  adopted  by  the  brothers  ?        in  re 
I  find  it  commences  with  a  negotiation  to  reduce  the  amount  to  be         ^^tib. 
pftid  for  taking  care  of  them  to  the  lowest  possible  sum.    They  offer 
low. ;  they  haggle  on  100  guineas,  and,  at  last,  it  is  settled  for  llOL, 
which  is  paid  for  persons  who  are  admitted  to  be  placed  on  the 
lowest  scale  of  the  establishment  in  which  they  were  to  reside. 
Now,  it  is  a  matter  of  universal  observation,  and  applies  to  all  cases 
of  the  care  of  lunatics,  that  the  choice  is  frequently  between  an 
extra  expenditure  or  severity  to  the  lunatic.    We  know  very  well, 
that,  in  many  instances,  unfortunately,  lunatics  who  are  violent  are 
painfully  restrained  by  strait  waistcoats,  or  chained  down  on  the 
beds.    Why  are  they  so  treated  ?    Because  they  have  no  means 
of  paying  for  the  additional  expenses  required  if  they  were  not  so 
treated.    There  is  nothing  to  justify  cruelty,  it  is  true,  but  this  is 
always  found  to   be  the  case ;   and,  if  parties  are  found  in  that 
position,  and  the  inquiry  is,  why  they  are  so  treated,  the  answer  is, 
they  are  violent,  tliey  are  paupers,  nobody  pays  for  the  additional 
attendance  which  would  be  required  if  they  were  not  so  confined ; 
and,  therefore,  in  order  to  protect  others,  and  to  protect  them  against 
their  own  acts,  they  are  obliged  to  be  confined  by  strait  waistcoats 
or  ehains.    That  may  possibly,  in  some  cases,  be  in  some  degree 
excDsable,  from  the  destitute  state  of  the  parties ;  but  it  can  have 
DO  excuse  wliere  there  are  ample  funds  for  the  purpose  :  and  these 
two  individuals  do  not  fall  under  the  description  of  destitute  persons. 
Their  lunacy  baa  induced  habits  which  make  it  necessary  either 
that  they  should  be  deprived  of  the  ordinary  comforts  of  life,  in 
order  to  insure  something  like  cleanliness,  or  that  they  should  have 
more  expense  devoted  to  attendance,  and  those  frequent  changes  of 
linen,  'which,  in  their  unfortunate  circumstances,  are  necessary.       [  *3J8  ] 
Nobody  can  imagine  that  individuals  subject  to  those  afflictions 
mast  necessarily  be  kept  on  stone  floors,  without  furniture  in  the 
nxmi.    Suppose  a  man  of  large  fortune  to  be  afflicted  in  that  way, 
ean  anybody  suppose,  tliat,  of  necessity,  he  should  be  kept  as  these 
two  persons  are  kept?     It  might  be  very  unnecessary  to  incur 
expense  for   perpetual   care  and  for  perpetual  change;  but  that 
woald  be  merely  supplying  the  wants  which  are  now  intended  to 
be  supplied,  by  depriving  them  of  the  ordinary  comforts  of  living  in 
a  place  which  may  be  called  habitable.     I  cannot  think,  therefore, 
nor  do  I  believe,  that  a  considerable  additional  expenditure,  pro- 
perly applied,  would  not  very  much  have  relieved  these  parties  from 
the  discomforts  to  which  they  have  been  exposed. 
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In  re  But  I  am  not  entering  into  that  part  of  the  case :  it  may  be  or  it 

Anstik.      ^^y  ^^j.  j^^  ^  matter  of  inquiry.    I  am  only  now  considering  what 
is  the  right  course  to  be  adopted  with  respect  to  the  parties  who  are 
to  have  the  carriage  of  the  commission.     I  find  a  gentleman  who 
comes  forward  for  the  sole  benefit  of  these  individuals,  and  who 
can  have  no  other  possible  object ;  and  I  find  the  brothers  coming 
forward,  who,  instead  of  administering  to  the  comfort  of  their  two 
lunatic  brothers,  have  done  all  they  could  to  reduce  the  income  and 
the  amount  which  is  paid  to  the  proprietor  of  the  house  in  which 
they  are  kept,  and  have  then  divided  the  accumulated  surplus 
between  themselves  and  other  members  of  the  family.    That  has 
not  been  attempted  to  be  justified.    Mr.  Bolt  has  made  all  the 
apology  for  it  that  the  circumstances  will  permit  of ;  but  let  me 
consider  for  a  moment  what  it  is  likely  to  lead  to.     If  I  am  to  pass 
over  a  circumstance  of  that  sort,  and  not  to  express  my  disapproba- 
tion of  it,  or  consider  it  as  a  reason  for  refusing  the  parties  who  are 
[  *-^i^  ]      applying  for  the  commission,  *that  which  they  are  asking  for,  that 
may  be  the  course  in  a  hundred  other  cases.    A  member  of  a  family 
has  a  certain  income — an  income  sufficient  to  provide  for  every 
possible  comfort  that  a  lunatic  is  capable  of  enjoying — and  if  I  hold 
out  to  the  members  of  that  family,  that  they  may  reduce  the  income 
and  payments  to  be  applied  for  his  benefit  to  the  lowest  possible 
amount,  and  may  then  divide  amongst  themselves  what  is  accamu- 
lated  from  the  savings  so  created,  is  that  a  doctrine  which  is  likely 
to  tend  to  the  benefit  of  these  unfortunate  persons?    On  the  contrary, 
I  think  it  would  be  a  doctrine  of  the  most  dangerous  possible  ten- 
dency, and  I  cannot  but  think,  that,  this  opportunity  having  been 
o£fered,  it  is  my  duty  to  say  that  I  consider  it  is  most  improper.     It 
may  be  more  or  less  excusable  in  any  particular  case,  but  it  is  most 
improper  as  a  system.     If  it  were  permitted  to  be  followed  by  those 
who  are  members  of  a  family,  of  which  some  individual  may  be  so 
afflicted,  it  would  have  a  tendency  to  do  every  possible  injustice  to 
the  unfortunate  individual,  from  pecuniary  and  personal  motives 
operating  on  the  mind  of  those  who  are  connected  by  relationship 
with  that  family. 

Without,  therefore,  entering  at  all  into  the  question,  to  what 
extent  the  comforts  of  the  lunatics  might  be  increased,  or  to  what 
extent  the  brothers  have  been  guilty  of  misconduct  in  the  manner  in 
which  they  have  dealt  with  the  lunatics  and  their  property,  I  cannot 
help  saying,  that  it  is  for  the  interests,  not  only  of  these  two 
unfortunate  men,  but  also  of  all  others  who  may  be  in  the  same 
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aitoAtioo,  not  to  hold  out  to  members  of  a  family,  that  they  can 
with  impunity  thus  conduct  the  affairs  of  a  member  of  the  family 
cntil  tbey  are  discovered,  and  when  discovered,  ask  for  a  commis- 
sion vhich  is  to  be  refused  to  those  who  come  forward  only  for  the 
["orpose  of  protecting  the  interests  of  the  parties  concerned.  Upon 
these  groonds,  therefore,  without  expressing  any  further  opinion  on 
'ihe  eondact  *of  the  parties,  I  think  it  my  duty  to  direct  that  the 
eommissions  issue  to  Mr.  Bailey ;  and  I  think,  for  the  same  reason, 
sod  for  the  same  purpose,  and  on  the  same  principle,  it  is  my  duty 
to  dismiss  the  petition  of  the  brothers,  with  costs. 


In  re 
Anbtik. 


[  ^H^)  ] 


8ALKELD  v.  JOHNSTON. 

1  E  A  Tw.  329—317  ;  S.  C.  1  Mac.  &  G.  242 ;  18  L.  J.  Ch.  493;  reversing 
1  Hare,  196  ;  11  L.  J.  Ch.  201  ;  6  Jur.  210.) 

^Hiere  noD-pa3nnent  of  tithes,  or  the  payment  of  a  modus  in  lieu  of 
tithes,  for  the  period  prescribed  by  the  Tithe  Act,  1832  (2  &  3  Will.  IV.  c.  100), 
» sufficiently  proved,  the  landowner  will  be  protected  from  the  payment  of 
tithes  without  being  required  (as  befoi-e  the  passing  of  that  Act),  to  show 
the  l^al  origin  of  tiie  modus,  or  of  the  discharge  from  tithes. 

T^  operation  of  the  Act  is  not  confined  to  cases  of  claim  of  entire 
«i«tnption  from  tithes,  but  is  applicable  also  to  cases  of  claim  of  partial 
^xempttoD,  although  tithes  have  been  paid  in  respect  of  other  titheable 
iBstten,  the  produce  of  the  same  lands :  {Semhh.) 

Where  the  claim  of  a  vicar  to  tithes  of  certain  matters  is  met  by  an 
allegation  of  enjoyment  of  the  land  for  the  time  prescribed  by  the  Act, 
vithont  payment  of  tithes  on  any  of  the  matters  in  question,  it  is  not 
mnpeient  for  the  vicar  to  go  into  evidence  to  prove  payment  of  tithes  in 
n^ect  of  other  titheable  matters,  the  produce  of  the  same  lands,  unless 
that  fact  is  expressly  alleged  by  him  in  the  pleadings. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor 
W16EU1. 

The  suit  was  instituted  by  the  vicar  of  the  parish  of  Crosby- 
^l^'in-Eden,  in  Cumberland,  for  an  account  of  certain  vicarial  tithes. 
Tbe  defendants  were  the  occupiers  of  lands ;  and  the  Bishop  of 
^iale,  the  impropriate  rector,  had  by  amendment  been  added  as 
ft  ivty,  bat  disclaimed  all  interest.  The  only  ground  upon  which 
^  defendants  resisted  this  claim  was,  that,  during  the  time  specified 
^1  tbe  Act  2  &  8  Will.  IV.  c.  100,  namely,  during  the  time  that  two 
V^^^ffOA  in  succession  bad  held  the  vicarage,  and  for  not  less  than 
•^f€«  years  after  the  institution  of  a  third  person  thereto,  and 
Curing  goeh  number  of  years  as  were  sufficient  to  make  up  the  full 
l^nod  of  sixty  years,  and  also  a  further  period  of  three  years  after 
tie  institation  of  a  third  person,  the  landa  bad  been  enjoyed  without 
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salkkld     any  payment  of  any  such  tithes  as  were  claimed  by  the  bill.    They 
Johnston.     ^IW  ^o'  allege  any  other  legal  discharge  from  tithes. 

The  evidence  supported  the  defence  set  up  by  the  answer ;  but  it 

appeared  that  tithes  had  been  paid  to  the  vicar,  in  respect  of  other 

[  •830  ]      matters  which  were  raised  on  the  lands  *occupied  by  the  defendants. 

That  point,  however,  had  not  been  adverted  to  in  the  pleadings  on 

behalf  of  the  vicar. 

The  chief  point  discussed  at  the  hearing,  was,  whether,  since  the 
passing  of  the  2  &  8  Will.  IV.  c.  100,  it  was  sufficient  to  show,  that, 
in  point  of  fact,  the  land  had  been  enjoyed  without  the  payment  of 
tithes,  during  the  period  prescribed  by  that  Act;  or  whether  the 
parties  who  claimed  exemption,  were  still  bound  to  show  some  legal 
origin  for  the  exemption  which  they  claimed. 

The  Vice-Chancellor  Wigram  was  of  opinion,  that  non-payment 
alone  did  not  defeat  the  right  of  the  vicar  to  tithes ;  and  he  made 
a  decree  for  an  account,  in  accordance  with  the  prayer  of  the  bill. 

The  defendants  appealed  from  that  decision,  and  the  appeal  came 
on  before  Lord  Lyndhurst,  L.  C,  in  November,  1848,  when  his 
Lordship  directed  a  case  for  the  opinion  of  the  Judges  of  the  Court 
of  Common  Pleas ;  the  case  and  the  opinion  of  the  Judges  of  that 
Court,  two  of  whom  concurred  with  Vice-Chancellor  Wioram,  and 
the  other  two  differed  from  him,  are  reported  in  2  Com.  Bench 
Eep.  749. 

The  same  question  was  raised  before  the  Court  of  Queen's  Bench, 
in  the  case  of  Fellowesw  Clay  (i),  and  the  Judges  of  that  Court  also 
were  equally  divided  in  their  opinion  as  to  the  effect  of  the  Act. 

This  cause  was  then  brought  before  Lord  Cottenham,  L.  C,  in 
November,  1846,  when  his  Lordship  directed  the  same  case  to  be 
sent  for  the  opinion  of  the  Court  of  Exchequer.  That  case  was 
afterwards  altered  at  the  suggestion  of  the  Barons,  and  the  followincv 
paragraphs  were  inserted : 

''It  is  also  to  be  assumed  for  the  purpose  of  this  case,  that, 
[  *»Hi  ]  *as  to  some  parts  of  the  lands  in  question,  no  tithes  of  any  kind, 
nor  money  or  other  matter  in  lieu  thereof,  have  or  has  been 
paid  or  rendered  during  the  period  above  mentioned,  although 
during  such  period  not  only  the  titheable  matters  and  thin|>B, 
the  tithes  whereof  are  demanded  by  the  plaintiff's  bill,  l>vit 
other  titheable  matters  and  things  grew  and  arose  from  time  tc 
time,  and  at  various  times,  upon  such  parts  of  the  said  lands. 
It  is  also  to  be  assumed  for  the  purpose  of  this  case,  that,  aa  tc 

(1)  4Q.  13.  3R 
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other  parts  of  the  lands  in  question,  no  tithes  of  the  titheable     salkeld 

matters  and   things,   the  tithes    whereof  are  demanded    by  the    johkbton. 

plaintiff's  bill,  nor  money  or  other  matter  in  lieu  thereof,  have  or 

be  been  paid  or  rendered  during  the  said  period,   although  at 

varioas  times  during  such  period  the  titheable  matters  and  things, 

the  tithes  whereof  are  demanded  by  the  plaintiff's  bill,  grew  and 

aroae  apon  such  last-mentioned  lands,  and  at  various  other  times 

during  the  same  period  other  titheable  matters  and  things,  includ- 

iog  eom,  grain,  and  hay,  grew  and  arose  upon  the  last-mentioned 

lands,  and  the  tithes  of  all  the  last-mentioned  matters  and  things 

haTB  from  time  to  time  been  paid  and  rendered.    The  questions  for 

the  opinion  of  the  Court  are:  1.  Whether  a  valid  and  indefeasible 

preacription  or  claim  of  exemption  from  or  discharge  of  the  tithes 

demanded  by  the  bill,  can  be  maintained  under  the  circumstances 

^ted,  as  to  those  parts  of  the  lands,  in   respect  of  which  no 

tithes  of  any  kind  have  been  paid  during  the  period  mentioned : 

i  Whether  such  prescription  or  claim  can  be  maintained  under  the 

^^fcunstances  stated,  as  to  those  parts  of  the  lands  in  respect  of 

vfaich  some  tithes  have  been  paid  during  the  said  period." 

The  Court  of  Exchequer  answered  the  first  question  in  the 
airmative,  as  to  those  lands,  where  all  the  tithes  of  all  the  titheable 
batters  from  time  to  time  growing  on  them,  were  shown  to  have 
^  withheld  adversely,  and  under  a  claim  as  of  right  acquiesced 
m  bj  the  tithe-owner. 

Bat  with  regard  to  the  second  question,  they  certified  their  t  332  ] 
(opinion  to  be,  that  where  a  partial  exemption  only  was  claimed,  and 
it  vas  shown  that  tithes  had  been  paid  in  respect  of  other  matters 
•'^^ised  on  the  same  lands,  in  that  case  the  statute  did  not  apply, 
uiAsmuch  as  the  lands  had  not  been  enjoyed  for  the  prescribed 
Period,  without  payment  of  any  tithes.  The  case  is  reported  in 
2Eich.Rep.  256. 

The  cause  was  now  brought  on  again  before  the  Lobd  Chancellor, 
*ben  his  Lordship  intimated  that  it  ought  to  have  been  taken 
^fore  the  Judge,  by  whom  the  decree  was  pronounced  in  the  first 
^^tance ;  but,  on  referring  to  the  order  made  by  Lord  Lyndhurst 
^  1W8,  it  appeared  that  that  order  did  not  reverse  the  decree  of 
^le(^-Chaneellor  Wioram,  as  it  should  have  done,  according  to  the 
^^^^  in  which  such  orders  ought  to  be  drawn  up,  but  merely  sent  a 
^*^  for  the  opinion  of  a  court  of  common  law.  The  Lord 
^-H&scELLOB,  under  these  circumstances,  allowed  the  case  to  proceed 
i^fore  hiro,  but  said  that  such  a  decree  was  quite  irregular. 
»•»-— VOL.  Lxxxnr.  17 
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Salkbld  Sir  Francis  Simpkinson  and  Mr.  Fleming^  appeared  for  the 

Johnston,     plaintiff;  and    Mr.  Wood^  Mr.  Eagle,  and  Mr.  Malins,  for  the 
defendants. 

[The  line  of  argument  which  was  adopted  sufficiently  appears 
from  the  following  judgment.] 

1849.        The  Lord  Chancellor  (i) : 

— 1  The  Viee-Chancellor  Wioram  decreed  payment  of  certain  tithes 

[  333  ]  against  the  defendants,  who  had  pleaded  the  statute  2  &  8  Will.  IV. 
c.  100,  and  proved  non-payment  of  the  particular  tithes  claimed 
within  the  period  required  by  the  Act ;  holding  that  such  non-pay- 
ment was  no  protection  under  the  Act,  without  proof  of  the  legal 
origin  of  the  discharge.  Lord  Lyndhurst,  upon  an  appeal  from 
that  decree,  directed  a  case  for  the  opinion  of  the  Judges  of 
the  Common  Pleas.  They  were  equally  divided,  Chief  Justice 
TiNDAL  and  Mr.  Justice  Cresswell  agreeing  with  Yice-Chancellor 
WiGRAM ;  but  Mr.  Justice  Erle  and  Mr.  Justice  Coltman  holding 
that  the  defence  under  the  Act  was  complete.  Upon  this  certificate, 
the  case  came  before  me;  and  finding  that  the  Judges  of  the 
Common  Fleas  were  equally  divided,  and  that  when  the  same 
question  came  before  the  Queen's  Bench,  in  FeUowes  v.  Clay  (2),  the 
Judges  of  that  Court  were  also  equally  divided,  Lord  Dbnman  and 
Mr.  Justice  John  Williams  concurring  with  Mr.  Justice  Erlb  and 
Mr.  Justice  Coltman  ;  and  Mr.  Justice  Patteson  and  Mr.  Justice 
Coleridge  agreeing  with  the  Chief  Justice  and  Mr.  Justice 
Cresswell  :  I  directed  that  the  same  case  should  be  submitted  to 
the  Court  of  Exchequer ;  and  upon  this  point  the  Chief  Baron  and 
Baron  Parke,  Baron  Alderson,  and  Baron  Platt,  have  certified 
their  concurrence  with  the  opinion  of  Mr.  Justice  Erlb  and 
Mr.  Justice  Coltman.  The  result,  therefore,  is,  that  of  the  twelve 
Judges  who  have  given  opinions  upon  this  point,  eight  differ  from 
Vice-Chancellor  Wigram,  and  four  concur  with  him. 

It  is  now  my  duty  to  come  to  the  best  conclusion  I  can,  upon  a 
question,  of  which  the  difficulty  is  best  proved  by  the  diversity  of 
[  *334  ]  opinion  amongst  the  Judges.  The  question  *muBt  depend  upon  the 
construction  of  the  Act ;  it  is,  however,  not  only  a  legitimate,  bat  a 
proper  course,  first  to  consider  the  position,  at  the  time  it  passed, 
of  the  subject-matter  upon  which  it  was  intended  to  operate.    This 

(1)  This  judgment  was  delivered  oat     attending  Court 
in  writing,  the   Lord    Chanobllor         (2)  4  Q.  H.  313. 
having  been  prevented  by  illness  from 
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iubjeei-matter  ia  by  the  Act  described  to  be  "prescriptions  and  claims     salkeld 

of  or  for  any  nuHlus  dtcimandi^  or  of  or  to  any  exemption  from  or    johnbton. 

disebarge  of  tithes  by  composition  real  or  otherwise,"  treating  the 

nodw  and  the  discharge  as  one  and  the  same,  for  the  purposes  of 

die  Act,  and  providing  the  same  remedy  for  each.     This  I  think  an 

intportant  consideration,  because  some  of  the  learned  Judges  who 

nppNrt  tiie  plaintiff's  right  to  the  tithes,  found  their  arguments 

v«7  moeh  upon  the  supposed  distinction  between  rules  of  law, 

as  apptieable  to  moduses  and  discharges ;  and,  no  doubt,  different 

nileB  have  been  applied  to  compositions  real,  the  reason  for  which 

is  not  very  apparent,  but  the  foundation  of  the  right  of  the  occupier 

is  the  same  in  all. 

As  in  former  times  it  was  competent  for  the  parties  interested,  to 
sgne  to  Uie  payment  of  a  modus  in  lieu  of  tithes  in  kind,  proof 
of  immemorial  payment  of  such  modus  and  non-payment  of  tithes 
io  kind  was  a  sufiBcient  defence  against  the  claim  for  tithes,  upon 
^  groDnd  that  the  prescription  is  held  to  be  proof  of  a  grant  or 
vnngemmit  about  property,  which  the  parties  were  competent  to 
^ite  into ;  but  the  immemorial  payment  was  only  evidence  of  the 
Hreement,  that  being  the  foundation  of  the  right  claimed. 

In  the  ordinary  ease  of  a  discharge,  claimed  upon  the  ground  of 
^  lands  having  belonged  to  one  of  the  greater  monasteries 
^^SBohed  by  Henry  VIII.,  the  principle  will  be  found  to  be  the  same. 
Thon  mooasteries  were  capable  of  holding  their  lands  discharged 
irom  tithes :  the  lands  were  not  necessarily  so  discharged,  but  the 
^ttabUthments  were  competent  to  hold  them  discharged.  When, 
before,  it  appeared  that  no  tithes  had  ever  been  paid  by  them,  a 
*di8eharg8  was  presumed,  as  it  might  have  had  a  legal  foundation.  [  ^'^'^^  ] 
Bft«,  ^in,  the  non-render  of  tithes  was  only  available  as  evidence 
^  the  supposed  arrangement  of  the  religious  house,  upon  which  the 
^>ttfaarge  at  the  present  time  rested.  I  am  considering  the  case,  as 
^  the  religions  houses  had  continued  to  this  time,  and  were  in 
PWiion  of  the  land,  the  statute  of  Henry  VIII.  having  only  given 
to  the  lay  proprietors  the  same  right  which  the  religious  houses 
^•d  before  enjoyed. 

In  botti  these  cases,  immemorial  usage  was  necessary  to  establish 
^  riglit  claimed,  the  foundation  of  which  could  not  be  proved  ; 
m  in  bet  soch  usage  was  in  ordinary  cases  assumed,  upon  proof 
q(  eomparativeiy  modem  practice ;  in  both,  however,  it  was  com- 
P^^t  for  the  party  claiming  the  tithe  to  meet  such  presumptive 
P'^  lor  the  purpose  of  showing  that  the  conclusions  to  which  it 

17—2 
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Salkbld     tended  could  not  be  well  founded,  and  that  in  fact  there  was  not  a 
Johnston,     l^g^l  foundation  of  the  discharge  claimed. 

In  the  case  of  a  discbarge  by  composition  real,  these  principles 
were  not  strictly  followed,  nor  indeed  the  rules  which  regulate  all 
other  cases  of  prescription.     Up  to  the  disabling  statutes  in  the 
reign  of  Elizabeth,  it  was  competent  for  the  tithe-owner  and  the 
landowner  to  enter  into  a  composition  real,  with  the  concurrence  of 
other  requisite  parties  ;  it  might  therefore  have  been  expected  that 
the  enjoyment  of  the  land  without  any  render  of  tithes  from  time 
immemorial  would  be  received  as  evidence  of  an  arrangement 
between  parties  who  were  at  the  time  competent  to  enter  into  ik 
But  such  was  not  the  course  adopted,  for  the  party  setting  up  the 
composition  real  was  required  to  produce  the  deed  by  which  it  was 
effected,  or  some  evidence  of  its  having  been  executed.    This 
Mr.  Justice  Eble  properly  describes  as  an  anomaly,  and  it  was  so 
manifestly  unjust  that   the   Courts  at  last  only  required  slight 
[  '336  ]       evidence  *of  its  having  existed.    In  this  case  the  diflSculty  was  there- 
fore greater  than  in  the  former ;  for  not  only  had  the  occupier  to 
prove  the  immemorial  non-render  of  the  tithes,  but  also  to  give 
some  evidence  of  the  legal  origin  of  his  claim  of  discharge,  and,  as  in 
other  cases,  to  meet  any  evidence  his  adversary  might  produce 
tending  to  negative  the  foundation  of  his  title. 
.  Such  was  the  state  of  the  law  when  Lord  Tenterden's  Act  passed  ; 
and  such  was  the  difficulty  which  persons  holding  land  legally 
discharged  from  the  payment  of  tithe  in  kind  had  to  contend  with, 
when  compelled  to  defend  such  legal  right.     By  the  first  sect,   of 
that  Act  it  is  enacted,  ''  that  all  prescriptions  and  claims  of  or  for 
any  modus  deciTnandi,  or  oi  or  to  any  exemption  from  or  discharge 
of  tithes,  by  composition  real,  or  otherwise,  shall,  in  cases  of  claims 
by  laymen  other  than  corporations  sole,  be  sustained  and  be  deemed 
good  and  valid  in  law,  upon  evidence  showing  in  cases  of  claim  of  a 
modits  decimandi  the  payment  or  render  of  such  modus;  and  \xx 
cases  of  claim  to  exemption  or  discharge,  showing  the  enjoyment  of 
the  land  without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof,  for  the  full  period  of  thirty  years  next  before 
the  time  of  such  demand,  unless  it  shall  be  proved  that  such  render 
o^  payment  had  been  made  prior  to  such  thirty  years ;  and  if  such 
proof  in  support  of  the  claim  shall  be  extended  to  the  fall  period  of 
sixty  years  next  before  the  time  of  such  demand,  in  such  cases   the 
claim  shall  be  deemed  absolute  and  indefeasible,  unless  such  pay. 
ment  or  render  was  made  or  enjoyment  had  under  some  consent  or 
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agreement  in  writing;  and  where   the  demand  is  made  by  any      salkbld 
^rporation  sole,  every  sach  prescription  or  claim  shall  be  valid  and    johitotok. 
indefeasible  apon  evidence  showing  snch   payment  or  render  of 
9odus  made,  or  enjoyment  had,"  for  the  periods  therein  specified. 

Saeh  being  the  enactment,  the  defendants  have  set  up  a  pre-  [  337  ] 
leription  and  claim  to  an  exemption  from,  and  discharge  of,  tithes 
of  certain  matters  and  things,  and  they  have  proved  the  enjoyment 
of  the  land  without  payment  or  render  of  such  tithes,  or  of  money 
or  other  matter  in  lieu  thereof,  for  the  full  period  required  by  the 
Act;  apon  which  proof  the  Act  declares  that  such  prescription  and 
dann  shall  be  sustained  and  held  good  and  valid  in  law,  and 
Ehall  be  absolute  and  indefeasible.  But  the  decree  of  the  Vice- 
Chakcbllor  has  held  such  proof  to  be  of  no  value  or  validity,  and 
has  decreed  the  payment  of  tithes  notwithstanding  such  proof. 
I  cumot  find  any  ambiguity  in  this  enactment,  or  any  flexible 
eipreesion  capable  of  different  meanings.  If,  therefore,  other  parts 
of  the  Act  led  to  the  belief  that  such  was  not  the  real  intention 
of  the  Act,  I  do  not  see  how  it  could  be  possible  to  control  so 
pcQtiTe  an  enactment ;  but  I  am  of  opinion  that  all  the  other  parts  of 
the  Act  confirm  the  natural  meaning  of  the  words,  and  that  the 
coQstmetion  put  upon  it  by  the  decree  would  deprive  it  of  nearly 
^  its  ?alne,  and  render  it  all  but  inoperative.  The  7th  sect, 
^^sets,  ''that  in  all  actions  and  suits  it  shall  be  sufficient  to  allege 
that  tile  modus  or  exemption  or  discharge  claimed  was  actually 
exereiaed  and  enjoyed  for  the  period  mentioned ;  and  if  the  other 
P^7  shall  intend  to  rely  on  any  matter  of  fact  or  of  law  not 
uiOQoaistent  with  the  simple  fact  of  the  exercise  and  enjoyment  of 
^  matter  claimed,  the  same  shall  be  specially  alleged."  The  Act 
aajg,  that  the  allegation  of  enjoyment  of  the  right  claimed  during 
the  period  prescribed  shall  be  a  sufficient  answer  to  the  action  or 
suit.  Can  it  then  be  contended  that  such  allegation  affords  no 
idence ;  but  that,  in  order  to  meet  the  demand,  much  more  must 
^  alleged  and  proved,  namely,  such  facts  as  were  necessary  before 
the  Act  to  show  the  legal  origin  of  the  exemption  ?  That  nothing 
store  need  be  alleged  than  the  simple  fact  of  the  exercise  and 
'enjoyment  of  the  discharge  claimed,  is  positively  enacted  by  this  [  *338  ] 
Tih  aeet. ;  was  it  then  intended  that  the  defendant  should  go  into 
eridenee,  and  prove  what  he  was  not  required  to  plead  or  to  put  in 
iwne?  If  the  plaintiff  had  anything  to  allege  why  the  defence 
^boold  not  prevail,  he  was  required  to  allege  it  specially,  and  was 
M  to  be  at  liberty  to  give  any  evidence  of  it,  on  any  general 
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Salkeld  traverse  or  denial  of  ttie  matter  claimed.  If  the  defendant  was 
J0HK8TON.  bound  to  prove  more  than  the  enjoyment  pleaded,  the  plaintiff,  not 
having  specially  alleged  any  matter,  is  prohibited  from  going  into 
any  evidence  to  meet  such  further  proof;  showing  that  without 
some  special  allegation,  the  whole  contest  between  the  parties  was 
to  be  confined  to  the  simple  fact  of  the  exercise  and  enjoyment 
which  were  alleged.  If  then  nothing  need  be  pleaded  but  the 
exercise  and  enjoyment  of  the  discharge  during  the  stipulated 
period,  and  if  such  exercise  and  enjoyment  are  by  the  Act  declared 
to  make  the  claim  valid,  absolute,  and  indefeasible,  it  is  not  easy  to 
conceive  any  reason  why  the  defendants,  having  so  pleaded  and 
proved  all  which  the  Act  requires,  nothing  being  alleged  to  the 
contrary  by  the  plaintiff,  are  not  to  have  the  protection  of  the  Act ; 
but  so  some  of  the  most  able  Judges  at  law  and  in  equity  have 
thought,  and  their  opinions  being  entitled  to  the  greatest  respect, 
the  grounds  upon  which  they  are  founded  must  be  carefully 
examined. 

Vice-Chancellor  Wigram  rests  his  opinion  principally  upon  the 
preamble  of  the  Act,  which  recites  that  the  object  was  to  shorten 
the  time  required  for  the  valid  establishment  of  claims  of  modus  or 
exemption ;  and,  considering  that  before  the  Act  several  things 
were  required  besides  length  of  time, — such  as,  in  the  two  principal 
grounds  of  exemption,  possession  by  one  of  the  greater  monasteries, 
and,  in  the  case  of  a  composition  real,  the  fact  of  a  deed  for  that 
[  *3H9  ]  purpose  having  been  executed, — *holds  that  these  matters  must  still 
be  proved ;  but,  being  proved,  the  time  required  by  the  Act  shall  be 
sufficient.  The  first  answer  to  this  argument  is,  that  time,  as  such, 
never  was  requisite  for  these  grounds  of  discharge.  It  was  only 
available  as  a  means  of  proving  such  things  as  were  requisite,  as, 
in  the  case  of  abbey  lands,  that  the  lands  in  question  had  belonged 
to  one  of  the  greater  monasteries,  and  that  such  monastery  held 
them  discharged  of  tithes,  in  which  case  the  Act  of  Henry  YIII. 
gave  to  the  lay  proprietor  a  right  to  the  same  defence.  But  for 
this  purpose  it  was  necessary  to  show  the  history  of  the  property 
800  years  ago,  not  only  as  to  the  possession  by  the  abbey,  bat 
that  the  lands  were  held  by  it  discharged  from  tithes.  If  all  this 
were  capable  of  direct  proof,  no  question  would  arise  upon  the  lapse 
of  time.  So  in  the  case  of  a  discharge  by  composition  real ;  if  the 
deed  be  produced  with  all  proper  parties,  time  would  be  immaterial ; 
but  at  this  period  such  direct  proof  cannot  in  ordinary  cases  be 
produced ;   practically,  therefore,  the  cases  are  found  to  depend 
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apon  the  inference  arising  from  length  of  time.  The  fact  of  non-  Salkbld 
payment  even  within  modern  times  was  considered  sufficient  proof  Johnston. 
that  the  ahbey  had  held  the  lands  discharged  from  tithes ;  and 
non-payment,  coupled  with  slight  evidence  of  a  deed  having  existed, 
was  sufficient  to  establish  a  composition  real :  and  in  eases  of  modus 
the  non-payment  of  tithes  and  the  payment  of  the  substituted  duty 
were  sufficient  to  establish  the  fact  of  an  agreement  at  the  time  at 
which  it  could  have  been  legally  entered  into.  But  in  all  cases 
time  was  only  the  medium  of  proof,  and  the  inferences  from  it  were 
liable  to  be  rebutted  by  any  positive  evidence  inconsistent  with 
BQch  inferences.  When  such  attempts  were  made,  it  became  neces- 
sary io  enter  into  an  investigation  of  proofs  of  a  date  so  remote  as 
to  preclude  the  hope,  in  many  cases,  of  coming  to  any  certainty  or 
satisfactory  conclusion,  and  in  all  cases  leading  to  great  expense. 
The  preamble  is  therefore  obviously  inaccurate  *in  speaking  of  [  '3*0  ] 
shortening  the  time  required  for  the  valid  establishment  of  claims 
of  modus  and  discharge,  none  being  required ;  but  it  appears  to  me 
to  mean,  that  the  expense  and  inconvenience  of  suits  for  tithes 
oaght  to  be  prevented,  by  establishing  a  certain  limitation  of  times 
for  those  purposes,  after  which  claims  of  moduses  and  discharges 
should  not  be  questioned. 

It  was  also  said,  that  the  Act  uses  the  technical  terms  modus  and 
discharge;  but  that,  as  the  law  knows  no  mx)duB  or  discharge, 
except  connected  with  circumstances  necessary  to  give  them  validity, 
the  Act  can  only  be  held  to  refer  to  such  rmduses  and  discharges 
as  would  have  been  valid  before  the  Act.  It  would,  perhaps,  be  a 
sufficient  answer  to  this  argument,  that  the  Act  does  not  profess 
to  deal  with  moduses  and  discharges,  but  with  claims  to  modvses 
and  discharges ;  and  it  is  evident,  that  if  this  construction  should 
prevail,  the  Act,  instead  of  being  a  protection  to  the  occupier,  would 
in  many  cases  be  prejudicial  to  him.  Under  the  law,  as  it  was 
applied  in  practice  before  the  Act,  a  comparatively  short  modern 
asage  of  non-payment,  not  met  by  any  contrary  evidence,  was  suffi- 
cient proof  of  immemorial  non-payment  and  of  all  the  inferences 
arising  from  it;  whereas,  under  this  construction  of  the  Act,  it 
might  be  necessary  to  extend  such  proof  to  sixty  years,  or  to  two 
incumbencies,  and  three  years  of  a  third,  which  might  embrace  an 
entire  century.  The  Vicb-Chancbllor  says,  that  the  Act  only  pro- 
fesses to  aid  the  proof  of  a  m^dvs,  and  not  to  make  good  a  modus 
which  would  otherwise  be  invalid.  Suppose  a  payment  claimed  as 
a  modus  proved  to  have  been  paid  during  the  period  required  by 
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Salkeld     the  Act,  could  the  plaintiff  be  permitted  to  show  that  such  payment 

joHNBTON.     could  not  have  had  a  legal  origin  by  reason  of  its  rankness  ?    If 

such  proof  could  be  made,  and  it  was  to  be  admitted,  the  whole 

object  of  the  Act  as  to  vxoduses  would  be  defeated ;  and  if  it  could 

[  *d^i  ]      not  be  admitted,  *then  the  Act  has  made  that  a  good  modus,  which 
was  previously  invalid. 

The  opinions  of  Chief  Justice  Tikdal  and  Mr.  Justice  Gbbssweli^ 
are  founded  upon  the  same  grounds,  assuming  that  before  the  Act 
time  constituted  the  essence  of  a  valid  modus,  and  was  only  one  of 
the  essential  grounds  of  a  discharge,  and  that  the  Act  intended  to 
deal  with  one  essential  only,  namely,  time,  and  to  leave  the  other 
untouched — a  supposition  contrary  to  the  expressed  terms  of  the 
Act,  and  inconsistent  with  the  legal  state  of  the  interests  upon 
which  it  was  to  operate.    It  seems,  indeed,  to  be  admitted,  that,  in 
cases  of  modus,  enjoyment  for  the  time  prescribed  supersedes  the 
necessity  of  any  other  proof;    and  why  not  as  to  claims  to  dis- 
charges ?    One  sentence  embraces  both.    Suppose  the  words  **  by 
composition  real  or  otherwise,"  had  been  omitted,  and  the  enact- 
ment had  been,  that  all  claims  to  discharges  of  tithes  should  be 
deemed  good  and  valid  in  law,  and  absolute  and  indefeasible,  upon 
proof  of  enjoyment  for  the  prescribed  time,  and  that  nothing  but 
such  enjoyment  need  be  pleaded ;  could  it  be  contended,  that  the 
particular  ground  of  discharge  must  be  pleaded  and  proved,  and  its 
legal  validity  established?     And  if  so,  how  much  of  such  legal 
validity  need  be  proved  ?   Certainly  not  what  was  before  necessary  ; 
because  the  discharge  from  tithes  in  favour  of  the  abbey  at  the 
time  of  the  dissolution— an  essential  part  of  the  title  to  the  claim 
before  proved  by  immemorial  non-payment — need  no  longer  be 
so  proved.    The  words  "  by  composition  real,"  are  introduced  by 
way  of  example  only,  and  the  subsequent  words,  ''  or  otherwise/' 
render  them  useless ;  the  whole  being  tantamount  to  an  enumera- 
tion of  every  possible  ground  of  discharge,  which  would  be  equiva- 
lent to  the  simple  words,  "all  claims  to  discharge  from  tithes." 
Upon  this  principal  point,  with  all  respect  and  deference  to  the 

[  •342  ]  opinions  of  the  very  eminent  Judges  who  have  ♦thought  otherwise, 
I  do  not  hesitate  to  concur  with  the  great  majority  who  ttiink, 
that,  under  the  Act,  the  simple  fact  of  enjoyment  of  the  discharge 
claimed,  for  the  prescribed  time,  is  all  that  need  be  pleaded  and 
proved  as  an  answer  to  a  demand  for  tithes. 

Another  point  has  been  raised  by  Vice-Chancellor  Wioram,  and 
glanced  at  by  Chief  Justice  Tindal  and  Mr.  Justice  Crbsswbll,  and 
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adopted  by  the  Chief  Baron  and  the  other  Barons,  and  for  which,      Salkeld 
therefore,  there  ie  a  much  greater  balance  of  authority  than  upon    johnbtok. 
the  other  point  in  support  of  the  decree,  although  Chief  Justice 
TiNDAL  and   Mr.  Justice  Cresswbll  abstained   from  giving  any 
opinion  on  it.     The  question  is,  whether  the  Act  applies  to  cases  in 
which  the  claim  is  not  for  a  discharge  from  all  tithes  of  the  land  in 
qaestion,  but  from  some  of  such  titlies  only.     The  fact  that  tithes 
had  been  paid  for  other  matters  produced  upon  the  lands  in  ques- 
tion, is  not  alleged,  or  put  in  issue  in  the  pleadings ;  but,  the  bill 
elaiming  tithes  only  of  certain  titheable  matters  and  things,  the 
answer,  meeting  the  claim  made,  says,  that  no  tithes,  &c.  have 
been  paid  for  the  said  titheable  matters  and  things  during  the 
period  specified  in  the  Act.    The  case  sent  for  the  opinion  of  the 
Jodges  of  the  Common  Pleas,  notwithstanding  the  suggestion  of 
Vice-Chancellor  Wigram,  was  in  conformity  with  this  state  of  the 
case  upon  the  pleadings  ;  and  the  question  put  was,  whether  under 
the  Act  the   discharge  claimed  could  be  maintained   under  the 
circumstances    before   mentioned  ?      That  the  claim   was  for  a 
discharge  of  the  tithes  of  certain  specified  matters,  and  not  for 
all  tithes  produced  upon  the  lands  in  question,  was  open  for  con- 
sideration under  this  case,  but  not  the  fact  that  tithes  had  been 
paid  for  other  matters ;  but  the  opinions  of  the  Judges  did  not  turn 
upon  that  point,  Chief  Justice  Tindal  and  Mr.  Justice  Crbsswbll 
only  alluding  to  it,  but  not  giving  any  opinion  upon  the  question  ; 
and  Mr.  Justice  Coltman  and  Mr.  Justice  *Erle  abstaining  from       [  *343  ] 
any  observations  upon  it.     When  the  same  case  was  argued  before 
the  Barons  of  the  Exchequer,  they  must  have  been  of  opinion,  that, 
upon  the  case  so  stated,  the  question  did  not  arise,  for  they  suggested 
that  the  case  should  be  altered,  in  order  to  raise  it ;  and,  accordingly, 
the  defendants,  I  presume,  consented  to  an  insertion  in  the  case,  of 
a  statement  ihat  the  tithes  of  other  matters  produced  upon  the 
same  land  had  been  paid.      This  was,  perhaps,  an  improvident 
consent  on   the  part  of  the  defendants,  because,  if  the   answer 
properly   pleaded  the  defence  under  the  Act,  and  the  plaintiff 
intended  to  rely  upon  the  fact  of  other  matters  from  the  same  land 
having  paid  tithes,  he  ought,  it  would  seem,  under  the  7th  sect.,  to 
have  alleged  such  matter  specially,  which  he  had  not  done.     This 
improvidence  will  not,  however,   affect   my  judgment   upon  the 
appeal,  because  I  must  dispose  of  the  case  as  it  appears  upon  the 
pleadings.     In  one  respect,  indeed,  the  defendants  have  an  advan- 
tage from  the  alteration  made  in  the  case,  as  it  may  be  assumed. 


«e«  1849.    CH.     1  H.  &  TW.  848-844.  [r.r. 

Salkeld  that,  in  the  opinion  of  the  learned  Barons,  the  point  was  not  open 
Johnston,  to  the  plaintiff.  I  cannot  consider  it  as  a  fact;,  that  tithes  were  paid 
for  other  matters  from  the  same  lands;  but  the  point  suggested 
by  the  Yice-Ghancellor  Wioram,  that  the  discharge  is  claimed  in 
respect  of  certain  matters  only,  and  those,  in  fact,  of  modem  intro- 
duction, is  clearly  open  to  the  plaintiff,  and  calls  for  my  decision. 
Upon  this  two  questions  arise :  First,  does  the  Act  apply  to  claims 
of  discharge  of  some  only  of  the  titheable  matters?  Secondly,  if 
it  does  not,  can  the  plaintiff  upon  the  pleadings  avail  himself  of 
that  point  ? 

Vice-Chancellor  Wiobam,  in  discussing  this  part  of  the  case, 
relies  much  upon  the  fact,  that  some  of  the  matters  in  respect  of 
which  the  defendants  claim  to  be  discharged  from  tithes,  were  not 
known  until  after  the  time  of  legal  memory;  and  after  adverting 
[  *344  ]      to  the  law,  *that  a  modiis  for  such  matters  might,  nevertheless, 
be  good,  says,  that  a  contract  before  the  time  of  legal  memory  not 
to  pay  tithes  of  titheable  matters  then  unknown,  and  thereafter  to 
be  introduced,  would  be  merely  void  for  want  of  consideration.     If 
this  be  so,  would  it  not  follow  that  there  could  not  be  any  discharge 
for  tithes  of  matters  not  known  before  the  time  of  legal  memory  ; 
that  is,  no  general  discharge  for  all  titheable  matters  ?    All  each 
discharges  are  founded  upon  contracts,  though  not  now  capable  ol 
proof,  or  specific  exemption.     The  consideration  for  a  inodtu  differs 
only  from  the  consideration  for  a  discharge,  because  it  is  a  remain- 
ing and  continuing  consideration ;  and  if  it  may  be  good  for  articles 
recently  introduced,  so  may  the  discharge ;  the  one  case  assumes  a 
contract  that  the  land  should  be  free  from  all  tithes,  in  considera- 
tion of  the  modus ;  and  the  other,  that  it  shall  be  free  from  all 
tithes  under  the  arrangement  made,  or  by  virtue  of  some  specific 
exemption.     The  principle  of  the  rule  as  to  produce,  subsequently 
introduced,  is  equally  applicable  to  both.     Then  the  words  of  the 
Act,  coupling  moduses  and  discharges  in  the  same  sentence,  enact 
that  every  claim  of  modus  or  discharge  shall  be  held  to  be  valid » 
absolute,  and  indefeasible  after  the  enjoyment  specified.    I  think » 
therefore,  that  there  is  no  foundation  for  the  observation  made  as 
to  some  of  the  matters  being  of  modern  introduction  ;  some  of  them 
indeed  are  as  old  as  the  land  itself,  such  as  grass  not  made  ixito 
hay ;  but  still  the  defence  applies  only  to  certain  matters,  so  thcit  if 
the  Act  applies  only  to  lands  for  which  no  tithes  whatever  hctve 
been  paid,  the  defence  may  not  be  supported  by  the  Act.     Upon 
this  point  the  Barons  of  Ihe  Exchequer,  and  Chief  Justice  Timi>al., 
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and  Mr.  Justice  Cresbwbll,  rely  upon  the  words  of  the  Act,  which  Salkbld 
requiiB  the  occupiers  to  show  the  enjoyment  of  the  land  without  johnstok. 
payment,  or  render  of  tithes,  money,  or  other  matters  in  lieu  thereof, 
for  the  period  specified ;  which,  they  conceive,  means  without  pay- 
ment or  render  of  any  tithes,  as  well  of  *matters  as  to  which  no  [  *3»»  ] 
discharge  is  claimed  as  of  the  matters  in  respect  of  which  the  dis- 
eharge  is  claimed.  I  cannot  think  this  the  proper  construction  of 
the  term  used,  or  the  true  meaning  of  **  tithes,"  as  used  in  the  Act. 
It  is  not  disputed  that  there  may  be  a  valid  discharge  as  well  as  a 
valid  modus  for  any  particular  description  of  titheable  matter,  as 
well  as  for  all  the  tithes  of  the  land ;  when,  therefore,  the  Act 
speaks  of  **  all  claims  of  or  to  any  exemption  from  or  discharge  of 
tithes,"  it  must  apply  to  and  include  all  partial  and  particular  as 
well  as  general  discharges;  but  if  in  the  same  clause  the  same 
word  is  several  times  used,  the  fair  and  true  construction  is  to 
attach  to  it  the  same  meaning  wherever  it  occurs.  The  Act,  then, 
dealing  with  partial  and  particular  as  well  as  general  discharges, 
provides,  "  that  in  cases  in  which  render  of  tithes  in  kind  shall  be 
hereafter  demanded,"  meaning  a  demand  of  tithes  of  particular 
matters  as  well  as  of  all  matters,  "  the  claim  of  discharge  shall  be 
held  to  be  good  and  valid  in  law,  and  absolute  and  indefeasible  upon 
evidence  showing  the  enjoyment  of  the  land  without  payment  or 
render  of  tithes,  money,  or  other  matter  in  lieu  thereof "  for  the 
prescribed  periods.  This  payment  or  render  of  tithes  is  obviously 
the  same  as  that  before  spoken  of,  namely,  the  tithes  demanded, 
jast  asmueh  as  if  the  word ''  such  "  had  preceded  the  word  "  tithes." 
If  payment  or  render  of  any  tithes  was  to  negative  the  discharge  as 
to  all  others,  the  word  "  any  "  would  be  necessary  to  precede  the 
word  "  tithes ; "  but  the  word  cannot  be  implied,  there  being  no 
antecedent  to  support  it.  The  Act  makes  the  defence  applicable  to 
all  claims  of  discharge,  but  the  proposed  construction  would  confine 
it  to  claims  far  total  discharge  of  all  tithes.  The  7th  sect,  provides, 
that  it  shall  be  sufficient  to  allege  that  the  discharge  claimed  was 
actually  exercised  and  enjoyed  during  the  required  period.  In  the 
case  supposed,  the  discharge  claimed  was  for  the  tithe  of  particular 
articles  only  ;  but  by  the  construction  contended  for,  the  allegation 
most  be  *not  only  of  the  exercise  and  enjoyment  of  the  discharge  [  *346  ] 
claimed,  but  of  a  total  discharge. 

Taking,  therefore,  the  very  words  as  they  stand,  I  should  not 
hesitate  to  consider  the  tithes  not  rendered  or  paid  identical  with 
the  tithes  demanded ;  but  had  there  been  doubt  as  to  the  meaning 
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Salkeld     of  the  words,  the  extraordinary  consequences  which  would  follow 
Johnston,     fi'om  the  construction  contended  for,  would  justify  some  violence 
being  done  to  the  ordinary  meaning  to  avoid  them.    All  claims  to 
discharges  for  tithes  of  particular  matters  would  be  taken  out  of 
the  operation  of  the  Act,  and  for  what  reason  ?    If  lands  might  be 
legally  discharged  from  the  tithes  of  the  particular  matters,  though 
liable  to  tithes  in  kind  for  others,  why  was  the  new  law  not  to  be 
applicable  to  such  cases  ?    Were  not  suits  in  such  cases  productive 
of  the  expense  and  inconvenience  which  the  Act  intended  to  prevent : 
and  if  within  the  mischief,  why  are  they  not  within  the  remedy  ? 
And  why,  when  the  Act  provides  a  defence  in  all  cases  of  claims  of 
or  to  any  exemption  from  or  discharge  of  tithes,  is  it  to  be  held  that 
no  such  defence  shall  be  available,  except  in  cases  in  which  the 
discharge  claimed  is  for  the  tithes  of  all  matters  ?    The  terms  used 
in  the  Act,  and  the  provision  it  contains,  and  its  unquestionable 
object,  appear  to  me  to  negative  the  construction  contended  for. 
Yice-Ghancellor  Wigram  distinctly  raised  this  point,  but  in  the  case 
sent  by  Lord  Lyndhurst  to  the  Common  Pleas,  there  were  not  any 
facts  stated  to  raise  it ;  and  when  the  cause  came  before  me,  not- 
withstanding the  observations  of  Chi^f  Justice  Timdal  and  Mr. 
Justice  Gresswell  upon  this  point,  the  counsel  were  contented  to 
go  to  the  Exchequer  upon  the  same  case.     It  was  at  the  sugges- 
tion of  the  Barons  that  the  alteration  was  made.     Had  this  been 
otherwise,  upon  the  construction  of  this  part  of  the  Act,  I  should 
have  found  great  difficulty  in  giving  to  the  plaintiff  in  this  cause  the 
benefit  of  the  construction  contended  for.     The  defendants  have 
[  *H47  ]       strictly  followed  the  directions  of  the  7th  *sect.,  in  stating  their 
grounds  for  a  discharge  from  the  tithes  claimed.     If  the  plaintiff 
meant  to  rely  upon  any  matter  of  fact  or  law  in  answer  to  such 
defence,  he  ought  under  that  section  to  have  alleged  it  specially ; 
but  the  fact  of  payment  of  other  tithes  is  not  alleged  or  put  in 
issue,  and  no  evidence  is  to  be  received  of  it  if  not  so  specially 
alleged. 

Having  given  to  this  case  the  most  careful  consideration,  which 
its  importance  and  the  diversity  of  opinion  amongst  the  Judges 
called  for,  I  am  of  opinion  that  the  defendants  are,  under  the 
circumstances,  entitled  to  the  benefit  of  the  Act,  and  that  the 
plaintiff's  bill  ought  at  the  hearing  to  have  been  dismissed  with 
costs.  I  therefore  substitute  an  order  for  that  purpose  in  the  place 
of  the  decree  of  Yice-Ghancellor  Wjorah. 
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The  ATTOKNEY-GENERAL  v.  PILGEIM.  mo. 

(2  H.  &  Tw.  186—192.)  Feb^, 

[A  NOTE  of  the  judgment  in  this  case,  a£Brming  the  decision  of  Roiu  ConH, 

the  Mastbb  op  thb  Rolls  (reported  in  12  Beav.  67),  will  be  found  l^^^alb 

at  the  end  of  the  report  from  12  Beavan,  to  be  given  in  85  R.  R.]  m.r. 

On  Appeal. 

•  Lord 

Gotten  HAM, 
L.O. 

[  »8«  ] 


COWELL  V.  WATTS. 

(2  H.  &  Tw.  224—230 ;  S.  C.  19  L.  J.  Ch.  455.) 


1849 
In  the  month  of  May,  1843,  a  parol  agreement  was  entered  into  between         ,      ^ 

A.  and  B.  for  a  partnership  between  them,  as  to  certain  land  intended  to  be  _! ' 

used  for  building  purposes,  and  a  lease  of  it  was  afterwards  executed  by  Knight 

the  lessor  to  B.  only,  the  lessor  declining  to  grant  a  lease  to  two  persons.  I^kuck,  V.-G. 

Certain   acts  of  ownership  were  exercised  by  A.  shortly  afterwards.     A.  On  Appeal. 

permitted  B.  to  lay  out  his  money  in  the  erection  of  buildings  on  the  land,  ]^50. 

without  intei-fering  therewith.      After  a  lapse  of  eighteen  months,   A.'s  Jan.  29,  HO, 

BolicitoT  applied  to  B.  to  perform  the  agreement,  which  B.  repudiated ;  six  31. 

months  afterwards,  A.  filed  his  bill  against  B. ,  seeking  specifi c  performance  of 

the  agreement :  Held,  that  the  circumstances  were  such  as  to  exclude  A.  from  ^  . .  .r^  a  m 

insisting  on  the  specific  performance  of  the  agreement  by  B. ;  but,  in  the  ^  q^       ' 

otder  dismissing  the  bill  with  costs,  directions  were  given  to  the  Master  to  r  .224  1 

disallow  the  defendant  the  costs  occasioned  by  his  setting  up  the  Statute 

of  Frauds,   and  disputing  the  parol  agreement  and  part    performance 

thereof. 

The  original  bill  in  this  case  was  filed  on  the  21st  of  August, 
1845,  by  Thomas  Gowell  against  Benjamin  Watts  the  younger,  and 
his  several  children ;  and  the  cross  bill  was  filed  by  B.  Watts  the 
elder  against  T.  Gowell,  as  the  sole  defendant.  The  original  bill 
sought  the  specific  performance  of  a  parol  agreement  entered  into 
between  the  plaintiff  and  the  defendant  Watts  the  elder,  in  the 
spring  of  1848,  to  share  the  profits  and  loss  in  a  joint  undertaking, 
to  take  certain  ground  at  a  place  called  the  Grange,  at  Brompton, 
in  the  county  of  Middlesex,  for  the  purpose  of  preparing  the  same 
for  boildmg,  and  letting  the  same  on  improved  ground-rents  upon 
bailding  leases.  By  the  decree  of  Yice-Ghancellor  Enioht  Bruce, 
made  on  the  hearing  of  the  causes,  dated  the  SOth  of  January,  1849, 
it  was  ordered,  that  the  original  bill  should  stand  dismissed,  with 
ebets,  except  so  -  far  as  such  costs  had  been  increased  by  tlie 
^defendants,  or  any  of  them,  setting  up  the  Statute  of  Frauds,  and  ^  *^^^^  ^ 
cKspating  the  fact  of  the  parol  agreement  in  the  pleadings  men- 
tionedy  or  that  the  same  was  in  part  performed.  And  a  reference 
was  directed  to  the  taxing  Master  to  tax  the  costs  of  the  defendants 
accordingly;  and  in  such  taxation,  the  Master  was  to  look  into  the 
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CowKhL  evidence,  and  to  disallow  the  costs  of  so  much  thereof  as  be  should 
Watts.  consider  to  have  been  unnecessarily  entered  into.  And  it  was  also 
ordered  that  the  costs  of  the  defendants  except  so  much  thereof  as 
should  be  so  disallowed  by  the  Master,  should  be  paid  by  the 
plaintiff  T.  Gowell  to  the  defendants.  And  it  was  ordered  that  the 
cross  bill  should  also  be  dismissed  out  of  Court ;  but  no  costs  of  that 
suit  were  given  on  either  side. 

Shortly  previously  to  the  month  of  May,  1848,  James  Bonnin 
agreed  with  the  trustees  of  Smith's  Charity  to  take  from  them,  for 
building  purposes,  a  lease  of  certain  meadow  land,  and  tenements 
standing  thereon,  for  the  term  of  eighty-four  years,  to  be  computed 
from  the  24th  of  June,  1848  ;  such  buildings  to  be  completed  by  the 
26th  of  October,  1848.     The  plaintiff  T.  Cowell  and  the  defendant 
B.  Watts  agreed,  through  the  medium  of  B.  Watts,  with  J.  Bonnin 
(Bonnin  preferring  to  have  one  rather  than  two  tenants  or  lessees), 
to  take  from  Botmin,  on  certain  terms,  such  part  of  the  land  as  he 
should  not  have  occasion  for.    A  meeting  was  held  on  the  17th  of 
May,  1848,  between  B.  Watts,  on  behalf  of  himself  and  Cowell,  and 
Bonnin,  when  an  agreement  of  that  date  was  entered  into,  and 
signed  by  B.  Watts  and  Bonnin,  for  the  lease  of  a  portion  of  the 
land  to  B.  Watts,  as  soon  as  the  lease  of  the  whole  of  the  land 
should  have  been  granted  to  Bonnin  by  the  trustees  of  Smith's 
Charity.    Previously,  however,  to  that  agreement  being  entered 
into,  Bonnin  required  a  deposit  of  1002.  as  a  security  for  the  due 
execution  by  B.   Watts  of    the  last-mentioned  agreement;    but 
[  *226  J       B.    Watts    not   having    *that   sum    at    his    command,    Bonnin 
signed  a  promissory  note  for  that  amount,  payable  to  the  order 
of  B.  Watts,  six  months  after  date,  which,  at  the  request    of 
B.  Watts,    was    immediately   discounted    by    Cowell,   who    gave 
B.  Watts  the  sum  of  1002.,  less  the  amount  of  discount  thereon, 
at  the  rate  of  51.  per  cent,  per  annum,  which  was  immediately 
afterwards   paid   to    Bonnin  ;    and   thereupon  B.  Watts  signed 
and  gave  to  Cowell  the  following  I.  0.  U.,  viz.  "  I.  0.  U.  the 
half  of  the  100/.  now  advanced  for  Mr.  Bonnin.    May  17, 1843* 
Benjamin  Watts."     The  defendant  B.  Watts  the  younger  and  his 
children  were  made  defendants  to  the  original  bill,  in  respect  of  an 
angular  piece  of  ground,  to  which  they  claim  title,  and  which 
Cowell  insisted  was  part  of  the  land  agreed  to  be  leased  by  Bonnin 
to  B.  Watts  for  the  benefit  of  B.  Watts  and  Cowell  as  aforesaid. 
The  arrangement  between  Bonnin  and  the   trustees  of   Smith's 
Charity  for  the  lease  was  completed  in  the  month  of  July,  1843. 


fOLLxmv.]   1850.    CH.     2  H.  &  TW.  226—228.  271 

Aitides  of  agreement,  dated   respectively  the  19tb  and  24tb  of      Cowbll 

August,  184S,  were  afterwards  executed  by  Bonnin  and  B.  Watts      wattb. 

iof  the  lease  to  Watts  of  a  portion,  previously  agreed  for,  of  tbe 

bd  leased  to  Bonnin  by  tbe  trustees  of  Smitb's  Gbarity.      Tbe 

endence  of  several  persons  was  in  favour  of  tbe  existence  of  tbe 

pMtnership  between  Cowell  and  B.  Watts ;  and  evidence  was  also 

iddoeed  on  bebalf  of    tbe  plaintiff,   of  tbe  recognition    by  tbe 

dfcfendant  B.  Watts  of  bis  interest  in  tbe  land  by  tbe  sending  of 

ponioDfi  of  tbe  produce  of  tbe  land  to  Cowell,  and  Goweirs  use  of 

tbfc  stables,  and  grass  growing  on    tbe  land  for   some  montbs 

(«fore  the  erection  of  the  new  bouses  on  tbe  land  by  Watts.     In 

Jalj,  1843,  however,  the  plaintiff's  cattle  were  removed  from  tbe 

I^  in  question,  on  which  they  were  feeding,  by  tbe  defendant's 

urders.    Tbe  defendant  B.  Watts'  intention  to  exclude  Cowell  from 

tt^e  benefit  of  the  lease  granted   by  tbe  trustees  to  Bonnin,  was 

^  shown  in  January,  1845,  when  be  refused  to  sign  an  agree- 

3^t  admitting  Cowell's  claim  to  a  share  in  the  land.    Norris  *one       [  *227  ] 

of  the  defendant's  witnesses,  deposed   to  a  statement  by  Cowell, 

tbt  he  woald  have  nothing  to  do  with  tbe  land. 

Jir.  SicangUm  and  Mr.  Metcalf,  in  support  of  tbe  appeal  from 
ite  deeiabn  of  yice-Chancellor  Knioht  Bbucb,  contended,  that,  as 
ilere  had  been  part  performance  by  B.  Watts  of  tbe  parol  agreement, 
'*i^e  Statute  of  Frauds  would  not  be  a  bar  to  tbe  plaintiff's  bill ;  that 
tii€  existence  of  the  partnership  between  tbe  parties,  as  well  as  tbe 
•ttncy,  might  be  proved  by  parol,  and,  if  so,  tbe  particulars  thereof 
^old  become  an  essential  ingredient  touching  the  title  to  tbe  land ; 
^t,  as  the  status  of  1848  must  be  considered  as  continued  down  to 
'^^,  there  had  been  no  acquiescence  on  tbe  part  of  Cowell ;  that 
tiieoniii  of  proof  was  thrown  on  the  defendant  B.  Watts  ;  and  that,  if 
Novell  had  been  the  defendant  instead  of  plaintiff,  he  would  clearly 
have  been  bound  by  any  loss  that  might  have  arisen  in  the 
^aaetion. 

[JWe  V.  Hamiltm  (i),  CoUs  v.  Trecoihick{2),  Forster  v.  Hale  (8), 
^  other  caaee,  were  referred  to  on  the  part  of  the  appellant.] 

Iff.  RuueU  and  Mr.  R.  W.  E.  Forster  for  the  defendant  B. 

^^tta,  contended  that     *    *    no  conclusive  arrangement  for  a 

P^tnenbip  was  ever  come  to  ^between  tbe  parties ;  that  the       [  *'^^^  1 

^^^idenee  adduced  on  behalf  of  tbe  defendant  proved  a  subsequent 

■'   Tl  B.R.  127  (5 Hare,  369  ;  2  Ph.  (2)  7  U.  R.  107  (9  Voa.  250). 

^  (3)  4  E.  B.  128  (5  Vm.  308). 
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CowBLL      abandonment  of  any  previous  agreement  between  the  parties,  if 
Watts.       ^^^^  ®^®^  existed ;  and  that  the  cases  cited  for  the  plaintiff  con- 
tained circumstances  which  distinguished  them  from  the  present. 

Mr,  Bacon  and  Mr.  Holt  for  the  defendant  B.  Watts  the 
younger  and  his  children.     ♦     ♦     ♦ 

Mr,  Swanston,  in  reply,  having  had  his  attention  directed  by 
the  Lord  Chancellor  to  the  apparent  absence  of  any  proceedings 
on  the  part  of  Iiis  client  between  August,  1848,  and  January,  1845, 
urged  that  there  was  no  evidence  of  the  plaintiff  having  omitted  any 
duty  required  of  him  ;  that,  where  a  clear  agreement  existed,  as  in 
the  present  case,  much  more  was  necessary  to  induce  the  Court 
not  to  interfere,  than  the  fact  of  the  plaintiff  being  passive  during 
the  interval  referred  to  by  his  Lordship ;  that  it  was  not  intended, 
from  the  first,  that  the  plaintiff  should  be  an  active  partner ;  and 
that  the  defendant  Watts  had  dealt  unfairly  with  the  plaintiff  from 
the  very  commencement  of  the  transaction. 

[  ^2i«  ]       The  Lord  Chancellor  : 

The  object  of  the  bill  is,  to  obtain  an  equal  share  from  the 
defendant  of  the  land  leased  to  him  by  Bonnin,  to  make  a  lease  to 
Cowell  and  Watts  jointly :  the  mere  form  of  the  lease  to  the  one 
party  would  make  no  difference  in  the  case.     The  plaintiff  is  repre- 
sented  as   a  monied   man,  having    other    occupations,  and    the 
defendant  was  to  be  the  active  partner  in  the  transaction,  the  money 
of  the  one  being  expected  to  be  considered  a  set-off  against  the  skill 
of  the  other.    It  seems  singular,  that,  upon  application  being  made 
by  the  plaintiff  to  the  defendant  Watts,  to  enter  into  a  written 
agreement,  the  latter  declined  to  comply  therewith  ;  but  after    tbe 
lease  of  the  lands  was  executed  to  the  defendant,  no  further  appli* 
cation  was  made  by  the  plaintiff  on  the  subject.     There  was    an 
original  agreement,  no  doubt,  between  the  plaintiff  and  the  defen- 
dant Watts  the  elder.    The  plaintiff  carrying  on  the  business  of    c 
butcher,  it  is  highly  probable  that  he  would  turn  his  cattle  on    tli< 
land  in  question,  even  if  it  were  the  land  of  the  defendant ;  but    ir 
the  month  of  July,  1843,  orders  were  actually  given  by  the  def  en 
dant  to  remove  the  plaintiff's  cattle,  and  they  were  removed,  aTid  ri^ 
steps  were  taken  by  the  plaintiff  to  have  them  restored.     The  def  en 
dant  also  mortgaged  the  land  to  raise  money  for  the  purpose    c 
building  thereon,  and  he  afterwards  expended  such  money,  l>eiTi 
considerable  in  amount,  upon  the  land.     The  plaintiff,  who  wa.3  t\] 
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monied  man,  rendered  the  defendant  no  asaistance,  and  the  fact  of 
no  application  having  been  made  to  the  plaintiff  by  the  defeudant 
with  reference  to  the  land,  subsequently  to  the  date  of  the  original 
agreement,  is  consistent  with  the  fact  that  the  defendant  had  taken 
on  himself  the  whole  adventure.  All  the  parties  resided  in  the  same 
neighbourhood,  and  the  plaintiff  permitted  the  defendant  Watts  the 
elder  to  lay  out  his  money  without  interfering  ^therewith.  The 
plaintiff  indeed  lies  by,  for  a  period  of  eighteen  months,  and  the 
land,  daring  the  whole  of  the  time,  is  in  the  exclusive  occupation 
of  the  defendant.  The  plaintiff  applies  through  his  solicitor,  in  the 
month  of  January,  1845,  to  the  defendant  to  perform  the  agreement ; 
in  Febmary  following,  the  defendant  declines  to  do  so,  and  the 
plaintiff  takes  no  steps  to  compel  a  performance,  until  the  month  of 
August  following.  Such  a  course  of  conduct  must  have  induced  the 
defendant  to  suppose  tbe  plaintiff  had  abandoned  all  interest  in 
the  land,  and  that  the  defendant  had  the  sole  right  thereto.  The 
present  case  is  stronger  against  the  plaintiff  than  Norway  v. 
Rowe  (]),  where  the  parties  possessed  an  actual  interest  in  the  mine. 
They  stood  by  a  considerable  time,  suffering  the  defendants  to  bear 
the  burthen  and  risk  of  working  the  mine,  which  became  produc- 
tive, but  their  claim  to  have  a  share  of  the  mine  was  refused  by  the 
CouBT.  My  opinion  is,  that  the  circumstances  existing  in  the 
present  case  are  sufficient  to  exclude  the  plaintiff  from  applying  to 
the  CouBT  to  have  decreed  him  any  share  of  the  benefit  to  be  derived 
from  tbe  lease  of  the  lands  in  question  ;  and  I  decide  the  case  on 
the  grounds  on  which  the  Goubt  below  proceeded,  and  need  not 
refer  to  the  other  argument  urged  on  behalf  of  the  defendant.  The 
cases  cited^  ol  an  agent  purchasing  lands  in  his  own  name,  were 
eases  ot  fraud,  and  have  no  application  here.  In  this  case  there 
would  be  merely  a  trust,  but  I  do  not  decide  the  case  on  that  point. 
Tbe  appeal  will  be  dismissed  with  costs. 

(1)  12  E.  E.  157  (19  Ves.  144). 
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I860. 
Jan,  17. 

BolU  CbuH. 
Lord 

LAirODALE, 

M.R. 

On  Appeal 

Lord 

COTTKNHAM, 

L.C. 
[2H1] 


[  ♦232  ] 


SHALLCK088  v.  WEAVER. 

(2  H.  &  Tw.  231-233  ;  a£Pg.  12  Beav.  272.) 

A  bill  was  filed  by  a  cestui  que  trust,  against  the  purchaser  of  real  estate 
from  trustees,  to  set  aside  the  conveyance  on  the  ground  of  inadequate 
consideration.  The  purchaser  insisted  that  the  consideration  was  sufficient, 
because  the  title  was  defective,  but  offered  to  re-convey  the  estate  on 
repayment,  and  on  payment  of  expenses  in  improvements  and  repairs.  He 
admitted  that  he  had  possession  of  the  title  deeds :  Held,  that  he  was 
bound  to  produce  them. 

In  this  case  the  Master  of  the  Bolls  had  made  an  order  for  the 
production  of  certain  deeds  and  documents.  This  was  a  motion 
that  the  order  of  the  Masteb  of  the  Bolls  might  be  discharged  or 
varied  so  far  as  respected  the  several  deeds,  documents,  abstracts, 
and  writings  in  the  defendant's  answer  and  schedule  mentioned, 
relating  to  the  several  lots,  8,  4,  and  6,  of  the  messuages  and 
premises  in  the  pleadings  mentioned. 

By  the  will  of  Francis  Brooks,  who  died  in  November,  1886,  he 
devised  his  real  estates  to  Charles  Wright  and  William  Bishop,  in 
trust  to  sell,  and  pay  certain  legacies,  but  gave  no  directions  as  to 
the  disposition  of  his  residuary  estate,  which  the  plainti£f  claimed 
as  his  heir-at-law. 

This  bill  was  filed  to  take  an  account  of  the  real  estate,  and  to 
obtain  a  re-conveyance  from  the  defendant  Weaver  of  the  testator's 
estate  which  had  been  purchased  by  him.  The  real  estate  con- 
sisted, among  other  things,  of  a  house  at  Stafford,  let  at  a  rent  of 
45{.,  and  another  building,  worth  20Z.  per  annum,  which  were  sab- 
ject  to  a  mortgage  of  700/.,  and  other  property  let  at  rents  of  S5L 
and  40Z.  These  parts  of  the  testator's  estate  formed  lots  8,  4,  and 
6,  mentioned  in  the  notice  of  motion.  They  were  valued,  on  behalf 
of  the  trustees,  at  1,1002.,  2002.,  and  700!.,  making  together  2,000/. ; 
but  on  their  being  put  up  to  sale  by  public  auction  in  February, 
1887,  the  highest  biddings  were,  for  lot  8, 980/.,  for  lot  4,  490/.,  and 
for  lot  6,  186/.     They  were  therefore  bought  in. 

In  November,  1887,  Weaver  contracted  to  buy  these  lots  for 
1,200/.,  and  they  were  shortly  afterwards  conveyed  to  him.  He  had 
acted  as  solicitor  for  the  trustees.  *The  defendant  Weaver  stated 
in  his  answer,  that,  at  the  time  of  auction,  there  was  no  good 
title  to  the  property  in  question ;  and  that  it  was  afterwards  dis- 
covered that  the  premises  had  been  enjoyed  by  the  testator  as  of 
leasehold  tenure  only.  That  there  was  nothing  to  show  that  he  had 
any  title  to  the  freehold,  though  he  had  taken  a  conveyance  in  fee  from 
a  grantor,  who  took  upon  himself  to  convey  the  same  premises  in  fee 
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simple,  withoat  (as  the  defendant  believed)  ever  making  out  any    SHALi.oao6s 

valid  title  in  himself  so  to  do ;  and  that  the  defendant  agreed  to      weIVbb. 

take  the  title  as  it  was,  without  putting  the  sellers  to  any  expense  ; 

and  that  he  was  now  unable  to  make  out  a  marketable  title,  and  he 

stated  that  he  was  and  had  always  been  willing  to  reconvey  them 

to  the  testator's  heir-at-law,  and  to  account  for  the  rents  upon  being 

repaid  the  purchase-money,  and  what  he  had  expended  on  repairs 

and  lasting  improvements,  with  interest.   The  answer  further  stated, 

that  the  defendant  had  in  his  possession  all  the  title  deeds,  evidences, 

and  writings,  and  abstracts  of  title  relating  to  the  said  hereditaments 

and  premises ;  and  he  submitted,  that  the  plaintiff  ought  not  to  be 

permitted  to  have  copies  of  or  inspect  any  of  the  title  deeds  unless 

he  would  consent  to  pay  to  the  defendant  the  purchase-money  which 

he  paid,  together  with  the  sum  of  money  laid  out  on  the  premises 

in  substantial   repairs  and  lasting  improvements;  and   that  the 

exposure  of  his  title  would  enable  the  plaintiff  to  injure  him  if  he 

abandoned  the  suit. 

Mr.  Wright,  in  support  of  the  motion,  insisted  that  the  deeds 
were  not  material  to  the  plaintiff's  case.  He  sought  to  set  aside  a 
deed,  bat  the  production  of  that  deed  would  not  assist  him,  and  the 
earlier  title  deeds  could  not  furnish  any  alleged  fraud  between  the 
defendant  and  the  trustees.  In  Dendy  v.  Cross  (i)  the  Mastbb  of 
THB  *BoLLs  refused  to  order  the  production  of  a  deed  which  was  •  [  *233  ] 
impeached.  The  plaintiff  ought  to  pay  the  defendant  what  he  had 
expended,  or  undertake  to  do  so,  before  the  defendant  ought  to  be 
required  to  produce  the  deeds. 

Mr.  R.  Palmer  and  Mr.  Elderton,  co7itra. 

The  Lord  Chancellor  said,  that  the  plaintiff  contended  that  the 
defendant  Weaver  ought  to  have  paid  the  full  value  for  the  property 
which  he  purchased,  but  had  not  done  so.  The  defendant  alleged 
that  he  gave  a  full  consideration  for  it,  because  the  title  was  defec- 
tive, and  the  property  was  in  fact  leasehold  and  not  freehold.  There 
being  these  questions  between  the  parties,  the  title  deeds  must  be 
produced,  to  show  whether  the  title  was  good  or  defective ;  and  the 
decision  of  the  Master  of  the  Bolls  was  right. 
(1)  83  B.  E.  121  (11  Beav.  91). 
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Lord 

COTTKNHAU, 
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[  823  ] 


SHEFFIELD,   and 
COMPANY. 


WARING  V.   The  MANCHESTER, 
LINCOLNSHIRE  RAILWAY 

(2  H.  &  Tw.  239—249.) 

[A  NOTE  of  the  judgment  on  this  appeal,  affirming  the  decision  of 
WioRAM,  V.-C.  (reported  in  7  Hare,  482),  will  be  found  at  the  end  of 
the  report  taken  from  7  Hare.     See  82  B.  B.  at  p.  208.] 


r  ♦324  J 


MARKS  V.  SOLOMONS. 

(2  H.  &  Tw.  323—327.) 

A  testator  bequeathed  to  his  wife  absolutely  100/.,  his  household  furni- 
ture, &c.,  and  then  bequeathed  to  her  the  interest  of  monies  invested 
by  him  in  certain  loan  societies,  and  all  his  other  property,  during  her  life. 
He  afterwards  bequeathed  all  monies  belonging  to  him  in  a  friendly  society, 
and  in  all  other  societies,  to  his  wife  absolutely :  Held,  that  the  expression 
"  all  other  societies,"  meant  societies  ejusdem  generis  with  that  which  had 
been  just  mentioned;  and  that,  as  to  the  money  payable  by  the  loan 
societies,  the  widow  took  a  life  interest  only  in  them. 

This  was  a  suit  for  the  administration  of  the  estate  of  George 
Joel.  By  his  will,  dated  the  20th  of  November,  1845,  he  bequeathed 
as  follows : 

**  I  give,  bequeath,  and  dispose,  after  payment  of  my  just  debts 
and  testamentary  expenses,  as  follows:  that  is  to  say,  unto  my 
wife,  Mary  Joel,  the  sum  of  lOOt,  to  be  paid  to  her   forthwith, 
together  with  my  watch  and  all  my  household  furniture,  plate, 
linen,  china,  wearing  apparel,  and  books,  which  shall  be  on  my 
premises  and  in  my  possession  at  the  time  of  my  decease,  to  be  for 
her  own  *use  and  at  her  disposal.    And  I  hereby  also  bequeath  the 
interest  of  all  monies  invested  by  me  in  different  loan  societies,  as 
follows :  in    the  Hand-in-Hand  Loan  Society,  held  at  the  **  Paul 
Pindar  "  public-house,  Bishopsgate  Street,  in  the  city  of  London ;  the 
Commercial  Tradesman's  Loan  Society,  Alder sgate  Street ;  and  also 
in  the  Crown  Loan  Society,  Crown  Street,  Finsbury,  likewise   as 
well  as  all  other  property  of  every  nature  and  kind  whatsoever  and 
wheresoever,  during  her  life.    And  I  direct  that  all  my  stock  in  trade 
be  sold  by  public  auction  forthwith  after  my  decease ;  and  all  ray 
book-debts  and  securities  for  money,  of  every  sort  or  kind,  be  got  in 
and  collected  as  soon  as  possible,  and  the  same  from  time  to  time  (i) , 
together  with  the  produce  of  the  said  sale  by  auction.    And  that  the 
produce  thereof,  together  with  the  money  that  may  be  standing   in 
my  name  at  my  banker's  at  the  time  of  my  decease,  be  placed  out 
(I)  Sic.    The  will  is  ill  penned  throughout.— F.  P. 
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at  inierest  in  the  Bank  of  England  by  my  executors,  hereafter  named,       Marks 

for  the  benefit  of  my  said  wife,  Mary  Joel,  as  aforesaid,  during  her    solomoks. 

life,  together  with  the  said  other  interest,  and  all  monies  so  invested 

at  the  said  loan  societies  to  be  paid  to  her  quarterly.     And  from  and 

after  her  decease,  I  give  and  bequeath  unto  Humphery  Marks  and 

George  Marks,  sons  of  Solomon  Marks,  the  sum  of  200Z.  each,  and 

to  Kitty  Marks,  my  grand-daughter,  the  sum  of  lOOZ.,  and  to  Aaron 

Marks,  lOOL,  and  to  each  other  of  my  surviving  grand-children, 

sons  and  daughters,  lawfully   begotten  by  my  daughter,  Amelia 

Marks,  when  they  respectively  arrive  at  the  age  of  twenty-one 

years,  the  sum  of  50Z.,  each.    And  in  case  any  or  either  of  them 

depart  this  life  before  they  arrive  at  the  age  of  twenty-one  years, 

the  share  or  shares  of  such  deceased  shall  be  divided  and  paid, 

together  with  all  overplus  monies,  to  the  survivors  then  living, 

share  and  share  alike.      And  I  also   give  and   bequeath   unto 

each  of  my  nephews  and  nieces  as  shall  be  living  at  the  time  of  my 

decease  and  arrive  at  the  age  of  twenty-one  *years,  the  sum  of  20L       [  *326  ] 

each.     And  I  give  and  bequeath  unto  Sarah  Cohen,  Deborah  Harris, 

Betty  Hart,  Deborah  Hart,  and  Sinime  Hart,  otherwise  Sophia  Hart, 

daughters  of  Barnet  Hart,  the  sum  of  20Z.,  each.    And  to  Henry 

Hart,  attorney,  my  cousin,  two  guineas  for  a  mourning  ring.    And, 

as  to  the  remaining  part  of  the  said  estate,  the  same  to  be  put  out 

at  interest  in  the  Bank  of  England,  as  aforesaid,  for  the  benefit  of 

my  said  wife,  Mary  Joel,  during  her  life.     And  from  and  after  her 

decease,  then  the  said  legacies  and  payments  to  be  paid  to  my 

grandchildren,  sons  and  daughters  as  aforesaid.     And  my  will  is, 

that  all  monies  be  kept  in  the  Bank  of  England,  for  the  benefit  of 

the  parties  entitled  to  the  same,  as  aforesaid,  after  the  decease  of 

my  said  wife.     And  my  will  is,  that  the  monies  belonging  to  me  in 

the  friendly  society  called  the  Lodge  of  Friends'  Society,  and  all 

other  societies,  when  received,   shall  go  and  belong  to  my  wife, 

Mary  Joel,  for  her  own  use  and  benefit." 

At  the  time  of  his  death,  the  testator  had  a  sum  of  500^.  invested 
in  the  Commercial  Loan  Society,  482/.  ISs.  6d.  in  the  Hand-in- 
Hand  Loan  Society,  40/.  18^.  9d.  in  the  Crown  Loan  Society,  but 
no  money  in  the  Lodge  of  Friends'  Society. 

Upon  the  cause  coming  on  for  further  directions  before  the  Vice- 
Chancellor  of  England,  his  Honour  held,  that,  according  to  the  true 
construction  of  the  will,  Mary  Joel,  the  widow  of  the  testator,  was 
absolutely  entitled  to  those  three  sums. 

The  plaintiffs  appealed  from  that  decision. 
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Marks  Mr.  Malins  and  Mr.  Hetherington,  in  support  of  the  appeal : 

floLOMONB.        The  testator  made  a  distinction  between  loan    societies    and 

[  *S26  ]  friendly  societies,  and  there  is  a  material  difference  ^between  them. 
Loan  societies  are  of  such  a  nature  as  is  sanctioned  by  the  8  &  4 
Vict.  c.  110 ;  friendly  societies  are  under  the  regulations  provided 
by  4  &  6  Will.  IV.  c.  40.  The  expression,  "all  other  societies," 
means  societies  ejusdem  generis  with  the  friendly  society  which  the 
testator  has  just  named,  and  cannot  be  construed  so  as  to  alter  the 
disposition  made  by  the  former  part  of  the  will,  which  gives  the 
wife  a  life  interest  only  in  the  other  property  of  the  testator: 
Vaughan  v.  Btick  (l). 

Mr.  Stuart  and  Mr.  Baggallay,  contra. 

The  Lord  Chancellor  said,  that  there  was  no  doubt  as  to  the 
nature  of  the  societies.     The  Acts  of  Parliament  by  which  they 
were  regulated  showed   the  distinction   between   them.    In  loan 
societies,  advances  were  made   upon   which  interest  was  payable* 
which  interest,  as  well  as  the  principal,  belonged  to  the  party 
who    advanced    the   principal.     In    friendly   societies,    periodical 
payments  were  made,  in  respect  of  which  a  sum  would  become 
payable  on  some  future  event.    They  were,  in  fact,  like  life  insur- 
ance societies.     As  to  the  meaning  of  the  testator,  there  was  no 
reasonable  ground  for  doubt  on  the  face  of  the  will.    The  testator, 
at  the  date  of  his  will,  had  property  in  societies  of  both  those 
descriptions.     He  made  a  certain  provision  for  his  wife  by  giving 
her  a  life  interest  in  his  money  invested  in  loan  societies,  and  also 
in  the  residue.    He  then  gave  to  her,  absolutely,  his  money  in  a 
particular  friendly  society  and  "  all  other  societies."    Looking  at 
the  disposition  made  by  the  testator's  will,  the  expression  must  be 
taken   to  mean  other   societies  of  the  same  description,  namely, 
friendly  societies.     All  the  dispositions  of  a  will  must  be  looked  at 
in  order  to  make  all  the  parts  of  it  as  consistent  as  possible,  and   if 
the  latter  bequest  was  considered  as  overturning  the  other,  it  made 
the  whole  inconsistent ;   but  if  it  was  taken  as  giving  to  the  wife  a 
further  benefit  arising  from  monies  which  must  be  received  from 
friendly  societies,  the  whole  will  would  be  consistent,  and  the  wife 
would  receive  an  increased  benefit  from  those  monies,  as  the  testator 
appeared  to  intend  that  she  should  do.    His  expression,  **  when 
received,"  showed  that  he  was  still  speaking  of  friendly  societies. 

(1)  65  R.  R.  337  (1  Ph.  75). 


TOL.  Lxxxiv.]         1850.     CH.    2  H.  &  TW.  326.  279 

The  Yicb-Chancbllor's  decision  mast  be  reversed,  and  it  must  marks 

be  declared  that  the  widow  took  a  life  interest  only  in  the  monies  Solomons. 
invested  in  the  loan  societies. 


PUKCHASE  V.  SHALLIS.  i85o. 

Feb,  18. 
(2  H.  &  Tw.  354—359  ;  8.  0.  19  L.  J.  Oh.  518  ;  14  Jur.  403.)  

A  testator  bequeathed  **  an  annuity  of  2  U.  per  annum,  which  I  purchased       h^wkll, 
from  J.  G.'*     The  testator  never  had  an  annuity  of  that  amount,  but  he  had 
purchased  from  J.  G.,  for  300/.,  an  annuity  of  46/.  per  annum,  and  had  AppeaL 

insured  the  life  of  J.  G.  at  an  annual  premium  of  25/.,  and  had  made  an  ^^^ 

entry  in  his  books  of  *'  300/.  lent  to  J.  G.  at  7  per  cent.,  21/.  :  25/.  premium  ^  q        ' 

on  policy  of  insurance  for  300/."  :  f  354  1 

Held,  that  the  whole  annuity  of  46/.  passed  to  the  legatee. 
Where  a  decree  which  is  appealed  from  is  affirmed  on  the  chief  points, 
but  is  varied  on  immaterial  particulars  only,  the  appellants  will  not  be 
exempted  from  paying  the  costs  of  the  appeal 

John  Shallis  made  his  will,  dated  the  4th  of  September,  1882, 
which  contained  the  following  bequest :  "I  give  to  my  sister, 
Mrs.  Maria  Purchase,  a  leasehold  house,  being  No.  51,  Gloudesley 
Terrace,  Islington,  and  an  annuity  of  21Z.  per  annum,  which  I 
purchased  of  and  receive  from  Mr.  John  Gibbon.  Mrs.  Maria 
Purchase  is  to  have  the  rent  of  the  house  and  this  annuity  for  her 
natural  life :  at  her  death  they  shall  come  the  property  of  her 
children  :  the  rent  of  the  house  and  the  interest  of  the  annuity  shall 
be  for  the  sole  use  and  benefit  of  Mrs.  Maria  Purchase,  and  shall  not 
be  under  the  control  of  any  future  husband." 

The  testator  died  in  1888.  He  had  never  had  any  annuity  of  the 
amount  of  21Z. ;  but  in  1829  he  had  purchased  from  John  Gibbon 
an  annuity  of  46i.  for  the  life  of  Gibbon,  for  a  sum  of  800Z.,  and 
effected  an  assurance  upon  Gibbon's  life;  and  the  annual  premiums 
in  respect  of  that  assurance  amounted  to  %U.  The  policy  had  been 
kept  up  by  the  executors  since  the  death  of  the  testator,  and  a  sum 
of  211.  per  annum  had  been  duty  paid  to  the  plaintiff.  Gibbon  died 
in  October,  1844,  and  the  amount  secured  by  the  assurance  had 
been  paid  to  the  executors  of  Shallis. 

This  bill  was  filed  by  Mrs.  Purchase  against  the  executors  and 
her  children,  and  prayed  a  declaration  that  the  *plaintiff  was      [  *^^^  ^ 
entitled  to  the  whole  of  the  annuity  of  462.,  and  also  to  the  policy  of 
assurance,  or  that  the  money  paid  in  respect  of  the  policy  might  be 
invested  for  the  benefit  of  the  plaintiff  and  her  children. 

The  testator  had   made  entries  in   his  books  respecting   this 
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PuBOHABB  annuity  in  the  following  form :  "Lent  J.  Gibbon  SOOl.  upon  annuity, 
Shallis.  ft^  7/.  per  cent,  interest,  211. :  261.  premium  on  policy  of  insurance 
for  800Z."  It  appeared  that  the  testator  had  also  purchased  several 
other  annuities,  and  had  insured  the  lives  of  the  grantors ;  and 
that  in  his  own  books  he  had  mentioned,  as  the  amount  of  each 
annuity,  the  sum  which  remained,  after  deducting  from  the  gross 
amount  the  sum  which  was  payable  for  the  annual  premium. 

The  cause  was  first  heard  before  the  Yiob-Ghancellor  of  England, 
who  decided  in  favour  of  the  plaintiff  on  the  first  point,  and  ordered 
accounts  to  be  taken  of  the  arrears  of  the  annuity,  with  annual 
rests,  and  allowed  interest  at  51.  per  cent,  upon  the  balance  from 
time  to  time ;  but  held  that  the  plaintiff  was  not  entitled  to  the 
policy. 

The  executors,  one  of  whom  was  also  the  residuary  legatee, 
appealed  from  this  decision. 

Mr.  Bethell  and  Mr.  Bazalgette,  for  the  plaintiff,  in  support  of 
the  decree : 

The  subject-matter  of  the  bequest  is  an  annuity  purchased  from 
Gibbon.  The  amount  of  it  is  incorrectly  described ;  but  that  error 
will  not  vitiate  the  other  part  of  the  gift,  which  is  sufficient  in  itself 
to  pass  the  annuity.  If  there  had  been  nothing  to  answer  the 
description,  the  bequest  must  have  failed ;  but  here  the  only  mistake 
is  with  regard  to  the  amount,  and  that  part  will  therefore  be  rejected. 
[They  cited  Miller  v,  Travers  (i),  Selwood  v.  Mildmay  (2),  Doe  d. 
Beach  v.  Earl  of  Jersey  (3),  Parkea  v.  Bott{4,),  Carver-  v.  Bowles  (5), 
and  other  cases.] 

Mr.  Lloyd  and  Mr.  J.  H.  Law,  for  the  defendants  in  the  same 
interest. 

Mr.  Rolt  and  Mr.  Hetherington,  for  the  appellants: 

The  plaintiff  assumes  the  point  which  is  principally  in  dispute, 

namely,  whether  there  is  a  wrong  description. 

»  *  »  »  * 

In  D'Aglie  v.  Fryer  (6),  the  testatrix  bequeathed  all  the  money 
funded  by  A.  B.  in  her  name,  in  the  Long  Annuities,  50^  per 
annum,  to  her  godson.     The  money  funded  by  A.  B.  had  purchased 

(1)  34  E.  E.  703  (8  Bing.  244).  (0)  34  li.  E.  102  (2  Eiifis.   &   My 

(2)  4  E.  E.  1  (3  Ves.  306).  rfOl). 

(3)  19  E.  E.  380  (1  B.  &  Aid.  550).  (8)  12  Sim.  1 ;  see  judgment,  post. 

(4)  47  E.  E.  269  (9  Sim.  388). 
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an  amount  of  652.  Long  Annuities,  but  it  was  held  that  502.  only     purcharr 
passed  to  the  legatee.  shallis. 

Mr.  BetheU  was  not  called  upon  to  reply. 

Thb  Lord  Chancbllob  :  [  3^7  ] 

It  is  quite  clear  that  the  testator  meant  to  give  what  he  himself 
received;  and  although  he  only  received  2IL  a  year  in  money,  yet 
he  also  received  the  benefit  of  252.  a  year,  which  was  invested  in 
insuring  the  grantor's  Ufe.  In  order  to  keep  them  separate,  he 
divided  the  annuity  into  two  parts  :  namely,  212.  a  year  which  he 
received  as  clear  income,  and  252.  a  year  which  he  paid  in  order  to 
keep  it  perpetual;  that  is,  to  secure  a  return  of  the  purchase-money 
on  the  expiration  of  the  life. 

No  case  has  been  cited  similar  to  the  present ;  but  that  which  was 
last  cited,  D'Aglie  v.  Fryer^  comes  nearest  to  it.      It  may  be  a 
matter  of  considerable  difficulty,  but  the  question  is,  what  is  the 
principal  description  ?    The  Vioe-Changbllor  in  that  case  thought 
the  principal  description  was  502.  a  year  Long  Annuities,  and  that 
being  the  thing  given,  it  was  not  to  be  affected  by  the  additional 
description,  which  was  erroneous,  where  a  thing  described  is  con- 
sidered as  sufficiently  clear  to  indicate  the  intention,  the  erroneous 
description  cannot  hurt.     But  what  is  the  thing  given  here  ?    It  is 
an  "  annuity  of  212.  a  year,  which  I  purchased  of  and  received  from 
John  Gibbon."     There  is  no  such  annuity  ;  but  there  is  an  annuity 
of  462.  purchased  from  him,  and  it  has  only  obtained  the  description 
of  212.  a  year,  because  that  sum  remained  after  paying  the  insurance 
on  the  life.     Still  the  thing  is  the  ''annuity  I  purchased  from  John 
Gibbon,"  and  the  advantage  of  this  entry  is  to  show  how  that 
mistake  arose.     So  far  as  regards  the  testator  himself  and  his  own 
property,  it  is  right  enough,  for  the  testator  only  got  212.  a  year : 
but  he  secured  the  8002.  principal  by  insuring  the  life.     Therefore 
the  legatee  is  to  be  in  the  same  position  as  he  was  himself,  she 
must  have  not  only  the  212.,  but  also  the  means  of  keeping  up  the 
policy. 

No  case  has  been  cited,  nor  can  any  case  be  found,  where  there  [  358  ] 
is  a  clear  distinct  gift  of  the  subject-matter,  and  an  erroneous 
description  as  to  the  extent  or  value  of  it,  in  which  the  erroneous 
description  has  been  held  to  vitiate  the  gift.  Here  is  a  perfect 
description  of  the  subject-matter  of  the  bequest,  as  an  annuity 
purchased    from  John   Gibbon,   but  an   erroneous,   or  rather,   a 
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PuBOHASB  fanciful  description  of  it  is  added,  as  being  212.  a  year.  The  Vice- 
Shallis.  Chancellor,  I  think,  very  properly  considered  that  the  policy  was 
not  included  in  this  gift,  and  in  that  case,  what  is  there  to  cut 
down  the  annuity  to  21L  a  year,  which  indeed  is  only  warranted  by 
the  manner  in  which  the  testator  dealt  with  it  ?  I  cannot  but  con- 
sider this  as  a  gift  of  the  annuity  purchased  from  John  Gibbon,  and 
a  description  of  the  amount,  which  is  not  accurate  according  to  the 
amount  received,  but  which  is  very  clearly  explained  by  the  mode  in 
which  the  testator  brought  this  annuity  into  account.  What  he 
would  have  done  if  his  attention  had  been  drawn  to  it,  cannot  be 
known.  He  might  have  reduced  it,  by  describing  it  as  an  annuity 
of  211.  per  annum,  ''part  of  what  I  purchased  and  receive  of  John 
Gibbon."  But  it  is  given  as  annuity,  as  one  entire  thing.  If  a  man 
gave  a  farm  or  house,  describing  it  sufficiently,  and  mentioned  the 
rent  of  it  inaccurately,  the  inaccurate  description  of  the  rent  could 
not  vitiate  the  gift  itself.  Here  we  have  a  clear  description  of  the 
thing  given,  and  an  inaccurate  statement  of  the  money  to  be  received 
from  it.  I  cannot  think  there  is  any  rule  of  construction  which 
would  justify  me  in  deciding  that  211.  a  year  only  is  the  subject- 
matter  of  this  bequest,  it  being  a  gift  not  of  part  of  the  annuity,  but 
of  the  annuity  itself. 
[  869  ]  I  do  not  understand  how  the  direction  for  annual  rests  is  to  be 

supported.  The  personal  representatives  who  receive  the  annuity 
ought  to  have  paid  over  the  whole  to  the  plaintiff,  but  only  paid 
part  of  it  to  her.  I  do  not  think  there  is  any  question  but  that  the 
plaintiff  is  entitled  to  interest ;  but  it  is  unusual  to  give  compound 
interest  or  rests,  unless  there  is  a  case  of  fraud,  breach  of  trust,  or 
wilful  default  in  the  party  who  ought  to  have  paid.  So  far  as 
relates  to  annual  rests,  the  decree  must  be  altered. 

Some  discussion  then  took  place,  whether,  as  the  decree  was 
varied,  the  appellants  ought  to  pay  the  costs  of  the  appeal. 

The  Lord  Chancellor  said,  that  as  the  appellants  had  failed  on 
the  principal  point,  and  as  the  question  of  annual  rests  did  not 
appear  to  have  been  much  argued  before  the  Vice-Chancellor,  he 
thought  the  variation  of  the  decree  in  that  point  ought  not  to 
relieve  the  appellants  from  the  obligation  of  paying  the  costs  of  an 
appeal,  which  was,  generally  speaking,  unsuccessful. 
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Ex  PARTE  PHILLIPS, 
Ih  EE  The  LONDON  and  WESTMINSTER  INSURANCE 

COMPANY.  — 

Knigut 
(3  De  Q.  &  Sm.  3.)  Brooic,  V.-C. 

An  Insurance  Company  which  has  transferred  its  business  to  another  '-     -' 

Company,  and  has  practically  been  dissolved,  might  be  wound  up  under  the 
Act  of  1848,  if  there  were  any  assets  divisible  among  the  shareholders. 

[This  report  merely  states  that  the  Vicb-Chancbllor  considered, 
that,  as  there  was  a  fund  to  be  divided,  the  Act  applied,  and  made 
the  order.] 

In  re  The  NOETH  of  ENGLAND  JOINT-STOCK  ^^^^^^^ 

BANKING  COMPANY.  ''— "' 

Burlinson's  Case  (1).  bkdob,  v.-c. 

C3  De  Q.  &  Sm.  18—21 ;  S.  0.  18  L.  J.  Ch.  250;  13  Jur.  849.)     '  [  >8  ] 

A  female  shareholder  in  a  joint-stock  Bank  married,  and  her  husband 
received  dividends  on  her  shares,  signing  the  dividend  warrants  per  pro- 
curation of  his  wife :  Held,  that  he  was  not  entitled  to  be  i-emoved  from 
the  list  of  oontributories  under  the  Joint-stock  Companies  Winding-up 
Act,  1848,  although  he  had  not  fulfilled  the  conditions  prescribed  by  the 
deed  of  settlement  for  the  purpose  of  entitling  the  husband  of  a  female 
shareholder  to  become  a  member  of  the  Company. 

Tms  was  a  motion  by  way  of  appeal  from  the  decision  of  the 
Master.  On  16th  December,  1884,  Ann  Wetherell,  spinster,  was 
the  holder  of  twenty  shares  in  the  above  Company,  by  transfer 
from  one  Thomas  Wood,  and  she  was  duly  registered  and  received 
dividends  up  to  her  marriage  with  the  appellant,  Frederick  Thomas 
Barlinson,  which  took  place  on  the  26th  September,  1837.  No 
settlement  *  was  made  on  the  marriage,  and  from  the  time  of  its  [  *i-M 
solemnization  all  the  dividends  on  the  shares  were  received  by  the 
hoflband,  who  had  signed  six  dividend  warrants  in  the  following 
form: 

"  Capital  Stock  Account.     Dividend  Warrant,  8Z.  5«. 

"  Dividend  on  Twenty  Shares. 
"  The  North  of  England  Joint  Stock  Banking  Company. 
"  Pay  self  or  bearer  82.  58.,  being  a  dividend  of  8^.  M,  per  share 
on  the  paid  up  capital  stock  of  the  Company,  in  my  name,  for  the 

(1)  Under  the  Companies  Act,  1862,  of  a  married  woman  is  alone  liable  in 

s<  71^,  a  husband  is  liable  during  his  respect  of  shares  standing  in  her  sole 

marriage  in  respect  of  calls  made  on  name,  unless  and  until  those  shares 

his  wife's  shares,  but  in  cases  falling  are  shown  not    to    be    her  separate 

within  s.  7  of  the  ICarried  Women's  property.— 0.  A.  8. 
Property  Act,  1882,  the  separate  estate 
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Id  re        year  ending  the  Slst  December,  1842,  as  declared  at  a  general 

0F°EHOLrKD   meeting  held  February,  1843. 

joint-Stook  "  Per  pro.  Ann  Btjblinson, 

»^""^«  ^?-  "  F.  T.  BUELINSON. 

Case.  "  Nbwcastlb-upon-Tynb,  14th  March,  1848." 

Another  dividend  warrant  was  signed  by  him  in  the  following 
form  : 
"  For  Ann  Burlinbon,  "  F.  T.  Burlinson." 

The  material  clauses  in  the  deed  of  settlement  are  set  out  in 
Armstrong's  case  (i). 

Mr.  Sivanston  and  Mr.  EJderton^  in  support  of  the  motion : 

According  to  the  29th  clause  of  the  deed  of  settlement,  the  husband 
of  any  female  shareholder  who  was  desirous  of  becoming  a  member 
of  th«  Company  in  respect  of  the  shares  vested  in  him  in  that 
capacity,  must  give  notice  in  writing  at  the  Company's  banking- 
house  of  such  his  desire,  and  must  comply  with  the  provisions  of 
the  deed  of  settlement.    And  by  the  80th  clause,  if  he  does  not  in 
this  manner  elect  to  become  a  member,  he  is  not  entitled  to  receive 
any  dividend.     By  the  81st  clause,  if  he  neglects  executing  the  deed 
of  settlement,  the  directors  have  power  to  declare  the  shares  forfeited. 
[  •20  ]       The  remedy  of  the  Company  *for  non-payment  of  calls  is,  therefore, 
forfeiture.     The  respondent  does  not  come  within  any  of  the  defini- 
tions of  a  contributory  contained  in  the  Act.     The  shares  did  not 
become  the  property  of  the  husband  absolutely  upon  the  marriage. 
They  were  merely  choses  in  action,  which  he  had  a  possibility  of 
acquiring  by  reducing  them  into  possession.     The  receipt  of  the 
dividends  upon  them  was  not  a  reduction  into  possession,  for  that 
receipt  was  in  the  character  of  agent  of  his  wife.     This  was  so 
decided  in  the  case  of  Hart  v.  Stephens  (2),  where  the  Court  of  Queen's 
Bench  held,  that  the  receipt  of  interest  by  a  husband,  on  a  promis- 
sory note  given  to  his  wife,  was  not  a  reduction  into  possession, 
nor  even  any  evidence  of  such  reduction  into  possession,  but  must 
be  considered  as  a  receipt  by  him,  not  in  his  own  right,  but  as 
agent  for  his  wife.    Moreover,  the  Company,  by  taking  the  dividend 
warrants  in  the  form  in  which  he  had  signed  them,  by  procuration 
of  his  wife,  accepted  her  as  a  shareholder,  without  participation  on 
the  part  of  her  husband,  according  to  the  principle  on  which  your 
Honour  decided  Angas's  case  (3). 

(1)  75  R.  R.   199  (1  De  G.  &  Sm.  (2)  6  Q.  B.  937. 

566).  (3)  75  R.  R.  196  (1  De  G.  &  Sm.  5«0). 


▼0L.LXXX1V.]  1849.     CH.     8  DE  G.  &  SM.  20—21.  286 

Mr.  Bacon  and  Mr.  Headlam^  for  the  official  manager,  were  not         In  re 
„  J  The  North 

called  upon.  of  England 

Joint-Stock 

Thb  Vicb-Chahcbllob  :  ^^""'"^  ^- 

Bublinrok'b 

This  ease  is  not  in  the  least  degree  affected,  in  my  opinion,  either  ^^^* 
by  the  clauses  referred  to  in  the  deed  of  settlement,  or  by  Ancfas's 
ease,  or  by  the  question,  if  it  is  a  question,  whether  the  shares 
have  been  reduced  into  possession  by  the  husband.  The  husband 
appears  to  me  most  clearly  liable.  In  Angas's  case  the  Company 
had  never  contracted  with  Mrs.  Angas  otherwise  than  as  a  married 
woman  having  separate  estate.  The  only  question  is,  whether  *the  [  f2i  ] 
wife's  name  should  be  on  the  list  as  well  as  the  husband's. 

Air.  Bacon : 

That  is  arranged  between  the  parties,  in  the  event  of  the  husband 
being  on  the  list. 

Thb  Vicb-Chancellor  : 
I  only  decide  that  the  husband's  name  must  be  there. 

Motion  refused,  with  costs. 


In  re  ST.  MARYLEBONE  BANKING  COMPANY.  is^s. 

Davidson's  Case  (1).  — 

(3  De  G.  &  Sm.  21-30.)  BRuoBrv!o. 

The  manager  of  a  Banking  Company,  in  which  he  held  shares,  induced  [  ^^  ] 
a  friend  D.,  living  in  the  country,  to  subscribe  the  Company's  deed  for 
100  shares,  upon  the  understanding,  of  which  a  minute  was  entered  in  the 
Company's  books,  that  all  the  shai'es  that  should  not  be  transferred  by  him 
to  other  parties,  should  be  transferred  for  him  by  the  directors,  and  that  he 
should  receive  nothing,  nor  incur  any  liability  in  respect  of  the  shares. 
After  disposing  of  thirty  shares,  the  purchase-money  for  which  was  paid 
to  the  directors,  D.,  in  pursuance  of  the  arrangement,  transferred  the 
reminder  back  to  the  manager,  by  assigning  it  to  him  and  his  successors 
in  office.  He  never  received  or  paid  anything  in  respect  of  the  shares,  and, 
eight  years  after  the  last  transaction,  the  affairs  of  the  Company  were 
wound  up  under  the  Joint-stock  Companies  Winding-up  Act,  1848  :  Held, 
that  the  effect  of  the  transaction  was  to  hold  out  D.  as  a  partner,  to  induce 
others  to  become  members  of  the  Company,  and  that  he  was  properly 
placed  on  the  list  as  a  contributory. 

This  was  a  motion  on  behalf  of  Mr.  Alexander  Davidson,  by  way 
of  appeal  from  the  decision  of  the  Master,  who  had  placed  the 

(1)  ShackU/oriTs  case    (1866)   L.   E.    1   Ch.   567,   3d  L.   J.   Ch.    818,    14 
h.  T.  129. 
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lore        appellant's  name  upon  the  list  of  contributories  to  the  above 
«^-^----   Company. 
Banking  Co.       rpjjg  g^   Marylebone  Joint-stock  Banking  Company  was  estab- 

Da  VI  i)flON*8 

Cask.  lished  in  1886,  and  commenced  business  on  or  about  the  5th  of 
September,  in  that  year,  and  Mr.  David  Hannay,  a  shareholder, 
was  appointed  manager  of  the  Company. 

In  October,  1887,  Mr.  Hannay,  who  was  a  friend  of  the  appellant, 
waited  upon  him  at  Ludlow,  where  the  appellant  was  the  manager 
of  the  branch  there  of  the  Commercial  Bank  of .  England,  and 

[  *22  ]  informed  the  appellant  that  he  was  ^anxious  to  increase  the  list  of 
shareholders  in  the  St.  Marylebone  Joint-stock  Banking  Company, 
and  that  he  was  then  making  a  tour  for  that  purpose,  and  expected 
to  induce  a  good  many  of  his  personal  friends  to  join  the  Company. 
He  asked  the  appellant,  as  a  favour,  to  allow  100  shares  in  the 
Company  to  be  placed  in  his  name,  until  such  shares  could  be 
disposed  of  and  transferred  to  other  persons,  stating,  that,  in  the 
meantime,  the  shares,  though  placed  in  his  name,  were  to  be  the 
property  of  the  Company. 

The  appellant  acceded  to  this  request,  and  Mr.  Hannay  gave  him 
the  following  memorandum  in  his  own  handwriting : 

"  Ludlow,  18th  October,  1837. 
"Dear  Sir, — On  the  part  of  the  Borough  of  St.  Marylebone 
Bank  I  hereby  engage  to  transfer  for  you  at  par,  100  shares  of 
stock  of  that  Company  held  by  you,  and  to  keep  you  out  of  cash 
advance,  and  protect  you  against  all  loss  by  the  said  Company, 
until  the  same  is  transferred  to  other  parties ;  and  I  am, 

"  Dear  Sir,  yours  sincerely, 

"  David  Hannat,  Manager." 

Upon  this  memorandum  being  given  to  him,  and  on  the  above- 
mentioned  arrangement,  the  appellant  executed  the  deed  of  settle- 
ment of  the  St.  Marylebone  Joint-stock  Banking  Company,  and 
Mr.  Hannay  delivered  to  him  scrip  representing  100  shares.  Whik 
Mr.  Hannay  was  at  Ludlow,  the  appellant,  at  his  request,  signed 
three  transfers  for  thirty  of  the  100  shares  in  his  name,  upon  wbicl 
occasion  Mr.  Hannay  gave  him  the  following  memorandum  in  hii 
own  handwriting : 

"  Ludlow,  18th  October,  1887. 

''Mr.  Alexander  Davidson  has  handed  me  three  transfers  o 
shares  of  St.  Marylebone  Bank  to  Messrs.  Terry,  M'Evily,  an^ 
Lloyd,  in  all  thirty  shares,  for  which  I  have  to  receive  on  hi 
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aecoont  180/.,  and  which  sum  I  will  place  *to  the  credit  of  his         in  re 

Orn       'jLfl'  Ml  DVT  V. 

cash  account  credit  on  stock  with  the  Borough  of  St.  Marylebone      '  bonr 
Bank,  when  received.  Banking  Co. 

''David  Hannay,  Manager."        ^™b.'''^ 

Upon  receiving  this  memorandum,  the  appellant  handed  to  Mr.  ^  -' 
Hannay  scrip  for  thirty  of  the  100  shares.  By  his  affidavit  in 
sopport  of  the  motion,  the  appellant  deposed,  that  it  never  was 
intended  that  he  should  become  a  shareholder  and  partner,  but 
that  it  was  agreed  that  the  shares  taken  by  him  should  be  the 
property  of  the  Company,  and  that  he  should  have  no  interest 
whatever  therein,  nor  be  in  any  way  liable  for  calls  or  otherwise, 
or  to  receive  any  dividend  or  interest ;  and  that  the  transaction 
with  respect  to  the  100  shares  was  for  the  benefit  and  on  the 
account  of  the  Company. 

The  arrangement  made  between  the  appellant  and  Mr.  Hannay 
was  communicated  by  the  latter  to  the  then  directors  of  the 
Company,  and  was  ratified  and  approved,  a  minute  thereof  being 
inserted  in  the  board  minute  book  of  the  directors,  and  signed  by 
Col.  Stanhope,  the  chairman,  as  follows : 

''  The  manager  represented  that  he  had  allotted  to  Mr.  Davidson, 
of  the  Commercial  Bank  of  England,  Ludlow,  100  shares  of  stock, 
on  the  understanding  that  such  shares  as  he  could  not  transfer 
there,  should  be  transferred  for  him  at  par  here,  and  that  he  had 
transferred  thirty  of  the  shares,  twenty  to  Mr.  Terry,  five  to  Mr. 
M'Evily,  and  five  to  Mr.  Lloyd." 

The  seventy  shares,  the  residue  of  the  hundred,  remained  in  the 
appellant's  name  until  May,  1841,  when  he  received  a  letter  dated 
10th  May,  1841,  from  Mr.  Hannay,  as  follows : 

"  Borough  of  St.  Marylebone  Bane,  London, 

"  10th  May,  1841. 
"Mt  dear  Sm, — ^I  now  inclose  a  transfer  of  the  seventy  shares 
of  stock  held  by  you.  When  you  took  them  our  directors  *under-  [*  2*  ] 
took  to  relieve  you  of  them  at  any  time,  at  par.  They  have  been 
at  a  discount  for  some  time,  and  there  is  no  prospect  of  an  improve- 
ment. When  you  return  the  transfer,  send  the  scrip  certificates 
also." 

The  deed  of  transfer,  inclosed  with  this  letter,  was  in  the  usual 
form,  except  that  the  assignment  was  expressed  to  be  to  Mr. 
Hannay  and  his  successors  in  office,  in  trust  for  the  directors. 

Immediately  upon  receiving  the  letter  gf  lOtb  May,  1841,  the 
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In  re        appellant  executed  the  transfer,  and  returned  it  to  Mr.  Hannay, 

'  BONR        with  the  scrip  certificates  for  the  seventy  shares,  in  the  following 
BANKING  Co.   1^^^^. 

DAV1D80M*8 

CA8B.  "  Commercial  Bane  of  England,  Manchester, 

"  11th  May,  1841. 
"  My  dear  Sir, — I  am  favoured  with  your  letter  of  the  10th 
instant,  inclosing  transfer  of  the  seventy  shares  in  your  Bank, 
held  in  my  name,  to  you  as  manager  of  the  Bank,  which  I  now 
return  executed.  I  also  inclose  the  scrip  certificates.  This  will 
close  the  transaction  as  to  these  shares ;  and  I  shall,  therefore,  feel 
obliged  by  a  few  lines  intimating  officially  that  the  matter  has  been 
closed  accordingly,  and  the  balance  standing  at  my  debit  wiped  off. 

"  I  am,  &c., 

"  Alexander  Davidson." 

Mr.  Hannay  thereupon  acknowledged  the  receipt  of  the  transfer 
and  scrip  certificate  by  the  following  letter : 

'*  Borough  of  St.  Marylebone  Bank,  London, 

"  15th  May,  1841. 

"  My  dear  Sir, — I  am  duly  favoured  with  your  letter  of  the  11th 

instant,  inclosing  transfer  of  your  seventy  shares  of  stock  of  the 

[  *26  ]       St.  Marylebone  Bank  to  me  as  manager,  for  *  behoof  of  the  Bank, 

with  the  scrip  certificates  thereof ;  the  balance  at  your  debit  in  our 

book  is  thus  extinguished. 

"  I  am,  my  dear  Sir,  yours  sincerely, 

**D.  Hannay,  Manager." 

The  appellant  never  paid  any  call  or  other  sum  of  money  upon, 
and  never  received  any  dividends  or  other  sum  of  money  in  respect 
of  the  shares,  nor  was  his  name  ever  included  in  any  account  or 
return  under  the  7  Geo.  IV.  c.  46,  as  a  member  of  the  Company ; 
nor  did  his  name  appear  in  the  entry  or  register  of  the  members 
of  the  Company,  as  filed  at  the  Stamp  Office. 

The  transfer  of  the  seventy  shares  into  the  name  of  Mr.  Hannay 
was  among  the  papers  of  the  Company,  and  the  account  in  his 
name  in  respect  of  all  his  shares  was  balanced  and  closed,  and  the 
transfer  of  the  seventy  shares  had  been  entered  in  the  registry  book 
of  the  Company,  and  was  duly  registered  at  the  time.  The  name  of 
Mr.  Hannay,  as  the  transferee,  appeared  to  have  been  afterwards 
scraped  out,  but  it  did  not  appear  by  whom  or  under  what  circum- 
stances. The  appellant,  however,  did  not  in  any  manner  authorise 
the  erasure. 
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The  following  were  the  stipulations  of  the  deed  of  settlement,        in  re 
which  were  referred  to  in  the  argument.  '^-  ^^"^"^ 

"  Ist.    That  the  said  several  persons  and  parties  hereto  of  the  ^^^'^i^^  Co- 

Day  idson^s 

first  part,  who  are  hereinafter  distinguished  by  the  title  of  case. 
proprietors,  and  such  other  persons  as  shall  become  proprietors  as 
hereinafter  mentioned,  shall,  upon  their  respectively  executing  these 
presents,  or  the  supplementary  deed  thereto,  as  hereinafter  men- 
tioned, be  and  become  proprietors  of  the  Company  hereby  estab- 
lished, under  the  regulations  hereby  contained;  and  that  such 
proprietors  shall  be  and  form  a  Company,  by  the  name,  style,  or 
title  of  'The  Borough  of  Saint  Marylebone  Joint-stock  Banking 
Company/ 

4th.  That  the  capital  or  joint  stock  of  the  said  Company  shall  [  ^^  1 
be  l,0OO,OOO{.  divided  into  40,000  shares  of  251.  each ;  but  that  the 
said  capital  may  be  increased  by  making  additional  shares,  in  such 
manner  and  to  such  extent  as  hereinafter  provided  for ;  and  that 
the  shares  which,  at  the  date  of  these  presents,  have  not  been 
taken  or  subscribed  for,  and  also  those  which  may  hereafter  be 
created  as  hereinafter  provided  for,  shall  be  allotted  and  distributed 
to  snch  persons,  and  in  such  manner,  as  the  board  of  general 
directors  of  the  said  copartnership  for  the  time  being  shall  think 
advisable. 

18th.  That  every  person  in  whose  name  any  share  or  shares  in 
the  said  copartnership  shall  be  held  or  stand,  shall,  to  all  intents, 
effects,  and  purposes  whatsoever,  be  deemed,  both  at  law  and  in  equity, 
the  absolute,  sole,  and  beneficial  owner  and  proprietor  thereof,  and 
shall,  as  such,  be  the  only  person  known  to,  or  recognised  by,  the 
said  copartnership,  in  all  votes,  transfers,  notices,  payments, 
receipts,  and  other  matters  relating  to  the  same;  and  the  said 
copartnership  shall  not  in  any  case  be  bound  to  notice,  or  be 
affected  by  or  with  express  or  other  notice  of  any  trust,  or  equitable 
charge  or  lien,  imposed  or  intended  to  be  imposed  on  any  such 
shares  or  share,  or  by  or  with  any  gift  thereof  by  way  of  legacy, 
unless  and  until  the  legatee  or  party  who  shall  claim  under  or  by 
virtue  of  any  such  equitable  charge  or  lien,  shall  have  been  duly 
admitted  as  a  proprietor,  as  hereinafter  mentioned." 

Afr.  Bacon  and  Mr.  Little,  in  support  of  the  motion  :  *^^y  *i  7. 

These  shares  were  never  the  property  of  the  appellant ;  he  was 
merely  a  trustee  of  them  for  the  Company,  and,  eight  years  ago,  he 
refaransferred  them  to  Mr.  Hannay,  with  the  concurrence  of  the 
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In  re  Company.    It  cannot  be  held,  that,  in  this  state  of  circomstances, 

'  BOKK  any  liability  in  respect  of  them  can  attach  to  the  appellant. 
Banking  Co. 

^^CaT"  *  (The  Yice-Chancbllob  :  Was  it  suggested  before  the  Master,  that 

[  *27  ]  the  appellant  might  be  ^discharged  from  liability,  and  that  Mr. 

Hannay  and  the  directors  might  be  liable  ?) 


That  view  was  not  suggested,  because  the  appellant  contended  that 
he  had  never  been  liable  upon  the  shares. 

(The  Vioe-Ghamgellor  :  I  suppose  his  opponents  contended  that 
he  had  held  himself  out  to  others  as  a  member  of  the  Company, 
and  could  not,  therefore,  be  heard  to  allege  that  he  was  not  a 
partner.) 

As  his  name  was  never  returned  to  the  Stamp  Office  as  that  of  a 
partner,  no  one  had  a  right  to  consider  him  a  member  of  the 
Company.  Before  he  executed  the  Company's  deed,  he  received 
the  undertaking  of  October,  1887,  protecting  him  from  all  liability. 
This  engagement  between  him  and  Mr.  Hannay,  the  manager,  was 
brought  before  the  directors,  and  there  is  a  minute  of  it  upon  the 
books,  signed  by  the  chairman.  After  this  length  of  time,  the 
validity  of  the  transaction  cannot  be  disputed  by  the  Company,  in 
whose  books  the  entry  is  found,  and  of  which  the  members  mast 
be  taken  to  be  cognisant.  But,  if  the  appellant  ever  came  ander 
any  liability,  he  was  exonerated  by  the  deed  of  transfer,  the  validity 
of  which  has  remained  unquestioned  during  eight  years.  (They 
cited  Taylor  v.  Hughes  (i).) 

Mr.  Lloyd  and  Mr.  Hetherington^  for  the  official  manager,  in 
opposition  to  the  motion : 

The  first  question  is,  whether  either  the  arrangement,  or  the- 
transfer  on  which  the  appellant  relies,  was  a  contract  of  such  a 
nature,  as  the  directors  had  power  to  enter  into,  on  behalf  of  the 
Company.  Neither  of  them,  according  to  the  rules  of  the  Com- 
pany's deed,  answers  this  description.  The  transfer  is  expressed 
to  be  made  to  Mr.  Hannay  and  his  successors  in  office,  in  trust  for 
the  directors. 

(The  Yice-Chanobllob  :  If    those  expressions  were  taken    out 
[  «28  ]       of  the  deed,  there  would  perhaps  be  nothing  *in  the  caae«     The 

(1)  60  B.  B.  219  (2  Jo.  &  Lat.  24). 
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assigiunent  seems,  in  other  respects,  to  be  in  the  form  of  an        in  re 

ordinary  transfer.)  ^'  bot^b  ^*' 

Banking  Co. 
The  question  is,  could  the  appellant  have  enforced  either  of  the  Davidson's 
alleged  contracts  against  the  Company,  or  was  it  within  the  scope 
of  the  authority  conferred  upon  the  directors  ?  Another  important 
question  is,  whether  it  is  not  clear  that  the  object  of  the  parties 
was  to  induce  other  persons  to  become  shareholders  by  holding  out 
the  example  of  the  appellant,  who,  from  his  situation,  must  have 
been  supposed  to  have  good  opportunities  of  acquainting  himself 
with  the  circumstances  and  prospects  of  the  Company,  and  of 
forming  a  sound  opinion  upon  them.  Those  who  subscribed  upon 
the  faith  of  a  representation  that  the  appellant  was  a  shareholder, 
cannot,  when  they  claim  to  have  his  contribution  to  the  losses 
which  have  arisen,  be  answered  by  referring  to  a  private  under- 
standing between  the  appellant  and  Mr.  Hannay .  Taylor  v.  Hughes 
does  not  apply,  because  in  that  case  there  had  been  a  real  sale  and 
transfer  of  the  shares.  On  the  other  hand,  the  cases  of  Preston  v. 
Grand  CoUier  Dock  Company  (i)  and  Mangles  v.  Grand  Collier  Dock 
Company  (3),  are  in  favour  of  the  respondent. 

Mr.  Bacon,  in  reply  : 

By  the  4th  clause  of  the  deed  of  settlement,  the  directors  may 
deal  with  the  shares  as  they  think  fit.  They  acted  upon  this  clause, 
and  did  their  best  to  distribute  the  undisposed-of  shares.  Their 
manager  induced  the  appellant  to  accede  to  the  arrangement,  under 
which  alone  he  accepted  shares.  Would  any  shareholder  have 
objected  to  such  arrangement  being  entered  into  ?  A  memorandum 
of  it  was  entered  in  the  Company's  books.  It  was  acted  upon  by 
the  Company.  The  Company  received  the  dividends  upon  the 
shares,  and,  when  some  of  the  shares  were  sold,  the  Company 
received  the  purchase-money,  *the  appellant  receiving  nothing  [  *29  ] 
whatever.  The  appellant  was  treated  throughout  as  an  agent  to 
procure  shareholders  in  his  own  neighbourhood,  for  the  benefit  of 
tiie  Company.  He  gained  nothing,  and  intended  to  gain  nothing 
by  it.  How  can  it  be  contended  that  he  is  to  be  exposed  to 
liabiUty? 

(Thb  Yicb-Chakoellob  :  The  fact  remains  that  he  was,  with 
however  fair  intentions,  a  party  to  a  transaction  by  which  the  thing 
that  was  made  to  appear  was  not  the  thing  that  was.) 

(1)  64  B.  B.  380  (11  Sim.  327).  (2)  51  E.  B.  312  (10  Sim.  519). 
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In  re        The  shareholders  might  have  inspected  their  own  minute  books  if 
BONK     '   they  thought  fit.    If  they  did  not  think  fit  so  to  do,  but  chose  to 

Bankiko  Co.  ^^^^  ^  ^^xQir  directors,  they  must  be  bound  by  the  exercise  of  the 
Davidsom^b 

Cabb.        discretion  with   which   they  intrusted  their   officers.     It  is   not 

pretended  that  the  appellant  intended  to  deceive  any  one,  nor  is 

there  even  a  suggestion  that  any  one  individual  has  been  actaally 

deceived,  or  induced  to  take  shares,  by  the  notion  that  the  appellant 

was  a  shareholder.    Not  a  single  instance  of  that  kind  is  brought 

forward. 

Cur.  adv.  ruft. 

Jviy  19.      The  Vioe-Chancbllor  : 

I  have  considered  this  case,  and  particularly  the  affidavit  of 
Mr.  Davidson.  From  the  materials  before  the  Court,  it  appears  to 
me  a  just  inference  that  the  transaction  of  1837,  respecting  the 
100  shares,  of  which  seventy  are  in  question,  was  devised  and 
carried  into  eflFect  by  the  parties  to  it,  for  the  purpose  of  enabling 
or  accrediting  a  fallacious  representation  that  Mr.  Davidson  had 
taken,  and  was  the  holder  of,  those  shares  on  his  own  account,  and 
at  his  own  risk ;  the  object  having  been  (such,  at  least,  is  judicially 
my  inference)  to  induce  or  encourage,  by  means  of  which  this  was 
a  part,  the  taking  of  shares  by  persons  whom  Mr.  Hannay  or  the 
directors  might  think  it  advantageous  or  useful  to  add  to  the 
Company.  If  this  was  so,  a  court  of  justice,  at  least,  must  regard 
the  transaction  as  unfair,  and  treat  it  as  one  tainted  with  deceit 
[  30  ]  Mr.  Davidson's  counsel  have  argued  that  it  had  no  other  meaning, 

no  other  effect,  than  to  constitute  him  an  agent  of  the  Company  or 
the  directors,  for  the  disposal  of  the  shares.  I  cannot  accede  to  the 
argument.  Had  the  nature  or  the  intention  of  the  transaction  been 
so,  it  would  have  been  constructed  and  managed,  I  think,  in  a 
different,  a  plainer,  and  a  simpler  manner.  The  learned  counsel 
also  contended  that  it  was  not  proved  that  any  person  had  been  in 
fact  misled ;  but  the  intention  was,  in  my  judgment,  to  deceive. 
It  has  not  been  proved  or  alleged  that  strangers  did  not,  and  I  think 
it  reasonable  to  assume  that  strangers  did,  become  shareholders 
after  the  transaction.  If  they  did  so,  it  seems  to  me  likewise  right 
to  presume  that  they  became  shareholders  in  the  belief  that  it  was 
truly  what  it  was  ostensibly. 

Nor  do  I  hold  that]the  case  of  the  shareholders  who  were  so  bona 
fide  before,  and  afterwards  continued  so,  is  to  be  disregarded  in 
considering  this  controversy. 
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In  the  circnmstances^  as  I  view  them,  the  shareholders  generally         in  re 
desiring,  as  I  must  take  it,  to  hold  Mr.  Davidson  to  the  seventy      *  bomb^" 
shares,  as  the  true  proprietor  of  them,  for  every  purpose,  as  between   '^^^kino  Co. 
him  and  them,  I  should  certainly,  had  the  transfer  and  arrange-        casb. 
ment  of  1841  not  taken  place,  have  decided  in  conformity  with  the 
Master's  conclusion.     But  do  they  vary  the  case  ?    In  my  opinion 
not.    That  business  was  a  mere  ceremony  consequent  on  the  affair 
of  1887,  or  rather,  perhaps,  a  part  of  it. 

I  cannot  interfere  with  the  Master's  decision  in  this  matter ;  but, 
thongh  refusing  the  motion,  I  do  not  hold  myself  bound  to  do  so 
with  costs,  especially  as  I  am  not  satisfied  that  Mr.  Davidson  bad 
well  considered  the  transaction  before  he  consented  to  become  a 
party  to  it,  or  that  he  thought  himself  acting  with  impropriety. 


In  ee  The  NORTH  op  ENGLAND  JOINT-STOCK  i849. 

BANKING  COMPANY  (1).  ^MyV/ 

Sadler's  Case.  KNianT 

(3  De  O.  &  Sm.  36—43 ;  S.  C.  18  L.  J.  Ch.  251 ;  J  3  Jur.  674.)  "*^^^  ^•-^• 

.  [86] 

The  deed  of  settlemeut  of  a  Banking  Company  provided  that  no  shares 

should  be  transferred  while  any  call  directQd  to  be  paid,  remained  due  on 
them,  and  that  any  transfer  contraiy  to  the  deed  should  have  no  validity 
either  at  law  or  in  equity.  A  legatee  of  shares,  on  which  a  call  was  due, 
took  a  transfer  of  them  from  the  executors  by  a  deed,  to  which  an  officer 
of  the  Company  was  a  party.  The  legatee  applied  for  dividends  on  the 
shares,  but  the  officer  of  the  Company  refused  payment  until  the  call  was 
paid  up.  The  legatee  never  paid  the  call.  She  afterwards  married,  and 
neither  she  nor  her  husband  ever  paid  or  received  anything  on  account  of 
the  shares,  nor  did  anything  further  in  respect  of  them.  On  the  affairs 
of  the  Company  being  wound  up  nine  years  afterwards :  Held,  that  the 
husband  was  properly  placed  on  the  list  of  contributories ;  but  it  was 
referred  back  to  the  Master  to  consider  whether  his  name  ought  to  be 
inserted  without  that  of  his  wife. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  the 
Master,  whereby  the  name  of  the  appellant  was  retained  upon  the 
list  of  contributories  to  the  above  Company.  The  appellant,  in 
April,  1846,  married  Miss  Mary  Todd,  to  whom  a  testator  named 
John  Craig  had  bequeathed  five  shares  in  the  Company.  Mr.  Craig's 
executors  had  assented  to  the  legacy,  and  a  deed  was  executed  by 
them,  by  Miss  Todd,  and  an  officer  of  the  Company,  assigning  the 
shares  to  Miss  Todd,  who  thereby  covenanted  to  pay  the  calls  then 
or  thereafter   to  be  made  in  respect  of  the  shares.    Miss  Todd 

(1)  See  note,  ante,  p.  283. 
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In  iQ  Thb     afterwards  applied  to  the  manager  of  the  Company  for  payment  of  a 
Engla^     dividend,  but  was  informed  that  no  dividend  woald  be  paid,  until  a 

joiiTT -STOCK  Q^u    ijIj^q  in  arrear,  was  satisfied.    She  declined  to  pay  the  call. 

Ranking  Co.  *  •  . 

Sadler's     &i^d  the  dividends  were  carried,  from  time  to  time,  to  her  credit  in 

Case.        ^.j^^  books  of  the  Company,  and  set-off  against  her  liability  on  the 

call  due,  and  other  calls,  as  they  fell  in  arrear.     Neither  she  nor 

her  husband,  after  her  marriage,  received  any  dividends,  paid  any 

calls,  or  attended  any  meeting ;    nor  had  the  appellant  complied 

with  any  of  the  requisitions  (i)  of  the  deed  of  settlement  enabling 

the  husbands  of  female  shareholders  to  become  members.     The 

appellant's  name  never  appeared  on  the  list  of  shareholders  returned 

to  the  Stamp  Office,  but  the  name  "Mary  Todd"  was  regularly 

[  *37  ]       ^returned  on  that  list  as  the  holder  of  the  shares  up  to  April,  1848, 

when  the  Bank  stopped  payment.     On  the  17th  December,  1848, 

the  Master,  Mr.  Farrer,  retained  the  appellant's  name  on  the  list 

of  contributories  in  respect  of  these  shares,  describing  them  as 

shares  to  which  he  was  entitled  ''in  right  of  his  wife." 

On  the  17th  April,  1849,  upon  a  motion,  by  way  of  appeal  from 
this  decision  of  the  Master,  an  order  was  made,  with  consent  and 
without  prejudice,  that  it  should  be  referred  back  to  the  Master  to 
review  his  decision. 
On  the  27th  of  April,  the  Master  affirmed  his  decision.    *    ^     * 
[  41  ]  In  addition  to  the  clauses  of  the  deed  of  settlement,  which  are 

set  out  in  Armstrong's  case  (2),  the  following  were  referred  to  in  the 
argument : 

''  No.  28.  No  share  or  shares  shall  be  transferred  after  the  time 
appointed  for  the  payment  of  any  instalment  called  for  by  the 
directors,  until  the  amount  of  such  instalment,  in  respect  of 
the  same  shares,  with  interest,  as  aforesaid,  shall  have  been 
paid. 

''  No.  24.  The  directors  shall  have  power  from  time  to  time  to 
make  such  regulations  respecting  the  form,  preparation, 
custody,  and  registration  of  the  instrument  of  transfer  of 
shares  as  shall  appear  to  them  expedient ;  and  all  sales  and 
transfers  of  any  shares  not  made  conformably  to  the  provisions 
of  the  deed  of  settlement,  and  according  to  the  regulations  of 
the  directors,  shall  be  invalid  at  law  and  in  equity." 

(1)  The  material  articles  of  the  deed      666). 
as  to  this,  are  set  out  in  Armstrong's  (2)  75  R.  B.  199  (1  De  G.  &  Sm. 

case,  75  B.  B.  199  (1  Pe  Q,  &  Sm.      566). 


YOL.LXixrv,]  1849.     CH.    8  DE  G.  &  8M.  41—43.  295 

Mr.  RtLBsell  and  Mr.  Manisty,  for  the  appellant :  in  re  Thb 

North  of 
The  transfer  to  Miss  Todd  was  a  mere  nullity,  as  under  the     England 

23rd  and  24th  articles  of  the  deed  of  settlement  no  vaUd  transfer  banking  Co. 

*of  the  shares  could  be  made,  until  the  amount  of  the  instalment     sadlkr's 

and  interest  was  paid.     There  is  no  power  given  to  any  one  to       r  ,^2  1 

dispense  with   these  provisions  without  the  consent   of  all  the 

shareholders,  and  the  Company  refused  to  recognise  Miss  Todd  as 

a  shareholder,  by  refusing  to  pay  her  any  dividends.    Ness  v.  Ami' 

Strang  shows  that  a  person  so  situated  is  not  even  liable  to  the 

creditors  of  the  concern.    That  case  decides  that  such  a  person  is 

not  a  partner  or  contributory ;  because  any  partner  or  person  liable 

to  contribute  must  necessarily  be  liable  to  creditors,  although  the 

eonverse  of  the  proposition  is  not  true,  the  claim  of  a  partner  being 

not  co-extensive  with  that  of  a  creditor,  but  being  liable  to  be 

controlled  or  abridged  by  agreements  between  individuals  who  may 

apparently  be  members  of  the  same  partnership.     During  nine 

years  all  parties  have  acquiesced  in  Mrs.  Sadler  being  treated  as 

having  no  interest  or  liability  with  reference  to  the  Company.   She 

has  never  enjoyed  one  privilege  or  benefit  as  a  shareholder.   While 

the  Bank  prospered  they  repudiated  her  as  a  shareholder,  they 

cannot  now  be  permitted  to  make  her  husband  liable  for  their 

debts.    With  regard  to  him  personally,  he  has  not  done  a  single 

act  to  take   upon  himself   the  character  of  a  member  of   the 

Company.     The  insertion  of  his  name,  without  that  of  his  wife, 

mnst,  at  all  events,  be  wrong,  and  he  is  entitled  to  have  it  removed 

on  that  ground. 

Mr.  Bacon  and  Mr.  Headlam,  for  the  ofBcial  manager,  were 
stopped  by  the  Coubt. 

Thb  Yiob-Ghakgbllob  : 

Upon  the  material  part  of  the  case  I  entertain  no  doubt.  I 
think  it  plain  that  the  name  of  Mr.  Sadler  must  remain  upon  the 
list  The  question  is,  whether  his  name  alone,  with  the  notice 
that  he  is  entitled  in  right  of  his  wife,  sufficiently  describes  his 
position.  My  impression  is,  that,  though  it  may  be  reasonably 
contended  that  the  true  state  *of  things  is  sufficiently  described  by  [  *^^  ] 
the  mode  in  which  Mr.  Sadler's  name  is  inserted,  yet  in  strict 
propriety  the  wife's  name  should  be  there  associated  with  his  (i), 
as  in  an  action,  so  that,  if  she  should  survive,  the  liability  might 

(1)  See  Burlinson*^  case,  ante^  p.  283, 
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In  re  The     survive  also.    I  cannot  consider  her  as  being  before  the  Court  on 

England     this  occasion,  and,  therefore,  I  cannot  put  her  name  on  the  list. 

Ba'nkino  c?  ^^'  Sadler's  name,  however,  must  remain,  and  he  must  pay  the 

Sadleb*s     costs  of  the  motion  to  this  time,  and  I  will  refer  it  to  the  Master 


Case. 


to    review  his  certificate,  so  far  as  relates  to  the  absence  of 

Mrs.   Sadler's  name  from  the  list,  with  liberty  to  the  oflScial 

manager  to  serve  such  notice  upon  Mrs.  Sadler,  as  he  may  be 
advised. 


1849. 
Au^,  3,  4. 

Knight 
Bbucb,  V.- 

[43] 


In    re    The    DIRECT    LONDON    and    EXETER 
RAILWAY  COMPANY. 

c.  Paeburt's  Case. 

(3  De  G.  &  Sm.  43—49 ;  S.  0.  13  Jur.  725.) 

It  is  not  sufficient  ground  for  excluding  an  allottee  from  the  list  of 
coutributories  to  a  provisionally  registered  Railway  Company,  that  the 
prospectus  of  the  Company  contained  incorrect  and  fraudulent  statements, 
in  reliance  on  which  he  applied  for  shares,  or  that  the  project  was  never 
carried  into  effect,  unless  it  appear  that  the  only  other  persons  interested 
in  the  Company  were  the  persons  who  made  the  fraudulent  statements. 

In  the  beginning  of  the  year  1846  a  scheme  was  set  on  foot  for 
forming  a  railway  direct  from  London  to  Exeter,  and  in  the  month 
of  May,  in  that  year,  was  provisionally  registered  under  the  name 
of  *'  The  Direct  London  and  Exeter  Bailway  Company  *'  (with 
extension  to  Falmouth  and  Penzance). 

A  prospectus  was  issued  inviting  the  public  to  take  shares  in  the 
projected  undertaking,  in  which  it  was  stated  that  the  capital  was 
to  be  8,000,0002.  in  120,000  shares  of  252.  each,  the  deposit  on 
which,  to  be  immediately  payable,  was  12.  Is.  6d.  per  share.  The 
prospectus  contained  various  statements  and  representations  which 
were  now  alleged  to  be  fraudulent  and  delusive,  but  which  are  not 
[  *^4  ]  material  to  *be  set  forth,  as  the  decision  did  not  turn  upon  thein , 
but  assumed  the  truth  of  the  allegation  against  their  accuracy. 

Mr.  George  Farbury  made  the  following  application  for  shares  in 
the  projected  undertaking : 

"  July  24th,  1845. 
*'  To  the  Provisional  Committee  of  Arrangement  of  the  Direct 

London  and  Exeter  Bailway  Company. 
"  Gentlemen, 

"  I  request  you  will  allot  me  100  shares  of  252.  each  in  the  al>ovf 
railway,  and  I  undertake  to  accept  the  same,  or  such  less  nuiiil>e] 
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as  yon  may  appropriate  to  me,  subject  to  the  regulations  of  the        in  re 
Company;  also  to  sign  the  necessary  legal  documents;  and  to  pay,  London  and 
when  required,  the  deposit  thereon  of  li.  Is.  6d.  per  share.  ra?lwIt^o. 

''GbO.    PaRBURY."  PARBDKY'a 

Case. 

[Mr.  Parbury  received  in  reply  a  letter  of  allotment  of  100 
shares,  and  he  paid  a  deposit  of  1372.  to  the  Company's  bankers 
thereon.] 

Mr.    Parbury    never    signed    Jihe    subscribers'    agreement    or        [  ^^  1 
Parliamentary  contract. 

Although  applications  were  made  for  upwards  of  400,000  shares, 
not  more  than  60,000  shares  were  allotted ;  and  not  more  than 
23,495  were  paid  upon. 

The  total  capital  ever  received  by  the  Company  amounted  to  no 
more  than  83,0002. 

Oat  of  the  sixty-two  persons  whose  names  appeared  in  the 
Company's  prospectus  as  forming  the  provisional  committee,  there 
were  two  at  least  in  regard  to  whom  there  was  no  evidence  what- 
ever that  they  sanctioned  their  names  being  placed  on  the  list  of 
provisional  committeemen. 

The  project  was  entirely  abandoned  in  the  end  of  the  year  1845, 
or  soon  after  that  year,  and  no  money  was  ever  returned  to  the 
Bhareholders. 

Under  the  usual  order  for  winding  up  the  affairs  of  the  Company, 
the  Master  retained  tlie  name  of  Mr.  Parbury  as  a  contributory  for 
100  shares. 

Mr.  W.  M.  James,  in  support  of  a  motion  on  behalf  of 
Mr.  Parbury,  by  way  of  appeal  from  the  Master's  decision, 
to  have  his  name  removed  from  the  list: 

No  such  Company  as  that  of  which  Mr.  Parbury  engaged  to 
become  a  member  was  ever  formed.  The  project  altogether  failed ; 
and  it  is  not  reasonable  that  he  should  be  *made  a  contributory  to  [  *^^  1 
costs  and  expenses  incurred  by  persons  who  had  no  authority  for 
the  purpose,  and  who  had  fraudulently  deceived  him.  This  case 
ifl  merely  that  several  persons  combined  and  deceived  an  innocent 
individual ;  they  then  incurred  liabilities,  to  which  no  assent  on 
his  part  is  proved,  or  can  be  assumed  to  have  been  given,  because 
the  objects  for  which  Mr.  Parbury  assented  to  join  were  never 
attempted  4o  be  carried  into  effect.  Mr.  Parbury  is  so  far  from  being 
bound  by  the  acts  of  the  provisional  committee,  that  he  is  entitled 
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In  re 
Thk  Direct 
lokdom  and 

EXBTBB 

Railway  Co. 

Pabbubt'b 
Case. 


[49] 


Aug.i. 


at  law  to  recover  back  from  any  of  them  the  money  fraudulently 
obtained  from  him :  WdUtab  v.  Spottigwoode  (i).     «     *     « 

Mr.   Swanstofi  and  Mr.    W.    T.   S.  Daniel^  for  the  official 
manager,  were  not  called  on. 

The  Yiob-Ghanobllob  : 

If  one  person  induce  another  to  enter  into  a  contract  with  a  third 
by  fraudulent  representations,  th^  deceived  person  may  be  entitled 
to  recover  damages  for  the  fraud  against  him  who  practised  it; 
but  is  the  contract  therefore  void? 

If  in  this  Company  there  are,  besides  Mr.  Farbury,  persons  in  a 
situation  similar  to  his,  and  equally  innocent  with  him,  he  is  liable 
to  contribute  equally  with  them. 

It  seems  to  be  a  just  inference  that  there  were  various  persons 
in  the  same  situation  with  Mr.  Farbury,  and  as  innocent  as  himself, 
and  I  cannot  hold  that  he  is  not  a  contributory. 

If  it  were  established,  that  the  only  other  persons  interested  in 
these  affairs  were  the  persons  who  made  the  alleged  misrepre- 
sentations, the  case  might  be  different ;  but  whatever  this  gentle- 
man's remedies  may  be  against  any  other  persons,  I  cannot  say 
that  he  is  not  properly  on  this  list. 

The  motion  was  refused^  mthotU  cosU. 

On  this  day  the  Yicb-Ghancbllor  said,  that,  since  giving  the 
foregoing  judgment,  he  had  received  the  second  number  of  Messrs* 
Hall  &  Twells'  Beports,  and  had  read  the  judgment  of  the  Lobi> 
Chancbllob  in  Ex  parte  Morgan,  In  the  Matter  of  the  Vale  of  Neath 
Brewery  (2).  His  Honour  read  some  of  the  principal  passages  in 
that  judgment,  and  said,  that  although  the  cases  specifically  differed 
very  much  from  one  another,  yet  some  of  the  observations  whicli 
the  Lobd  Ghancellob  was  reported  to  have  made  were  by  no 
means  inapplicable  to  the  case  before  his  Honour. 

(1)  71  B.  B.  740  (16  M.  &  W.  601).  (2)  See  ante,  p.  60. 


Tot-LxxiiT.]    1849.     CH.     8  DE  G.  &  SM.  63—64.  290 

In  ke  The   UNIVEESAL   SALVAGE   CO.  i8*9. 

Woodfall's  Case  (l).  Dec.'ii 

(3  De  G.  &  Sm.  63—66 ;  S.  0.  14  Jur.  29.)  r~^. 

A  pablisher  fnmishing  a  proyisionally  registered  Company  with  goods, 
agreed  with  the  chairman  to  be  paid  in  shares,  but  so  that  he  should  incur 
no  personal  liability.  Scrip  certificates  were  sent  to  him  accordingly,  and 
Uie  Company  was  afterwards  completely  registered.  He  sold  the  shares. 
On  being  required  to  sign  the  deed,  he  refused  to  do  so,  and  took  no  further 
part  in  the  affairs  of  the  Company :  Held,  that  he  was  properly  excluded 
from  the  list  of  contributoriee. 

This  was  a  motion  on  behalf  of  the  official  managers,  by 
way  of  an  appeal  from  the  decision  of  the  Master,  excluding  from 
the  list  of  contributories  the  name  of  the  respondent,  Mr.  Henry 
Diek  Woodfall,  ander  the  following  circamstances  : 

The  respondent,  Mr.  Henry  Dick  Woodfall,  who  carried  on 
business  under  the  firm  of  George  Woodfall  &  Son,  was  proprietor 
of  two  joamals,  called  "  The  Polytechnic  Journal,"  and  "  The 
Bailway  Begister,"  in  which  were  published  articles  in  favour  of 
the  Company.  The  Company  purchased  five  hundred  copies  of 
each  journal,  the  respondent  agreeing  to  take  shares  equivalent  in 
Take,  in  discharge  of  their  account. 

A  Mr.  Frank  Hill,  who  was  examined  on  oath  before  the  Master, 
deposed  as  follows : 

"  I  was  sub-editor  of  the  *  Polytechnic  Review  *  (2),  and  of  the 

'Bailway  Begister,'  of  which  Woodfall  was  proprietor.     I  called  at 

the  office  of    the  Company,  and  saw   Mr.   Baymond,  the  then 

secretary.    It  was  my  duty  to  ask  for  the  advertisements  of  the 

Company,  also  information  as  to  their  progress.     Baymond  was 

desirous  of  having  the  Company  advertised,  and  gave  me  an  order 

to  do  so.    The  arrangement  was,  that  the  Company  was  to  take 

five  hundred  copies  of  each  magazine,  and  that  the  amount  due 

was  to  be  taken  out  in  shares.    I  acted  entirely  for  Woodfall.    It 

was  distinctly  understood  that  he  was  to  incur  no  liability,  or  be 

called  on  to  sign  the  deed.    The  understanding  was    with  Mr. 

Baymond  and   Captain  Price  (the  chairman  of   the  Company). 

I  went  with  Woodfall  to  the  Company,  when  he  went  to  receive 

the  scrip :  he  was  asked  to  sign  the  deed ;  he  refused.     They  gave 

him  the  scrip.      He  *had  the  scrip  certificates.      I  believe  he  sold       [  *64  ] 

them  at  a  small  premium." 

(1)  ShaclOf/ord'e  case   (1866)  L.  R.  (2)  Sic.    **  Journal "  in  other  parts 

1    Ch.   567,  35   L.    J.   Oh.   818,    14      of  the  report. 
L.T.  129. 
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An  account  was  made  out  at  the  time,  and  signed.    It  was  as 


[  *'5-^  ] 


130    0 


Cr. 


In  re  Thk 

UMIVBR8AL      .    ,, 

Salvaob  Co.  followB : 

VVOODFALL'8 

C^"-  "Universal     Salvage     Company,     in    account     with     George 

Woodfall  &  Son. 

Dr. 
1845. 

To  500  Nos.  of 'Poly- 
technic Review  *  -     62  10 
To  500  of  •  Railway 

Register'   -        -    62  10 
By  difference  of  one 
Share         -  5    0 


1845. 
Aug.  20. — By  18  shares 
5L  deposit  per 
share  in  the  above 
Company  - 
By  18  shares  51. 
deposit  per  share 
in  the  above 
Company    - 


65    0 


65     0 


180    0 


"  Settled  as  per  account  above, 

'•  G.  Woodfall  &  Son." 

The  following  was  the  Master's  note  of  his  decision  : 

"Henry  Dick  Woodfall,  twenty-six    shares,  Woodfall    &    Son, 
proprietors  of  two  journals,  called  '  The  Polytechnic  Journal,'  and 
*  The  Railway  Register.'     They  advertised  the  Company  in  these 
journals :  their  account  amounted  to  1252.     They  agreed  to  accept 
shares  equivalent  in  value,  by  reference  to  the  deposit  on  shares, 
that  is,   twenty -five  shares.     The  account  produced,  marked  A., 
bears   date    the  20th  August,  1845.    One  share  was  thrown  in, 
making  twenty-six  shares.     The  account  was  signed    by  Henry 
Dick  Woodfall,  *  Woodfall  &  Son.'     This  transaction  took  place  in 
consequence  of  a  previous  application  of  the  directors.      *Scrip  or 
provisional  certificates  were  delivered  to  H.  D.  Woodfall ;  Woodfall 
is  on  the  corrected  list  of  shareholders  returned  to  the  Registrar's 
Office,  and  his  name  stands  for  twenty-six  shares  in  the  schedule 
to  the  deed,  as  first  registered.    When  Woodfall  went  to  receive 
the  scrip  shares,  he  was  asked  to  sign  the  deed,  but  refused.     They 
gave    him    the    scrip.      There  was    an    understanding    between 
Raymond  and  Price  and  Woodfall,  that  he  was  to  be  subject  to  no 
liability.** 
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Mr.  RusseU  and  Mr.  Prendergastf  in  support  of  the  motion :  In  re  Thb 

Univebsal 
The  reasons  for  which  Mr.  Sharpus  and  Lord  Mansfield  have  salyaoe  Co. 

been  placed  on  the  list,  apply  equally  to  this  case,  for  the  stipu-  ^^^/^^^*® 

lation  attempted  to  be  made  by  the  respondent  against  his  incurring 

any  liability,  was  one  inconsistent  with  the  nature  of  the  contract, 

and  one  into  which  the  directors  had  no  power  to  enter :  Morgan's 

easeO). 

Thb  ViCE-GHANGBLiiOR : 

In  Morgan's  case  I  thought  that,  by  what  took  place  at  the 
meeting,  and  otherwise,  every  shareholder  had  assented  to  the 
transaction.  The  Lord  Chancellor  took  a  different  view  of 
the  evidence. 

Mr.  Bacon  and  Mr.  0.  W.  Farrer,  for  the  respondent : 

The  respondent  entered  into  no  contract,  except  upon  condition 
that  he  was  not  to  be  liable,  and  the  condition  cannot  be  severed 
from  the  rest  of  the  transaction.  Either  it  was  no  contract,  or  it 
was  a  conditional  one.  Those  who  entered  into  it  with  him  were 
competent  to  act  for  the  Company  in  this  respect. 

Mr.  Russell,  in  reply  : 

The  circumstance  of  the  respondent  selling  the  shares  precludes 
him  from  repudiating  the  contract,  and  he  cannot  annex  to  it  a 
condition  repugnant  to  its  nature. 

The  Vicb-Chancbllor  :  [  6fi  J 

I  do  not  think  that  this  case  turns  upon  the  fact  of  the  shares 
having  been  sold,  though  perhaps  it  may  be  still  more  favourable 
to  the  respondent,  if  he  parted  with  them  before  the  Company  was 
completely  registered.  It  does  not  appear  how  that  was.  But  the 
respondent  contracted  with  those  who,  with  propriety,  may  be  con- 
sidered as  representing  the  whole  Company,  that  he  was  to  be  under 
no  liability.  That  being  so,  I  think  that  his  name  ought  not  to  be 
OD  the  list,  and  I  cannot  disturb  the  Master's  decision.  The  costs 
most  come  out  of  the  estate  (2). 

(1)  See  ante,  p.  50.  1849,  his  Honour  sadd,  he  had  not, 

(2)  In  a  subeequent  case,  In  the  in  deciding  Wood/aWa  case,  forgotten 
MaUtr  of  the  tame  Company  (Small-  Davidson' a  case  {ante,  p.  286),  but 
^*i  case),  heard  on  December  22nd,  thought  it  did  not  apply. 
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1849.       In    re    The    NOETH    of    ENGLAND    JOINT-STOCK 

July  7. 
Dee.  22. 


m^X  BANKING  COMPANY. 


Sanderson's  Case. 
J6— 79;  a 
[  66  ]  [Reversed,  8  H.  L.  C.  698.] 


bbucb°v^-o.  (^  ^®  ^-  *  ^™-  ^^"""^^ '  ^-  ^-  ^^  ^-  ^'  ^-  ^22 '  ^*  ^^'  ^•) 


I860.  In   re   The   PATENT   ELASTIC    PAVEMENT   and 

janAi.  KAMPTULICON   COMPANY. 

bbuckT  v^-o  Price  and  Brown's  Case. 

[  146  ]  (3  De  G.,&  Sm.  146—147;  S.  0.  19  L.  J.  Oh.  123;  1-1  Jur.  405.) 

Shares  were  deposited  by  the  allottees  with  creditors  as  security,  and 
haying  been  called  in  were  exchanged  by  the  creditors  for  others  in  their 
own  names.  The  fact  that  they  held  the  shares  as  security  only,  was 
known  to  the  directors  of  the  Company.  Upon  the  Company  being  wound 
up  :  Held,  that  the  creditors  had  been  properly  placed  in  the  list  of 
contributories  in  respect  of  the  shares. 

The  Master,  in  settling  the  list  of  contributories  to  the  above 
Company,  placed  npon  it  the  names  of  Messrs.  Price  and  Brown, 
under  the  following  circumstances  : 

Messrs.  Price  and  Brown  carried  on  the  business  of  bill  brokers  in 
partnership.  In  September,  1844,  a  Mr.  Johnstone  borrowed  of 
them  19L,  and  deposited  twenty  shares  in  the  Company  to  secare 
the  repayment  of  the  loan. 

They  were,  in  November,  1846,  holders  of  a  bill  of  exchange  for 
800Z.,  of  which  a  Mr.  Green  was  the  acceptor,  which  would  become 
due  in  January,  1846,  and  Mr.  Green  deposited  with  them  400  shares 
in  the  Company  as  security  for  the  due  honour  of  the  bill  at  maturity. 

In  the  month  of  January,  1846,  a  Mr.  Hall  was  indebted  to 
Messrs.  Price  and  Brown,  and  deposited  160  shares  in  the  Company 
with  them,  as  security. 

All  these  shares  were  for  12.  each. 

The  Company  afterwards  called  in  its  IL  shares,  and  issued  new 
certificates  of  shares  for  lOL  each.  Messrs.  Price  and  Brown  carried 
in  the  above  shares,  being  in  all  670,  and  exchanged  them  for 
fifty-seven  certificates  of  shares  of  the  value  of  102.  each.  These 
certificates  were  made  out  in  the  names  of  Messrs.  Price  and  Brown. 

They  also  took,  in  satisfaction  of  arrears  of  dividends,  four  other 
shares,  and  paid  the  sum  of  12.  10b.  as  the  difference  on  the  accoant. 
Thus,  sixty-one  shares  were  in  all,  under  these  circumstaDoeB^ 
standing  in  their  names. 
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Mi.  Bro^mi  attended,  and  took  part  at  a  meeting  of  the  ^Company 
in  My,  1846;  but,  with  this  exception,  Messrs.  Price  and  Brown  did 
not  interieTe  in  the  affairs  of  the  Company. 

The  dxrectoTs  were  cognisant  of  the  fact  that  Messrs.  Price  and 
Brown  were  the  holders  of  these  shares  as  a  security. 

Mr.  Bacon  and  Mr.  J.  A.  Lewis,  in  support  of  a  motion  that  the 
Master's  decision  might  be  altered  or  varied : 

The  fifty-seven  shares  were  held  by  Messrs.  Price  and  Brown  only 
as  security ;  they  had  only  a  limited  interest  in  the  value  of  these 
shares.  The  depositors  of  the  shares  continued  entitled  to  them, 
safaject  to  the  limited  interest ;  they  were  originally  liable,  and 
eontinaed  to  be  so.  As  to  the  four  additional  shares,  they  were 
an  accretion  to  the  other  shares,  and  Messrs.  Price  and  Brown  had 
only  the  same  limited  interest  in  them  that  .they  had  in  the 
fifty-eeven. 

The  ooansel  for  the  official  manager  were  not  called  on. 

The  Yicb-Chancbllob  said,  that,  for  the  present  purpose,  the 
Master  appeared  to  have  held  that  Messrs.  Price  and  Brown  were 
bonnd  as  contributories  as  much  as  if  they  had  been  the  absolute 
owners  in  respect  of  all  the  shares;  and  his  Honour  concurred 
with  the  Master  in  this  opinion. 


[  •HT  ] 


Is  RE  The  thing,    READING,    and   BASINGSTOKE 
RAILWAY  COMPANY  (1). 


1850. 
Ihb,  23. 


Cox's  Case.  brugb,  v.-c. 


(3  De  G.  &  Sm.  180—186.) 

Tbe  aharebroken  of  a  provisionally-registered  Company,  who  vere  also 
bolderv  of  skares,  and  had  signed  ihe  Company's  deeds,  borrowed  of  the 
directon  part  of  the  Company's  monies,  to  enable  them  to  complete  a  large 
pBrdbaae  of  shares  in  the  market^  and  deposited  as  a  security  the  purchased 
■bares  and  some  of  their  original  shares :  Held,  that  the  monies  borrowed 
vere  not  due  from  them  as  members  and  contributories  of  the  Company, 
ao  aa  to  antkoriae  the  Master  summarily  to  order  them,  in  that  character, 
to  pay  Hie  amount  under  the  66th  section  of  the  Joint-stock  Companies 
Wiirfing-ap  Act,  1848  (2). 

This  was  a  motion  to  discharge  an  order  made  by  the  Master, 
directing  the  appellants,  William  Cox  and  Henry  Poore  Cox,  to  pay 
ft,80tt. 


CI)  £r  j0arU  Hawkins  (1868)  L.  B. 
3  Gb.  787,  19  L.  T.  232. 


(2)  The  corresponding  section  of  the 
Companies  Act,  1862,  is  s.  100. 


[180] 
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The  Company  was  projected  and  provisionally  registered  in  1845, 
and  the  appellants  were  appointed  by  the  provisional  directors  to  be 
its  sharebrokers.  They  were  also  allottees  of  shares,  and  signed 
the  Company's  deeds. 

In  October,  1845,  the  appellants  and  some  other  persons  agreed 
to  purchase  1,200  shares  in  the  market ;  and  the  appellants  applied 
to  the  directors,  and  requested  them  to  advance  a  portion  of  the 
purchase-money  on  the  security  of  the  shares.  After  con- 
sidering the  application,  the  directors  agreed  to  advance  6,S002., 
upon  a  deposit  of  the  1,200  purchased  shares,  and  a  further  deposit 
of  156  shares,  which  had  been  regularly  allotted  to  some  of  the 
purchasers.  The  money  was  accordingly  lent,  and  the  shares 
deposited.  The  cheque  with  which  the  advance  was  made,  was 
signed  by  the  chairman  and  two  of  the  directors,  in  the  usual  way, 
and  was  paid  out  of  the  deposits.  A  memorandum  was  at  the  same 
time  signed ;  but,  as  it  contained  an  undertaking  to  pay  at  a  fixed 
time,  and  was  not  stamped,  it  was  objected  to,  and  not  received  in 
evidence. 

The  appellants  afterwards  wrote  and  addressed  the  following  letter 
to  Major  Lindam,  the  chairman  of  the  Company : 

*'  16,  Throgmorton  Street,  7th  November,  1845. 

'*  Dear  Sir, — Twelve  persons,  to  whom  the  Tring  and  Beading 
Shares  you  hold  belong,  are  desirous  of  keeping  them,  if  you  will 
kindly  let  the  loan  go  on  for  one  more  month  only ;  but,  if  you 
require  them  to  pay  you  on  the  14th,  we  must  give  each  of  them 
as  early  notice  as  possible  of  it.  The  consequence  of  your  refusal  to 
comply  with  their  request  must  be  that  we  shall  have  instructions 
to  force  them  on  the  market,  and  as  many  more  which  they  now 
hold,  that  were  allotted  to  them  originally. 

''They  have  every  confidence  in  the  management  and  future 
success  of  the  undertaking,  and  would  be  most  reluctantly 
^compelled  to  make  a  great  sacrifice,  if  yon  decline  granting  this 
application. 

"We  are,  dear  Sir,  yours  faithfully, 

"  To  Major  Lindam,  "  W.  and  H.  P.  Cox. 

"  Chairman,  &c.,  &c." 

In  February,  1846,  the  appellants  received  the  following  letter 
from  Mr.  Hill,  the  solicitor  to  the  Company : 

"  SoHO  Square,  5th  February,  1846. 
"Dear  Sir, — ^Your  obligation,  dated  the  28th  day  of  October, 
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1845,  for  the  sum  of  6,8002.  and  interest  having  become  dae  some  in  re 

time  past,  I  am  necessitafced  to  call  your  attention  to  the  sabject,  bbadino,  ' 

and  shall  be  glad  to  see  you  early  next  week,  to  talk  the  subjeci;  ^'^^g^'^B^®' 

over,  80  that  your  convenience,  and  that  of  your  friends,  may  be  Railway  Co. 

consulted  as  mnch  as  possible.  ^^'®  ^^^ 
"  Tours  truly,  Gbobgb  Hill. 

"  Messrs.  W.  and  Henry  P.  Cox, 
"  Brokers,  Throgmorton  Street." 

Mr.  Hill  was  examined  before  the  Master,  and  deposed  that  the 
directors  agreed  to  lend  the  appellants  6,3002.  upon  a  deposit  of 
scrip,  and  that  an  interview  took  place  between  the  appellants  and 
Mr.  Hill,  in  order  to  arrange  the  terms  of  the  loan  and  the  payment 
of  the  money  to  them. 

The  arrangement,  according  to  the  evidence  of  Mr.  Hill,  was,  that 

the  appellants  were  to  deposit  1,400  shares  in    the  Company, 

and  to  repay  the  money  in  one  month,  with  interest  at  52.  per  cent. 

Other  evidence  was  gone  into ;  and  the  Master,  on  the  1st  of 

February,  1850,  made  the  order  now  in  question,  and  thereby 

found,  that,  on  the  28th  day  of  October,  1846,  the  sum  of  6,800L, 

part  of  the  monies  of  the  said  Company,  was  lent  and  advanced  by 

or  on  behalf   of  the   said   Company  to  them  the  said  William 

Cox   and    Henry    Poore  Cox,  as  members  or  contributories  of 

the  said  Company ;  "^and  that  they  agreed  to    repay  the  same      [  *183  ] 

to  the  said  Company,  with  interest  at  the  rate  of  61.  per  cent. 

per  annum  from  the  28th  day  of  October,   1846 ;  and  that  the 

said  principal  sum  of  6,800{.,  together  with  interest  thereon  after  the 

rate  aforesaid  from  the  said  28th  day  of  October,  1846,  still  remained 

doe  and  owing  from  the  said  William  Cox  and  Henry  Poore  Cox 

as  such   members  and   contributories  as  aforesaid  to  the  said 

Company ;  and  the  Master  thereby  ordered,  that  the  said  William 

Cox  and  Henry  Poore  Cox  and  each  of  them  should  pay  to  Wilham 

Charles  Wryghte,  the  ofBcial  manager  of  the  said  Company ;  at  his 

office.  No.  4,  Sambrook  Court,  Basinghall  Street,  in  the  city  of 

London,  on  the  1st  day  of  March,  1850,  the  principal  sum  of  6,300Z. 

together  with  the  further  sum  of  1,866{.  for  interest  thereon,  after 

the  rate  of  51.  per  cent,  per  annum  from  the  said  28th  day  of 

October,  1845,  up  to  the  said  1st  day  of  March,  1850.     The  Master 

thereby  also  certified  that  he  found  the  said  sum  to  be  a  sum 

in  the  hands  of  the  said  William  Cox  and  Henry  Poore  Cox,  to 

whieh  the  said  Company  was  pnmd  facie  entitled,  and  to  be  a  sum 
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which  it  was  necessary  should  be  paid  by  the  said  William  Cox  and 
Henry  Foore  Cox  as  such  members  and  contributories  as  aforesaid, 
in  order  to  the  winding  up  of  the  affairs  of  the  said  Company. 

Mr.  Malins  and  Mr.  Fooks^  in  support  of  the  motion : 

The  section  of  the  Act  on  which  the  Master  acted  in  making  the 
order,  was  the  66th.  But  that  section  does  not  apply,  because  the 
money  is  not  in  the  hands  of  the  appellants  as  "  contributories/'  or 
in  any  of  the  other  characters  described  in  the  section.  The 
finding  of  the  Master  is,  in  this  respect,  unsupported  by  any 
evidence. 

Mr.  Russell^  Mr.  Daniel,  and  Mr.  BramweU,  for  the  official 
manager : 

The  66th  section  of  the  Act  does  not  require  that  the  money 
should  be  in  the  hands  of  a  contributory  *in  that  character ;  in 
order  to  give  the  Master  jurisdiction,  it  merely  requires  that  he 
should  be  a  contributory  and  have  the  money  in  his  hands.  *  * 
Moreover,  the  92nd  section  gives  the  Master  power  to  adjudicate 
upon  and  determine  any  matter  in  contest  between  the  Company 
and  any  individual  contributories,  which  may  be  necessary  or 
proper  to  be  determined  in  order  to  the  complete  winding  up  of  the 
Company.  Under  this  clause,  therefore,  the  Master  would  have 
jurisdiction,  and  under  the  118th  section  the  Court  has  the  same 
powers  as  would  have  been  exercisable  in  a  suit  for  dissolution. 

The  Vicb-Chancbllor  said,  that  in  his  opinion  the  92nd  section 
did  not  apply.  And,  with  regard  to  the  118th,  his  Honour  asked  if 
a  case  could  be  produced  of  an  ordinary  suit,  in  which,  after  the 
usual  decree  had  been  made  for  ^taking  partnership  accounts, 
the  Court  had  made  a  separate  order  for  payment  by  one  partner 
of  a  sum  due  from  him  for  goods  supplied  to  him  by  the  firm. 

At  the  conclusion  of  the  argument  his  Honour  said:  There 
are  three  phrases  in  this  order,  which  have  been  contended  to  be 
surplusage,  or  immaterial,  or  to  be  capable  of  rejection,  between 
which  there  is,  perhaps,  not  much  difference:  one  is  *'such  members 
or  contributories;  "  another,  " such  members  and  contributories  as 
aforesaid ; "  the  other  is  ''  as  members  or  contributories  of  the  said 
Company."  I  am  of  opinion  that  1  am  not  authorised  to  consider 
these  passages  as  surplusage,  as  immaterial,  or  as  capable  of  being 
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rejected.    I  am  clearly  of  opinion  that  the  Master  did  not  mean        in  re 

Thk  Tbino 
them  to  be  so  considered.     So  far,  I  believe,  I  am  not  differing     readino/ 

from  the  learned  person  whose  certificate  is  under  consideration.  ^^\^q^^^ 
The  next  question  is,  whether  these  passages  are  supported  by  the  Railway  Co. 
evidence.  The  Master  must  have  considered  them  to  be  the  neces- 
sary or  proper  result  of  the  evidence  before  him,  according  to  his 
construction  of  it,  or  he  would  not  have  inserted  them.  I  am 
anable  so  to  view  the  evidence,  and  I  am  obliged  to  state  and  to 
act  upon  the  effect  that  the  evidence  produces  on  my  own  mind ; 
which  is,  not  to  show  that  the  three  passages  are  the  true  result  of 
the  facts.  The  consequence  is,  that,  without  entering  into  the  very 
important  question,  whether,  under  this  jurisdiction,  the  Master 
may  not  order  the  appellants  to  pay  over  to  the  Company  this  sum, 
if  ihey  owe  it,  I  must  discharge  this  order,  and  send  the  matter 
back  to  the  Master  to  review  his  decision.  My  order  will  be,  that, 
without  prejudice  to  any  question,  the  order,  certificate,  or  report 
of  the  Master  be  discharged,  except  so  far  as  it  finds  that  William 
Cox  and  Henry  Poore  Cox  were  on  the  28th  October,  1845,  and  ever 
since  continued  to  be  and  are  now,  contributories  to  the  Company 
and  members  of  it,  and  to  refer  it  back  to  the  Master  to  review 
his  certificate  or  report,  reserving  the  costs. 


In  re   The  ROYAL  BANK  of  ATJSTEALIA;  isso. 

Ex   PARTE   LATTA(l).  March  26. 

(3  De  G.  &  Sm.  186—188;  S.  0.  19  L.  J.  Ch.  387  ;  14  Jur.  908.)  Knioht 

A  petitioner  for  the  usual  winding-up  order,  described  in  his  petition  as   ^kucb,  V.-C. 
of  a  place  out  of  the  jurisdiction  of  the  Court,  was  ordered,  on  the  sugges-         [  ^^^  ] 
fion  of  the  respondent,  to  give  security  for  costs,  as  a  preliminary  condition 
to  hearing  the  petition. 

Proceedings  had  been  taken  in  Scotland  against  a  member  of  a  joint- 
stock  Company,  in  respect  of  liability  of  the  partnership :  Held,  a  proper 
case  for  winding  up  the  Company  on  his  petition. 

Tms  was  the  petition  of  a  shareholder  for  the  usual  order  to  wind 
np  a  Banking  Company,  called  the  Boyal  Bank  of  Australia.  The 
petitioner  was  described  as  of  Edinburgh. 

Mr.  James  Parker  and  Mr,  Cairns  supported  the  petition. 


Mr.  Russell  and  Mr.  C.   Webster,  for  five  of  the  directors,        [  187  ] 

(1)  Home    Assurance    AMociatum    (No.   2)   (1871)  L.   R.   12  Eq.    112,    41 
L.  J.  Ch.  110,  24  L.  T.  613. 
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objected,  that,  as  the  petitioner  was  out  of  the  jurisdiction  of  the 
Court,  the  petition  could  not  be  heard  until  he  gave  security  for 
costs  ;  and  they  cited  Re  Patsmore  (i),  and  Ex  parte  Seidler  (2). 

The  YicE-CHiNCBLLOB  said,  he  did  not  remember  this  question  to 
have  arisen  under  the  Act,  but  that  the  objection  appeared  reason- 
able; and  his  Honour  considered  that  security  to  the  extent  of  lOOZ. 
ought  to  be  given. 

The  petitioner  having  given  security  for  costs,  the  petition  came 
on  to  be  heard  this  day. 

It  appeared  that  an  action  had,  in  the  month  of  October,  1849, 
been  brought  in  the  Court  of  Session  in  Scotland,  a  court  of  record 
there,  against  the  petitioner  and  other  shareholders,  to  recover 
6,0001.  from  them  in  respect  of  a  debt  due  from  the  Company ;  that 
such  action  was  still  pending;  and  that  similar  actions  were  pending 
against  the  petitioner  in  the  Courts  in  Scotland,  to  the  amount  in 
the  whole  of  107,669{.  is. 

The  petitioner  gave  the  Company  notice  of  these  proceedings, 
and  required  the  demands  to  be  paid,  or  security  to  be  given,  to 
indemnify  him  against  them  to  his  satisfaction,  within  ten  days. 

The  Company  did  not  pay,  secure,  or  compound  for  the  debts,  or 
procure  the  actions  to  be  stayed. 

Mr.  James  Parker  and  Mr.  Cairns  asked  that  the  Company 
might  be  wound  up,  under  these  circumstances. 

Mr.  Eussell  and  Mr.  C.  Webster,  for  the  five  directors,  made 
no  objection  to  the  order. 

Mr.  Bacon    and    Mr.    Anderson,  for    some    of    the    share- 
holders.   *     *     * 

The  Vice-Chancellor  : 

This  case  may  or  may  not  be  within  the  6th  paragraph  of  the 
6th  section  of  the  Act :  upon  that  I  give  no  opinion ;  but  in  the 
8th  paragraph  is  this  provision, — '*  Or  if  any  other  matter  or  thing 
shall  be  shown,  which,  in  the  opinion  of  the  Court,  shall  render  it 
just  and  equitable  that  the  Company  should  be  dissolved;  " — and 
upon  the  construction  of  that  paragraph,  adopted  by  the  Lord 
Chancbllob  in  Spademan's  case  (9),  that  it  must  be  considered  as 

(1)  49  E.  E.  296  (1  Beav.  94).  (3)  Awte,  p.  41. 

(2)  06  E.  B.  25  (12  Sim.  106). 
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referrmg  to  cases  ^usdem  generis  with  those  previously  specified,  I  In  re 

am  of  opinion  that  this  case  falls  within  the  section,  and  that  the  bank  of 

petitioner  is  entitled  to  the  order  he  asks.  Australia. 

Hie  usual  order  for  dissolving  and   winding  up   the 
Company  was  made. 


In  RE  The  BOROUGH  of  ST.  MARYLEBONE  JOINT-        i8«o.^^ 
STOCK  BANKING  COMPANY.  March2n. 

Stanhope's  Case.  BRucBfv.To. 

(3  De  Q.  &  Sm.  198—205 ;  S.  C.  19  L.  J.  Ch.  389 ;  14  Jur.  610.)  [  1^8  ] 

The  deed  of  settlement  of  a  Joint-stock  Banking  Company  contained  a 
stipulation,  that  in  all  cases  not  provided  for  by  that  or  any  supplemental 
deed  of  settlement,  the  directors  might  act  in  such  manner  as  to  promote 
the  interests  and  welfare  of  the  Company :  Held,  that  this  clause  did  not 
enable  the  directors  to  cancel  the  shares  of  a  retiring  director,  so  as  to 
exempt  him  from  responsibility ;  but  that,  on  the  Company  being  wound 
up  upwards  of  ten  years  after  such  a  cancellation,  the  retiring  dii^ector  was 
properly  placed  upon  the  list  of  contributories. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  the 
Master  (Mr.  Kindersley),  whereby  the  name  of  the  appellant, 
Colonel  Leicester  Stanhope,  had  been  placed  upon  the  list  of  con- 
tributories of  the  above  Company,  without  qualification,  in  respect 
of  fifty  shares. 

The  nature  of  the  Company,  and  some  of  the  provisions  of  its 
deed  of  settlement,  are  detailed  in  Davidson's  case,  ante,  p.  285. 

The  provisions  of  the  deed  chiefly  relied  upon  in  the  present  case 
were  the  following : 

''  90.  That  in  all  cases  not  provided  for  by  this  or  some  supple- 
mentary deed  of  settlement  of  the  said  Company,  it  shall  be  lawful 
for  the  said  general  directors  to  act  in  such  manner  as  may  appear 
to  them  best  calculated  to  promote  the  interest  and  welfare  of  the  said 
Company ;  and  for  the  better  guidance  of  the  said  general  directors 
in  their  management  and  superintendence  over  the  property, 
affairs,  and  concerns  of  the  said  Company,  it  shall  be  lawful  for 
them  to  make,  from  time  to  time,  whatever  rules,  bye-laws,  or 
provisional  regulations  they  may  think  expedient,  so  as  the  same 
be  not  inconsistent  with,  or  repugnant  to,  any  of  the  express  pro- 
tons contained  in  these  presents,  or  to  be  contained  in  any 
Bnpplementary  deed  thereto,  or  to  the  fundamental  principles  or 
oonstitution  of  the  said  Company,  as  expressly  established  and 


Cask. 
[  Mga  ] 
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In  re  declared  thereby,  and  at  any  time  or  times  to  alter  or  repeal  all 
BOKB  Joint-  or  any  of  the  said  rules,  bye-laws,  *or  provisional  regulations  so 
BANKiNcTco  ^  ^  made,  and  which  shall  not  have  been  established  or  incor- 
Stanhope*8  porated  into  any  supplementary  deed  of  settlement  of  the  said 
Company,  but  so,  nevertheless,  that  two-thirds  of  the  general 
directors  at  least  shall  concur  in  every  such  repeal,  alteration,  or 
variation." 

"91.  That  it  shall  be  lawful  for  the  general  directors  of  the  said 
Company  for  the  time  being,  but  with  the  consent  of  some  general 
meeting  of  the  proprietors,  to  make  any  new  orders,  rules,  laws, 
regulations,  or  provisions  for  the  better  management  of  the  said 
Company  and  the  business  thereof,  and  to  amend,  alter,  repeal,  or 
make  void  all  or  any  of  the  clauses  and  articles  contained  in  these 
presents,  or  to  be  contained  in  any  future  deed  or  deeds  relating  to 
or  regulating  the  affairs  of  the  said  Company;  provided  that  no 
order,  rule,  law,  regulation,  provision,  matter  or  thing,  shall  be 
made,  done,  or  entered  into,  releasing  or  tending  to  release  any 
proprietor  from  his  or  her  liability  to  the  said  Company,  or  affecting 
the  interests  of  the  proprietors  in  the  profits  thereof,  or  repealing 
or  altering  the  provision  in  these  presents  contained  for  the  dis- 
solution of  the  said  copartnership,  and  provided  also  that  no  resolu- 
tion of  any  general  meeting  of  proprietors  consenting  to  the  altera- 
tion or  repeal  of  any  clause  or  article  contained  in  these  presents 
or  in  any  supplementary  deed  thereto,  shall  be  valid  or  effectual, 
unless  notice  in  writing  of  an  intention  by  the  general  directors  to 
propose  such  alteration  or  repeal  shall  be  sent  to  the  proprietors  of 
the  said  Company  (in  the  way  hereinafter  provided  for  in  the  case 
of  notice  to  the  proprietors),  at  least  one  calendar  month  previous 
to  the  meeting  at  which  such  alteration  or  repeal  is  intended  to  be 
proposed ;  and  unless,  also,  a  resolution,  approving  of  every  such 
alteration  and  repeal,  be  not  only  passed  at  such  general  meeting, 
but  be  confirmed  at  a  subsequent  extraordinary  general  meeting. 
Notice  in  writing,  expressing  the  object  and  purpose  of  such  extra- 
[  •200  ]      ordinary  meeting  shall  be  sent  to  the  *proprietors  at  least  ten  days 
previous  to  the  day  to  be  appointed  for  the  holding  of  such  extra- 
ordinary general  meeting." 

The  appellant  was  one  of  the  directors  named  in  the  deed  of 
settlement,  and  executed  the  deed  in  respect  of  fifty  shares  which 
stood  in  his  name. 

In  April,  1838,  a  discussion  arose  at  the  board  of  directors,  in 
the  course  of  which  the  appellant  and  another  director  protested 
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agamst  a  system  of  re-disconnting  bills  which  had  been  adopted  ; 
and  the  majority  of  the  board  disagreeing  with  them  on  this  point, 
the  appellant  communicated  to  the  directors  his  wish  to  retire  from 
the  direction  and  proprietorship. 

At  a  meeting  of  the  directors  held  on  the  9lih  of  May,  1888,  the 
following  entry  in  the  minute  book  was  made  : 

"  Terms  of  Colonel  Stanhope's  retirement  from  the  direction : 

*'  Colonel  Stanhope's  shares  to  be  taken  at  par,  with  dividend  to 
day  of  transfer,  if  realised.  Belease  and  indemnity  may  be  arranged 
by  the  solicitors  of  the  parties,  and  his  proportion  of  attendance  fees 
to  be  paid  up  to  the  time  of  his  retirement,  when  the  same  shall  have 
been  voted. 

(Signed),  ''Francis  Charles  Enowlbs,  Chairman." 

The  following  entry  was  made  in  Colonel  Stanhope's  account  in 
the  stock  account  ledger  : 

"Dr.  1888,  May  19th,  Stock  for  amount  cancelled  fifty  shares, 
5501." 

A  new  director  was  appointed  in  the  place  of  the  appellant,  but  it 
did  not  appear  that  his  shares  were  ever  re-issued. 

On  the  11th  June,  1849,  the  Master,  after  argument,  excluded 
Colonel  Stanhope's  name  from  the  list.  On  a  re-hearing,  after 
the  decision  of  the  Lord  Chancbllor  in  MorgarCs  *case  (i),  the 
Master,  on  the  15th  February,  1850,  restored  the  appellant's  name. 


In  re 
St.  Martlr- 
BONB  Joint- 
Stock 
Ranking  Co. 

Stanhopk*b 
Case. 


[  •201  ] 


Mr.  MaUns  and  Mr.  Southgate  in  support  of  the  appeal :  [  204  ] 

*  *  Confining,  the  restriction  in  the  91st  section  to  its  proper 
application,  the  case  is  completely  governed  by  Taylor  v.  Hughes  (2), 
and  is,  indeed,  a  much  stronger  case,  because  there  is  in  the  deed 
in  this  case  the  provision  of  the  90th  section,  empowering  the 
directors  generally  to  act  in  such  manner  as  may  appear  to  them 
best  calculated  to  promote  the  welfare  and  interests  of  the  Company. 

Mr.  Uoyd  and  Mr.  Hetherington^  for  the  official  manager,  were 
not  called  upon. 

Thb  Yicb-Chahobllor  :  [  205  ] 

This  seems  a  hard  case  if  the  transaction  was  (as  the  counsel 
have  admitted  it  to  have  been)  fairly  intended.    Far  be  it  from  me 

(1)  AfUe,  p.  50.  (2)  69  B.  B.  219  (2  Jo.  &  Lat.  25). 


812 


1850.    CH.    8  DE  G.  &  SM. 


[r.b. 


In  re 
St.  Mabyle- 
bonb  joint- 

Stook 
Banking  Co. 

Stanhopb'b 
Cask. 


to  say,  or  to  suggest,  that  the  admission  was  hastily  made,  or  to 
say  or  suggest  that  the  transaction  was  unfairly  intended. 

Still,  assuming  its  fairness  in  point  of  intention,  it  is  impossible 
for  me  to  disturb  the  conclusion  at  which  the  Master  has  arrived, 
for  I  think  it  accurate.  In  my  judgment  the  transaction  was  beyond 
the  powers  conferred  on  the  directors  by  the  90th  clause  of  the  deed. 
It  is,  therefore,  unnecessary  to  give  an  opinion  upon  the  construction 
of  the  9l8t  clause.  I  should  have  possibly  come  to  the  same  con- 
clusion if  Colonel  Stanhope  had  not  been  a  director ;  but  as  he  was 
a  director,  I  arrive  at  it  with  less  difficulty. 

I  cannot  overrule  the  decision  of  the  Master ;  but  as  the  Master 
had  previously  formed  a  different  opinion  from  that  on  which  he 
ultimately  acted  I  do  not  think  it  a  case  for  costs. 


1849. 
Jan,  20. 

Knight 
Bbucb,  V.-C. 

[  298  ] 


GKAYSON  V.  DEAKIN. 

(3  De  G.  &  Sm.  298—304  ;  8.  0.  18  L.  J.  Ch.  114  ;  13  Jur.  145.) 

A  testator,  being  seised  of  copyhold  lands,  which,  on  his  death,  became 
subject  to  customary  freebench,  gave  to  trustees  the  residue  of  his  real  and 
personal  estate  upon  trust  to  invest  the  money  in  the  funds,  and  to  receive 
the  dividends  thereof,  and  the  rents  of  his  real  estate ;  and,  after  payment 
of  his  debts  and  testamentary  expenses,  to  pay  to  his  widow,  during  her 
life,  the  annual  sum  of  20^,  and  to  pay  the  residue  of  such  annual  produce 
to  his  SOD,  and,  after  his  death,  the  trustees  were  to  hold  the  said  real  and 
personal  estate  upon  trusts  for  the  children  of  his  said  son.  The  will  con- 
tained the  following  declaration:  "I  empower  my  said  trustees  to  lease 
any  lands,  which  they  may  hold  upon  the  trusts  of  this  my  will,  for  not 
more  than  twenty-one  years,  at  rack  rents  : "  Held,  that,  with  this  power 
of  leasing  in  the  will,  the  widow  was  put  to  her  election  between  the 
annuity  given  to  her  by  the  will  and  her  freebench. 

Observations  on  Holditch  v.  Holditch  (1). 

Mb.  William  Grayson,  deceased,  made  his  will,  dated  the  26th 
of  October,  1889,  and  thereby,  after  directing  the  payment  of  his 
funeral  and  testamentary  expenses,  and  after  specifically  devising 
a  part  of  his  real  estates,  and  giving  certain  pecuniary  and  specific 
legacies,  he  gave,  devised,  and  bequeathed  to  Martha  Deakin,  James 
Benn,  George  Grayson,  and  John  Ford,  their  heirs,  executors, 
administrators,  and  assigns,  all  the  residue  and  remainder  of  his 
real  and  personal  estate,  upon  trust  to  invest  the  money  in  the 
funds,  and  to  receive  the  dividends  thereof,  and  the  rents  and 
annual  produce  of  his  real  estate ;  and,  after  payment  of  his  just  debts, 
funeral  and  testamentary  expenses,  to  pay  to  Mrs.  Buth  Grayson, 
(the  testator's  wife,)  during  her  life,  the  clear  annual  sum  of  2(M., 
(1)  60  R.  E.  8  (2  Y.  &  0.  0.  C.  22). 
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aod  then  to  pay  to  the  said  Martha  Deakin  an  annuity  of  1001.,     Gratson 

wd  to  pay  the  residue  of  such  annual  produce  to  William  Grayson      dmin. 

the  testator's  son)  for  his  life,  and,  after  his  death,  to  hold  the 

real  uid  personal  estate  so  devised  and  bequeathed  upon  trust  for 

the  benefit  of  the  children  of  the  testator's  son  William  Grayson ; 

vith  a  trust  to  sell  the  real  estate  when  the  youngest  child  of  the 

said  testator's  son  William  Grayson  should  attain  the  age  of  twenty- 

c&e  years.    The  will  contained  the  following  declaration :  "  And  I 

io  deelare  and  hereby  empower  my  said  trustees,  to  lease  any  lands 

which  they  may  hold  upon  the  trusts  of  this  my  will,  for  not 

more  than  twenty-one  years,  at  rack  rents,  subject  to  the  usual 

(OTenants." 

The  testator  died  in  1848,  leaving  his  widow  Ruth  Grayson,  *his       [  *S99  ] 
fioo  William  Grayson,  and  several  children  of  William  Grayson,  the 
wn,  Borviving. 

At  the  date  of  his  will,  the  testator  was  entitled  to  freehold  estates, 
conveyed  to  him  to  uses  in  bar  of  dower.  He  was  also  entitled  to 
certain  copyhold  estates,  held  of  the  manor  of  Wimbledon  (which 
were  sabject  to  freebench  according  to  the  custom  of  the  manor, 
and  which  custom  followed  the  law  of  dower  at  common  law). 

The  above  suit  was  commenced  in  1845,  by  William  Grayson,  the 
^  against  the  trustees  and  executors  of  the  will,  and  his  six 
ehildren,  the  infant  grandchildren  of  the  testator ;  and  a  decree 
*u  made  in  1846,  for  the  administration  of  the  real  and  personal 
^te  of  the  testator. 

Mfg.  Grayson,  the  widow  of  the  testator,  was  not  made  a  party  to 
^  Bait,  but  she  received  the  annuity  of  20Z.  given  to  her  by  the 
itttetor's  wfll,  from  his  death. 

A  portion  of  the  testator's  copyhold  estate  was  contracted  to  be 
^Id  to  the  Richmond  Railway  Company  in  1847 ;  and  thereupon 
^he  Company  suggested,  that  Mrs.  Grayson  was  entitled  to  free- 
^^^^  oat  of  the  copyhold  land,  and  required  her  to  join  in  the 
tsrrender  and  assurance,  and  to  release  her  freebench. 

^  Grayson  was  not  previously  aware  that  she  had  any  title  to 
Mwnch. 

^.  William  Grayson,  the  plaintiff,  thereupon  presented  the 
f^^^eni  petition  in  the  cause,  and  after  setting  forth  the  testator's 
*ill«  and  the  above,  among  other  circumstances,  stated,  that  it  was 
^^'ihtfol  whether  Mrs.  Grayson,  the  testator's  widow,  was  entitled 
^  her  freebench,  and  also  to  her  annuity,  or  whether  she  was 
^d  to  elect  between  them,  and    prayed,   that  it  might  be 
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usATsoK     declared,  that  she  was  bound  to  elect  between  the  annuity  and 
Deakin.      ^^^  freebench. 

This  petition  was  presented  under  an  agreement  lietween  the 
plaintiff  and  the  defendants  in  the  cause  and  Mrs.  Grayson,  that 
[  ^•'^oo  ]      she  should  appear  upon  the  petition,  and  that  all  ^parties  should 
be  bound  by  the  decision  upon  the  hearing  of  the  petition. 

On  the  petition  coming  on  to  be  heard,  a  question  was  raised, 
whether,  as  some  of  the  defendants,  who  were  beneficially  interested, 
were  infants,  it  was  competent  for  them  to  concur  in  the  agreement. 

The  Vicb-Chancbllor,  however,  consented  to  hear  the  petition  in 
the  first  instance,  and  to  allow  that  question  to  stand  over  to  be 
discussed,  in  case  his  decision  should  be  unfavourable  to  the  claims 
of  the  infants. 

Mr.  Russell  and  Mr.  Anderson,  in  support  of  the  petition,  [cited 
Hall  V.  HUl  (i),  Holditch  v.  Holditch  (2),  Taylor  v.  TayUrr  (3),  Lowes 
V.  Lowes  (4)]. 

Mr.  Phillips  and  Mr.  Bichner  for  the  defendants  in  the  cause 
in  the  same  interest  with  the  petitioner. 

[  301  ]  Mr.  Bacon  and  Mr.  Archibald  Smith  for  Mrs.  Ruth  Grayson  the 

widow : 

Hall  V.  HiU  is  in  substance  the  only  case  cited  in  argument 

against  the  widow's  right  both  to  the  annuity  and  to  her  freeliench, 

*     *     and  Hall  v.  Hill  is  expressly  put  on  the  construction  of  the 

whole  will.     *     *     ♦ 

[  302  ]  Mr.  Russell,  in  reply.     ♦     *     * 

The  Vioe-Chanobllor  : 

The  first  question,  if  question  it  can  be  called,  is,  whether,  if  the 
power  of  leasing  had  been  out  of  this  will,  the  widow  would  have 
been  barred.  As  to  this,  whatever  might  have  been  thought  of  it 
independently  of  authority,  the  authorities  render  it,  at  the  present 
day,  impossible  to  suggest  that  she  would  have  been  put  to  her 
election. 

The  next  question  then  is,  whether  the  power  of  leasing  does 
put  her  to  her  election :  A  question  which  makes  it  necessary  to 

(1)  58  E.  B.  523  (1  Dr.  &  War.  94).   727). 

(2)  60  B.  E.  8  (2  Y.  &  C.  C.  C.  18).     (4)  71  R  B.  208  (6  Hare,  501). 

(3)  57  B.  B.  542  (1  Y.  &  C.  C.  C. 
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^'m&ec  irYieticier  fhe  case  comes  within  the  decision  of  Hallv.  Hill.      Gbatson 
limoloig!mion,  that  tlie  difference  of  language  between  the  power      dra^kik. 
\  Isteind  that  In   Uall  v.  Hill  does  not  create  a  distinction  sub- 
^    tU&\Aai  enough  to  be  acted  on.    The  language  of  the  power  in 
HdH  ^.  HUl  was  "  I  also  give  to  my  said  trustee  Charles  Newman 
iGll  ^power  and  authority  to  lease,  demise,  or  set  all  or  any  part       [  *sos  ] 
ol  ray  Bald  estate  and  lands  for  any  term  not  exceeding  thirty-one 
j     Tears  in  poases^on  and  not  in  reversion,  and  without  fine"  (l). 
The  language  here  is,  ''  I  do  declare  and  hereby  empower  my  said 
uufilees  to  lease  any  lands  which  they  may  hold  upon  the  trusts 
of  thia  my  will.*'     Now,  there  is  possibly  an  arguable  distinction 
be^een  the  two  modes  of  expression,  but  it  seems  to  me,  as  I  have 
said,  not  sufficiently  substantial;  and  I  consider  the  decision  in 
iJsfl  ▼.  HM  to  have  proceeded  in  the  main,  if  not  solely,  on  the 
power  of  leasing. 

In  Holditch  v.  Holditch  (2),  I  am  reported,  with  reference  to  Hall 
T.  Hilly  to  have  said,  '*  In  RoadUy  v.  Dixon  and  Hall  v.  HiU^  the 
decisions,  in  both  of  which  I  entirely  agree,  proceeded  on  the 
groond  of  distinction  to  which  I  have  adverted.  The  decision  in 
lUfodiey  v.  Dixon  turned  on  the  mode  of  managing  a  farm,  that  in 
HM  ▼.  Hill  on  the  power  of  leasing;  both  of  which,  though  clearly 
within  the  contemplation  of  the  testator,  would  be  substantially 
diaai^ointed  by  the  claim  of  dower."  The  manner  in  which  I 
oo^t  to  have  expressed  myself,  in  order  to  demonstrate  clearly 
what  was  then  passing  in  my  mind,  was  this,  ''  I  agree  with  the 
judgment  in  RoadUy  v.  Dixon^  and  I  express  no  dissent  from  Hall 
V.  HiUy  believing  that  this  decision  does  not  in  the  shghtest  degree 
eoDlravene  HaU  v.  HiUr 

1  think  that  I  am  now  placed  in  a  position  in  which  in  Holditch 
V.  HoUUch  1  was  not  placed.  It  appears  to  me,  that  I  cannot 
decide  in  favoar  of  the  widow  here,  without  substantially  contra- 
nmng  HaU  v.  HUl^  which  has  been  expressly  recognised  in  the 
nbeeqaent  case  of  O'Hara  v.  Chaine  by  the  same  learned  and 
eoimenl  Judge,  whose  decision  it  is.  The  weight  of  his  authority 
OB^t  to  over-balance  *any  doubt  or  difficulty  of  my  own.  Con-  [  *304  ] 
adering  that  this  case  is  governed  by  Hall  v.  Hill,  I  follow  that 
ittiaitm,  and  hold  the  widow  to  be  put  to  her  election. 

(I)  *>  B.  B.  223  (1  Dr.  &  War.  97).  (2)  60  B.  E.  8  (2  Y.  &  C.  C.  0.  22, 

23). 


816  1849.    GH.    S  DE  6.  &  8M.  804—805.  [b.r. 

i8«-  NUNN  V.  TETTSCOTT. 

Jan.  22. 
(3  De  a  &  Sm.  304—306;  S.  C.  13  Jur.  114.) 

Br^e?V^C  ^^  landlord  of  a  workshop,  which  he  held  under  a  leaae,  agreed  in 

r  "^fU  1  writing  to  underlet  it  at  a  yearly  rent,  with  an  option  to  the  tenant  to  take 

'         ^  an  underlease  upon  the  same  terms  for  twenty-one  years  from  the  previous 

Lady  Day.  The  tenant  continued  in  possession  under  this  agreement  for 
four  years,  when  he  received  notice  to  quit.  He  then  applied  to  his  land- 
lord for  a  lease  for  twenty-one  years,  accordiug  to  the  agreement  Some 
months  afterwards,  the  limdlord  obtained  possession  of  the  premises  under 
a  warrant  of  possession  from  a  District  Court.  The  tenant  filed  a  bill 
against  the  landlord  for  specific  performance  and  an  injunction.  It 
appeared,  at  the  hearing,  that  the  tenant  had  not  kept  the  premises  in 
repair.  The  Coubt  dismissed  the  bill  with  costs,  and  expressed  a  doubt 
whether  the  plaintiff  had  not,  by  his  delay  alone,  lost  his  option. 

The  defendant,  John  Truscott,  being,  in  the  month  of  May,  1843, 
entitled,  as  a  leaseholder,  to  a  workshop,  consented  to  let  it  to  the 
plaintiff,  Tliomas  Nunn,  and  signed  the  following  agreement: 

''  Memorandum,  London,  2Srd  of  May,  1848. — I  agree  to  let  to 
Mr.  Thomas  Nunn  the  workshop  and  premises  late  in  the  occupation 
of  Mr.  J.  G.  Harman,  situate  in  Edward  Street,  Tork  Boad,  Lambeth, 
at  the  yearly  rental  of  28Z.,  payable  quarterly,  with  the  option  of 
Mr.  T.  Nunn  taking  a  lease  upon  the  same  terms  for  twenty-one 
years,  commencing  from  Lady  Day  last  past.  If  I  should  think 
fit  to  let  the  dwelling-house  in  front  of  the  above  premises  at  the 
yearly  rental  of  221.  per  annum,  for  the  same  term  as  the  above 
premises  is  agreed  to  be  let,  Mr.  Nunn  is  willing  to  take  the  same, 
subject  to  such  terms  as  herein  named.  Bent  to  commence  from 
the  time  possession  is  given. 

(Signed)  "  John  Truscott." 

The  plaintiff  thereupon  entered  into  possession  of  the  workshop 
as  tenant  under  the  agreement,  and  so  continued,  and  paid  the  rent 
reserved  to  the  defendant. 

Prior  to  the  29th  of  September,  1847,  the  plaintiff  received  from 
the  defendant  a  notice  in  writing,  requiring  him  to  quit  the  workshop 
and  premises  at  Lady  Day  then  next. 
[  *»06 1  In  the  month  of  October,  1847,  the  plaintiff  applied,  ^through 

his  solicitor,  to  the  defendant,  expressing  his  intention  to  exercise 
the  option  given  to  him  by  the  agreement,  and  to  take  a  lease  of 
the  workshop,  and  requesting  the  defendant  to  send  a  draft  of  a 
lease  to  the  plaintiff's  solicitor  accordingly;  but  the  defendant 
declined  to  grant  the  lease. 
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In  the  month  of  May,  1848,  the  defendant,  as  landlord  of  the        NaNK 
premises,  entered  a  plaint  in  the  Soathwark  District  Court,  under     tbumott. 
the  statute  9  &  10  Vict.  c.  95,  to  recover  possession  from  the 
pljuntiff  of  the  workshop  and  premises. 

The  plaintiff,  on  the  18th  of  May,  1848,  filed  the  present  bill, 
suting  the  above  circumstances,  and  praying  the  specific  perform- 
mee  of  the  agreement,  and  for  an  injunction  in  the  meantime, 
reEteining  the  defendant  from  taking  or  continuing  any  proceedings 
(or  the  recovery  of  the  possession  of  the  premises. 

The  defendant  by  his  answer  alleged,  by  way  of  defence,  that  the 
plaintiff  had  underlet  tbe  premises  without  his  consent,  and  had 
!»ii£ered  the  buildings  to  fall  into  great  decay  and  dilapidation,  so 
^  to  expose  the  original  lease  of  the  defendant  to  forfeiture ;  and 
ihe  defendant  insisted,  that,  under  the  circumstances  of  the  case, 
;be  plaintiff  had  lost  his  right  to  continue  in  possession  of  the 
workshop,  and  that  the  defendant  had  become  entitled  to  eject  the 
plaintiff  therefrom.  The  defendant  denied  that  the  plaint  was  still 
P^ing  in  the  county  court,  inasmuch  as  final  judgment  had  been 
;rven  thereon  in  favour  of  the  defendant,  on  the  16th  of  May,  1848 ; 
and  he  stated  that  a  writ  or  warrant  of  possession  had  been  issued 
seeordingly,  under  which  he  was  in  the  actual  possession  of  the 
vorkfihop. 

Both  parties  went  into  evidence.  For  the  plaintiff  it  was  proved, 
^  he  bad  caused  many  alterations  and  repairs  to  be  made  and 
^  to  the  premises :  but  it  was  proved  on  behalf  of  the  defendant, 
siuit  the  estate  had  become  deteriorated  to  the  extent  of  from  50/. 
to  lOOL  from  want  of  repairs. 

The  case  now  came  on  for  hearing.  [  306  ] 

Vr.  RttsseU  and  Mr.  Martindale  contended,  that  the  plaintiff 
*^  entitled  to  have  the  agreement  specifically  performed.  The 
O^Qit  will  not  refuse  to  enforce  an  agreement  for  a  lease,  unless  it 
^  perfectly  clear  that  the  lease,  if  granted,  would  be  at  an  end  by 
^  elaoae  of  re-entry.  The  evidence  in  this  case  does  not  lead  to 
^  a  eonclusion.  Mere  want  of  repair  would  not  create  a 
'^tore  under  such  a  lease  as  the  Court  would  direct  to  be 
^^ted ;  and  the  other  complaints  made  by  the  defendant  do  not 
*°*<>Wit  to  any  ground  of  forfeiture.  In  Oourlay  v.  The  Duke  of 
'Wrift  (1)^  the  CouBT  granted  and  continued  an  injunction  against 
^V^%  a  tenant  holding  under  an  agreement  for  a  lease,  where 

(1)  13  B.  B.  234  (I  V.  &  B.  68). 
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NUTW 
Trubcott. 


the  injury  to  the  estate  by  the  tenant  was  much  greater  than  has 
been  caused  here,  even  if  all  the  defendant's  case  were  admitted. 

Mr.  W.  M.  James  and  Mr.  Steere,  for  the  defendant. 

The  Yigb-Ghancellor  said,  he  was  not  sure  that  the  plaintiff  waa 

right  in  having  delayed  the  exercise  of  his  option  for  so  long  a 

period  as  he  had  done.    He  thought  that  the  defendant  must  be 

taken  to  have  entered  into  the  agreement  in  expectation  that  the 

plaintiff  would  keep  the  property  in  repair,  which  it  appeared  he 

had  not  done. 

The  bill  was  dismissed  with  costs. 


184U. 
Jan.  27. 

Knight 
Bkuce,  V.-C. 

[  a07  ] 


MOKEHOUSE  v.  NEWTON. 

(3  De  G.  &  Sm.  307—308 ;  8.  0.  13  Jur.  420.) 

Where  tlie  accounts  of  a  partnership  between  two  had  been  caielesslj 
kept,  and,  after  the  death  of  one,  the  other  furnished  to  the  executors  of 
the  deceased  partner  an  account  current  of  the  partnership  dealings,  which 
afforded  them  the  only  evidence  to  charge  the  surviving  partner:  Held, 
that  they  were  entitled  to  use  it  for  that  purpose  in  a  suit  instituted  by  the 
surviving  partner  to  have  the  accounts  taken,  without  being  bound  by  the 
entries  on  the  credit  side  of  the  account  current. 

This  was  a  suit  seeking  to  have  the  accounts  taken  of  the  partner- 
ship dealings  and  transactions  between  the  plaintiff  and  his  partner, 
since  deceased.  The  accounts  having  been  taken,  the  case  now 
came  on  upon  exceptions  to  the  Master's  report ;  and  the  principal 
question  argued  was,  whether  a  certain  account  current,  which  had 
been  furnished  by  the  plaintiff  to  the  executors  of  his  deceased 
partner  before  the  institution  of  the  suit,  was  admissible  in  evidence 
against  the  plaintiff,  and  to  what  extent. 

It  appeared  that  the  accounts  of  the  partnership  had  been  care- 
lessly kept ;  and  that,  there  being  no  means  of  making  them  oat 
from  the  books,  the  Master  required  all  books  and  papers  relating 
to  the  partnership  to  be  brought  in,  and  each  party  to  make  out, 
from  them  and  any  other  evidence  which  could  be  obtained,  the 
state  of  the  accounts.  The  defendants  thereupon  produced  the 
account  current,  and  on  the  evidence  afforded  by  the  debit  side  of 
it,  charged  the  plaintiff  with  two  sums  of  9001.  and  4001.  which  the 
Master  allowed,  without  permitting  the  plaintiff  to  discharge  himself 
by  the  payments  entered  on  the  credit  side  of  the  account  carreni 


Mr.  Betcon  and  Mi'.  MaHns^  for  the  exceptions. 
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Mr.    Swangton    and  Mr.  W.   H.  Bennett  appeared  for  one    Mobbhousk 
defendant.  Newton. 

Mr.  Russell  and  Mr.  F.  Jones  for  another  defendant.  [  308  ] 

The  Yice-Ghancbllor  held,  that  the  Master  had  properly,  upon 
the  evidence  of  the  account  current,  charged  the  plaintiff  with  the 
two  sums  in  question,  and  was  not  bound  to  receive  the  items  on 
the  credit  side  of  the  account  as  conclusive  evidence  for  the  plaintiff. 


WYNNE  V.  PEICE  (1).  ,849. 

(3  De  G.  &  Sm.  310—315  ;  S.  C.  5  Bail.  Cas.  465 ;  13  Jur.  295.)  Feb^lO. 

A  shareholder  in  an  incorporated  Bailway  Company  instructed  a  stock-       ^^^^H*^',, 
broker  to  sell  his  shares.    The  broker  agreed  with  a  jobber  for  the  sale  of  ^    *~  ''' 

them ;  but  the  name  of  the  purchaser  was  not  mentioned.  The  jobber  had  I-  ^^^  ^ 
been  instructed  to  purchase  by  B.  (another  broker),  who,  as  the  jobber 
knew,  was  not  purchasing  on  his  own  behall  B.  afterwards  requested 
time  for  completion,  his  principal  not  being  ready ;  and  the  jobber  granted 
the  time  on  B.  giving  his  own  name  as  that  of  the  principal.  A  deed  of 
assignment  was  prepared  from  the  vendor  to  B.,  who  paid  the  price  to  the 
vendor,  and  took  the  deed  of  assignment  executed  by  the  vendor :  Held, 
upon  a  bill  filed  by  the  vendor,  that  B.  was  bound  to  execute  the  assign- 
ment, to  procure  himself  to  be  registered,  and  to  pay  the  calls  made  since 
the  execution  of  the  assignment  by  the  vendor,  and  to  indemnify  the  vendor 
against  future  calls ;  and  a  decree  was  made  to  that  effect. 

This  was  a  suit  instituted  by  the  vendor  of  railway  shares  against 
the  purchaser,  for  the  purpose  of  compelling  the  latter  to  register 
himself,  so  as  to  become  a  shareholder,  according  to  the  provisions 
of  the  8th  section  of  the  Companies  Glauses  Consolidation  Act,  1845, 
which  provides,  that  every  person  who  shall  have  subscribed  the 
prescribed  sum,  or  upwards,  to  the  capital  of  the  Company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  any  Company,  and 
whose  name  shall  have  b^en  entered  on  the  register  of  shareholders 
mentioned  in  the  Act,  shall  be  deemed  a  shareholder  of  the 
Company  (2). 
The  following  was  the  substance  of  the  allegations  of  the  bill :  [  3ii 

hi  September,  1845,  the  plaintiff,  Mr.  Edward  Bristow  Philip 
Wynne,  was  entitled  to  100  shares,  numbered  from  17,761  to 
17,860,  in  the  Newry  and  Enniskillen  Bailway  Company,  which 

(1)  This    is    apparently    the    first  compel  the  purchaser  to  procure  regis- 

i^ported  case  of  a  successful  suit  in  tration  of  the  shares  in  his  own  name, 

equity  hy  a  vendor  of  shares  on  the  — 0.  A.  8. 

Stock  Exchange  against  an  ultimate  (2)  Sw  also  sects,  9,  14, 15,  22,  and 

purchaser  for  an  indemnity   and  to  28. 
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Wynne       was  incorporated  by  Act  of  Parliament,  and  thereby  made  subject 
Pbiob.       to  the  provisions  of  the  Companies  Glauses  Consolidation  Act,  1845. 
His  name  was  entered  in  the  register  of  shareholders  of  the  Company 
as  the  owner  or  proprietor  of  those  shares. 

In  September,  1845,  he  gave  instructions  to  Mr.  Satterthwaite, 
one  of  the  licensed  brokers  of  the  Stock  Exchange,  London,  to  sell 
the  shares. 

On  the  18th  of  October,  1845,  the  defendant,  Mr.  Thomas  Price, 
of  the  Stock  Exchange,  London,  contracted  through  Mr.  Graves,  of 
the  Stock  Exchange,  as  the  agent,  to  buy  the  100  shares  for 
2Z.  17«.  6(2.  per  share. 

The  contract  was  made  between  Mr.  Satterthwaite  as  the  broker 
of  the  plaintiff,  and  Mr.  Graves  as  the  broker  or  agent  of  the 
defendant. 

The  bill  stated,  that,  according  to  the  practice  of  the  Stock 
Exchange,  the  name  of  the  principal,  who  was  the  purchaser  of  the 
shares,  was  not  required  to  be  disclosed  by  Mr.  Graves  until  the 
80th  of  October,  1845 ;  and  that,  according  to  this  practice,  a  note 
or  ticket  was,  on  the  80th  of  October,  1845,  sent  by  Mr.  Graves  to 
the  office  of  Mr.  Satterthwaite ;  by  which  Mr.  Satterthwaite  was 
required  to  transfer,  or  cause  to  be  transferred,  100  Newry  and 
Enniskillen  Railway  shares  into  the  name  of  Thomas  Price,  of  the 
Stock  Exchange. 

On  the  18th  of  January,  1846,  the  plaintiff  executed  a  deed  of 
transfer  in  the  following  form  : 

'*  I,  Edward  Bristow  Philip  Wynne,  of  &c.,  in  consideration  of  a 
sum  of  2872.  10«.  paid  to  me  by  Thomas  Price,  of  &c.,  do  hereby 
transfer  to  the  said  Thomas  Price  100  shares,  numbered  respectively 
[•312]  17,761  to  17,860,  in  the  undertaking  *called  the  Newry  and 
Enniskillen  Railway  Company,  standing  in  my  name  in  the  books 
of  the  Company,  to  hold  unto  the  said  Themas  Price,  his  executors, 
administrators,  and  assigns,  subject  to  the  several  conditions  on  which 
I  hold  the  same  at  the  time  of  the  execution  hereof ;  and  I,  the  said 
Thomas  Price,  do  hereby  agree  to  take  the  said  shares,  subject  to 
the  same  conditions." 

At  the  time  of  the  execution  of  this  document,  the  plaintiff  had 
not  received  the  certificates  of  shares  from  the  Company,  and  on 
that  account  it  was  sent  to  the  office  of  the  Company;  and  the 
secretary  indorsed  upon  it  a  memorandum,  stating  that  the 
certificates  of  the  shares  were  in  the  office,  and  that  they  would  be 
delivered  to  the  defendant  as  soon  as  tbe^^  were  issued. 
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The  deed  was  then  delivered  back  by  the  secretary  to  Mr.  Satter-       wtnkb 
thwaite,  who,  on  the  same  18th  of  January,  sent  it  to  the  office  of  the       t^mqe 
defendant,  who  received  it,  and  gave  to  Mr.  Satterthwaite  a  cheque 
for  the  purchase-money. 

The  defendant  having  neglected  to  register  his  name  as  a  pro- 
prietor, according  to  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  1845,  the  plaintiff  received  a  letter  from  the 
Bolicitors  of  the  Company,  dated  the  25th  of  September,  1847, 
demanding  payment  of  450Z.  for  two  calls  on  the  shares,  which  was 
the  first  notice  received  by  him  of  the  omission  on  the  part  of  the 
defendant  to  execute  the  transfer  and  leave  it  with  the  secretary,  in 
order  that  a  memorial  of  it  might  be  entered  in  the  register  of  transfers. 

Under  these  circumstances,  the  bill  prayed  that  the  defendant 
might  be  ordered  to  procure  the  100  shares  to  be  duly  and  effectually 
transferred  into  and  registered  in  his  name  in  the  register  book  of 
shareholders;  and  that  he  might  be  ordered  to  execute,  if  he  had 
not  already  executed,  the  deed  of  transfer,  and  to  deliver  the  same, 
80  daly  executed,  to  the  secretary  of  the  Company,  in  order  that 
a  memorial  might  be  entered  in  the  book  called  ''  The  Begister  of 
Transfers ; "  and  that  he  might  be  ordered  to  take  all  *8uch  [  *3i3  ] 
proper  steps  for  effectually  transferring  and  registering  the  shares ; 
ftnd  that  he  might  be  ordered  to  pay  all  calls  already  made,  with 
interest,  and  indemnify  the  plaintiff  against  all  losses  and  costs 
aheady  incurred,  or  to  be  incurred,  by  reason  of  the  defendant  not 
having  procured  the  shares  to  be  registered,  and  by  reason  of  the 
non-payment  of  the  calls. 

The  defendant  stated,  by  his  answer,  that  he  bought  the  shares 
from  Mr.  Graves,  who  was  a  jobber  on  the  Stock  Exchange,  on 
behalf  of  a  Mr.  Worgan ;  and  that,  on  Worgan  desiring  time  to  pay, 
the  defendant  obtained  an  extension  of  the  time  for  completion  from 
Graves,  who  required  a  name  of  a  principal ;  that  the  defendant 
thereupon  told  Graves,  that,  although  the  shares  were  not  for 
himself,  yet  the  transfer  might  be  made  out  in  his  own  name,  and 
he  would  pay  the  purchase-money  on  behalf  of  his  principal ;  that 
no  principal's  names  were  disclosed,  either  by  the  defendant  or 
by  the  plaintiff,  or  by  Satterthwaite,  nor  was  it  even  binding  upon 
the  members  of  the  Stock  Exchange  to  state  the  names  of  principals, 
nor  did  the  giving  of  a  name  by  a  buyer  to  a  seller  of  shares  imply 
that  such  name  was  that  of  the  buyer  and  principal  in  the  trans- 
action ;  that  sales  of  shares  were  sometimes  effected  in  the  Stock 
Exchange  under  an  express  understanding  or  agreement  that  the 
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Wtitob  buyer  should  give  a  guarantie  for  registering  the  shares  sold ;  but 
Price.  that,  when  such  guarantie  was  given,  the  shares  were  sold  at  a  lower 
price ;  that  it  was  not  a  part  of  the  bargain,  in  the  present  case,  that 
the  purchaser  should  register  ;  that  Worgan  was  the  proper  person  to 
register  the  shares,  but  that  he  never  agreed  to  purchase  any 
specific  shares. 

On  behalf  of  the  plaintiff,  witnesses  deposed  that  it  was  a 
practice  among  brokers  in  London,  on  selling  railway  shares,  to 
stipulate  that  the  buyer  should  register  them  in  his  own  name, 
where  there  were  grounds  for  apprehending  that  he  would  not  do  so ; 
and  that  it  had  been  for  some  time  a  frequent  practice  to  make  such 
[  *si4  ]  astipulation  upon  *sales  of  shares  at  a  discount  on  which  future  calls 
might  be  made. 

The  secretary  of  the  Stock  Exchange  was  examined  as  a  witness, 
and  deposed  as  follows  :  *'  I  do  know,  and  it  is  a  fact,  that,  in  many 
instances,  railway  shares  have  been  sold  on  the  Stock  Exchange, 
the  purchaser  of  such  shares  giving  or  undertaking  to  give  a 
guarantee  of  registration  ;  but  I  cannot,  at  this  moment,  recollect 
any  such  particular  instances  or  instance.  In  such  cases  or 
instances  it  is  now,  and  has  been  for  the  last  two  years  or  perhaps 
longer,  but  I  cannot  say  whether  or  no  from  1845,  the  custom  on 
the  Stock  Exchange,  as  regards  brokers  dealing  with  each  other  or 
with  jobbers,  to  sell  railway  shares  so  guaranteed  to  be  registered 
by  the  purchaser  in  his  own  name,  at  a  value  below  or  under  the 
market  price,  sometimes  to  the  extent  of  from  6«.  to  20«.  per  share.*' 

Mr.  Worgan,  who  was  examined  on  the  part  of  the  defendant, 
deposed,  that  he  had  authorised  the  defendant  to  purchase  the 
shares  for  him. 

Mr.  Lloyd  and  Mr.  Vance  for  the  plaintiff.     *     *     * 

Mr.  Russell  Skiid  Mr.  A.  J.  Lewis  tor  the  delend&nt.    *     *     « 

[  816  ]       The  Vice-Chancellor  : 

The  facts  of  this  case  effectually  preclude  the  defendant  from 
denying  privity  between  him  and  the  plaintiff.  The  defence  is 
without  apology  or  excuse.  The  defendant  must  pay  the  calls  that 
have  been  made  since  the  sale.  He  must  indemnify  the  plaintiff 
against  all  future  calls  in  respect  of  the  shares,  and  must  take 
proper  measures  to  procure  himself  to  be  registered.  The  manner 
of  expressing  this  decree  may  require  consideration.    As   to    its 
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substance  there  is  no  difficulty.  There  must  be  a  reference  to  the 
Master,  if  necessary,  to  inquire  what  calls  have  been  made,  when 
they  were  made,  and  what  is  due  in  respect  of  them.  The  defen- 
dant must  execute  the  transfer  deed,  and  deliver  it  to  the  secretary, 
in  conformity  with  the  Act  of  Parliament ;  and  the  plaintiff  must 
authorise  the  trustees  of  the  Company  to  deliver  the  certificates  to 
the  defendant ;  who  must  pay  the  costs  of  the  suit. 


Wivsn 

f?. 
Pbicb. 


MORTIMER  V.  HARTLEY  (1). 

(3  De  G.  &  Sm.  316—332.) 

A  testator,  W.,  devised  his  real  estates  to  trustees,  upon  trust  to  receive 
the  rents,  and,  on  his  son  John  arriving  at  the  age  of  twenty-five  years,  to 
let  him  into  possession,  but  neither  he  nor  his  heirs  to  the  third  generation 
were  to  sell  or  mortgage  the  same,  it  being  the  testator's  desire  that  the 
property  should  remain  in  the  W.  name.  If  John  should  die  without 
leaving  lawful  issue,  it  was  the  testator's  will  that  his  daughter  Ann  should 
have  his  share,  subject  to  the  same  limitations.  If  John  and  Ann  should 
die  under  age,  or  without  leaving  issue,  the  testator  devised  the  property, 
after  deducting  a  certain  sum  from  the  produce  in  favour  of  his  (the 
testator's)  daughter  Elizabeth,  to  and  for  the  benefit  of  the  plaintiffs.  The 
testator  had  the  three  children  named  in  his  will  living  at  his  death,  and 
no  more.  Elizabeth  died  at  the  age  of  two  years  ;  Ann  survived  her,  and 
died  at  the  age  of  nineteen  years,  unmarried ;  and  John,  the  last  survivor, 
died,  aged  thirty  years,  leaving  children,  who  all  died  unmarried,  and 
without  issue.  John,  by  Ids  wiU,  devised  part  of  the  father's  real  estate 
to  the  defendants:  Held,  firet,  that  the  devisees  of  John,  the  son,  took  no 
estate  in  the  hereditaments  of  W.  the  father,  devised  by  his  will ;  and, 
secondly,  that  the  plaintiffs  took  the  estates  in  the  hereditaments  of  W.  the 
father,  and  in  such  manner  as  given  to  them  by  the  will  of  W.  the  father. 

John  Wbstbbman,  the  father,  on  the  28rd  of  February,  1826,  in 
the  manner  then  required  for  passing  real  estates  by  devise,  made 
his  will,  of  which  the  material  clauses  were  as  follows : 

*'  I,  John  Westerman,  of  Gildersome  Street,  in  the  parish  of 
Batley,  cotton  manufacturer,  do  make  this  my  last  will  and  testament> 
whereof  I  appoint  my  wife,  Mary  Westerman,  Joseph  Johnson, 
Joseph  Hartley,  and  Samuel  Atkinson,  executors  and  trustees,  with 
every  power  that  I  can  give,  to  act  upon  the  trusts  of  this  my  will, 
which  is  as  follows : 


1847. 

April  26. 

Alayi. 

1849. 

Feb.  9. 

1851. 

April  25. 

Knight 
Bbuoe,  V.-O. 

[316] 


(1)  Although  this  case  was  decided 
on  the  authority  of  Brovmaword  v. 
Edwards,  2  Yes.  Sen.  243,  which  was 
afterwards  overruled  in  Orey  v.  Pear- 
mm  (1857)  6  H.  L.  C.  61,  where  the 
oonflictiiig  aathoiity  of  Doe  d.  Uaher 
V.  Jfssep,  11  E.  E.  380  (1810)  (12  East, 
was   established    (see   Jieed  v. 


BraiihwaiU  (1871)  L.  R  11  Eq.  514, 
40  L.  J.  Oh.  355,  24  L.  T.  351),  yet 
none  of  these  cases  appear  to  be 
really  in  conflict  with  Mortimer  v. 
Earthy ;  but  see  Fairfield  v.  Morgan 
(1805)  9  B.  K.  609  (2  Bos.  &  P.  (N.  B.) 
38).— 0.  A.  S. 

21— a 
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MoBTiMBB        1st.  "  I  order  all  my  just  debts,  funeral  expenses,  and  the  charges 
Habtlkt.     incident  to  the  probate  and  execution  of  this  my  will,  to  be  paid 
with  as  little  delay  as  possible  out  of  my  personal  estate." 

The  2nd,  8rd,  and  4th  clauses  contained  specific  and  pecuniary 
legacies. 

The  6th  clause  authorised  the  testator's  wife  to  occupy  his 
dwelling-house,  with  the  furniture,  until  1828. 

By  the  6th  clause,  the  testator  directed  his  farming-stock  to  be 
sold,  and  his  debts  and  stock  in  trade  to  be  collected  with  as  little 
delay  as  possible. 
[  317  ]  7th.  *^  It  is  my  will,  that  my  trustees  let,  for  a  fair  and  reason- 

able rent,  the  close  called  Street  Close,  the  stable,  the  bam  and 
mistal,  and  the  workshops,  together  or  in  lots,  as  to  them  shall 
seem  best,  until  my  son  John  arrive  at  the  age  of  twenty-five 
years." 

8th.  *'  I  have  much  tillage,  &c.,  in  the  stone  pits ;  and  if  my 
lord's  agents  wilt  consent,  I  desire  my  trustees  to  let  them  for  a 
fair  rent,  with  valuation  on  and  off,  according  to  the  improved  state 
they  are  in,  until  John  arrive  at  the  age  of  twenty-five  years ;  but 
if  my  lord's  agents  do  not  consent  freely,  then  my  trustees  must 
farm  them  to  the  best  advantage  until  John  come  to  twenty-five 
years  of  age." 

9th.  "  I  hereby  will  and  direct  that  my  trustees  regularly  collect 
the  rents  of  my  cottages,  together  with  the  rents  which  they  may 
have  let  my  other  property  for,  so  that  the  monies  to  be  received  on 
account  of  trade  and  they  may  become  one,  and,  after  all  my  debts 
are  paid,  may  accumulate  until  John  attains  the  age  of  twenty-five 
years." 

10th.  "  When  John  arrives  at  the  age  of  twenty-two  years,  I  will 
and  direct,  that  my  trustees  take  6002.  and  secure  it,  either  upon 
mortgage  of  freehold  estate  or  Government  stock,  and  pay  the 
interest,  as  and  when  it  is  received,  to  my  daughter  Ann,  who  will 
then  be  twenty -five  years  of  age,  during  her  natural  life ;  and,  if 
she  be  married  and  have  children,  to  her  husband  during  his  life  ; 
should  he  survive  her,  then  the  principal  to  be  divided  equally 
amongst  their  children,  and  if  any  shall  have  died  leaving  lawful 
issue,  such  child  or  children  to  have  the  parent's  share  ;  but  should 
Ann  die  without  lawful  issue,  I  will  that  the  said  600Z.  be  imme- 
diately divided,  one-half  to  Elizabeth  and  the  other  to  John,  or 
their  heirs.  I  must  here  remark,  that  whatever  my  personal  pro- 
perty, with  its  accumulations,  falls  short  of  600Z.,  the  real  estate 
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mast  be  mortgaged,  or  the  coal  sold,  to  make  up  the  deficiency,  as    Mortimbb 
the  trustees  may  deem  best."  Hartlbt. 

11th.  **  I  will  that  my  son  John,  having  attained  to  twenty-five 
♦years  of  age,  be  let  into  possession  of  all  my  property,  real  and  I  *'^'^] 
personal,  which  remains,  on  this  express  and  unalterable  condition, 
that  neither  he  nor  his  heirs,  to  the  third  generation,  shall  have 
power  to  sell  or  mortgage  any  part  of  the  freehold  estate  now  in  my 
own  occupation,  or  in  the  occupation  of  Squire  Ellis  and  Francis 
Smith,  otherwise  than  my  executors  may  have  been  forced  to  do 
before  giving  him  possession ;  but  mark,  if  the  trustees  do  not  sell 
the  coal,  but  mortgage  the  estate,  I  empower  John,  or  his  heirs,  to 
sell  it  to  pay  off  the  mortgage,  but  not  otherwise ;  and,  in  like 
manner,  I  debar  him  and  his  heirs  from  selling  or  transferring 
those  cottages,  with  cart-house  and  appurtenances,  built  on  the 
waste,  now  in  the  occupation  of  James  Halliday,  Joseph  Hobson, 
Robert  Metcalf,  Hannah  Marshal,  John  Wade  and  myself,  it 
being  my  desire  that  they  should  be  kept  in  the  Westerman 
name." 

12th.  '*  If  it  should  happen  that  my  son  John  die  without  leaving 
lawful  issue,  it  is  my  will  that  my  daughter  Ann  have  his  share, 
subject  to  the  same  restrictions,  limitations,  and  exceptions  under 
which  he  has  it." 

IStfa.  '"  Now,  if  it  should  please  God  to  take  away  both  Ann  and 
John  under  age,  or  without  leaving  lawful  issue,  I  give  and  bequeath 
onto  my  brother  Joseph  Westerman  and  his  heirs  for  ever,  all  those 
cottages  and  cart-house  built  on  the  waste  occupied  by  Robert 
Heiealf  and  others,  with  their  appurtenances." 

14tb.  **  I  order  all  that  is  left  to  be  immediately  sold,  and  out  of 
the  money  arising  from  such  sale,  I  will  and  direct  that  my  trustees 
pay  to  my  daughter  Elizabeth,  or  her  legal  representative,  the  sum 
of  5001. ;  and  the  residue,  be  it  more  or  less,  divided  equally  amongst 
the  children  of  Elizabeth  Mortimer,  of  Ghurwell,  my  aunt,  my 
mother's  children  by  Mark  Sowden,  including  Joseph  Westerman 
and  the  children  of  my  late  aunt,  Susanna  Stephenson,  share  and 
share  alike." 

By  the  15th  clause,  the  testator  directed  that  his  trustees  should 
not  be  answerable  for  involuntary  loss. 

16th.  ''  Revoking  all  other  wills  by  me  at  any  time  heretofore       [  3>9  ] 
made,  I  declare  this  to  be  my  last  will  and  testament,  this  28rd  day 
of  Febmary,  1826." 

The  testator,  John  Westerman,  the  father,  was  illegitimate.    He 
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MoBTiMBB     died  on  the  27th  of  April,  1826,  having  had  three  children  only. 
Hartley.     ^^^'  ^^^  Westerman,  John  Westerman,  and  Elizabeth  Westerman. 

The  daughter,  Elizabeth  Westerman,  died  on  the  6th  of  March, 
1826,  in  her  father's  lifetime,  an  infant. 

The  other  daughter,  Ann  Westerman,  survived  her  father,  and 
died  on  the  26th  of  May,  1829,  an  infant,  and  without  having  been 
married,  leaving  her  brother,  John  Westerman,  the  son,  her  heir- 
at-law. 

John  Westerman,  the  only  remaining  child  of  the  testator,  and 
his  heir-at-law,  attained  his  age  of  twenty-two  in  1885,  and,  there- 
upon, was  let  into  possession  of  all  the  estates  devised  to  him  by  his 
father's  will,  and  continued  in  possession  until  his  death. 

John  Westerman,  the  son,  attained  his  age  of  twenty-five  years 
some  time  in  the  year  1888,  and  died  on  the  11th  of  April,  1842, 
having  had  three  children  only,  namely,  John  Walter  Westerman, 
who  died  an  infant,  in  his  father's  lifetime,  John  Denton  Wester- 
man, who  died  an  infant  on  the  1st  of  December,  1844,  and  Lydia 
Elizabeth  Westerman,  who  died  an  infant  on  the  19th  of  April, 
1846.  All  the  children  of  John  Westerman  the  son  died  without 
issue. 

John  Westerman  the  son  did  not  in  his  lifetime  bar  his  estate 
tail,  if  such  were  the  estate  he  took  under  his  father's  will  in  the 
real  estates  thereby  devised,  or  the  remainders  or  reversions  there- 
upon expectant  or  depending ;  but  by  his  will,  dated  the  81st  day 
of  March,  1842,  which  was  duly  executed  and  attested,  he  devised 
all  his  real  estates  unto  and  to  the  use  of  the  defendants,  James 
Hartley  and  Edward  Denton,  their  heirs  and  assigns,  upon  trust 
for  sale.  They  were  also  appointed  executors  of  his  will,  which 
they  proved. 
[  320  ]  This  suit  was  instituted  by  the  children  of  Elizabeth  Mortimer 

the  aunt  of  the  testator  John  Westerman  the  father,  Joseph  Wester- 
man, mentioned  in  his  will,  and  the  other  children  of  the  same 
testator's  mother  Sarah  Sowden,  and  the  children  of  Susanna 
Stephenson  the  aunt  of  the  same  testator,  also  mentioned  in  his 
will,  against  the  surviving  devisees  and  trustees  under  the  will  of 
John  Westerman  the  father,  the  devisees  under  the  will  of  John 
Westerman  the  son,  and  her  Majesty's  Attorney-General. 

The  plaintiffs  by  the  bill  insisted,  that,  under  the  limitations  of 
the  will  of  John  Westerman  the  father,  his  estates,  upon  the  death 
of  his  son  without  issue,  vested  in  them ;  and  the  prayer  was,  to 
have  the  trusts  of  the  will  of  John  Westerman  the  father,  in  respect 
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of  the  real  estates  thereby  devised,  performed  and  carried  into  Mortimeb 
execution ;  and  that  the  rights  of  the  parties  claiming  under  that  hartlky. 
will  might  be  declared. 

Mr.  Moling  and  Mr.  J.  T.  Humphry,  for  the  plaintiffs : 

The  testator's  will  created  an  estate  tail  in  John  Westerman  the 
son,  with  a  remainder  in  tail  to  the  daughter  Ann.  These  estates 
tail  were  never  barred,  and  they  determined  on  the  death  of  the 
survivor  of  the  three  children  without  issue.  The  plaintiff  Joseph 
Westerman,  therefore,  now  claims  the  cottages  given  to  him  by  the 
13th  clause  of  the  will,  and  the  other  plaintiffs  claim  under  the 
14lh  clause,  which  directs  " all  that  is  left  to  be  immediately  sold'* 
for  their  benefit. 

The  word  "  or  "  in  clause  18th,  "  now,  if  it  should  please  God  to 
take  away  both  Ann  and  John  under  age,  or  without  leaving  lawful 
issue,'*  must  be  read  as  "  or "  and  not  as  "  and ; "  and  the  word 
"  immediately  *'  in  the  14th  clause,  must  be  read  as  applicable  to 
either  of  the  two  events  mentioned  in  the  18th  clause.  As  soon  as 
the  son  attained  twenty-five,  the  compound  event  of  his  dying  under 
age  and  without  leaving  lawful  issue,  (which  the  limitation,  as  it 
♦would  be  changed  if  "  or  *'  were  read  as  "  and,"  would  contem-  [  ♦321  ] 
plate,)  could  not  happen.  To  convert  the  word  "  or"  into  **  and," 
would  be  unnecessarily  to  alter  a  sentence  in  a  will  which  is 
btelligible,  in  order  to  make  it  much  less  intelligible. 

The  testator  intended  his  daughter  Ann  to  take  an  estate  tail  as 
hia  son  John  was  to  take,  for  he  says  in  the  12th  clause,  that  she 
vas  to  take  "  subject  to  the  same  restrictions,  limitations,  and 
exceptions." 

It  may  be  conceded,  that,  under  the  11th  clause,  the  devise  was  a 
fee  simple  in  John ;  but  the  12th  clause  reduces  it  to  an  estate  tail. 
This  case  comes  within  the  principle  not  of  Pells  v.  Broivn  (1),  or 
of  Forth  V.  Chapman  (2),  but  of  Doe  d.  Ellis  v.  Ellis  (3).  The  free- 
hold in  remainder  expectant  on  the  determination  of  the  two  succes- 
sive estates  tail  is  undisposed  of  until  the  18th  clause,  and  by  the 
ISth  and  14th  clauses  it  is  to  go  over  on  either  one  of  two  events, 
the  son  and  daughter  dying  under  age,  or  without  leaving  lawful 
issue:  Boraston's  case  (4),  Doe  d.  Roake  v.  Noweli  (6),  and  Ackers  v. 
Pkipp$  (6)  in  the  House  of  Lords,  where  all  the  cases  on  this  point 

[D  Cto.  Jac.  590.  (5)  14  B.  R.  445  (1  M.  &  S.  327 ;  5 

(2)   1  P.  Wms.  663.  Dow,  202). 

M)  9  E«»t,  382.  (6)  39  R.  R.  94  (3  CI.  &  F.  6G5 ; 

(4;  3  Co.  Bop.  19  a.  9  Bligh,  N.  S.  430). 
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MoBTiMBB     were  reviewed.    These  cases,  and  BtM  v.  Pntchard  (l),  are   in 
habtlky.     favour  of  the  plaintiflfs. 

Brovmsword  v.  Edwards  (2)  sustains  the  construction  according 

to  which  the  devise  over  in  this  will,  in  favour  of  the  plaintiflFs, 

took  effect. 

The  Vicb-Chancbllor,  after  referring  to  Brotvnsword  v.  Edwards, 
remarked,  that,  in  that  case.  Lord  Habdwigkb  had  said :  ''  As  this 
is  a  question  upon  the  legal  title  to  an  estate,  on  the  construction 
of  a  will,  if  there  was  any  doubt  I  should  not  determine  it  on 
demurrer,  but  would,  notwithstanding  the  inclination  of  my 
[  *322  ]  opinion  might  be  in  favour  of  the  defendant,  ^overrule  the 
demurrer,  without  prejudice  to  defendant's  insisting  on  the  same 
matters  by  way  of  answer."  He  had  acted  on  this,  but  understood 
that  it  had  been  said,  that  he  had  not,  in  so  acting,  followed  the 
course  of  practice  of  the  Court.  It  was  satisfactory  to  him  to 
know,  that  the  authority  for  the  practice  he  had  followed  was  that 
of  Lord  Habdwigkb. 

Mayi.       Thb  Viob-Chanobllor  : 

The  plaintiffs  claim  under  the  two  clauses,  numbered  18  and  14, 
in  the  will  of  the  testator  in  the  cause,  or  the  latter  of  those  two 
clauses ;  and,  unless  under  one  or  both  of  them,  have  certainly  no 
title  to  sue :  so  that  the  only  question  argued  before  me  has  been 
upon  the  construction  of  those  parts  of  the  will,  considered,  as  of 
course  they  must  be  considered,  with  a  due  degree  of  attention  to 
every  other  part  of  the  instrument. 

So  far  as  it  is  material  to  refer  to  the  state  of  circumstances 
under  which  the  contention,  relating  as  it  does  to  real  estate  only, 
has  arisen,  the  facts  admitted  are,  that  the  testator  had  three 
children,  those,  namely,  mentioned  in  the  will,  and  no  other  child ; 
that,  of  the  three,  Elizabeth  died  in  the  testator's  lifetime  an 
infant,  without  having  married,  and  Ann  survived  him,  and  died 
an  infant  also,  without  having  married ;  that  she  was  survived  by 
her  brother  John  ;  that  John  died  in  the  29th  or  30th  year  of  his 
age,  leaving  two  or  three  children,  who  since  have  died ;  and  that 
the  issue  of  John  has  totally  failed. 

The  plaintiffs  have  conceded,  and  I  think  correctly,  that  the  two 

clauses  are  to  be  read  together — are  to  be  construed  together — in 

this  sense,  that  as  the  gift  to  the  plaintiff,  Joseph  Westerman, 

(1)  25  R.  E.  27  (1  Buss.  213).  (2)  2  Ves.  Sen.  243.    See  note,  antr, 

p.  323. 
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eontained  in  the  13th  claase,  was  not  an  unmediate  gift — was  not  a  Mobtiubr 
gift  in  possession,  so  neither  was  the  gift  or  provision  under  which  haetlkt. 
all  the  plaintiffs  claim,  that  contained  in  the  14th  clause ;  and  that 
if  the  gift  to  Joseph  Westerman  was  contingent  or  conditional,  so, 
to  the  same  ^extent  and  in  the  same  manner,  was  the  gift  or  pro-  [  ^-^^^  ] 
vision  under  which  all  the  plaintiffs  claim  contingent  or  conditional. 
Upon  the  words,  **  Now,  if  it  should  please  God  to  take  away  both 
Ann  and  John  under  age,  or  without  leaving  lawful  issue,"  the 
testator  intended  the  gift  or  provision  under  which  all  the  plaintiffs 
claim,  to  depend  as  much,  and  in  the  same  manner,  as  he  intended 
his  gift  to  Joseph  Westerman  to  depend  on  them.  What  then  did 
the  testator  mean  by  these  words,  and  what  is  their  effect  ?  for 
that  is  the  question — a  question  not  capable  of  being  properly  con- 
sidered, without  inquiring  what  interests  John  and  Ann,  or  at 
least  what  interest  John,  took  under  the  will  in  the  real  estate. 
For,  if  John,  under  the  will,  (whether  legally  or  equitably)  took 
for  life  only,  or  took  a  fee  simple,  absolute  or  base — a  fee  simple, 
defeasible  or  not  defeasible,  by  or  under  an  executory  devise  or  a 
conditional  limitation,  the  suit  fails,  since  John  did  not  die  under 
age— since  he  did  leave  issue  living  at  his  death,  and  since  upon 
the  hypothesis  of  John  not  taking  in  tail,  a  provision  to  take  effect 
upon  the  failure  of  the  respective  issue  of  him  and  Ann  at  an 
indefinite  period,  must,  I  suppose,  be  treated  as  void.  Accord- 
ingly, the  plaintiffs'  counsel  have  contended,  that,  under  the  will, 
John  was,  at  the  time  of  his  death,  legally  or  equitably,  tenant  in 
tail ;  and  that  Ann  having,  in  John's  lifetime,  died  a  minor,  with- 
out having  been  married,  the  gift  or  provision  in  favour  of  Joseph 
Westerman,  in  the  18th  clause,  and  the  gift  or  provision  under 
which  the  plaintiffs  claim  in  the  14th  clause,  were  gifts  or  pro- 
visions by  way  of  remainder  immediately  expectant  on  the  deter- 
mination of  that  estate  tail,  by  the  failure  (whensoever  happening) 
of  the  issue  of  John  ;  and  perhaps,  if  the  words  "  under  age  or  " 
had  not  formed  part  of  the  passage  already  quoted,  but  had  been 
omitted,  the  proposition  would  be  clearly  true.  But  the  three 
words  being  where  they  are,  is  the  proposition  true  ?  To  this  the 
answer  may  possibly  be  affected  materially  by  the  consideration  *of  [  *324  ] 
the  state  of  the  title,  as  it  would  have  been  if  John,  having  sur- 
vived (as  he  did  survive)  the  testator,  had  died  (as  he  did  not  die)  a 
Qunor.  In  such  a  condition  of  circumstances,  I  think  that  Ann, 
whether  attaining  or  not  attaining  twenty-five,  whether  surviving 
or  riot  surviving  John,   could   not,   under  the    12th    clause    or 
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MoBTiMKii  otherwise,  have  claimed  against  the  issue  of  John ;  and  that,  upon 
Habtlkt.  authority  at  least,  if  not  upon  principle  and  reason  as  well  as 
authority,  the  plaintiffs'  title  could  not,  before  or  after  Ann's  death, 
have  been  asserted  to  the  exclusion  of  the  issue  of  John,  or  in 
preference  to  that  issue.  In  speaking  of  authority,  I  refer  par- 
ticularly to  Sawell  V.  (iairett(i),  Fairfield  v.  Morgan  (2),  Denn  v. 
Kemeys  (3),  Right  v.  Day  (4),  and  other  cases  of  a  like  kind. 

Still,  however,  ought  the  will  to  be  construed  as  exhibiting  an 
intention,  effectual  at  law  or  in  equity,  that,  upon  the  total  failure 
of  the  issue  of  John,  whensoever  happening,  or  upon  the  total 
failure  of  Ann's  issue  and  also  of  the  issue  of  John,  whensoever 
happening,  the  gift  or  provision  under  which  the  plaintiffs  claim 
should  take  effect  in  possession  ?  Upon  that  point,  or  any  other 
that  the  defendants'  counsel  may  think  material,  I  wish  to  hear 
them.  All  that  I  have  said  (so  far  as  it  goes)  being  in  their 
favour. 

Mr.  Russell  and  Mr.  Elmsley,  for  the  defendants  : 
The  word  **or"  in  the  18th  clause  must  be  read  as  "and." 
The  testator  could  not  be  presumed  to  have  contemplated  the  dis- 
inheriting of  the  issue  of  his  children  John  and  Ann  if  they  died 
under  age,  and  this  must  be  held  to  have  been  the  testator^s 
intention  if  the  Court  adheres  to  the  construction  of  *'  or "  as  a 
disjunctive  particle.  This  consideration  is  sufficient  to  induce  the 
Court  to  read  the  18th  clause  as  if ''  and  "  were  put  in  the  place  of 
[  *S2n  ]  **  or."  (They  *cited  Glover  v.  Monckton  (5),  and  Keily  v.  Fowler  (6). 
They  also  cited  Lxixford  v.  Cheeke  (7),  and  Jones  v.  Westcomh  (h), 
and  distinguished  Brownsword  v.  Edwards  (9)  from  the  present  case.) 

Mr,  Wray,  for  the  Attorney -General. 

The  Vicb-Chancbllor  : 

I  doubt  much  whether,  without  varying  in  some  degree  the 
language  of  the  will,  such  a  case  could  be  sent  to  a  court  of  law 
as  it  would  give  an  opinion  upon.  I  cannot  dismiss  the  bill  without 
having  the  benefit  of  such  an  opinion.  It  will  require  a  careful 
hand  to  alter  this  will  enough  and  not  too  much. 

(1)  Moore,  422,  pi.  590 ;  S,  C\  nom.  (5)  28  R.  R.  559  (3  Bing.  13). 
Sotdk  V.  Gerrard,  Cro.  Eliz.  525.  (6)  8  Br.  P.  0.  299. 

(2)  9  R.  E.  609  (2  Bos.  &  P.  (N.  R)         (7)  3  Lev.  125. 

38).  (8)  PreC.  in  Chanc.  316. 

(3)  9  R.  R.  581  (9  East,  366\  (9)  2  Ves.  Sen.  243. 

(4)  14  B.  B.  294  (16  East,  67). 
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A  case  was  accordingly  settled,  stating  the  will,  with  slight  altera-    mortimbb 
tions  so  as  to  make  the  limitations  clearly  legal,  and  the  facts  of     hartlkt. 
the  case,  with   three  questions  for  the  opinion  of  the  Court  of 
Common  Pleas,  as  follows  : 

First,  Whether  the  devisees  of  John  Westerman  the  son  had 
any  and  what  estate  in  the  hereditaments,  devised  or  affected  by 
the  said  will  of  John  Westerman  the  father,  or  any  and  which  of 


Second,  Whether,  in  the  events  that  had  happened,  Joseph 
Westerman  had  any  and  what  estate  under  the  13th  clause  of  the 
said  will  of  the  said  John  Westerman  the  father,  in  the  cottages 
and  cart-house  built  on  the  waste,  occupied  by  Bobert  Metcalf  and 
others,  with  their  appurtenances. 

Third,  Whether,  in  the  events  which  had  happened,  any  •and  [  *32<j  ] 
what  person  or  persons  other  than  Joseph  Westerman  and  the 
devisees  of  the  said  John  Westerman  the  son,  had  or  had  had  any 
and  what  power  of  selling  or  appointing  any  and  what  estate  in 
any  and  what  part  of  the  hereditaments  devised  or  affected  by  the 
said  will  of  the  said  John  Westerman  the  father. 

The  case  was  argued  before  the  Court  of  Common  Pleas,  in 
Trinity  Term,  1848,  by  Mr.  Malins  and  Mr.  J.  T.  Humphry,  for 
the  plaintiffs,  and  by  Mr.  Elmsley,  for  the  defendants  (1). 

The  Judges  returned  the  following  Certificate  of  their  opinion  : 

let.  "  That  the  devisees  of  John  Westerman  the  son  have  an 
estate  in  fee  simple  in  all  the  hereditaments  devised  or  affected  by 
the  will  of  John  Westerman  the  father. 

2ndly.  ''That,  in  the  events  that  have  happened,  Joseph 
Westerman  has  not  any  estate  under  the  18th  clause  of  the  said 
will  of  the  said  John  Westerman  the  father  in  the  freehold  cottages 
and  cart-house  built  on  the  waste,  occupied  by  Eobert  Met*calf  and 
others,  with  the  appurtenances. 

Srdly.  **  That,  in  the  events  which  have  happened,  no  person  or 

persons,  other  than  the  devisees  of  John  Westerman  the  son,  has 

or  have  any  power  of  selling  or  appointing,  or  any  estate  in,  the 

hereditaments  devised  or  affected  by  the  said  will  of  the  said  John 

Westerman  the  father. 

"Thomas  Wildb, 

"T.    COLTMAN, 

"C.  Crbsswbll, 
"December  6,  1848,"  "E.  V.  Williams.'' 

(1)  6C.  B.  819—846. 
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MoRTiMKR         The  case  now  came  on  on  further  directions. 

V. 

Hautlby. 

J  849  Mr.  Malim  and  Mr.  J.  T.  Humphry  for  the  plaintiffs : 

^^^'  The  opinion  of  the  Court  of  Common  Pleas  is  entirely  against  the 

.  [  327  ]  decision  of  Lord  Hardwickb  in  Broivnsioord  v.  Edwards  (l).  That  has 
generally  been  cited  as  a  case  in  which'  Lord  Habdwickb  changed 
the  word  "  and  "  into  "  or  " — an  intention  which  he  distinctly  dis- 
claimed in  the  latter  portion  of  his  judgment.  His  Lordship  drew  a 
distinction  between  cases  in  which  the  first  limitation  was  in  fee,  and 
those  in  which  it  was  in  tail,  holding  that,  in  limitations  of  the 
former  kind,  such  a  change  might  be  made,  but  not  in  the  latter. 
Now,  according  to  his  mode  of  construction  in  that  case,  the  limita- 
tion in  the  present  will  would  read  thus  :  "  Now,  if  it  should  plesse 
God  to  take  away  both  Ann  and  John  under  age  and  without  issue, 
or  afterwards  without  leaving  lawful  issue,"  interpolating  the  words 
'*  and  without  issue  ''  and  "  afterwards.*'  This  construction  would 
not  defeat  the  issue  in  either  event,  and  would  make  it  a  gift  over 
on  failure  of  issue  generally,  and  so  give  the  plaintiffs  the  remainder 
in  fee  upon  the  determination  of  the  estates  tail.     *     *    * 

Mr.  Rmsell  and  Mr.  Ebiisley  for  the  defendants,  asked 
the  Court  to  decide  the  case  upon  the  opinion  already  taken. 
(They  cited  Denn  d.  Wilkiiis  v.  Kemeys  (2),  and  Eastman  v. 
Baker  {^).) 

[  328  ]  The  Vicb-Chancellor,  after   observing   on    Eastman  v.  Baker 

and  Fairfield  v.  Morgan  (4),  said,  that,  as  this  was  a  case  of 
diflSculty  and  doubt,  it  was  proper  to  accede  to  the  plaintiffs* 
request. 

A  case  similar  to  that  which  had  been  sent  to  the  Court  of 
Common  Pleas,  with  the  same  questions  thereon,  was  directed  to 
the  Court  of  Exchequer. 

The  case  was  argued  in  Hilary  Term,  1850,  and  stood  over  until 
Hilary  Term,  1851. 

The  Barons  of  the  Exchequer  gave  their  Certificate  in  this  case  as 
follows  (5) : 

**  We  have  heard  this  case  argued  by  counsel,  and  have  considered 
it,  and  are  of  opinion, 

(1)  2  Ves.  Sen.  243.  (4)  9  R.  R.  609  (2  Bos.  &  P.  (N.  R) 

(2)  9  R.  R.  581  (9  East,  366).  38). 

(3)  9  R.  R.  728  (1  Taunt.  174).  (5)  6  Ex.  47. 
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1st.  "  That  the  devisees  of  John  Westerman  the  son  have  no  mobtimkb 
^ute  in  the  hereditaments  devised  or  affected  by  the  said  will  of  hartlby. 
Juhn  Westerman  the  father. 

fed.  "That,  in  the  events  which  have  happened,  Joseph 
WestenQan  has  an  estate  in  fee  in  remainder  in  the  tenements 
o'mprised  in  the  13th  clause. 

3rd.  **  That,  in  the  events  that  have  happened,  the  trustees  have 
•Jfc  power  of  sale  of  the  other  tenements  not  comprised  in  the  13th 

"Frbdk.  Pollock, 
"J.  Parke, 
"E.  H.  Aldbrson, 
''T.  J.  Platt. 

Tbe  case  now  came  on  again  upon  further  directions.  I85i. 

April  25. 

ifr.  MoUtu  and  M7\  J.  T.  Humphry  appeared  for  the  plaintiffs.        r"^  -. 

Mr.  RuueU  and  Mr.  Elrndey  for  the  defendants :  [  330  ] 

The  opinions  of  the  Judges  of  the  Court  of  Common  Pleas  and 
*^  the  Exchequer  being  at  variance,  the  defendants  are  entitled  to       [  *33i  ] 
»«i  that  the  opinion  of  the  Court  of  Queen's  Bench  *8hould  be       [  '332  ] 
^•uau  especially  as    the  authorities  are  conflicting,  there  being 
f  arvU  V.  Morgan  (i)  on  one  side,  and  Brownsword  v.  Edwards  (2) 
'2  die  other. 
'They  also  referred  to  Olover  v.  Monckton  (s).  Doe  d.  Smith  v. 
^  v^(4),  Price  v.  Hunt  (6).) 

The  Vice-Chancbllor  referred  to  Jones  v.  West  comb  (6),  and 
^/*nray  V.  Jones  (?)• 

ifr,  W.  3/.  James  appeared  for  the  Attorney -Oenerah 

Tn  Vlc»<jHAKCBLIiOR : 

I  uaof  opinion,  that  John  was  tenant  in  tail  in  this  sense— that  he 
*^  ^ther  tenant  in  tail  general  or  tenant  in  tail  male,  with  re- 
^^^tt  to  himself  in  tail  general.  It  is  immaterial  which  of  these 
^oerjofitroctions  is  the  right  one,  because  in  neither  event  could  his 
^^te  be  exhausted  as  long  as  there  was  any  issue  of  him  existing. 

'  *  B.  E.  eod  (2  Bob.  &  P.  (N.  R)  (4)  19  E.  B.  438  (1  B.  &  Aid.  618). 

^  (5)  Pollexfen,  645. 

•  •  Vei.  Sen.  243.  (6)  Prec  in  Ch.  316. 

'  >  B.  B.  6d9  (3  BiBg.  13).  (7)  13  K.  R.  104  (2  V.  &  B.  313). 
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MORTIMIB 

Hartlbt. 


I  think  that  the  estate  limited  to  Ann  was  limited  in  a  similar 
manner. 

And  on  the  authority  of  Brownsivord  v.  Edwards,  and  Murray  v. 
Jones,  and  other  cases,  I  am  of  opinion,  that  the  testator  in  the  13th 
and  14th  clauses  of  the  will  has  but  inaccurately  expressed  that  he 
disposed  of  everything  after  the  failure  of  the  limitations  contained 
in  the  prior  clauses,  in  whatever  manner  they  might  fail.  As  they 
failed,  I  think  that  the  limitations  over,  comprised  in  the  ISth  and 
14th  clauses,  took  effect. 

Agreeing  in  substance  with  the  Court  of  Exchequer,  I  decline  to 
send  a  case  for  the  opinion  of  another  court  of  law. 


1849. 
Feb.  10. 

Knioht 
Bruce,  V.-C. 

[  333  ] 


CLAEK  V.  COOK. 

(3  De  G.  &  Sm.  333—336.) 

A  husband  and  wife,  by  deed  acknowledged  demised  freebolds  of  the 
wife  to  a  mortgagee  by  way  of  trust,  the  trusts  being  to  apply  the  rents 
and  profits  in  payment  of  certain  premiums  on  insurance,  and  of  the 
interest  on  the  mortgage  debt,  and  then  in  reduction  of  the  principal,  until 
it  should  be  paid  off.  The  husband  took  the  benefit  of  the  Insolvent  Act: 
Held,  in  a  suit  for  redemption  instituted  by  the  assignee  in  insolvency 
against  the  mortgagee,  who  had  received  some  rents  under  the  mortgage, 
and  had  authorized  payment  of  other  rents  to  the  wife,  that  the  mortgagee 
was  chargeable  with  the  surplus  rents  which  he  permitted  to  be  received 
by  the  insolvent's  wife  for  her  maintenance,  the  principles  established  by 
Sturgis  v.  Champneys  not  extending  to  such  a  case.  But  there  being  ground 
for  supposing  that  the  Court  would  have  made  such  a  provision  for  the 
wife,  the  Court,  although  the  balance  was  found  against  the  mortgagee, 
decreed  payment  without  costs. 

This  was  a  suit  for  the  redemption  of  a  mortgage. 

By  the  mortgage  deed,  dated  the  28rd  of  May,  1835,  acknowledged 
under  the  Act  for  Abolishing  Fines  and  Becoveries,  James  Burden 
and  Ann  his  wife,  in  consideration  of  1202.  due  to  the  defendant 
from  James  Burden,  demised  freehold  estates  (to  which  the  husband 
and  wife  were  entitled  in  right  of  the  wife,  during  the  life  of  the 
latter),  to  the  defendant  William  Cook,  for  ninety-nine  years,  if  the 
wife  should  so  long  live,  upon  trust,  from  time  to  time,  to  receive 
the  rents,  issues,  and  profits  of  the  property,  and  by,  with,  and  oat 
of  the  same,  or  any  part  thereof,  pay  and  discharge  the  annual  or 
other  premiums  which  should,  for  the  time  being,  become  payable 
for  keeping  the  messuages  or  tenements  and  other  buildings  thereby 
demised,  insured  from  loss  or  damage  by  fire,  pursuant  to  the 
covenant   on   the  part   of    the   said    James  Burden  thereinafter 
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«ni\aui^;  fucid  also   in  respect  of  a  certain  policy  of  insurance       Clark 

\    toanahec  eovenaiited  by  James  Burden  to  be  effected  on  the  life        qJ^^ 

oi  Mi%.  '&\LEdeTi ;    and    then  upon  trust,  that  the  defendant,  his 

Oficutors,  adinmiBtxators,  and  assigns,  should,  by,  with,  and  out  of 

the  same  rente,  issaes,  and  profits,  in  the  first  place,  retain  and 

adsfv  anto  and  for  himself  and  themselves,  interest  on  the  above- 

iD€nUoned  sum  of  120L  ;  and,  in  the  next  place,  should  apply  the 

residue  in  or  towards  payment  and  discharge  of  so  much  of  the 

principal  sum  of  120{.,  as  the  same  would  from  time  to  time  extend 

:o  pay,  nntil  the  whole  sum  of  1201.  and  interest  should  be  thereby 

•-^r  otherwise  fully  paid  and  discharged ;  but  such  appropriation  of 

the  rents  was  not  to  be  obligatory  on  the  defendant,  his  executors, 

A  Izninistrators,  *and  assigns.     The  deed  also  contained  a  power  of       [  *334  ] 

fAle,  and  a  declaration  that  the  defendant,  his  executors,  adminis- 

^ri%tor8,  and  assigns,  should  stand  possessed  of  the  proceeds  of  the 

sale  upon  trust,  after  deducting  their  costs,  charges,  and  expenses, 

to  retain  the  sum  of  120Z.  and  interest,  and,  after  payment  and 

satisfaction  thereof,  to  pay  the  surplus  (if  any)  of  the  said  trust 

nKinies  unto  Mr.  Burden,  if  then  living ;  but  if  dead,  then  unto 

Mrs.  Burden,  or  her  executors  or  administrators.    And  there  was 

a  elaose  providing  for  the  cesser  of  the  term  on  satisfaction  of  the 

aoms  secured  by  the  deed. 

No  inBurance  was  effected  on  the  wife's  life,  as  contemplated  by 
the  mortgage. 

On  the  7th  of  August,  1840,  the  husband  presented  his  petition 
u>  the  Court  for  the  Belief  of  Insolvent  Debtors  to  be  discharged ; 
and  on  the  20th  of  August,  the  usual  vesting  order  was  made  by 
thai  Court.  On  the  9th  of  December,  1840,  the  plaintiff  was 
appointed  assignee  of  the  insolvent's  effects. 

The  defendant  had,  on  and  after  the  6th  of  April,  1841,  received 
Amn  some  of  the  tenants  of  the  demised  property  the  rents  payable 
by  them.  Other  parts  of  the  rents  were  paid  by  the  tenants  to  the 
msMolvent's  wife,  but,  as  the  defendant  stated  by  his  answer,  without 
having  received  any  order,  permission,  or  direction  from  him 
so  to  do. 

Mrs.  Burden  died  on  the  31st  of  August,  1846,  and  her  husband 
€m  the  17th  of  February,  1847. 

At  the  original  hearing,  the  usual  accounts  were  directed  to  be 
taken,  inelading  an  account  of  what  the  defendant  might  have 
received,  but  for  his  wilful  neglect  and  default,  in  respect  of  the 
reoti  of  the  mortgaged  premises. 
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Clark  By  the  defendant's  state  of  facts  and  discharge,  taken  into  the 

Cook.  Master's  office  ander  the  decree,  it  was  stated,  that,  after  Michael- 
mas, 1840,  the  insolvent  and  his  wife  entered  into  possession  of  one 
of  the  closes  of  land  comprised  in  the  mortgage,  and  applied  the 
[  *335  ]  profits  for  the  maintenance  *of  the  wife ;  and  that  afterwards  the 
close  was  let  by  Mrs.  Burden,  who  received  the  rent  of  16Z.  per 
annum,  and  applied  it  for  her  maintenance.  As  regarded  one  sum 
of  money  received  in  respect  of  rent  of  part  of  the  mortgaged 
premises,  the  defendant  admitted,  that,  on  the  tenant  requiring  the 
defendant's  receipt,  he  gave  the  receipt  to  Mrs.  Burden,  and  allowed 
her  to  receive  the  sum  for  her  maintenance. 

The  Master  found  that  nothing  was  due  to  the  defendant  upon 
his  mortgage,  and  that  there  had  come  to  the  hands  of  the  defen- 
dant, or  to  the  hands  of  some  person  or  persons  by  his  order  and 
for  his  use,  in  respect  of  the  rents  and  profits  of  the  premises 
comprised  in  the  mortgage,  several  sums  of  money,  amounting  to 
1202.  128.  (being  the  amount  actually  admitted  to  have  been 
received) ;  and  that  several  sums  of  money,  amounting  together  to 
1812.  Is.  6(2.,  might  have  come  to  the  hands  of,  and  been  received 
by,  the  defendant,  or  to  the  hands  of  some  person  or  persons  by  his 
order  or  for  his  use,  or  but  for  his  wilful  default,  over  and  above 
and  exclusively  of  the  said  sum  of  1202. 12s. 

These  sums  included  the  amounts  which  had  been  received  by 
Mrs.  Burden. 

To  this  report  the  defendant  took  several  exceptions. 

The  fourth  exception  was,  for  that  the  Master  had  not  allowed 
to  the  defendant,  by  way  of  discharge,  several  sums  of  money  which 
were  applied  for  the  maintenance  of  Ann  Burden,  out  of  the  rents 
and  profits  of  the  messuages,  lands,  and  hereditaments  comprised 
in  the  mortgage  of  1885,  as  mentioned  in  the  defendant's  state  of 
facts  and  discharge  laid  before  the  Master. 

Mr.  Bacon  and  Mr,  Cankrien,  in  support  of  the  exception,  cited 
Sturgis  v.  Champneya  (i),  Freeman  v.  Fairlie  (2),  and  WortJiam  v. 
Pembert07i(9). 

[  336  ]  Mr.  Rmsell  and  Mr.  Willcock  for  the  plaintiff  were  not  called 

upon. 

The  Vicb-Chancbllor  : 

I  shall  always  be  glad  to  follow  Sturgis  v.  Champneys ;  but  the 

(1)  48  R.  R.  243  (5  My.  &  Cr.  97).  (3)  75  R.  R.  234  (1   De  G.  4  Sm. 

(2)  17  R.  R.  7  (3  Mer.  24).  644). 
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most  rigid  adherence  to  the  principles  involved  in  that  decision 
does  not  compel  me  to  differ  from  the  Master  in  the  present  case. 
I  have  not  sufficient  materials  before  me  to  enable  me  to  say  that 
the  Court  would  have  done  for  this  lady  what  the  mortgagee  did ; 
and  I  cannot  say  that  the  mortgagee  was  entitled  of  his  own 
authority  to  make  to  her  the  allowance  which  he  did  out  of  the 
rents.  He  must  bear  the  burden  of  his  own  charity.  I  think  that 
the  Master  was  right,  and  I  am  sorry  for  it.  The  exceptions  must 
be  overruled. 

The  cause  then  came  on  for  further  directions. 

Mr.  Russell  and  Mr.  WiUcock  for  the  plaintiff  contended, 
that,  as  the  confirmation  of  the  report  would  turn  the  balance  of 
the  accounts  in  favour  of  the  mortgagor,  the  mortgagee  must  pay 
the  costs. 

The  Vice- Chancellor: 

I  cannot  help  suspecting  that  the  wife  might  have  had  all  that 
has  been  paid  to  her  if  a  proper  application  had  been  made  to  the 
Coart.  It  is  a  hard  and  peculiar  case,  and  there  must  be  no  costs 
on  either  side. 


Glabk 
Cook. 


DANIELL  V.  DANIELL. 

(3  De  G.  &  Sm.  337—342;  S.  0.  18  L.  J.  Gh.  157 ;  13  Jur.  164.) 

A  testatrix  in  1831  made  a  will,  bequeathing  as  follows :  **  To  the  three 
children  of  my  niece  F.  W.,  the  sum  of  500^.  each."  At  the  date  of  this 
will,  F.  W.  had  three  children  only,  as  the  testatrix  knew.  F.  W.  subse- 
quently bad  six  other  children,  of  the  birth  of  each  of  whom  the  testatrix  was 
informed.  The  testatrix,  in  1836,  1842,  and  1844,  made  three  new  wills, 
successively  revoking  the  former,  in  each  of  which  the  bequest  was  repeated 
in  the  same  words :  Held,  that  the  bequest  in  the  will  of  1844  must  be  read 
as  if  the  word  **  three  "  had  been  omitted,  or  had  been  the  word  '*  nine." 

Susanna  Orr,  by  her  will,  dated  the  17th  of  December,  1844, 
bequeathed  as  follows :  "  To  the  three  children  of  my  niece,  Fanny 
Waring,  the  sum  of  500Z.  each." 

By  the  decree  made  in  a  suit  instituted  to  administer  the  estate 
of  the  testatrix,  it  was  referred  to  the  Master,  among  other  things, 
to  inquire  and  state  to  the  Court  what  legacies  had  been  bequeathed 
by  the  will- 
In  reference  to  the  above  bequest,  the  Master  reported  that  he 
found,  that,  on  the  14th  of  January,  1825,  Frances  Grace  Waring, 
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DAifiELL  the  niece  of  the  testatrix,  and  in  this  will  described  as  her  niece 
Dam'bll.  Fanny  Waring,  then  a  spinster,  intermarried  with  Henry  Waring 
the  elder ;  and  that,  at  the  date  of  the  first  will  of  the  testatrix  after 
mentioned,  there  had  been  and  were  then  living  three  children, 
namely,  Thomas  Waring,  Mary  Louisa  Waring,  and  Elizabeth 
Mary  Waring. 

That  the  testatrix,  at  the  time  of  making  her  first  will  after 
mentioned,  knew  that  her  niece,  the  said  Frances  Grace  Waring, 
had  such  three  children  and  no  more. 

That  in  the  year  1881  the  testatrix  made  her  first  will,  whereby, 
among  other  pecuniary  legacies,  she  gave  and  bequeathed  as 
follows :  "  To  the  three  children  of  my  niece  Fanny  Waring,  500/. 
each." 

That,  in  the  month  of  May,  1885,  there  was  born  another  child 
of  Mrs.  Frances  Grace  Waring,  namely.  Holt  Waring,  and  that  the 
birth  of  that  child  was  communicated  to  the  testatrix  ;  and  that  the 
testatrix,  at  the  time  of  making  her  second  will  after  mentioned, 
knew  that  the  said  Frances  Grace  Waring  had  then  four  children. 

That,  after  the  date  of  the  second  will,  and  prior  to  the  making 
[  'sss  ]  of  the  third  will  by  the  testatrix,  there  were  born  *five  other 
children  of  Mrs.  Frances  Grace  Waring,  namely,  Francis  Waring, 
Ann  Waring,  Susan  Waring,  Henry  Waring  the  younger,  and 
Selina  Grace  Waring ;  and  that  the  testatrix  was  regularly 
informed  of  the  birth  of  each  child  of  Mrs.  Frances  Grace  Waring; 
and  that,  at  the  time  of  making  her  third  will  as  after  mentioned, 
she  knew  that  Mrs.  Frances  Grace  Waring  had  then  living  nine 
children. 

That,  in  or  about  January,  1836,  the  testatrix  revoked  her  first 
will,  and  made  and  published  a  second  will ;  and  that,  in  the  year 
1841  or  1842,  the  testatrix  revoked  her  second  will  and  made  a 
third  will ;  and  that,  in  each  of  the  second  and  third  wills,  the 
testatrix  gave  and  bequeathed  a  legacy  of  5002.  to  each  of  the  three 
children  of  her  said  niece  Fanny  Waring,  in  the  same  words  as 
were  used  by  her  for  that  purpose  in  her  first  will. 

That,  on  the  17th  of  December,  1844,  the  testatrix  made  her 
fourth  and  last  will ;  and  that  thereby  she  gave  certain  legacies  and 
annuities,  and  made  the  following  bequest  in  these  words — "To 
the  three  children  of  my  niece,  Fanny  Waring,  the  sum  of  500J. 
each," — being  the  same  words  as  had  been  used  by  her  in  her  three 
former  wills. 

That  all  the  nine  qhilclreQ  of  the  said  Frances  Grt^  Waring 
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named,  sarvived  the  testatrix ;  and  that  the  said  Susan  Waring  died      Danibll 
intestate,  and  that  her  father  was  her  administrator.  Dan^'bll. 

And  the  Master  certified,  that  he  was  of  opinion  that  the  testatrix, 
b?  the  bequest  "  to  the  three  children  of  my  niece,  Fanny  Waring, 
the  gam  of  5002.  each,"  in  her  last  will  of  1844  contained,  intended 
to  give  three  legacies  only,  each  of  the  sum  of  500Z. ;  and  that  the 
persons  referred  toby  her  will,  by  the  description  of  "the  three 
children  of  my  niece  Fanny  Waring,"  were  the  said  Thomas 
Waring,  Mary  Louisa  Waring,  and  Elizabeth  Mary  Waring,  the 
three  who  were  bom  before  the  date  of  the  first  will. 

It  appeared  that  the  knowledge,  on  the  part  of  the  testatrix,  of 
the  nomber  of  the  children  of  Mrs.  Waring  had  *been  proved  before       [  *339  ] 
the  blaster  by  witnesses,  three  of  whom  were  unpaid  legatees  under 
the  will  of  the  testatrix,  and  two  of  whom  were  defendants  in  the 
soit. 

It  also  appeared  to  have  been  proved  before  the  Master,  that  the 
three  wills  before  the  will  of  1844  had  been  destroyed  ;  but  that  the 
Master  received  parol  evidence  of  their  contents  given  by  witnesses 
vho  had  read  these  wills. 

The  case  now  came  on  upon  further  directions,  and  upon 
eiceptioDs  to  the  Master's  report,  on  behalf  of  the  five  survivors  of 
the  six  younger  children,  and  of  the  administrator  of  the  sixth 
joanger  child  of  Mrs.  Waring. 

3/r.  RuMell  and  Mr.  C.  Webster  for  the  exceptions  : 

£ach  of  the  nine  children  of  Mrs.  Waring  is  entitled  to  a  legacy 
<>'50W.  [They  cited  Oarvey  v.  Hibbert  (i),  Berkeley  v.  Palling  (2), 
^^  V. /'otii  (3),  Hare  v.  Cartridge  {^),  9Jidi  Morrison  v.  Martin  {^)^ 
^d  objected  to  the  reception  of  parol  evidence  by  the  Master.] 

Mr.  Bacon  and  Mr.  Speedy  in  support  of  the  report :  [  340  ] 

There  is  a  latent  ambiguity  in  this  will,  and  parol  evidence  is 
^isaible  to  explain  that.  [They  cited  Miller  v.  Travers  (6),  Sel- 
"'''4  V.  MUdmay  (7),  Doe  d.  Le  Chevalier  v.  Huthwaite  (8),  Doe  d. 
^^^'^"w*  V.  Beynan  (9),  Doe  d.  AUen  v.  Alien  (10),  and  other  cases.] 

iThb  Yicb-Chancbllob  :  You  may  insist  that  the  Court  shall  know 
^1  that  the  testatrix  knew.) 

'»)  \t  R.  R.  155  (19  Vea.  125).       (6)  34  E.  R.  703  (8  Bing.  247). 
X  25  R.  R.  115  (1  Bum.  496).       (7)  4  E.  B.  1  (3  Ves.  306). 
I  67  R.  B  41  (4  Hare,  201).         (8)  22  B.  B.  508  (3  B.  &  Aid.  632). 
^^/  «  R.  R.  309  (13  Sim.  166).        (9)  64  B.  E.  692  (12  Ad.  &  El.  431). 
':'.  Tl  R.  R.  211  (5  Hare,  507).       (10)  64  B.  B.  603  (12  Ad.  &  El.  461), 
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Dakiell     *     *    This  actual  knowledge  of  the  facts  is  peculiar  to  the  present 
Dan«ll.     case,  and  distinguishes  it  from  the  authorities  cited.     *     *     ♦ 

[  341  ]  Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  other  defendants. 

The  Vicb-Chancbllor  : 

Evidence  is  clearly  admissible  to  show,  whether,  when  the  last 
will  of  1844  was  made,  Mrs.  Waring  had  any  lawful  children,  and 
how  many.  It  is  proved  or  admitted,  and  for  every  purpose  in  the 
cause  must  be  taken,  that  she  then  had  nine  lawful  children  living, 
all  bom  before  the  making  of  the  will. 

The  first  question  then  is,  whether,  upon  the  assumption  of  the 
inadmissibility  or  of  the  absence  of  parol  or  other  evidence,  to  show 
that  the  testatrix  intended  a  benefit  in  favour  of  some  only  of  the 
nine  children,  the  bequest  is  void  for  uncertainty.  Such  a  con- 
struction would  be  unnecessarily  harsh,  and  not  according  to 
sound  principles  of  jurisprudence,  and  would  be  opposed  to 
authority. 

I  apprehend,  that,  upon  the  assumption  just  mentioned,  I  am 
bound  to  say,  that  the  bequest  is  to  be  construed  as  if  the  word 
**  three  "  had  been  omitted,  or  had  been  the  word  *'  nine." 

Suppose  evidence  admissible  to  show,  and  the  evidence  adduced 
to  demonstrate,  that  the  testatrix  intended  some  only  of  the  nine 
children  to  take,  but  the  evidence  insufficient  to  show  which  of 
them  she  intended  to  take — is  then  the  bequest  void  for  uncertainty  ? 
This  is  a  question  which  I  would  rather  not  answer  without 
necessity,  and  there  is  here  I  think  no  such  necessity. 
[  342  ]  Assuming  the  competency  of  all  the  witnesses,  and  the  admissi- 

bility of  the  whole  of  the  evidence,  (although  I  purposely  avoid 
deciding  at  least  the  latter  point),  I  am  of  opinion,  that  the  evidence 
is  not  sufficient  to  support  a  judicial  determination  against  the 
claim  of  the  six  younger  of  the  nine  children  to  be  legatees  as  well 
as  the  three  elder,  and  that  all  the  children  must  have  500L  each. 

I  have  come  to  this  conclusion  rather  unwillingly,  because  it 
differs  from  that  of  the  Master,  and  because,  probably,  if  the 
testatrix  herself  could  interfere,  she  would  reverse  my  decision  and 
maintain  his. 

Neither  allowing  nor  disallowing  the  exceptions,  I  make  the 
declaration  upon  them  and  the  further  directions. 

Mr.  Hobhotise  said  that  bis  client,  one  of  the  defendants,  was 
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an  annuitant ;  and  he  asked,  that  the  annuity  might  be  valued  and      Dakiell 
paid,  as  was  done  in  Wroughton  v.  Colqulioun  (i).  Dawi'bll. 

Thb  Vicb-Chancbllor  : 
The  decree  in  this  respect  may  follow  that  case. 


SALMON  V.  GIBBS  (2).  im. 


(3  Do  O.  &  Sm.  343—347 ;  S.  C.  18  L.  J.  Ch.  177  ;  13  Jur.  355.) 


Feb.  17. 


The  donee  of  a  power  of  appointment  of  a  fund  among  her  children,  to        Kniqht 
whom  the  fund  was  limited  in  default  of  appointment,  had  only  two   ^'*^^"»  ^•*^' 
daughters,  and  apportioned  nearly  the  whole  of  the  fund  to  one  of  them,         [  ^^^  ] 
who  was  unmarried,  on  an  tmderdtauding,  but  without  any  positive  agree- 
ment, that  the  appointee  would  re-settle  one  moiety  of  it  on  trusts  for  the 
separate  u$e  of  the  other  daughter,  who  was  married,  exclusively  of  her 
husband,  and,  after  her  death,  on  trusts  for  her  children.     A  re-settlement 
was  accordingly  made,  without  the  privity  of  the  married  daughter,  who 
did  not  hear  of  the  transaction  until  several  years  afterwards :  Held,  on  the 
suit  of  her  husband,  that  the  appointment  was  invalid,  and  a  settlement 
was  directed  to  be  made  of  the  married  daughter's  share. 

J.  H.  Lambe,  by  his  will,  dated  in  the  year  1821,  bequeathed 
5,0001.  8^  per  cent.  Bank  Annuities,  to  trustees,  and  directed  them 
to  pay  the  dividends  to  Elizabeth,  the  wife  of  H.  Bider,  for  life,  for 
her  separate  use ;  and  after  her  death,  to  stand  possessed  of  the 
capital,  upon  trust,  for  all  and  every  the  children  and  child  of 
Elizabeth  Bider,  bom  or  to  be  born,  at  such  age  or  time,  or  ages  or 
times,  and  if  more  than  one,  in  such  shares  or  proportions,  and 
subject  to  such  provisions,  conditions,  annual  payments,  and 
limitations  over,  the  same  to  be  for  the  benefit  of  some  or  one  of 
aach  children,  as  she  should  by  deed  or  will  appoint;  and  in 
default  of  such  appointment,  upon  trust,  for  all  her  children 
equally,  the  shares  of  sons  to  vest  at  the  age  of  twenty-one  years, 
and  the  shares  of  daughters  to  vest  at  that  age  or  marriage. 

Mrs.  Bider  had  four  children, — two  sons  who  died  without 
having  attained  twenty-one,  and  two  daughters,  Elizabeth  Rider, 
and  Mercy  Bider,  afterwards  the  wife  of  Bobert  Salmon. 

By  a  deed  poll,  dated  the  17th  of  June,  1889,  Mrs.  Rider  appointed 
4,8002.  stock,  part  of  the  5,0002.  stock,  subject  to  her  own  life 
interest,  to  her  daughter,  Elizabeth  Rider,  absolutely. 

By  an  indenture,  dated  the  18th  of  June,  1889,  made  between 

(1)  76  E.  B.  136  (1  De  O.  &  Sm.  357).      Kirwan*a  TrusU  (1883)  25  Ch.  D.  373, 

(2)  Several   later  cases  of   similar      52  L.  J.  Oh.  952,  49  L.  T.  292. 
invalid  appointments  are  cited  in  In  re 
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Salmon  Miss  Rider,  of  the  first  part,  Mrs.  Salmon,  of  the  second  part,  and 
0IBB8.  H.  Thompson  and  W.  Northcote,  of  the  third  part,  it  was  witnessed, 
that,  in  consideration  of  natural  love  and  affection.  Miss  Rider 
assigned  to  Henry  Thompson  and  W.  Northcote  the  sum  of  2,800t. 
stock,  part  of  the  sum  of  4,8002.  stock  appointed  by  the  deed  poll, 
upon  trust,  after  Mrs.  Rider's  death,  to  pay  the  dividends  to  Mrs. 
[  *3U  ]  ♦Salmon,  for  her  life,  for  her  separate  use,  without  power  of 
anticipation ;  and  after  her  decease,  to  stand  possessed  of  the 
capital,  on  the  trusts  therein  mentioned,  for  the  benefit  of  the 
children  of  Mrs.  Salmon.  The  deed  gave  to  Mrs.  Salmon  a  power 
for  the  appointment  of  new  trustees.  It  appeared  from  the  evidence, 
that  the  deed  of  the  17th  of  June  was  executed  with  the  under- 
standing that  Miss  Rider  should  make  the  settlement  contained  in 
the  deed  of  the  following  day,  but  without  any  express  agreement 
to  that  efiEect. 

The  deed  of  the  18th,  was  not  executed  by  Mrs.  Salmon,  nor  did 
she  ever  hear  of  it  until  February,  1845,  when  she  was  applied  to 
to  execute  a  deed  for  the  appointment  of  a  new  trustee,  under  the 
power  contained  in  it  for  that  purpose.  She  at  first  declined  to 
execute  the  deed,  but  afterwards  consented  to  do  so. 

The  present  suit  was  instituted  by  her  husband,  Robert  Salmon, 
against  her  and  their  children,  and  also  against  Miss  Rider  and  the 
trustees.  The  bill  stated,  that  the  plaintiff  had  only  recently 
discovered  the  facts  above  slated,  and  prayed  that  the  deeds  of 
June,  1889,  might  be  declared  to  be  void,  as  being  a  fraud  upon  the 
power. 

It  was  admitted  at  the  Bar  that  the  assignment  was  not  executed 
by  Mrs.  Salmon  before  1845. 

Mr.  Wigram  and  Mr.  Southgate  for  the  plaintiff,  cited  [Daubeny 
V.  Cockbum  (i)  and  other  cases]. 

Mr,  Russell  and  Mr.  T.  11.  Teirell  for  Miss  Rider : 

[  H45  ]  *     *     The  appointment  is  approved  of  by  the  only  objects  of  the 

powers.  Miss  Rider  and  Mrs.  Salmon,  which  is  all  that  is  required. 
The  plaintiff  has  no  right  to  complain,  for  he  is  neither  an  object 
of  the  power,  nor  entitled  in  default  of  appointment. 
[They  cited  Lane  v.  Page  (2),  White  v.  St.  Barbe  (8).] 

(1)  16  B.  B.  174  (1  Met.  638).  (3)  12  B.  B.  246  (1  V.  &  B.  399). 

(2)  Amb.  233. 
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Mr.  Speed  for  Mrs.  Salmon  :  Salmon 

t?. 
No  corrupt  motive  for  the  appointment  is  imputed  to  the  donee.       Gibbs. 

Nor  was  the  appointment  made  in  consequence  of  any  agreement 

by  which  Miss  Rider  would  have  been  bound.     She  might   have 

disposed  of  the  appointed   fund  in  any  way  which  she  thought 

proper.     At    all   events,  the  plaintiff  has  no  title  to  disturb  the 

transaction,  because  the  trust  for  his  wife's  separate  use  is  clearly 

within  the  scope  of  the  power,  and  excludes  him  from  any  present 

interest ;  and  the  Court  would  settle  her  share  in  the  unappointed 

part,  if  the  appointment  should  be  held  to   fail   to   any  extent. 

[He  cited  Goldsmid  v.  Goldsmid  (i),  Lee  v.  Femie  (2),  lAmbard  v. 

Grote  (3),  M'Qtieen  v.  Farquhar  (4),  Campbell  v.  Home  (5),  Routledge 

V.  Dorrell  (6),  Thompson  v.  Simpson  (7),  Kenworthy  v.  Bate  (8),  Baily 

V.  Lhyd  (9),  and  other  cases.] 

Mr,  Freeling  appeared  for  the  trustees  of  the  fund.  t  ^*^  ' 

Mr.  Olasse  for  the  trustees  of  the  will. 

Thb  Vicb-Chancbllob  : 

Some,  at  least,  of  the  cases  mentioned  during  the  argument  are 
undoubtedly  binding  authorities ;  and  upon  those  (if  any)  which  are 
not  so,  I  do  not  think  it  necessary,  for  the  purpose  of  this  cause,  to 
pronounce  an  opinion,  as  the  decree  which  I  shall  make  will  be 
consistent  with  all  of  them. 

If  the  transactions  of  1839  could  have  been  treated  as  an  appoint- 
ment to  Mrs.  Salmon,  for  her  separate  use  absolutely,  and  an 
assignment  by  her,  it  is  probable,  or  certain,  that  those  transactions 
might  have  been  supported.  But  I  am  of  opinion  that  they  cannot 
be  so  treated.  It  is  not  in  evidence  that  Mrs.  Salmon  approved,  or 
knew,  or  even  heard  of  them  until  1845. 

She  was  a  married  woman  during  the  whole  of  the  intervening 
period ;  and  her  husband,  it  is  quite  clear,  never  approved  of  them. 
Then  how  does  the  matter  stand  ?  There  is  an  appointment  of  the 
greater  part  of  the  fund  to  Miss  Bider,  in  pursuance  of  a  bargain, 
according  to  which  she  was  to  settle  a  part  upon  her  sister  and  her 
Bister's  children,  and  it  does  not  appear  that  the  sister  had  been 
eonsnlted  on  the  subject. 

(1)  62  R.  B.  72  (2  Hare,  187).  664). 

(2)  49  B.  li  412  (1  Beav.  483).  (6)  2  E.  R.  230  (2  Ves.  Jr.  362). 

(3)  36  R.  R.  237  (1  My.  &  K,  1).  (7)  58  R.  R.  298  (1  Dr.  &  War.  487). 

(4)  8  B.  R.  212  (11  Yes.  467).  (8)  6  R.  R.  46  (6  Ves.  793). 

(5)  57  R.  R.  510  (1  Y.  &  C.  0.  0.  (9)  29  R.  R.  30(3  Russ.  330). 
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[r.b. 


Salmon 

GIBBB. 
[  ♦347  ] 


The  best  way  and  the  right  way  will  be  to  reject  the  whole.  I 
shall  declare  that  the  appointment  and  settlement  are  void,  and 
shall  refer  it  to  the  Master  to  approve  *of  a  proper  settlement  in 
respect  of  one  moiety  on  Mrs.  Salmon.  The  other  moiety  will  be 
paid  to  Miss  Eider.  The  costs  of  all  parties  must  come  out  of  the 
fund. 


1849. 
Feb.  23. 

Enioht 
Bruce,  V.-C. 

[347] 


L  •848  J 


DAYIES  V.  THOBNS. 

(3  De  G.  &  Sm.  347—^51 ;  8.  C.  18  L.  J.  Ch.  212 ;  13  Jur.  383.) 

The  circumstances  that  a  testatrix  had  not  nearly  sufficient  property  of 
her  own  to  satisfy  the  legacies  bequeathed  by  her,  and  that  the  legacies 
added  together  exactly  amounted  to  a  sum  over  vhich  she  had  a  power  of 
appointment  by  will,  held  not  sufficient  grounds  for  deciding  that  the  will 
(executed  before  the  Wills  Act  of  1837  came  into  operation)  was  a  good 
execution  of  the  power,  there  being  no  reference  to  the  power  in  it. 

A  bequest  to  such  persons  as  the  testator's  wife  should  appoint,  and, 
for  want  of  appointment,  to  her  ** surviving'*  brothers  and  sisters:  Held, 
to  refer  to  brothers  and  sisters  who  survived  her. 

Robert  Elliott,  by  his  will,  dated  the  27th  of  May,  1831, 
bequeathed  1,0002.  sterling  unto  such  person  or  persons,  and  in 
such  proportions,  as  his  wife  should  by  any  deed,  or  by  her  last 
will  and  testament  in  writing,  nominate  and  appoint;  and  in  default 
of  such  nomination  and  appointment  he  gave  and  bequeathed  the 
said  sum  of  1,000Z.  unto  her  surviving  brothers  and  sisters.  The 
testator  died  in  July,  1831. 

Elizabeth  Elliott,  his  widow,  by  her  will,  dated  the  1st  of 
November,  1833,  bequeathed,  to  her  brothers  and  sisters,  to  the 
children  of  a  deceased  sister,  and  to  four  other  persons  not  related 
to  her,  legacies  amounting  together  to  exactly  1,0002.  The  testatrix 
then  bequeathed  all  her  clothes  to  one  of  her  sisters,  and  appointed 
executors.  There  was  no  reference  in  the  will  to  the  power  of 
appointment  under  the  will  of  her  husband. 

Independently  of  the  fund  subject  to  the  power,  her  assets  were 
altogether  insufficient  for  the  payment  of  the  legacies,  and  one 
question  was,  whether  in  these  circumstances  the  latter  will  could 
take  effect  as  an  execution  of  the  power  given  by  the  former. 

Another  question  was,  to  what  period  the  word  "surviving" 
referred,  if  the  power  were  held  not  to  have  been  exercised. 

Mr.  Htidscll  and  Mr.  Bigg  for  the  plaintiffs,  who  claimed 
"^ under  the  limitation  in  default  of  appointment: 
The  state  of  the  testatrix's  assets  cannot  be  looked  at  for  the 
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purpose  of  determming  whether  she  intended  to  exercise  the  power :       daviks 
Jone»  V.  Tucker  (l).     *     *     *  Thorns. 

Mr,  ParkcTj  Mr.  Osborne,  and  Mr.  ViUiers,  for  the  different 
defendants,  [cited  Forbes  v.  Ball  (2),  Ijownds  v.  Lownds  (a),  Mackinley 
T.  Sism  (4),  and  other  cases]. 

On  the  second  question,  IloUotvay  v.  Holloway  (5)  and  Ware  v. 
Ri)vl(md(6)  were  cited. 

The  Vice-Chanckllor  : 

The  question  in  this  case  is,  whether  the  correct  interpretation 
*o{  the  language  used  hy  the  testatrix  is,  to  attribute  to  her  an       [  *349  ] 
intention  to  make  a  gift,  not  of  her  own  property,  but  out  of  the 
property  of  her  husband. 

It  rests  with  those  who  contend  that  the  words  which  the 
te:^tatrix  has  used  are  not  to  receive  their  ordinary  interpretation, 
«ho  say  that  she  did  not  mean  to  give  her  own  property,  to 
demonstrate  the  correctness  of  that  proposition.  They  cannot  prove 
it  by  any  reference  in  her  will  to  the  instrument  creating  the 
power,  for  there  is  none ;  they  cannot  establish  their  proposition 
ijy  Miy  reference  in  the  will  to  the  property  subject  to  the  power, 
fcr  there  is  none.  It  is  said,  however,  that  her  own  property  was 
of  inconsiderable  amount  at  the  time ;  and  that  it  is  in  a  very  high 
Je^Tee  improbable  that  she  had  an  intention  to  give  anything  else 
than  that  of  which  she  could  dispose  under  the  power,  the  pecuniary 
'^meR  added  together  being  identical  in  amount  with  the  fund  over 
vhich  she  had  the  power  of  appointment. 

According  to  authority,  the  circumstances  of  legacies  being 
•<ientical  in  amount  with  a  fund  subject  to  a  power,  and  of  the 
inefficiency  of  the  donee's  own  property  to  answer  the  bequests 
^en  by  the  will,  are  not  enough  to  raise  more  than  a  con- 
jecture, and,  therefore,  not  enough  to  form  grounds  of  judicial 
<letermination. 

The  cases  cited  at  the  Bar  do  not  negative  such  a  rule.  Lownds  v. 
L*  lends  was  a  case  decided  by  a  Judge,  whose  opinion  is  entitled  to 
^^  highest  respect  and  consideration ;  but  probably  there  was  in 
tbit  case  substantially  a  sufficient  reference  to  the  property  subject 

'i;  »  B.  K-  12,  13  (2  Mcr.  533).  judgment,  post. 

in  3   ICer.    437,    explained  ;    see  (4)  42  E.  B.  240  (8  Rim.  561). 

J  ^paeai,  post.  (5)  5  R  B.  81  (5  Yes.  399). 

♦M  Y.  &  J.   445.  explained ;  see  (6)  78  R.  R.  228  (2  Ph.  635). 
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DAviBs  to  the  power.  The  will,  which  was  attested  according  to  the  power. 
Thorns.  was  thus — "  It  is  my  will  and  mind,  that  500i.  shall  be  sold  out  of 
the  funds  as  soon  as  convenient  after  my  decease,  and  the  2,0OOZ. 
to  remain  in  the  funds  during  my  wife's  life,  and  the  interest 
arising  from  the  same  to  be  equally  divided  amongst  my  dear  wife, 
[  ♦350  ]  my  son  William,  and  my  daughter  *Ann,  share  and  share  alike ; 
and  it  is  my  will  that  1,000Z.  shall  remain  in  the  funds,  and  my 
daughter  Ann  Hornycroft  to  receive  the  dividends,  as  they  become 
due,  on  the  funds,  during  her  natural  life,  and  at  her  death,  the 
1,000Z.  to  be  equally  divided  among  her  children,  share  and  share 
alike  ;  and  the  other  1,000Z.  that  I  have  in  the  funds  unto  my  son 
William  Lownds,  at  my  wife's  decease." 

In  that  case  it  was  said  by  one  of  the  counsel,  and  it  has  been 
now  said  at  the  Bar,  that  Jones  v.  Tucker  was  opposed  to  Forbes  v. 
Ball^  but  in  a  note  to  Lownds  v.  Lownds^  I  find  this  statement  with 
reference  to  the  case  of  Forbes  v.  Ball :  "  The  question  as  to  the 
state  of  the  property  of  A.  C,  at  the  time  of  making  her  will,  does 
not  seem  to  have  been  agitated." 

The  two  cases  may  probably  be  reconciled :  for  when  I  refer  to 
the  report  of  Forbes  v.  Ball,  I  find  it  to  have  been  held,  that  the 
words  in  the  will  of  the  donor  of  the  power,  raised  a  trust  for  the 
relations  of  the  donee,  subject  to  her  appointment.  When,  there- 
fore, it  was  once  decided  that  there  was  a  trust  for  the  relations,  in 
default  of  appointment,  the  question  of  valid  execution  of  the  power 
became  probably  of  little  or  no  importance,  because  the  only  next 
of  kin  of  the  donee  was  a  lady  of  the  name  of  Ball,  and  she  and 
her  children  were  the  persons  to  whom  the  appointment  was  made. 
They  were  in  the  cause  opposed  by  the  residuary  legatees  who  could, 
according  to  the  decision  of  the  Goubt,  have  no  interest  in  the  ques- 
tion as  to  the  execution  of  the  power,  for  the  Court  having  held  that 
there  was  a  trust  for  relations,  the  fund  could  not  fall  into  the  residue, 
as  was  contended. 

The  question  was  not,  therefore,  I  may  say,  adversely  argued  ; 
and  I  cannot  attribute  to  Sir  William  Grant  (who  had  just  before 
decided  Jones  v.  Tucker),  the  expression  of  an  opinion,  at  variance 
with  his  former  decision,  upon  a  point  that  was  not  contested. 
[  351  ]  I  must,  I  fear,  decide  against  what  may  not  improbably  have 

been  the  intention  of  the  testatrix,  that  the  power  of  appointment 
has  not  been  exercised. 

With  reference  to  the  question  of  survivorship,  I  think  that,  on 
principle  and  authority,  the  true  construction  of  Robert  Elliott* a 
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fill  ia,  that  "  Burriving  brothers  and  sisters  "  means  brothers  and       Davies 
astew  living  at  ibe  deatli   of  his  widow.  Thorns. 

By  ttxe  decree,  t\ie  sisters  of  the  wife  living  at  her  death  were 

dedared  entitled  to  tbe   1 ,0002.,  as  in  default  of  appointment ;  an 

Moount  oi  the  principal   and  interest  of  the  1,000Z.  was  directed ; 

uid  the  eostB  oi  all  parties,  as  between  solicitor  and  client,  were 

ordered  to  be  paid  out  of  the  fund. 


GORDON  V.  HOPE.  i849. 

(3  De  G.  &  Sm.  351—354  ;  S.  C.  18  L.  J.  Ch.  228 ;  13  Jur.  382.)  ^>^3. 

By  a  marriage  aettlement,  a  sum  of  money  was  settled  upon  trusts  for       Knight 
the  husband  for  life,  then  for  the  wife  for  life,  and,  after  the  death  of  the      "^^'^»  ^••^' 
surviTor,  upon  trust  to  pay  the  principal  among  all  the  children  and  issue         [    '*'  J 
of  the  intended  husband,  to  be  by  him  begotten  on  the  body  of  the  intended 
wife ;  and  if  there  should  be  no  child  or  isdue  of  the  marriage,  or,  being 
sixdi,  they  should  all  die  in  the  lifetime  of  the  survivor  of  the  husband  and 
wife,  upon  other  trusts :  Held,  that  the  children  of  the  marriage,  including 
those  dying  in  the  lifetime  of  the  survivor  of  the  husband  and  wife,  took 
the  fond,  and  that  no  other  issue  were  entitled. 

The  question  in  this  suit  arose  upon  the  construction  of  a 
s^tlement,  dated  23rd  July,  1784,  and  made  in  contemplation 
of  a  marriage  then  intended  and  afterwards  solemnized  between 
Gewge  Gordon  and  Ann  Fischer,  whereby  the  intended  husband 
and  wife  covenanted,  that,  as  soon  as  the  marriage  should  take 
place,  the  whole  fortune  of  Ann  Fischer,  to  the  amount  of  50,000 
nipees,  more  or  less,  should  be  vested  in  the  trustees,  upon  trusts 
for  investment  and  payment  of  the  income  thereof  to  George  Gordon 
for  life,  and  after  his  decease  to  Ann  Fischer  for  her  life,  and  after 
the  decease  of  the  survivor  upon  trust  to  pay,  divide,  and  apply 
the  principal  to,  amongst,  and  equally  between  all  and  every  ''  the 
diildren  and  issue "  of  George  Gordon,  *"  to  be  by  him  begotten  [  *352  ] 
oo  the  body  of  his  then  intended  wife,  (if  more  than  one,  share 
aad  share  alike)/'  to  be  transferred  and  paid  unto  such  of  them  as 
efaoald  be  a  son  or  sons  at  his  or  their  respective  age  or  ages  of 
tventj-one  years,  and  to  such  of  them  as  should  be  a  daughter  or 
daogfaters  at  her  or  their  age  or  ages  of  twenty-one  years,  or  day 
or  days  of  marriage  respectively,  which  should  first  happen  after 
tlie  decease  of  the  survivor  of  George  Gordon  and  Ann  Fischer ; 
aod  it  was  declared,  that  the  income,  or  a  competent  part  thereof, 
aboold  in  the  meantime,  and  until  the  same  should  have  become 
due  and  payable  ''  to  the  children  and  issue  "  of  the  said  then 
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Gordon  intended  marriage  as  aforesaid,  be  applied  in  their  education  and 
Ho'pE.  maintenance ;  and  in  case  there  should  be  '^  no  child  or  issue  "  of 
the  said  intended  marriage,  or,  there  being  such,  all  of  them  should 
happen  to  die  in  the  lifetime  of  George  Gordon  and  Ann  Fischer, 
or  the  survivor  of  them,  then  the  trustees  were  to  hold  the  trust 
funds  upon  trust  to  pay  on  the  decease  of  Ann  Fischer  (if  George 
Gordon  should  be  then  living),  one  moiety  to  such  persons  as  Ann 
Fischer  should  appoint,  and  in  default  of  appointment,  to  her  next 
of  kin;  but  if  Ann  Fischer  survived  George  Gordon,  and  there 
should  be  no  child  or  issue  of  the  marriage  living  at  his  decease, 
upon  trust  to  pay  the  whole  to  Ann  Fischer. 

There  were  three  children  of  the  marriage.  The  wife  died  in 
1806,  the  husband  in  1840. 

One  was  John  Gordon,  who  died  in  1822,  in  the  lifetime  of  his 
father,  having  attained  twenty-one,  and  having  had  only  three 
children,  two  of  whom  survived  their  grandfather,  George  Gordon 
(the  husband),  and  two  grandchildren,  who  also  survived  their 
great-grandfather,  George   Gordon,  and  no  other  issue. 

Another  child  of  the  marriage,  George  Gordon  the  younger,  died 
in  the  lifetime  of  his  father,  without  having  been  married. 
[  353  ]  The  remaining  child  was  the  plaintiff,  Helena  Frances  Gordon, 

who,  of  all  the  children,  alone  survived  her  father. 

She  was  of  unsound  mind,  and  sued  by  a  next  friend.  The  bill 
sought  payment  of  the  whole  fund  for  her  benefit. 

The  executrix  of  John  Gordon,  by  her  answer,  claimed  one  moiety 
of  the  fund ;  but  his  children  and  grandchildren  submitted,  that 
the  fund  ought  to  be  divided  into  five  parts,  one  to  be  paid  to  the 
plaintiff,  one  to  each  of  the  children,  and  one  to  each  of  the  grand- 
children of  John  Gordon,  as  the  only  issue  of  the  marriage  who 
survived  George  Gordon  and  Ann  Fischer. 

Ml'.  Bacon  and  Mr.  J.  H.  Law,  for  the  plaintiff,  contended, 
that  the  context  of  the  settlement  showed  clearly,  that,  by  issue, 
children  only  were  meant ;  and  that,  as  the  children  who  died 
during  the  life  of  the  husband,  could  not  have  taken  anything 
under  the  words  of  the  will,  if  the  plaintiff  had  died  also  during 
that  period,  the  circumstance  of  her  surviving  could  not  have  been 
intended  to  benefit  any  one  but  herself ;  and  that,  therefore,  she 
was  entitled  to  the  whole  fund. 

Mr.  Lloyd,  for  the  executrix  of  John  Gordon,  contended,  that 
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his  estate  was  entitled  to  participate  in  the  fand,  there  being  no      oosdom 
words  or  necessary  implication  to  restrict  the  gift  to  children  who        hopb. 
sonrived  the  husband   and  wife.     He  cited  Schenck  v.  Legh{i)f 
Hovcgrave  v.  Cartkr  (2),  and  Whiting  v.  Farce  (3). 

ifr,  Wigram  and  Mr.  Swiji,  for  two  of  the  grandchildren,  con- 
tended, that  the  word  **  issue  "  must  have  its  ordinary  in terpre ta- 
li jn.  They  cited  Wyth  v.  Blackman  (4),  Dalzell  v.  Welch  (5),  and 
EranMV.  Jones  (6). 

Mr.  MarteUi,  for  a  grandchild  who  had  died  during  the  life  of        [  354  ] 
the  husband,  contended,  that  the  estate  of  this  child  was  entitled  to 
a  share. 

The  Vice-Chancellob  held,  that,  according  to  the  true  construc- 
tion of  the  settlement,  the  three  children  of  the  marriage,  the 
piaintiff  and  John  Gordon  and  George  Gordon,  took  the  whole  fund, 
as  tenants  in  common. 

The  decree  directed  the  residue  of  the  fund,  after  payment  of 
costs,  to  be  divided  into  three  parts  :  one-third  to  be  transferred  to 
the  account  of  the  plaintiff,  after  deducting  certain  sums  expended 
for  her  maintenance,  one-third  to  be  paid  to  the  administratrix  of 
John  Gordon,  and  the  remaining  third  to  the  legal  personal  repre- 
sentative of  George  Gordon  the  younger. 


FARWELL  V.  SEALE.  ^8*9- 

Afarvh  10. 
(3  Be  a.  &  Sm.  359—365 ;  8.  C.  18  L.  J.  CL  189;  13  Jur.  483.)  

A  cestui  que  trust  of  a  portion  of  the  proceeds  of  a  contingent  reversionary    d„ugk^V^C 
interest  in  an  estate  directed  to  be  sold,  in  case  of  and  upon  the  happening  '    ' 

of  the  contingency,  bequeathed  his  reversionary  interest  by  his  will  to  a  '■  ^ 
legatee,  who  sold  the  same  before  the  happening  of  the  contingency.  The 
executor  was  a  party  to  the  assignment,  to  obviate  all  question  as  to  the 
odstenoe  of  debts  of  the  cestui  que  trust,  and  the  purchase-money  was 
tbereby  expressed  to  be  paid  to  him,  but  was  in  fact  paid  to  the  legatee  by 
the  pomhaser :  Held,  that  the  executor  had  no  claim  on  the  purchaser  to 
be  reimborsed  the  legacy  duty,  which,  after  the  happening  of  the  con- 
txBgeDcy,  he  was  compelled  to  pay  on  the  full  value  of  the  share. 

A  TESTATRIX  named  Grace  Ghalwich,  being  seised  of  the  reversion 
in  fee  in  certain  lands  and  hereditaments  contingent  on  the  death 

(1)  7  R.  R.  199  (9  Ves.  300).         (4)  1  Ves.  Sen.  197. 

(2)  13  B.  R  142  (3  V.  &  B.  79).        (5)  29  R.  R.  110  (2  Sim.  319). 
<J)  50  R.  B.  297  (2  Beav.  571).        (6)  70  R.  R.  307  (2  CoU.  616), 
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farwbll  of  one  John  Burridge  Chalwich,  without  leaving  issue  male  who 
Sbalb.  should  attain  the  age  of  twenty-one  years,  by  a  codicil  to  her  will, 
dated  the  2nd  of  March,  1792,  devised  this  reversion,  and  directed 
that  the  same  should  be  held  in  trust  for  and  be  conveyed  to 
Charles  Eitson  and  William  Kitson,  and  their  heirs,  in  trust, 
(after  limitations  which  did  not  take  effect),  immediately  after  the 
falling  in  of  such  reversion,  to  sell  and  dispose  of  the  said  lands 
and  hereditaments,  and  to  divide  the  rents  and  profits  thereof  until 
such  sale,  and  also  the  purchase-money  arising  from  the  sale,  into 
five  shares,  and  pay  and  divide  one-fifth  part  thereof  to  Mrs. 
Admonition  Strode  and  her  two  daughters  ;  one  other  fifth  part  to 
Thomas  Lear,  in  trust  for  Sarah  Lear ;  one  other  fifth  part  thereof 
to  Mary  Ann  Lear ;  one  other  fifth  part  thereof  to  Grace  Lear ; 
and  the  remaining  fifth  part  to  Thomas  Lear. 

Sarah  and  Mary  Ann  Lear  died  ;  and  under  their  wills  Thomas 
Lear  became  beneficially  entitled  to  their  two  fifth  parts  of  the 
money  to  arise  from  the  sale  directed  by  the  above-mentioned 
codicil. 

Thomas  Lear,  by  his  will,  dated  the  28rd  of  December,  1818,  gave 
and  devised  to  the  plaintiff  and  four  other  trustees,  whom  he  also 
appointed  his  executors,  and  to  the  survivors  and  survivor  of  them, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  all 
and  every  the  sum  or  sums  of  money  which  he  would  be  entitled 
to  receive  by  virtue  of  the  wills  of  the  said  Grace  Chalwich,  Mary  Ann 
Lear,  and  Sarah  Lear,  and  which  were  to  accrue  from  the  sale  of  the 
lands  devised  to  Charles  Eitson  and  William  Eitson  as  aforesaid, 
[  'SHo  ]  upon  trust,  with  all  convenient  speed,  after  his  'decease,  to  sell  the 
same  for  the  purpose  of  paying  his  debts  and  the  debts  of  his 
brother  William  Chalwich  Lear  in  the  manner  therein  mentioned  ; 
and  in  case  any  overplus  money  should  remain  in  the  hands  of  the 
said  trustees,  or  the  survivors  or  survivor  of  them,  after  such  pay- 
ment, or  if  any  of  the  trust  lands  and  hereditaments  should  remain 
unsold,  the  trustees  were  to  be  possessed  of  the  overplus  money, 
(which  was  to  be  considered  as  land  and  laid  out  in  Government 
security  accordingly,)  and  of  the  lands  and  hereditaments  remaining 
unsold,  to  the  use  of  his  nephew  William  Thomas  Lear,  his  heirs 
and  assigns. 

Thomas  Lear  died  on  the  6th  of  September,  1821,  and  his  will 
was  proved  by  the  plaintiff,  Grace  Lear,  and  Dolly  Lear,  three  of 
the  executors  and  executrixes. 

By  an  agreement,  dated  the  5tb  of   August,  1828,  and  made 
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between  William  Thomas  Lear,  (by  the  plaintiff,  George  Farwell,     FARwicLn 

his  attorney,)  of  the  one  part,  and  William  Lamb  Hockin,  gentle-       sbI'lb. 

man  of  the  other  part ;  after  reciting  that  the  said  William  Thomas 

Lear,  (expectant  on  the  decease  of  John  Burridge  Chalwich,  in  the 

event  of  the  said    John  Burridge    Chalwich  departing   this  life 

without  having  any  son  lawfully  begotten,  who    should  live    to 

attain  his  age  of  twenty-one  years,)  was  entitled  to  three-fifths  of 

the  money  to  arise  from  the  sale  of  the  manor    and  barton    of 

Bagonizeal,  Eingwell,  and  Pepper  Chuck's  Lime  Kiln,  and  Cottage 

Havry  Parks,  Hamlyn's  Combe  Lower  Meadow,  and  the  Lord's 

Wood,  then  in  the  possession  of  the  said  John  Burridge  Chalwich, 

his  tenant  or  tenants  :  It  was  agreed,  that  William  Thomas  Lear 

should  deduce  a  good  marketable  title  to  the  monies  that  might 

arise  from  such  sale  as  aforesaid,  and  deliver  an  abstract  of  his 

title  thereto ;  and  that  his  executors,  administrators,  or  assigns 

should,  on  the  said    5th  day  of   August,  execute,  by  good  and 

sufficient  conveyances,  unto  the  said  William  Lamb  Hockin,  his 

executors,  administrators,  or  assigns,  of  all  his  reversionary  right 

and  interest  *of,  in,  and  to  the  said  three-fifth  parts  of  the  money       [  *36i  ] 

to  arise  from  such  sale  of  such  hereditaments  and  premises ;  and 

on  the  execution  of  such  conveyance,  William  Lamb  Hockin  agreed 

to  pay  unto  Thomas  Lear  the  purchase-money  of  6,850L    And  it 

was  agreed   that,  in  explanation   of   that   contract,  in  case    any 

dispute   should   arise   thereon,  the   same   should   be    settled   by 

reference  to  certain  conditions  of  sale,  bearing  date  the  14th  day 

of  July  then  last. 

The  particulars  or  conditions  of  sale  referred  to  in  the  memo- 
randum of  agreement  contained  the  following  statement:  ''It 
must  be  understood  that  the  interest  now  offered  for  sale  is  to  be 
sold  subject  to  every  incumbrance  that  can  or  may  by  any  possi- 
bility affect  it,  either  in  law  or  equity,  and  to  a  proportion  of  the 
expenses  of  the  sale  and  making  out  the  title." 

In  pursuance  of  the  above  agreement,  an  assignment  was 
executed,  dated  the  5th  day  of  November,  1828,  between  William 
Thomas  Lear,  of  the  first  part ;  the  plaintiff,  Grace  Lear  and  Dolly 
Lear,  as  executor  and  executrixes  of  Thomas  Lear,  of  the  second 
part ;  the  plaintiff  (in  his  character  of  administrator  with  the  will 
annexed  of  Sarah  Lear  deceased),  of  the  third  part;  the  plaintiff 
(in  his  character  of  administrator  with  the  will  or  testamentary 
sehedule  annexed  of  Mary  Ann  Lear  deceased),  of  the  fourth  part ; 
and  Sir  John  Henry  Seale,  of  tbQ  fifth  part ;  mi  thereby,  after 
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Fabwkll  reciting  to  the  effect  hereinbefore  stated,  and  further  reciting  that 
Skalk.  William  Thomas  Lear,  with  the  consent  of  the  plaintiff,  Grace  Lear, 
and  Dolly  Lear,  had  contracted  with  Sir  John  Henry  Seale  for  the 
sale  to  him  of  the  said  three-fifth  parts  of  the  money  to  arise  from 
such  sale  as  aforesaid,  at  or  for  the  price  or  sum  of  6,8502. ;  and 
that,  for  the  securing  the  said  Sir  John  Henry  Seale,  and  to  avoid 
the  necessity  of  his  inquiring  whether  all  the  debts,  funeral  and 
testamentary  expenses,  and  legacies  of  Sarah  Lear,  Mary  Ann 
Lear,  Thomas  Lear,  and  William  Chalwich  Lear,  had  been  paid 
[  *362  ]  ofif,  it  had  been  ^agreed  that  the  said  sum  of  6,8502.  should  be  paid 
to  the  said  several  representatives  of  Sarah  Lear,  Mary  Ann  Lear, 
and  Thomas  Lear,  in  the  following  proportions,  viz.  one-third  part 
thereof  to  each  set  of  representatives,  to  be  applied  by  them 
respectively  in  a  due  course  of  administration :  It  was  witnessed, 
that  in  pursuance  of  the  said  recited  agreement,  and  in  considera- 
tion of  6,8602.  paid  by  Sir  John  Henry  Seale,  with  the  consent  and 
by  the  direction  of  William  Thomas  Lear,  in  the  manner  therein- 
after mentioned,  viz.  one-third  part  to  the  said  George  Farwell, 
Grace  Lear,  and  Dolly  Lear,  as  the  surviving  executor  and  execu- 
trixes of  the  said  Thomas  Lear ;  one  other  third  part  thereof  to  the 
said  George  Farwell,  as  the  administrator  with  the  will  annexed  of 
the  said  Sarah  Lear ;  and  the  remaining  third  part  to  the  said 
George  Farwell,  as  the  administrator  with  the  will  annexed  of  the 
said  Mary  Ann  Lear ;  they,  the  said  George  Farwell,  Grace  Lear, 
and  Dolly  Lear,  as  such  personal  representatives  as  aforesaid,  and 
each  of  them  as  to  his  and  their  rights  and  interests  therein  as 
such  representatives,  assured,  and  William  Thomas  Lear  thereby 
also  assured,  unto  Sir  John  Henry  Seale,  his  executors,  adminis- 
trators, and  assigns,  all  the  three  fifth  parts  of  the  purchase- 
money  to  arise  from  the  sale  of  the  said  remainder  or  reversion 
expectant  on  the  decease  of  the  said  John  Burridge  Chalwich,  and 
the  determination  of  the  estate  tail  limited  to  his  first  and  other 
sons  as  therein  expressed. 

John  Burridge  Chalwich  died  in  May,  1885,  without  ever  having 
had  any  lawful  issue  ;  and  William  Eitson,  who  was  then  the  sole 
surviving  trustee  under  the  will  and  codicils  of  Grace  Chalwich, 
in  1836,  put  up  for  sale  the  above-mentioned  hereditaments, 
which,  with  a  trifling  exception,  were  sold  to  Sir  John  Henry  Seale 
for  18,5112. 

Out  of  the  purchase-money,  Sir  John  Henry  Seale,  as  the 
equitable  owner  of  three-fifths  of  the  beneficial  interest,  retained 
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9,4052.  lis.  10<2.,  being  the  amount  of  the  three  *fifth  parts  (after     farwbll 
payment  of  a  mortgage  debt  and  the  expenses  of  the  sale).  SeI'le. 

The  plaintiff  was  not  a  party  to  the  conveyance  to  Sir  John       [  •363  ] 
Henry  Seale,  nor  was  he  consulted  respecting  the  arrangement  as 
to  the  mode  of  settlement  between  William  Kitson  and  Sir  John 
Henry  Seale,  such  arrangement  having  taken  place  without  his 
knowledge  or  concurrence. 

In  the  month  of  March,  1846,  the  plaintiff,  as  executor  of 
Thomas  Lear,  was  called  upon  by  the  Commissioners  of  Legacy 
Duties,  and  he  was  in  August,  1846,  compelled,  to  pay  to  them 
3851.  Is.  8d.  for  legacy  duty  upon  the  9,405Z.  14«.  lOd.,  with 
interest  from  the  time  of  the  decease  of  John  Burridge  Ghal- 
wich  down  to  the  month  of  May,  1846,  being  a  period  of  eleven 
years. 

William  Thomas  Lear  died  in  February,  1839,  intestate,  and  left 
no  assets  whatever ;  and  no  person  had  taken  or  would  take  out 
letters  of  administration  to  his  estate  or  effects. 

The  plaintiff,  by  the  present  suit,  sought  to  obtain  from  the  assets 
of  Sir  John  Henry  Seale,  who  had  died,  repayment  of  the  amount 
paid  by  the  plaintiff  in  respect  of  legacy  [duty].  The  bill  stated  the 
aforesaid  facts ;  and  also  stated  that  the  plaintiff  and  Grace  Lear 
and  Dolly  Lear  had  joined  in  the  assignment  in  the  characters  of 
executor  and  executrixes  merely,  at  the  request  of  Sir  John  Henry 
Seale,  for  the  purpose  of  curing  any  objection  which  might  be 
made  in  respect  of  any  debts  which  might  be  payable  under  the 
will  of  Thomas  Lear,  and  in  consequence  of  a  stipulation  which  Sir 
John  Henry  Seale  had  made  upon  the  occasion  of  his  purchase  of 
the  three-fffths. 

Mr.  Rvsseli  and  Mr.  Whiibread  for  the  plaintiff : 

The  deed  of  assignment  by  itself,  or  at  all  events  taken  together 
with  the  agreement  for  purchase,  constituted  a  contract  on  the  part 
of  the  purchaser  to  purchase,  subject  to  the  legacy  duty.  It  was 
evident  to  the  purchaser  *that  the  duty  had  not  been  paid,  and  ^  *'^^*  ^ 
would  become  payable  on  the  happening  of  the  contingency  on 
which  the  devise  in  favour  of  Thomas  Lear  and  his  sisters  was  to 
take  effect.  The  purchaser  knew  that  the  whole  purchase-money 
was  paid  to  the  legatee ;  and  therefore  that  no  amount  had  been 
reserved  for  the  payment  of  the  duty  by  the  executor.  Moreover, 
the  legacy  duty  is  a  charge  upon  the  legacy.  If  the  legacy,  instead 
of  being  sold,  had  been  paid  to  the  legatee,  the  executor  could  have 
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Farwxll     recovered  from  him  the  amount  of  the  daty,  and  the  purchaser  is 
SEALifi.       in  the  same  situation  :  Jennings  v.  Bond  (i). 

Mr.  Bacon  and  Mr.  Nevinson,  for  the  defendants : 

There  was  no  contract  on  the  part  of  the  purchaser  to  pay  the 
duty  ;  the  concurrence  of  the  executor  was  an  assent  to  the  bequest 
on  which  the  purchaser  was  entitled  to  rely.  Before  giving  such 
assent,  the  executor  must  have  been  presumed  to  have  been  satisfied 
as  to  the  legacy  duty.  The  assent  passed  the  entire  legacy  to  the 
purchaser;  and  the  executor  became  alone  liable  to  the  Crown: 
86  Geo.  III.  c.  62,  s.  6 ;  Hales  v.  Freeman  (2). 

The  YioE-GHANOBLiiOR : 

How  it  would  be  correct  to  decide  this  case  upon  the  assumption 
of  holding  the  defendants  bound  or  affected  by  the  words  in  the 
conditions  of  sale,  to  which  reference  has  been  made,  it  is  unneces- 
sary to  say,  for  I  am  of  opinion  that  I  cannot  treat  the  defendants 
as  bound  or  affected  by  those  words,  there  being  a  deed  of  assign- 
ment executed  on  the  completion  of  the  purchase  as  long  ago  as  the 
year  1828.  Looking  at  the  deed  of  assignment  and  the  other 
circumstances,  can  I  say  that  the  possible  liability  to  this  legacy 
duty  was  in  contemplation  of  any  person  when  the  contract  was 
[  *366  ]  made  or  the  sale  completed  ?  It  *seems  to  be  agreed,  and  I  certainly 
am  of  opinion,  that  I  cannot.  The  probability  is,  that  no  one 
thought  of  it;  so  that  the  plaintiff  allowed  the  money  to  pass 
through  his  hands  without  taking  any  precaution  in  respect  of  such 
a  liability,  and  Sir  John  Scale  purchased  without  any  notion  of 
such  a  liability. 

It  is  not  disputed,  that,  as  long  ago  as  1828,  the  interest  of 
William  Thomas  Lear  was  sold  for  a  valuable  consideration,  and 
the  money  treated  as  being  received  by  the  plaintiff  himself  as  to 
two  of  the  shares,  and  by  him  and  his  co-executrixes  as  to  the  other. 
It  was  part  of  the  contract  that  the  money  should  be  considered  as 
having  been  so  received.  And  in  substance  it  must  be  so  considered 
now.  This  suit  was  instituted  more  than  nineteen  years  after  the 
completion  of  the  contract,  and  more  than  six  years  after  the 
reversion  had  fallen  into  possession  and  Sir  John  Henry  Seale  had 
died.  In  such  circumstances  can  I  treat  the  plaintiff  as  having  a 
better  equity  than  Sir  John  Henry  Seale  ?  I  think  not.  This  bill 
must  be  dismissed,  but  without  costs. 

(1)  69  B.  R.  374  (2  Jo.  &  Lat.  720).      see  Stow  t.  Davenport,  39  R.  R.  503 

(2)  21  R.  R  663  (1  Brod.  ft  B.  391) ;      (6  B.  ft  Ad.  366). 
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NETTLETON  v.  STEPHENSON.  W9. 

March  12. 
(3  De  G.  &  Sm.  366—368 ;  S.  C.  18  L.  J.  Ch.  191 ;  13  Jur.  618.)  

[This  case  is  better  and  more  fully  reported  in  18  L.  J.  Ch.  191 ;  BRuoBrv^o. 
already  given  in  88  B.  B.  360.]  [  366  ] 


DAWSON  V.  BRINCKMAN.  i«^i*. 

^    ^        ^                                                                               March  22,  30. 
(3  De  G.  &  Sm.  376—388.)  

[Affirhbd  on  appeal,  as  reported  in  3  Mac.  &  G.  58,]  BBuoBf  v^-c. 

[376] 


QUDE  V.  WORTHINGTON  (1).  i«^9- 

^   ^                                           AurU  19 
(3  De  G.  &  Sm.  389-393 ;  S.  0.  18  L.  J.  Ch.  303 ;  13  Jur.  847.)  

A  testatrix  gave  a  fund  to  A.  and  B.,  who  were  her  executors,  in  trust  gj^^j^j^  y  .o. 
to  place  out  the  same  at  interest,  and  to  apply  the  interest  thereof,  or  the  ^  ^  *  . 
principal,  for  the  benefit  of  Mary  Ann  S.,  in  such  way  as  they  might,  in 
their  discretion,  think  fit,  during  her  life,  it  being  the  wish  of  the  testatrix 
that  they  should  dispose  of  the  principal  and  interest,  or  any  part,  or  should 
withhold  the  whole  and  let  the  interest  accumulate ;  and,  upon  the  decease 
of  Mary  Ann  S.,  in  case  the  trust- fund,  or  any  part  thereof,  or  interest, 
should  then  remain  undisposed  of,  upon  trusts  for  other  persons.  A.  and 
B.  paid  the  interest  of  the  trust  fund  and  lOOZ.,  part  of  the  capital,  to  Mary 
Ann  S.,  and  died  without  any  other  exercise  of  their  discretionary  power : 
Held,  that  Mary  Ann  S.  was  entitled  to  the  whole  of  the  trust  funds. 

Chablotte  Howard  by  her  will,  dated  the  16th  of  March,  1816) 
after  appointing  William  Henry  Worthington  her  executor,  made 
the  following  bequest :  ''  I  give  and  bequeath  to  my  friend,  William 
Henry  Worthington,  the  sum  of  1,6002.,  upon  trust,  to  continue 
the  same  upon  such  securities  as  the  same  may  be  invested  in  at 
the  time  of  my  decease;  or  to  call  in  the  same  and  place  it  out 
again  at  interest  on  real  or  good  securities,  or  in  the  public  funds, 
and  to  apply  the  interest  thereof  to  or  for  the  benefit  of  the  two 
daughters,  and  of  Daniel  the  youngest  son,  of  my  nephew  William 
Seaman,  until  their  respective  portions  in  the  said  1,6002.  shall  become 
payable,  either  in  their  maintenance  or  education,  or  otherwise,  as 
the  said  William  Henry  Worthington  shall,  in  his  discretion,  think 
fit;  and  when  and  as  either  of  the  said  daughters  of  my  said 
nephew  William  Seaman  shall  attain  their  respective  ages  of 
twenty-one  years  or  be  married,  or  the  said  Daniel  Seaman  shall 
attain  the  age  of  twenty-one  years,  then  upon  trust  to  pay  to  such 
daughter  so  attaining  the  age  of  twenty-one  years  or  being  married, 

(1)  DifltinguiBhed,  Roaev.  Rome  (1869)  21  L.  T.  (N.  S.)  349;  Inrt  Stauger{\m\) 
39  W.  B.  465;  and  see^pM^,  p.  362. 
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GuDB  and  to  the  said  Daniel  Seaman  bo  attaining  his  said  age  of  twenty- 
WoRTHiNG-  one  years,  the  sum  of  BOOL  as  her  and  his  share  of  the  money  so 
TOK.  given  by  me  in  trust  as  aforesaid ;  and  in  case  either  of  such 
daughters  shall  die  before  she  shall  attain  the  age  of  twenty-one 
years  or  be  married,  or  the  said  Daniel  Seaman  shall  die  before  he 
shall  attain  his  said  age  of  twenty-one  years,  then  I  direct  that  the 
share  or  shares  of  him,  her,  or  them  so  dying  of  and  in  the  said 
trust  money,  shall  from  time  to  time  accrue  and  belong  to  the  sur- 
vivors or  survivor  of  such  three  children,  and  be  divided  equally 
amongst  them,  and  be  vested  and  payable  to  him,  her,  or  them,  at  the 
time  hereinbefore  mentioned  for  payment  of  their  original  shares  of 
[  ♦390  ]  500Z. :  and  I  further  direct,  that  all  or  every  *such  accruing  and 
surviving  shares  of  and  in  the  same  trust  monies  shall  be  subject  to 
the  same  chance  and  contingency  of  accruer,  for  the  benefit  of  the 
survivors  or  survivor  of  such  children,  as  is  hereinbefore  directed 
concerning  their  original  shares  of  600{." 

The  testatrix  made  a  second  codicil  to  her  will,  dated  the  Slst  of 
October,  1816,  whereby  she  appointed  Samuel  Boydell  executor 
with  William  Henry  Worthington  ;  and,  after  reciting  the  bequest 
of  1,5002.,  she  proceeded  thus:  " Now  I  do  hereby  revoke  the  said 
bequest  of  1,6002.,  and  in  lieu  thereof,  do  hereby  give  and  bequeath 
to  the  said  William  Henry  Worthington  and  Samuel  Boydell  the 
sum  of  6002.,  in  trust,  to  place  out  the  same  at  interest  on  such 
securities  as  they  may  think  fit ;  and  to  pay  and  apply  the  interest 
thereof,  or  the  principal,  for  the  use  and  benefit  of  Mary  Ann 
Seaman,  the  eldest  daughter  of  my  nephew  William  Seaman,  in 
such  way  as  they  may  in  their  discretion  think  fit,  during  the  term 
of  her  natural  life ;  it  being  my  wish  and  desire,  that  they  shall 
have  the  entire  power  over  the  same  sum  of  5002.  to  dispose  of  the 
principal  and  interest  or  any  part  thereof,  or  to  withhold  the  whole 
and  let  the  interest  thereof  accumulate,  as  my  said  trustees  may  in 
their  discretion  think  fit,  without  being  accountable  to  her  the  said 
Mary  Ann  Seaman,  or  to  any  other  person  whomsoever,  for  what 
they  may  think  right  to  do  respecting  the  same  sum  ;  and,  upon  the 
decease  of  the  said  Mary  Ann  Seaman,  in  case  the  said  sum  of  500Z. 
or  any  part  thereof,  or  any  interest  thereof,  shall  at  that  period 
remain  undisposed  of,  upon  trust,  to  add  the  same  to  the  sum  of 
1 ,0002.  hereinafter  mentioned,  to  follow  the  trusts  thereof :  I  give 
and  bequeath  to  the  said  William  Henry  Worthington  and  Samuel 
Boydell  the  sum  of  1,0002.,  to  be  by  them  placed  out  at  interest, 
and  to  be  held  in  trust  for  Charlotte  and  Daniel,  daughter  and 
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yoangest  son  of  my  said  nephew  William  Seaman,  upon  the  same        Oudb 
trosis,  and  subject  to  the  same  powers,  and  payable  at  the  same    wokthino- 
periods,  with  benefit  of  survivorship  between  the  two  last-mentioned        ^^^• 
^children,  as  are  mentioned,  expressed,  and  declared  in  my  said       [  *^^i  I 
will  respecting  the  sum  of  1,500Z.  thereby  bequeathed  for  the  benefit 
of  the  two  daughters  and  Daniel  the  youngest  son  of  my  said 
nephew  William  Seaman,  but  which  bequest  of  1,500Z.  is  hereby 
revoked  as  aforesaid." 

The  testatrix  made  a  third  codicil  to  her  will,  dated  the  7th  of 
January,  1818,  by  which,  after  reciting  that  she  had  effected  a 
policy  of  400/.  on  the  life  of  her  said  nephew  William  Seaman,  and 
also  reciting  the  above  stated  bequest  of  SOOL  for  the  benefit  of 
Ylary  Ann  Seaman  by  the  second  codicil  to  her  will,  she  made  the 
following  disposition :  "  Now  I  do  hereby  direct  my  said  trustees, 
William  Henry  Worthington  and  Samuel  Boydell,  out  of  the 
interest,  dividends,  and  annual  proceeds  of  the  said  sum  of  5001.  so 
bequeathed  to  them,  to  pay  and  discharge  the  annual  premium  on 
the  said  policy  as  it  arises  during  the  life  of  the  said  William 
Seaman,  and  to  receive  the  principal  sum  of  4002.  when  it  becomes 
due  on  the  decease  of  the  said  William  Seaman,  and  to  stand 
possessed  thereof  upon  precisely  the  same  trusts,  intents,  and 
purposes,  as  are  mentioned,  expressed,  and  declared,  of  and 
coneeming  the  sum  of  500/.  so  bequeathed  to  them  as  aforesaid.*' 

The  testatrix  died  before  the  year  1820,  and  her  will  and  codicils 
were  proved  by  both  her  executors  in  January,  1820. 

Mary  Ann  Seaman  married  George  Gude  in  1828. 

The  executors  set  apart  5002.  to  answer  the  legacy  to  Mrs.  Gude  ; 
and,  after  deducting  the  legacy  duty,  invested  the  same  in  their  names 
in  690{.  7s.  lid.  Consols,  and  out  of  the  dividends  paid  the  premiums 
on  the  policy,  and  paid  the  residue  of  the  dividends  to  Mrs.  Gude. 

Wfliiam  Seaman  died  in  1842,  and  the  executors  received  from 
the  insurance  office  the  400/.  assured  and  bonuses  thereon, 
amounting  altogether  to  1,280/. ;  out  of  the  money  thus  received 
they  advanced  to  Mrs.  Gude  100/.  *on  account  of  her  legacy  ;  and  L  *-^92  j 
after  payment  of  the  legacy  duty  on  the  amount,  they  invested  the 
remainder  in  1,069/.  18«.  Id.  Consols,  in  their  names,  and  there- 
upon the  sum  of  1760/.  6s.  became  vested  in  their  names  upon  the 
tnuiB  declared  for  the  benefit  of  Mrs.  Gude. 

Samuel  Boydell  died  in  1846,  and  William  Henry  Worthington 
died  in  1847,  having  by  his  will  appointed  Edward  Worthington 
and  William  Slater  executors,  who  duly  proved  the  same. 
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GuDE  Charlotte  Seaman  married  Mr.  William  Davis.    Daniel  Seaman 

WoRTHiMG-    ^le^  intestate. 

TON.  i^i-^  auj  l^j-Q^  Glide  repeatedly  applied  to  and  importuned  the 

executors  to  pay  over  the  trust-fund  of  1,760Z.  6«.,  or  a  part  thereof , 
to  Mrs.  Gude;  but,  beyond  advancing  the  lOOt.  and  paying  the 
dividends  to  Mrs.  Gude,  they  uniformly  refused  to  comply  with 
their  requests. 

Under  these  circumstances,  Mrs.  Mary  Ann  Gude,  by  her  next 
friend,  filed  her  bill  against  Messrs.  Edward  Worthington  and 
William  Slater,  and  Mr.  George  Gude  her  husband,  and  against  her 
sister  Charlotte  and  her  husband  Mr.  W.  Davis,  and  also  against 
the  administrator  of  Daniel  Seaman,  deceased. 

The  plaintiff  by  her  bill  stated  the  above  circumstances,  and 
alleged  that  the  trustees  had  not  in  any  manner  exercised  the  dis- 
cretion vested  in  them  as  to  the  disposal  of  the  trust  funds,  and 
submitted  that  the  discretionary  power  given  by  the  will  and 
codicils  was  personal  to  the  said  William  Henry  Worthington  and 
Samuel  Boydell,  and  was  at  an  end ;  and  she  charged  that  the 
primary  intent  of  the  testatrix  was  to  provide  for  the  plaintiff;  and 
that,  in  the  events  that  had  happened,  the  whole  of  the  trust  funds 
and  dividends  were  under  the  trusts  absolutely  vested  in  her, 
subject  to  the  marital  right,  if  any,  of  the  defendant  George  Gude. 
The  bill  set  forth,  that  no  settlement  or  agreement  for  any  settle- 
ment had  been  made,  that  George  Gude  was  unable  to  maintain 
I  *393  ]  her»  and  that  he  was  *  willing  that  the  whole  fund  should  be  settled 
for  her  separate  use.  The  bill  prayed  for  a  declaration  that  the 
plaintiff  was  absolutely  entitled  to  the  whole  fund,  or  otherwise  of 
the  rights  of  the  parties. 

Mr.  RuaseU  and  Mr.  Smythe  for  the  plaintiff. 

Mr.  Bagshawe  for  Mr.  George  Gude. 

Mr.  Bacon  and  Mr.  Little,  for  the  trustees,  submitted  to  act  as 
the  Court  might  determine. 

Mr.  Freeling  for  Mr.  and  Mrs.  Davis  and  the  administrator  of 
Daniel  Seaman,  cited  Pink  v.  De  Thuisey  (i),  McDonald  v.  Bryce  (2), 
and  Brown  v.  Higgs  (3) ;  and  submitted  that  the  gift  for  the  benefit 
of  Mrs.  Gude  was  conditional  upon  the  exercise  of  a  discretion  by 

(1)  17  E.  R.  204  (2  Madd.  157).  (3)  4  R.  E.  323,  337  (8  Vee.  661). 

I'JL)  44  R.  R.  264  (2  Keen.  517). 
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the  executors  of  the  testatrix ;  and  no  sach  discretion  having  ever 
been  exercised,  the  trust  failed,  and  the  bequest  over  in  favour  of 
Mrs.  Gude's  sister  and  brother  took  effect  (i). 

Thb  Vige-Ghangellob  : 

I  assume  that  the  discretionary  power  given  by  the  testatrix  to 
her  trustees  has  never  been  exercised  as  to  the  principal,  at  least 
beyond  the  1002. ;  with  regard  to  the  rest  at  least,  the  discretionary 
power  either  has  been  waived  or  has  been  declined  to  be  exercised. 
In  either  view  the  result  is  the  same. 

It  should  be  declared,  that  the  plaintiff,  Mrs.  Gude,  is  absolutely 
entitled  to  the  whole  fund ;  but  there  must  be  a  reference  to  the 
Master  to  approve  of  a  settlement. 


GUBB 

V, 

WORTHING- 

TON. 


DAVALL  V.  The  NEW   BIVER  COMPANY  (2). 

(3  De  G.  &  Sm.  394-^97 ;  a  0.  18  L.  J.  Ch.  299;  13  Jur.  761.) 

A  testator,  being  poflseesed  of  a  part  of  a  share  in  the  New  Bi^er  Company, 
by  his  will,  executed  so  as  to  pass  real  estate,  gave  all  his  property  to  J.  H., 
in  trust  for  purposes  and  legacies  the  testator  should  make  in  any  codicil 
The  testator,  by  a  codicil  not  attested  so  as  to  affect  real  estates,  gave  several 
peoimiary  legacies,  and  died  without  otherwise  disposing  of  his  property ; 
the  testator  left  no  heir.  Upon  a  question  between  the  devisee  of  J.  H.  and 
the  Crown :  Held,  that  New  River  shares  were  real  estate  for  all  piuposes ; 
and  the  Cotjbt  declared  that  J.  H.  took  the  shares  beneficially. 

Elizabbth  HoiiFORD,  being  seised  or  possessed  of  one-third  part 
of  one  thirty-fifth  part  in  the  adventurers'  moiety  of  the  New  River 
Company,  by  her  will  devised  it  effectually  to  Edward  Harris  and 
Bichard  Harris  equally  between  them. 

Upon  the  death  of  Edward  Harris,  letters  of  administration  were 
granted  in  1808  to  Bichard  Harris  as  his  lawful  brother  ;  and  the 
dividends  upon  the  whole  were  paid  to  Bichard  Harris. 

Bichard  Harris,  by  his  will,  dated  the  17th  of  October,  1822,  and 
executed  as  then  required  to  pass  real  estate,  made  the  following 


(1)  See  also,  on  this  point.  Walker  y. 
WaUser,  21  B.  B.  320  (5  Madd.  424; 
see,  cotUrd,  Beevor  v.  Partridge^  54 
B.  R.  351  (11  Sim.  233);  Oouyh  v. 
Bii/<,80B.  B.  19  (16  Sim.  45);  and 
Bwmugh  y.  PhUcox,  48  B.  B.  236 
(6  My.  ft  Cr.  72).  That  executors' 
diacretion  ia  not  controllable,  see 
Frtneh  t.  Davidson,  18  B.  B.  253  (3 


1849. 
AprU  19. 

Knight 
Bbuoe,  V.-O. 

[894] 


Madd. 

(2)  But  under  the  Intestates  Act, 
1884,  s.  4,  upon  death  without  an  heir 
since  the  14th  of  August,  1884,  equit- 
able interests  in  land  of  the  deceased 
undisposed  of  by  his  will  escheat  in 
the  same  way  as  legal  interests  in 
corporeal  hereditaments. — 0.  A.  S. 
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Dayall 

V. 

The  New 
River  Co. 

[  •396  ] 


[  •396  ] 


devise :  "  I  leave  to  John  Hester,  now  residing  with  me,  all  my 
property,  freehold,  leasehold,  or  *of  any  other  description  whatso- 
ever, in  trust,  for  purposes  or  legacies  I  shall  make  in  any  codicil 
I  may  add  to  this  my  last  will." 

The  testator,  on  the  29th  of  November,  1828,  made  a  codicil, 
which  was  not  so  acknowledged  and  attested  as  to  pass  real  estate, 
and  thereby  gave  several  pecuniary  legacies. 

Richard  Harris  died  shortly  after  the  date  of  the  codicil,  withoat 
otherwise  disposing  of  his  property.  John  Hester  proved  the  will 
and  codicil  of  the  testator  in  the  Ecclesiastical  Court ;  and  in  1838 
he  claimed  to  have  the  entirety  of  the  said  third  part  of  a  share 
in  the  New  River  Company  transferred  into  his  name ;  but  he 
did  not  prosecute  such  claim. 

John  Hester  died  in  December,  1889,  intestate,  leaving  Mary 
Davall,  widow,  his  only  sister  and  sole  heiress-at-law  and  next  of 
kin,  him  surviving;  and  letters  of  administration  to  his  personal 
estate  were  shortly  afterwards  granted  to  her,  and  she  claimed  the 
entirety  of  the  one-third  part  of  the  said  share. 

By  an  indenture,  dated  the  81st  of  December,  1846,  Mary 
Davall  conveyed  and  assured  the  said  third  part  of  the  share  in 
the  New  River  Company,  and  the  dividends  then  due  and  thereafter 
to  become  due  in  respect  of  the  said  part,  unto  and  to  the  use  of  her 
daughter  Julia  Ann  Davall,  her  heirs  and  assigns. 

Julia  Ann  Davall  filed  her  bill  in  1846  against  the  New  River 
Company  and  the  Attorney-Oeneral,  and  prayed  a  declaration  thai 
she  was  entitled  to  the  one-third  part  of  the  share  in  the  Company, 
either  beneficially  or  as  trustee  under  the  will;  and  that  the 
Company  might  be  ordered  to  insert  her  name  in  the  books  of  the 
Company,  as  the  proprietor ;  and  for  an  account  of  the  arrears  of 
the  dividends,  and  for  payment  thereof  to  her. 

By  an  order  made  in  the  cause,  in  1847,  a  preliminary  inquiry 
was  directed  to  be  made  by  the  Master,  whether  *Richard  Harris, 
the  testator,  died  leaving  any  heir-at-law. 

From  evidence  before  the  Master  it  appeared,  that  both  Edward 
Harris  and  Richard  Harris  were  illegitimate ;  and  by  his  report, 
dated  the  2nd  of  April,  1849,  the  Master  found  that  Richard  Harris 
left  no  heir-at-law. 

The  cause  now  came  on  for  hearing. 


Mr.  Swanston  and  Mr.  Faber  for  the  plaintiff: 
Shares  in  the  New  River  Company  are  real  estate :  Towruend  v. 
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A$k  (1).  The  will  of  Richard  Harris  devised  the  entire  legal  estate 
in  the  one-third  part  of  a  share  which  was  vested  in  him  to  John 
Hester.  The  practical  objects  of  the  will  are  twofold :  1st.  The 
devise  of  the  share.  2nd.  That  the  devisee  should  do  certain  acts. 
The  will  has  effected  its  primary  object.  The  fee  vested  in  the 
devisee.  The  obligation  to  do  the  acts  which  the  testator  intended 
to  be  done  has  not  arisen.  The  plaintiff,  whose  title  is  under  the 
devisee,  claims  that  the  fee  thereupon  vested  absolutely  in  him. 
The  Crown,  on  the  contrary,  contends,  that  there  being  no  effectual 
disposition  of  the  equitable  interest  by  codicil,  the  devisee  became 
a  irastee  for  the  heir  of  the  testator ;  and  that  he,  being  illegitimate 
and  having  left  no  heir,  became  a  trustee  for  the  Grown.  But  this 
is  not  supported  either  on  principle  or  by  the  authorities. 


Dayall 

tr. 
The  New 
BlYEB  Co. 


(The  Yice-Chancbllor  here  suggested,  that  there  might  possibly 
be  some  doubt,  whether  the  question  of  equitable  title  between  the 
plaintiff  and  the  Grown  had  come  properly  before  the  Court.  The 
coonsel  for  the  plaintiff  and  for  the  Crown  thereupon  agreed  to 
submit  to  the  Court  the  equitable  question  between  them.) 


^fr.  Wray  for  the  Crown  : 

In  Burgess  v.  Wheate  (2),  *there  was  a  technical  diflBculty  as  to 
e-seheat,  which  does  not  arise  here.  This  case  is  within  the  principle 
of  the  decision  in  MiddUton  v.  Spieer(2),  He  also  referred  to 
T^^r  V.  Haygarth  (4),  and  Walker  v.  Denne  (5). 


[  *397  ] 


J/r.  Wigram  and  Mr,  Allnutt,  for  the  New  River  Company, 
robmitted  to  act  as  the  Court  should  direct. 


Tex  Vicb-Chancbllob  : 

Shares  in  the  New  River  Company  are  real  estate  for  all  pur- 
prjses ;  and  I  think,  that,  if  Mr.  Harris  had  left  an  heir,  he  would 
h^Te  been  entitled  beneficially. 

I  do  not  think  that  Burgess  v.  Wheate  and  the  present  case  are 
eafastantially  distinguishable,  and  I  must  decide  accordingly. 

There  mast  be  a  declaration  that  John  Hester  took  the  part  of 
the  share  beneficially. 


<1,  SAtk.  337. 

2.  1  Bl.  Kep.  123;   8,  C,  1  Eden. 
1T7;  aad  see  Co.  Litt  191  a,  note  by 


(3)  1  Br.  CO.  201. 

(4)  65  B.  B.  530  (14  Sim.  8). 
(6)  2  B.  R  185  (2  Yes.  Jr.  185). 
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1849. 
ApHl  27. 

Enioht 
Bbuob,  V.-C. 

[405] 


[  Moe  ] 


LAMBERT  v.  NEWARK. 

(3  De  G.  &  Sm.  405—406;  8.  C.  13  Jiir.  998.) 

Where  a  fund  bequeathed  to  one  for  life,  with  remainder  to  a  class,  (the 
members  of  which,  as  well  as  their  shares,  had  been  ascertained  by  the 
Master),  had  been  carried  to  a  separate  accoimt,  the  Court,  on  petition, 
presented  after  the  death  of  the  tenant  for  life,  directed  the  transfer  of 
one-ninth  part  of  the  fund  to  the  person  who  appeared  on  the  report  to  be 
entitled  thereto,  without  service  of  the  petition  on  the  persons  entitled  to 
the  other  eight-ninths. 

In  this  case  a  fund  had  been  carried  to  the  credit  of  the  cause, 
to  an  account  called  **  The  Account  of  Nutty  Lambert  and  those 
entitled  in  remainder." 

Nutty  Lambert  was,  under  the  will(i)  of  the  testator  in  the 
cause,  entitled  to  the  income  of  the  fund  for  life.  She  had  lately 
died;  and  a  petition  was  now  presented  by  a  person  entitled  to 
one-ninth  part  of  the  fund  expectant  on  Nutty  Lambert's  decease, 
for  the  transfer  of  that  portion  of  the  fund.  All  the  facts  have 
been  found  by  the  Master  in  a  former  stage  of  the  cause,  and  the 
only  question  raised  was,  whether  the  persons  entitled  to  the  other 
^eight-ninths  ought  to  have  been  served  with  the  present  petition, 
which  had  not  been  served  on  any  one. 

Mr.  W.  Morris,  in  support  of  the  petition,  referred  to  Smith  v. 
Snow  (2),  Hutchinson  v.  Townsend  (8),  and  Lenaghan  v.  Smith  (4). 

The  Yigb-Ghanoellob  thought  it  unnecessary  to  serve  the  other 
persons  entitled,  the  Master  having  found  all  the  facts,  and  the 
state  of  the  family.  And  his  Honour  made  an  order  for  the  transfer 
of  one-ninth  of  the  fund. 


1849. 
Ajtril  30. 

Knight 
Bruce,  V.-C. 

1852. 
April  26, 

Pabker,V.-C. 

[411] 


CONSTABLE  v.  BULL  (5). 

(a  De  O.  &  Sm.  411—413 ;  S.  0.  18  L.  J.  Ch.  302 ;  13  Jur.  619  ;  on  further 
directions,  22  L.  J.  Ch.  182—183.) 

A  testator  directed  his  debts  and  funeral  expenses  to  be  paid,  and  gave 
to  his  wife  all  his  estate,  effects,  goods,  chattels,  houses,  lands,  monies^ 
securities  for  money,  due  or  growing  due,  every  matter  and  thing  whatao> 
ever  and  wheresoever  the  same  might  be  at  the  time  of  his  decease,  for  her 


(1)  See  Hutchinson  v.  Toionaend,  44 
B.  B.  311  (2  Keen,  675). 

(2)  18  B.  B.  186  (3  Madd.  10). 

(3)  44  B.  B.  31 1  (2  Keen,  675). 

(4)  78  B.  B.  94  (2  Ph.  301). 


(5)  BibbensY,  rotter  (1879)  10  Ch.  D. 
733  ;  In  re  San/ord  [1901]  1  Ch.  939, 
70  L.  J.  Ch.  591,  84  L.  T.  456;  and 
see  ante,  p.  355. 
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sole  separate  use  and  benefit ;  and  he  further  directed,  that,  at  her  decease,     Constable 
vhaterer  remained  of  his  estate  and  efFects  should  go  to  and  be  equally  r. 

dlTided,  share  and  share  alike,  among  certain  specified  persons,  or  such  of         Bull. 
them  as  should  then  be  living:  Held,  that  there  was  a  substantial  gift 
after  the  widow's  death. 

John  Conbtablb,  by  his  will,  dated  19th  of  February,  1846, 
bequeathed  as  follows:  ''First,  I  direct  that  all  my  just  debts, 
funeral  and  testamentary  expenses,  be  paid  out  of  my  estate  as 
soon  as  convenient  after  my  decease.  I  give,  devise,  and  bequeath 
onto  my  dear  wife,  Mary  Ann  Constable,  all  and  every  my  estate 
and  efibcte,  goods,  chattels,  houses,  lands,  monies,  securities  for 
money,  due  or  growing  due,  every  matter  and  thing  whatsoever,  and 
*vheresoever  the  same  may  be  at  the  time  of  my  decease,  for  her  [  *4i2  i 
sole  separate  use  and  benefit.  I  further  give,  will,  and  direct,  that, 
at  the  decease  of  my  said  wife,  whatever  remains  of  my  said 
estate  and  effects  shall  go  to  and  be  equally  divided,  share  and 
^i&re  alike,  between  the  following  persons  hereinafter  named,  or 
so  many  of  them  as  may  be  then  living."  After  describing  these 
persons,  the  testator  appointed  his  wife  sole  executrix. 

The  testator  died  on  the  17th  of  August,  1847. 

At  the  time  of  his  death,  the  testator  was  possessed  of  leasehold 
houses  held  for  long  terms  of  years,  household  furniture,  cash, 
money  in  the  funds,  and  debts  due  to  him  on  mortgage  and 
simple  contract. 

The  widow  died  on  the  5th  of  December,  1848,  intestate. 
Administration  was  granted  to  her  estate  to  John  Bull,  one  of 
the  defendants. 

The  widow  had  received  the  rents  and  profits  of  the  leaseholds 
and  had  used  the  furniture. 

The  present  suit  was  instituted  by  the  administrator  de  bonis 
nun  of  the  original  testator  to  have  the  trusts  of  the  will  performed ; 
md  the  question  was,  whether,  according  to  the  true  construction 
of  the  will,  the  widow  became  entitled  absolutely  to  the  property 
tho-ein  eomprised,  or  whether,  at  her  death,  so  much  as  then 
remained  of  the  estate  and  effects  of  the  testator  was  divisible 
amoDg  the  persons  designated  by  the  will. 

Mr.  Wigram  and  Mr.  Kent,  for  the  plaintiff,  cited  Duhamel  v. 
Ardorin  (i),  Surman  v.   Surman  (2),   Oibbs  v.  Tait  (s)   [and  other 
%];    and  contended,   that  the   expression    ''what    remains" 

(1;  2  Yes.  Sen.  162.  (3)  42  B.  B.  136  (8  Sim.  132). 

i2)  21  B.  B.  286  (6  Madd.  123). 
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Constable    meant  the  residue  of  the  terms  in  the  leaseholds ;  and  that  then 
Bull.        it  was  clear  that  the  widow  only  took  a  life  interest. 

[  *413  ]  Mr.  Craig,  Mr.  Bkhner,  Mr.  Toller,  Mr.  Giffard,  Mr.  *F%sher, 

and  Mr.  Chichester,  appeared  for  defendants  in  the  same  interest. 

Mr.    Russell    and  Mr.  Metcalfe    for  the  representatives    of 
the  widow: 

The  will  gives  the  widow  an  absolute  interest.  The  disposition 
of  whatever  may  be  left  is  too  indefinite  to  have  any  operation. 
[They  cited  Malim  v.  Keighley  (i),  Ross  v.  Ross  (2),  and  other  cases.] 

Mr.  Wigram,  in  reply. 

The  Viob-Chancbllor  : 

The  gift  to  the  wife  is  universal  in  the  first  instance,  and  then 
follow  the  ulterior  gifts,  with  the  words,  "  whatever  remains  of." 
The  only  question  seems  to  be,  whether  these  three  words  have 
the  effect  of  preventing  the  gift  to  the  widow  from  being  construed 
as  a  gift  of  a  life  interest ;  for,  without  these  words,  the  subse- 
quent bequests  would  have  the  effect  of  so  reducing  the  interest 
given  to  the  widow.  There  are  several  meanings  capable  of  being 
rationally  attributed  to  these  words,  which  would  be  inconsistent 
with  the  construction  giving  to  the  widow  the  power  of  disposing  of 
the  property ;  and  as  at  present  advised,  I  think  that  the  other 
legatees  have  a  substantial  interest,  and  that  such  of  them  as 
survived  the  widow  are  entitled.  This  must  be  considered  to  be 
my  opinion,  unless  I  mention  the  case  again  this  Term. 

On  the  last  day  of  Term,  his  Honour  said,  that  he  remained  of 
the  opinion  which  he  had  given ;  and  a  decree  was  made  direct- 
ing class  inquiries,  and  the  usual  administration  accounts,  and 
reserving  further  directions  and  costs. 

1852.  [This  cause  came  on  for  further  directions.] 

AjfrU2e.         Parker,  V.-C.  said,  that  he  considered  that,  upon  the  true  con- 
[  22  L,  J.  ch.  struction  of  the  *will,  the  widow  took  merely  a  life  interest  in  so 
,    -*  1       T^^^^  ^i  ^^6  estate  and  effects  as  remained,  after  payment  of  the 
debts  and  funeral  and  other  expenses. 

(1)  2  B.  B.  229  (2  Yes.  Jr.  333).  (2)  20  H.  B.  263  (1  J.  Jc  W.  154). 
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BLUNDELL  v.  STANLEY.  i849. 

May  6. 
(3  De  G.  &  Sm.  433—439 ;  S.  C.  18  L.  J.  Gh.  300 ;  13  Jur.  998.)  _1- 

GiiardianB  of  an  infant  tenant  in  tail  redeemed  the  land-tax  on  the    ^  ncE^V^C 
entailed  estate.    The  tenant  in  tail  died,  having  bequeathed  the  land-tax  '    '' 

to  the  next  tenant  in  tail.  The  latter  tenant  in  tail  suffered  a  recovery  and  '-  '  -' 
settled  the  estate,  but  always  dealt  with  the  redeemed  land-tax  as  a  sub- 
sisting charge.  The  settlement  contained  in  its  operative  part  the  usual 
general  words — "all  the  estate"  &c  :  Held,  that  the  land-tax  was  not 
merged  by  its  redemption,  by  the  recovery,  by  the  operation  of  the  settle- 
ment, or  otherwise,  but  passed  by  a  bequest  of  it  in  the  settlor's  will. 

This  was  a  suit  for  the  specific  performance  of  a  contract  for  the 
purchase  of  land-tax,  or  rent-charges  in  lieu  of  land-tax,  which  had 
been  purchased  or  redeemed. 

In  1799,  Sir  William  Stanley,  an  infant,  was,  under  the  limita- 
tions of  a  settlement,  tenant  in  tail  male  of  lands  in  Cheshire, 
called  in  the  pleadings  the  Puddington  estates.  On  the  25th  of 
March,  1799,  his  guardians  contracted  for  the  redemption  of  the 
land-tax  upon  these  lands,  under  the  provisions  of  the  88  Geo.  III. 
c.  60,  for  8,917Z.  18«.,  3L  per  cent.  Consols,  transferable  by 
instalments. 

The  17th  section  of  this  Act  provided,  that  all  persons  claiming, 
on  their  own  behalf  or  on  behalf  of  others,  the  preference  in  the 
Act  mentioned  in  purchasing  the  land-tax,  may  contract  accord- 
ingly, and  transfer  stock  in  manner  therein  mentioned ;  and  that, 
upon  such  transfer,  and  upon  the  registry  or  entry  of  the  certificates, 
contracts,  and  receipts  in  the  Act  mentioned,  with  his  Majesty's 
Commissioners  for  the  Affairs  of  Taxes,  the  manors,  messuages, 
lands,  tenements,  and  hereditaments,  comprised  in  such  contract, 
should  thenceforth  be  wholly  freed  and  exonerated  from  the  land- 
tax  charged  thereon,  and  from  all  further  assessments  thereof,  • 
onleas  the  person  or  persons,  bodies,  corporations,  or  Companies, 
contracting  for  such  land-tax,  should,  at  the  time  of  entering  into 
the  contract  for  the  same,  declare  to  the  Commissioners,  with  whom 
such  contract  should  be  entered  into,  his,  her,  or  their  option  to 
be  considered  on  the  same  footing  as  a  person  not  interested  in  the 
said  manors,  messuages,  lands,  tenements,  or  hereditaments,  pur- 
chasing the  land'tax  charged  thereon,  is  by  the  Act  considered  ;  in 
which  case,  and  upon  such  option  and  declaration  so  niade  being 
inserted  in  the  contract,  the  person  or  persons,  bodies,  corporations, 
or  Companies,  *so  contracting,  his,  her,  or  their  executors,  adminis-  [  ****  1 
trators,  or  assigns,  were  to  be  entitled  and  subject  to  such  and  the 
like  benefits,  advantages,  conditions,  and  restrictions,  as  persons  not 
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Blundbll  interested  as  aforesaid  would  be  entitled  and  subject  to  on  their 
stan'lkt.  becoming  the  purchasers  of  such  land-tax  under  the  Act.  The 
87th  section  provides  as  follows :  That  where  any  person  or  persons 
having  such  benefit  of  preference  as  hereinbefore  mentioned,  and 
who  shall  not  be  seised  of  or  entitled  to  any  estate  of  inheritance  (i) 
in  the  manors,  messuages,  lands,  tenements,  and  hereditaments, 
whereon  any  land-tax  shall  be  charged,  shall  redeem  such  land-tax 
by  and  out  of  his,  her,  or  their  own  estate,  and  shall,  at  the  time 
of  entering  into  the  contract  for  the  redemption  thereof,  have 
declared  his,  her,  or  their  option  to  be  considered  on  the  footing  of 
a  purchaser  or  purchasers  as  aforesaid,  such  person  or  persons, 
his,  her,  or  their  executors,  administrators,  or  assigns,  shall  have, 
hold,  and  enjoy  the  land-tax  so  redeemed  by  him,  her,  or  them,  as 
an  annuity  issuing  out  of  such  manors,  messuages,  lands,  tenements, 
and  hereditaments,  (subject  to  such  right  and  power  of  redemption 
thereof  as  hereinbefore  is  given  to  the  person  or  persons  beneficially 
entitled  to  the  next  estate  or  interest  in  reversion,  remainder,  or 
expectancy,  as  and  when  such  estate  or  interest  shall  vest  in 
possession) ;  and  when  any  such  person  or  persons  as  aforesaid 
shall  not,  at  the  time  of  entering  into  the  contract  for  the  redemp- 
tion of  such  land-tax,  have  declared  his,  her,  or  their  option  as 
aforesaid,  whereby  such  manors,  messuages,  lands,  tenements,  or 
hereditaments,  whereon  the  land-tax  shall  have  been  charged, 
will,  by  virtue  of  this  Act,  be  exonerated  therefrom,  such  manors, 
messuages,  lands,  tenements,  or  hereditaments  shall  be  and  become 
chargeable  for  the  benefit  of  such  person  or  persons,  his,  her,  or 
[  *435  ]  their  executors,  ^administrators,  or  assigns,  with  the  amount  of  the 
S{.  per  centum  Bank  Annuities,  which  shall  have  been  transferred 
as  the  consideration  for  the  redemption  of  the  said  land-tax,  and 
with  the  payment  of  such  yearly  sum  or  sums  of  money,  by  way  of 
interest  thereon,  as  shall  be  equal  to  the  amount  of  the  land-tax 
redeemed. 

The  tenant  in  tail  died  without  issue  and  an  infant,  of  the  age  of 
nineteen,  having  bequeathed  to  his  brother  Sir  Thomas  Stanley, 
the  next  succeeding  tenant  in  tail,  all  land-tax  charged  upon  the 
testator's  real  estates,  which  had  then  lately  been  redeemed  or 
purchased  by  his  guardians  and  trustees,  charged  and  chargeable 
with  the  same  money,  monies,  or  stock  in  the  public  funds,  which 
his  guardians  and  trustees  had  tlien  contracted  to  pay  or  transfer 

(1)  As  to  the  meaning  of  thia  ment  in  Ware  y.  Folhi'H,  8  B.  B.  144 
expression,  see  Lord  Eij)0n'8  judg-      (11  Yes.  257). 
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for  the  same,  to  be  paid  or  transferred  to  his  executors,  as  to  such  Blundbll 
part  or  instalment  as  his  said  guardians  and  trustees  had  already  stanlst. 
paid  or  transferred,  or  should  have  paid  or  transferred  at  his 
deeease,  within  twelve  months  next  after  his  decease  ;  and  as  to  the 
residue  of  such  instalments  at  the  times  mentioned  in  the  Act  of 
Parliament,  in  trust  for  the  testator's  brothers  and  sister,  Charles, 
James,  Henry,  and  Catherine. 

Sir  Thomas  Stanley  was  an  infant  when  he  succeeded  to  the 
estate ;  and  the  whole  of  the  instalments  contracted  to  be  trans- 
ferred for  the  redemption  of  the  land-tax  not  having  been  transferred, 
his  guardians  (who  were  the  same  persons  as  had  been  the  guardians 
of  his  late  brother  during  his  infancy)  transferred  the  remaining 
iostalments.  The  whole  of  the  monies  applied  in  the  purchase  of 
the  sums  of  stock  so  transferred  were  so  applied  by  the  guardians 
out  of  the  rents  and  profits  of  the  Puddington  estates. 

In  1804,  after  all  the  instalments  had  been  transferred,  Bir 
Thomas  Stanley  attained  twenty-one,  and  suffered  a  recovery  of  the 
Paddington  estates. 

By  indentures  of  lease  and  release  of  the  11th  and  12th  of 
January,  1805,  being  the  settlement  made  in  contemplation  *of       [  **3^  ] 
Sir  Thomas  Stanley's  marriage,  he  settled  a  part  of  the  Puddington 
estates ;  and  the  settlement  contained,  after  the  description  of  the 
parcels,  the  following  common  words : 

"  Together  with  their  rights,  members,  and  appurtenances,  and 
the  reversion  and  reversions,  remainder  and  remainders,  yearly  and 
other  rents,  issues,  and  profits  thereof,  and  all  the  estate,  right, 
title,  interest,  use,  trust,  property,  claim,  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  Sir  Thomas  Stanley,  of, 
in,  and  to  the  same." 

The  limitations  were  to  the  use  of  Sir  Thomas  Stanley  for  life, 
with  remainder  to  the  use  of  his  first  and  other  sons  in  tail,  with 
t^mainders  over. 

The  settlement  contained  the  usual  covenants  for  title  on  the 
part  of  the  settlor, — that  the  estates  were  free  and  clear  of  and 
from  all  and  all  manner  of  fines  and  other  gifts,  grants,  sales, 
mortgages,  judgments,  estates,  titles,  charges,  and  incumbrances 
whatsoever,  except  certain  leases,  charges,  and  incumbrances  therein 
purticolarly  mentioned. 

The  exception  did  not  refer  to  the  redeemed  land-tax,  which  was 
not  mentioned  in  the  settlement. 

hi  1817  Sir  Thomas  Stanley  came  to  a  settlement  with  his 
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Blukdsll  guardians  in  respect  of  the  monies  received  by  them  in  that 
Stanlkt.  character  on  account  of  the  Puddington  estates,  and,  in  such 
settlement,  credit  was  given  to  them  for  the  amount  of  the  instal- 
ments transferred  by  them  for  redemption  of  the  land-tax  in  the 
lifetimes  of  both  the  tenants  in  tail. 

Sir  Thouias  Stanley  during  his  life  received  from  the  tenants  of 
the  Puddington  estates,  in  addition  to  the  rents,  separate  payments, 
equat  in  amount  to  the  land-tax  of  the  land  in  their  respective 
[  •4S7  ]  holdings ;  which  separate  ♦payments  were  called  land-tax.  These 
payments  were  distinguished  in  the  rentals  from  the  amounts  of 
the  rents ;  and  the  leases  granted  after  the  date  of  the  settlement 
contained  covenants  on  the  part  of  the  tenants  for  payment  of 
redeemed  land-tax  and  all  other  taxes.  Ail  the  charges  in  lieu  of 
land-tax  were  paid  to  the  tax-collector  of  the  district,  who  paid  or 
accounted  for  them  to  Sir  Thomas  Stanley. 

There  were  other  estates  at  Hooton,  of  which  Sir  William  Stanley 
and  Sir  Thomas  Stanley  were  successively  tenants  for  life  only.  The 
land-tax  upon  them  was  redeemed,  and  afterwards  dealt  with  in 
precisely  the  same  way  as  that  upon  the  Puddington  estates.  No 
question  was  raised  as  to  the  rent-charge  in  lieu  of  this  land-tax, 
but  the  fact  was  referred  to  as  affording  an  argument  in  the  case. 

Sir  Thomas  Stanley,  by  his  will,  dated  24th  of  July,  1841, 
devised  certain  hereditaments  therein  described  (being  the  unsettled 
portions  of  the  Puddington  estates),  and  all  land-tax,  or  rent- 
charges  in  lieu  of  land-tax,  to  which  he  was  entitled,  whether 
issuing  out  of  the  aforesaid  land  or  lands  at  Hooton  or  elsewhere, 
to  the  use  of  his  second  son  Rowland  Errington  Stanley  for  life, 
with  remainders  over.  The  will  contained  a  power  of  sale  of  the 
devised  Puddington  estates,  and  of  the  rent-charges  in  lieu  of 
land-tax ;  and  the  testator  declared,  that,  if  his  eldest  son  should, 
within  twelve  months  from  the  testator's  death,  signify  in  writing 
his  desire  to  purchase  the  land-tax,  or  rent-charges  in  lieu  of  land- 
tax,  charged  on  any  lands  of  which  the  eldest  son  would  be  tenant 
in  tail,  at  the  price  which  the  testator  paid  for  the  same,  the 
trustees  should,  upon  receiving  such  notice,  sell  the  same  to  such 
eldest  son  accordingly,  in  manner  therein  mentioned. 

After  the  testator's  death,  his  eldest  son  Sir  William  Stanley, 

[  *438  ]      who  thereupon  became  tenant  in  tail  of  the  Hooton  *estate,  and  of 

the  settled  portion  of  the  Puddington  estates,  gave  notice  to  the 

trustees  of  his  intention  of  exercising  the  option   by  ))urcha8ing 

the  rent-charges  in  lieu  of  land-tax.    He  afterwards  insisted,  that. 
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as  regarded  the  settled  portions  of  the  Puddington  estates,  the  Blukdbll 
deyisees  in  trust  could  make  no  title,  inasmuch  as  the  land-  Stanley. 
tax,  or  rent-charge  in  lieu  of  the  land-tax  on  those  portions,  was 
merged;  and  that«  as  tenant  in  tail,  he  was  entitled  to  the  benefit 
thereof,  without  any  payment.  The  devisees  in  trust  then 
institnted  the  present  suit  for  the  specific  performance  of  the 
contract  for  purchase  of  the  land-tax. 

Mr.  Wigram  and  Mr.  Riddell,  for  the  plaintiffs,  relied  upon 
Ware  v.  PolhiU  (1),  and  contended,  that  there  had  been  no  merger 
of  the  land-tax  as  to  any  part  of  the  estates.  They  also  relied  upon 
the  hct  of  the  land-tax  on  the  settled  portion  of  the  Puddington 
estates  having  been  dealt  with  in  the  same  way  as  that  on  the 
Hooton  estate,  which  was  not  and  could  not  be  alleged  to  have 
merged. 

Mr.  Beacon  and  Mr.  Bates,  for  the  defendants,  contended  that, 
either  by  the  redemption  of  the  land-tax  without  any  option  being 
declared,  or  by  the  recovery  and  the  acquisition  of  the  fee-simple 
by  the  late  Sir  Thomas  Stanley,  the  land-tax  was  redeemed  or 
merged ;  or  that,  at  all  events,  it  passed  by  the  general  words  in 
the  marriage  settlement.     They  cited  Astley  v.  Mills  (2). 

The  Yice-Chamgbllor  said,  that,  in  his  opinion,  it  would  be  a 
wrong  construction  of  the  settlement,  to  say  that  it  included  the 
land-tax,  if  there  had  been  no  merger.  And  his  Honour  thought, 
upon  all  the  circumstances  of  the  case,  that  the  land-tax  had  not 
been  intended  to  be  merged,  and  *was  not  merged  ;  but  he  thought  C  *^^^  ] 
the  question  a  fair  one,  and  that  there  ought  to  be  no  costs  on 
either  side. 

The  decree  declared  that  the  land-tax,  or  rent-charge  in  lieu  of 
land-tax,  charged  on  or  payable  out  of  the  hereditaments  comprised 
in  the  settlement  of  1805  was  not  comprised  in  or  affected  by  such 
settlement;  and  that  the  same  was  not  merged  or  extinguished; 
and,  the  plaintiffs  submitting  to  convey,  the  decree  directed  a  con- 
veyance and  payment  of  the  purchase-money,  with  interest.  No 
eoets  on  either  side. 

(1)  8  R  B.  144  (11  Vee.  257).  (2)  27  E.  E.  190  (1  Sim.  298). 
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1849.  WRIGLEY  V.  8WAIN80N. 

Afayj8,29.  WRIGLEY  V.  WRIGLEY. 

BBUoi? V^.O.  (^  ^®  ^'  *  ^™-  458^460  ;  S.  C.  18  L.  J.  CL  396 ;  13  Jur.  800.) 

[  468  ]  Where  a  husband,  before  his  marriage,  had  suffloiently  early  notice  that 

it  was  intended  to  settle  the  bulk  of  the  intended  wife's  property,  and 
nothing  passed  to  justify  a  belief,  on  the  husband's  part,  that,  at  the  time 
of  the  marriage,  no  such  settlement  had  been  made :  Held,  that  the  husband 
was  not  entitled  to  set  aside  a  settlement,  which  it  appeared  had  been  made 
before  the  marriage,  although  he  was  no  party  to  it,  and  was  not  proved  to 
have  been  actually  cognizant  of  any  settlement  having  been  madec 

This  was  a  suit  to  set  aside  a  settlement  made  between  the  times 
of  a  proposal  for  marriage  and  of  the  marriage  itself,  as  a  fraud 
on  the  marital  right. 

In  May,  1846,  the  plaintiff  made  the  proposal  for  marriage  to 
Elizabeth  Jones,  afterwards  his  wife,  and  one  of  the  defendants,  at 
that  time  in  the  service  of  a  Mr.  Swainson. 

On  the  7th  of  July,  1846,  Miss  Jones  executed  the  settlement  in 
question,  which  was  dated  on  that  day,  and  made  between  Miss 
Jones  of  the  one  part,  and  three  trustees,  one  of  whom  was  Mr. 
Swainson,  of  the  other  part.  After  reciting  that  Miss  Jones  was 
entitled  to  2,1002.,  then  in  the  hands  of  Messrs.  Clayton  and 
Gladstone,  and  of  London  and  Greenwich  Railway  shares,  and 
that  she  was  desirous  of  settling  the  same  upon  the  trusts  after 
declared,  she  thereby  assigned  the  money  and  shares  to  the 
trustees,  upon  trust  to  pay  the  income  to  her  for  her  separate 
use,  independently  of  any  husband  she  might  afterwards  marry, 
and  to  stand  possessed  of  the  capital  after  her  death  upon  trust 
for  her  children,  and  in  default  of  any  children  upon  trust  for 
such  persons  and  purposes  as  she  should  by  will  appoint,  and 
in  default  of  appointment  upon  trust  for  her  relations. 

The  suit  was  instituted  by  the  husband  against  the  wife  and 
her  trustees  to  set  aside  this  settlement.  There  was  also  a  cross 
suit  instituted  by  the  wife  by  a  next  friend  to  have  the  settlement 
carried  into  effect. 

Evidence  was  gone  into  in  both  suits;  and  one  witness 
deposed,  that  Mr.  Wrigley,  before  the  execution  of  the  settle- 
ment, had  an  interview  with  Mr.  Swainson ;  and  that,  previoaslp- 
to  such  interview,  Mr.  Wrigley  told  the  witness  that  he  wa^ 
going  to  see  Mr.  Swainson,  and  that  Mr.  Swainson  was  abou^ 
[  *469  ]  to  talk  with  him  concerning  Miss  Jones'  ^property  and  a  settle-^ 
ment.  She  also  deposed,  that,  after  Mr.  Wrigley  had  seen  Mr^ 
Swainson,  he  told  her  that  everything  was  arranged  satisfactorily- 
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and  that  all  would   be   comfortable.     The    witness  was  positive     Wbiolby 
(he  word  **  settlement "  was  used  in  the  conversation.  Swainson. 

Mr.  Wrigley,  in  his  answer  in  the  cross  suit,  admitted,  that  in  an 
interview  with  Miss  Jones,  his  then  intended  wife,  he  had  said,  that 
as  his  business  did  not  require  much  capital,  he  should  not  want 
any  part  of  her  property  for  the  purposes  of  his  business ;  and  that, 
therefore,  he  would  not  object  to  her  capital  being  settled  so  as 
to  remain  at  her  disposal.  He  admitted  the  interview  with 
Mr.  Swainson,  and  that  he  had  said  he  should  not  want  any  of  her 
property  for  his  business ;  but  he  added,  that  he  had  no  intention 
of  beooming  bound  by  any  settlement  of  her  property  which  might 
be  executed  without  his  further  concurrence,  or  of  authorising 
Mr.  Swainson  to  cause  any  settlement  of  such  property  to  be 
prepared  or  executed. 

There  was  no  evidence  of  Mr.  Wrigley  having  had  notice  that  any 
settlement  had  been  executed  before  the  marriage. 

ilr.  Russell  and  Mr.  C.  T.  Simpson,  for  Mr.  Wrigley,  cited 
Goddard  v.  Snow  (i),  and  contended,  that  upon  the  evidence  it  was 
dear,  that  the  settlement  was  kept  from  the  knowledge  of  Mr. 
Vrigiey  till  after  the  marriage,  and  was  a  fraud  upon  the  marital 
right 

Mr,  Wigram  and  Mr.  Bazalgette  for  the  trustees ;  and  Mr.  Bacon 
and  Mr.  Follett  for  Mrs.  Wrigley  : 

There  is  no  proof  of  any  concealment.  On  the  contrary,  the 
btaition  to  make  a  settlement  was  communicated  to  Mr.  Wrigley 
and  met  with  his  assent.  He  had  every  reason  to  believe  that  a 
settlement  would  be  made ;  and  it  has  never  been  held  necessary 
that  the  exact  terms  of  it  should  be  made  known  to  *the  husband.  [  *^^^  3 
There  has  been  no  fraudulent  concealment.  (The  following  cases 
were  referred  to:  Strathmore  v.  Bowes  {2),  De  MannevUle  v. 
Crumpton  (3),  St.  George  v.  Wake  (4),  England  v.  Downs  (5),  and 
Ta^  r.  Ptigh  (6).) 

Mr.  RuMseU^  in  reply. 

Thx  Vxcb-Chanobllor  : 
It  would  probably  be  improper  to  decide  against  the  validity  of 

(1)  25  B.  B.  Ill  (1  Bum.  485).        (4)  36  B.  B.  389  (1  My.  &  K.  610). 

(2)  1  B.  B.  76  (2  Cox,  28).  (5)  50  B.  B.  268  (2  Beav.  522). 
a)  12  B.  B.  233  (1  V.  &  B.  354).       (6)  58  B  B  214  (1  Hare,  608). 
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this  settlement  without  knowing  the  testimony  that  Mr.  Swainson 
would  give,  if  examined  as  a  witness. 

The  question  however  is,  whether  it  is  necessary  to  put  the 
parlies  to  the  expense  and  delay  which  would  arise  from  examining 
Mr.  Swainson.  That  question  depends  on  two  others,  which  may, 
I  think,  be  represented  thus :  whether  it  is  a  just  inference  from 
the  evidence,  that  Mr.  Wrigley  had  notice  in  fact  before  his 
marriage,  and  notice  in  fact  early  enough  before  the  marriage,  that, 
it  was  intended  by  Miss  Jones,  now  Mrs.  Wrigley,  and  by  Mr. 
Swainson,  previously  to  the  marriage,  that  her  property  or  the 
bulk  of  it  should  be  settled ;  and  secondly,  whether,  if  Mr.  Wrigley 
married  under  the  impression  that  a  settlement  of  her  property  had 
not  been  made,  that  belief  or  impression  was  one  which  he  was  not 
justified  in  entertaining. 

And  I  think  these  questions  ought  to  be  answered  in  the 
afllrmative.  The  facts  already  proved  are,  in  my  judgment, 
sufficient  to  preclude  him  from  complaining  that  he  married,  if  he 
did  in  fact  marry,  without  notice  of  the  settlement.  I  think,  that, 
consistently  with  all  the  authorities,  the  relief  which  the  plaintiff 
Mr.  Wrigley  asks  ought  to  be  refused. 

I  think  that  the  two  bills  ought  to  be  dismissed,  with  costs ;  and 
I  so  dismiss  them. 


1849. 
June  5, 11. 

Knight 
Bruce,  V.-C. 

[162] 


MAY  V.  GRAVE. 

(3  De  G.  &  Sm.  462—464 ;  S.  C.  18  L.  J.  Ch.  401 ;  13  Jur.  1021.) 
Unreceived  dividends  held  not  to  pass  under  the  words  **  ready  money." 

William  May,  by  his  will,  bequeathed  as  follows:  **  I  give  and 
bequeath  all  and  singular  my  ready  money,  monies  in  the  funds, 
live  and  dead  stock,  and  growing  crops,  household  furniture, 
fixtures,  wines  and  other  liquors,  plate,  linen,  china,  horses, 
harness,  carriages  of  all  sorts,  implements  and  utensils  in  hus- 
bandry, and  all  other  my  property  and  effects,  except  securities  for 
money,  which  shall  be  in,  upon,  or  about  the  messuage  or  tenement, 
farm,  and  lands  in  my  occupation  at  the  time  of  my  decease,  unto 
my  dear  and  loving  wife  Elizabeth  May,  to  and  for  her  own  use 
and  benefit." 

By  a  codicil  the  testator  bequeathed  as  follows :  "  Whereas  I  havo 
in  and  by  my  said  will  given  and  bequeathed  unto  my  dear  wife 
Elizabeth,  all  and  singular  my  ready  money  and  other  my  personal 
estate,  including  monies  in   the  funds,  with  an  exception  as  to 
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secarides  for  money,  as  therein  mentioned :  Now  it  is  my  will  and         Mat 
meaning,  and   I  do  hereby  revoke  that  part  of  the  said  bequest      GbIVb. 
which  includes  monies  in  the  funds;  and  direct  that,  from  and 
after  the  decease  of  my  said  wife,  the  same  shall  sink  into  and  form 
part  of  my  residuary  personal  estate,  for  the  benefit  of  my  residuary 
legate." 

The  cause  now  came  on  upon  exceptions  to  the  Master's  report. 

Part  of  the  testator's  estate  consisted  of  1,210^.  10«.  for  dividends 
on  23,80(M.  3Z.  per  cent.  Reduced  Bank  Annuities,  and  4,000Z.  New 
Ul  per  cent.  Annuities,  which  had  accrued  due  in  the  testator's 
lifetime,  but  the  dividend  warrants  for  which  had  not  been  received 
by  him. 

The  Master  had  found  that  this  sum  formed  part  of  the  testator's 
personal  estate  specifically  bequeathed,  considering  that  it  passed 
mder  the  term  "  ready  money." 

To  this  finding  the  residuary  legatees  excepted. 

Mr.  Bacon  and  Mr.  C.  Elli8,  in  support  of  the  exceptions.  r  ^gg  -i 

Mr.  Maliiu  and  Mr.  Hardy  were  for  the  executors. 

Mr.  Swanston,  Mr.  Calvert,  and  Mr.  Qoldsmid,  in  support  of 
the  Master's  finding: 

The  dividends  are  placed  by  the  Government  in  the  Bank,  to  be 
(<iid  U)  the  stock  holders.  They  do  not  constitute  a  debt  from  the 
^k  to  the  holders ;  but  are  really  monies  deposited  for  their  use, 
^  are  therefore  much  more  within  the  term  **  ready  money  "  than 
^ooejat  a  banker's,  which  is  clearly  not  a  deposit,  (the  banker 
^^  at  liberty  to  use  it),  and  yet  that  has  been  held  to  pass  under 
^  term  "ready  money:"  Parker  v.  Mar  chant  (i),  Vaisey  v. 
Hi^Holds  (2),  Fryer  v.  lianken  (3). 

Thi  Vicm-Chancellor  : 

^ith  deference  to  the  Master,  it  appears  to  me,  that,  consistently 
'i^  Vaitey  v.  Reynolds,  Parker  v.  Marchant,  and  Fryer  v.  Ranken, 
^*«  might  have  found  in  favour  of  the  exceptants.  The  dividends 
^  qiiestion  were  due  on  stock  belonging  to  the  testator,  for  which 
^  had  not  received  or  demanded  the  dividend  warrants.  The 
*«««tator  going  himself,  or  any  person  acting  for  him  under  a  power 
^  attorney,  might  have  obtained  the  dividend  warrants,  and  might 

l>  57  R.  B.  327  (1  Y.  &  C.  C.  0.  (2)  29  R  E.  4  (6  Buss.  12). 

^^^  (3)  54  R.  K.  328  (11  Sim.  65). 
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.  have  converted  them  into  cash ;  but  my  opinion  is,  that  dividends, 
in  that  situation,  are  not  "  ready  money,*'  unless  there  is  something 
in  the  context  to  give  the  words  some  other  than  their  ordinary 
meaning. 

It  has  then  been  argued,  that,  even  assuming  the  language  of  the 
will  to  be  open  to  doubt,  tlie  codicil  made  a  *diflference  in  favour  of 
the  widow ;  but  I  do  not  think  it  would  be  proper  so  to  construe  the 
words  of  the  testator  in  this  codicil.  My  opinion  is,  that  the  widow 
did  not  take  these  dividends. 

The  exceptions  must  be  allowed,  the  deposit  be  returned,  and  the 
costs  be  costs  in  the  cause. 


1849. 
June  27. 

Knight 
Bbucu,  V. 

[475] 


AARON   V.  AARON  (1). 

(3  De  G.  &  Sm.  475—480;  S.  0.  14  Jur.  126.) 

.Q  A  testator  made  his  will,  duly  attested  so  afl  to  pass  freehold  estate,  dated 

in  1828.  In  May,  1831,  he  made  a  codicil,  which  was  attested  by  two 
witnesses  only,  declaring  it  to  be  a  codicil  to  his  will,  and  directing  that  it 
should  be  annexed  thereto.  This  codicil  varied  the  disposition  of  parts  of 
his  real  estate.  In  September,  1831,  he  made  a  second  codicil,  duly  attested 
so  as  to  pass  freehold  estate,  which  he  declared  to  be  a  second  codicil  to  hia 
will,  and  directed  the  same  to  be  annexed  thereto  and  taken  as  part  thereof. 
The  second  codicil  concluded  by  confirming  his  will :  Held,  that  the  second 
codicil  gave  the  same  effect  to  the  first  codicil  as  if  it  had  been  duly  attested 
by  three  witnesses. 

John  Aaron  by  his  v/ill,  dated  the  25th  of  August,  1828,  duly 
executed  in  the  presence  of  and  attested  by  three  witneBses,  gave 
unto  his  grandson  James  Aaron,  his  heirs,  executors,  administrators^ 
and  assigns,  for  ever,  all  his  real  and  personal  estates  whatsoever, 
subject  to  and  chargeable  with  the  payment  of  the  annuity   and 
legacies  thereinafter  mentioned,  and  also  of  his  debts.    The  testator 
also  gave  unto  his  son  John  Aaron  for  his  life  an  annuity  of  201. 
He  also  gave  unto  his  nephew  Mark  Aaron  a  legacy  of  400Z. ;  and  he 
gave  other  legacies.    And  in  case  his  said  grandson  James  Aaron 
should  die  without  leaving  lawful  issue,  the  testator  devised  unto 
his  (the  testator^s)  nephew  Mark  Aaron,   and  his  heirs,   all    his 
freehold  hereditaments  ;  and  he  appointed  his  said  grandson  James 
Aaron  executor  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  21st  of  May, 
18B1,  which  was  attested  by  two  witnesses  only;  and  thereby,  after 
revoking  the  annuity  given  in  his  will  to  his  son  John  Aaron,   the 


(1)  Burton  v.  Newhery  (1875)  1  Ch. 
D.  234,  45  L.  J.  Ch.  202,  34  Ii.  T.  16  ; 


Qreen  v.  THhe  (1878)  9  Ch.  D.  231,  4; 
L.  J.  Ch.  783,  38  L.  T.  914. 
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testator  gave  to  Ann  Aaron,  the  wife  of  the  said  John  Aaron,  an  Aaron 
annuity  of  70Z.,  free  from  the  control  of  her  husband,  with  a  power  aaeon. 
of  entry  and  diatress  to  her  over  his  real  estate  in  case  the  annuity 
should  be  in  arrear.  And  the  testator  gave  to  the  four  sons  of 
Mark  Aaron,  viz.  Thomas,  John,  William,  and  Mark,  the  sum  of 
lOM.  each.  And  the  testator  ratified  and  confirmed  his  will  in  all 
other  particulars. 

The  testator  afterwards  made  a  second  codicil  to  his  will,  dated 
the  26th  of  September,  1831,  which  was  duly  executed  and  attested 
by  three  witnesses,  in  which  the  following  recital  occurs :  ''Whereas, 
I,  John  Aaron,  &c.,  have  made  and  duly  executed  my  last  will  and 
testament  in  writing,  bearing  date  the  23rd  day  of  August,  1828* 
and  also  a  codicil  annexed  thereto,  bearing  date  the  21st  day  ^of  [  *^'^^  ] 
May,  1881 ; "  and  he  thereby  revoked  the  devise  of  his  real  estate 
contained  in  his  will  to  his  nephew  Mark  Aaron  and  his  heirs,  and 
devised  his  real  estates,  in  the  event  of  his  grandson  James  Aaron 
dying  without  issue,  unto  his  two  granddaughters  Mary  Ann  Wheel- 
house  and  Charlotte  Aaron  during  their  lives,  the  rental  to  be 
equally  divided  between  them ;  and  the  testator  directed,  that,  at 
their  decease,  whatever  children  they  might  have  should  be  entitled 
in  the  manner  set  out  in  this  second  codicil.  And  the  testator 
concluded  his  second  codicil  thus :  "  And  I  do  hereby  ratify  and 
confirm  my  said  will  in  all  other  particulars  thereof.'* 

The  testator  died  in  October  following  the  date  of  the  last  codicil, 
and  his  will  and  two  codicils  were  proved  by  James  Aaron,  on  the 
Ist  of  November,  1881. 

In  a  Buit  by  the  plaintiff  Mark  Aaron,  the  testator's  nephew, 
against  James  Aaron  and  the  other  persons  claiming  to  be  bene- 
ficially interested  under  the  will  and  two  codicils,  a  question  arose, 
whether  the  devises  and  gifts  contained  in  the  first  codicil,  so  far  as 
they  related  to  or  affected  to  charge  the  real  estate  of  the  testator, 
failed,  by  reason  that  the  execution  of  that  codicil  by  the  testator 
was  not  attested  by  three  witnesses ;  or  whether  the  reference  to 
the  first  codicil  contained  in  the  second  codicil,  the  execution  of 
which  by  the  testator  was  duly  attested  by  three  witnesses, 
although  it  did  not  in  express  words  confirm  the  first  codicil  as  well 
B8  the  will,  was  sufficient  to  give  it  validity. 

Mr.  Faber  for  the  plaintiff;  and 

Mr,  Kyle  and  Mr.  Robson,  for  defendants  in  the  same  Interest 
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AABOK       with  the  plaintiff,  submitted  that  the  second  codicil  set  up  the  first ; 

Aaron.  ^^^^  ^^^^  *he  first  codicil  was  valid  as  to  the  real  estate  of  the 
testator,  although  it  was  attested  by  two  witnesses  only.  [They 
cited  Gordon  v.  Lord  Reay  (i),  Doe  d.  Williams  v.  Evan${2),  and 
Carleton  v.  Oiiffin  (8)  and  other  cases.] 

[  *78  ]  Mr.  Bird,  for  a  defendant : 

The  first  codicil  was  not  made  effectual  to  pass  real  estate  by 
the  second.  The  decision  in  Gordon  v.  Lm'd  Reay  was  contrary  to 
the  general  impression  of  what  the  law  was  on  the  subject. 
[He  cited  The  Attorney-General  v.  Barnes  {A  and  Utterton  v. 
Robins  (6).] 

Mr.  J.  Parker  and  Mr.  J.  H.  Humphry  appeared  for   two 
legatees  under  the  will. 

[  479  ]  The  Vicb-Chancbllor  remarked,  that  in  Doe  v.  Evans  (2)  the  will 

related  to  several  descriptions  of  property ;  it  was  not  confined  to 
land. 

After  reading  at  length  the  judgment  of  Bayley,  B.,  in  that  ca8e» 
his  Honour  proceeded : 

Now  it  can  make  no  difference  whether  the  codicil  be  written  on 
the  same  paper  with  the  will,  or  written  at  a  subsequent  period  or 
not.  Here  a  codicil  is  referred  to,  and  there  is  no  dispute  what  the 
instrument  was.  The  second  codicil  commences  thus,  "  Whereas, 
I,  John  Aaron,  &c.,  have  made  and  duly  executed  my  last  will  and 
testament  in  writing,  bearing  date  the  28rd  day  of  August,  1828, 
and  also  a  codicil  annexed  thereto,  bearing  date  the  21st  day  of 
May,  1831."  It  is  perfectly  clear,  in  my  opinion,  what  the 
instrument  here  mentioned  is.  If  the  remark  is  not  too  trifling,  I 
observe,  that  in  the  first  codicil  the  testator  says,  "I  do  hereby 
declare  this  present  writing  to  be  a  codicil  to  my  said  will,  and  I  do 
direct  the  same  to  be  annexed  thereto ;  *'  and  turning  to  the  second 
codicil,  I  find  that  the  testator  there  says,  "  I  do  hereby  declare 
this  present  writing  to  be  a  second  codicil  to  my  said  will,  and 
I  do  direct  the  same  to  be  annexed  thereto  and  taken  as  a 
second  part  thereof : "  it  concludes,  I  agree,  only  confirming  the 

(1)  36  B.  E.  160  (5  Sim.  274).  (4)  Prec.  Ch.  270 ;  S.C.SCh.  Eep. 

(2)  38  R.  B.  679  (3  Tyr.  66;  5.  C.      160. 

1  Or.  &  M.  42).  (6)  40  B.  B,  326  (1  Ad.  A  El.  423). 

(3)  1  Burr.  649. 
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will ;  whicVi  g&i^e  Tiae    to    a   very  apposite  observation  made   by 
Mr.  Bird. 

The  intention  oi  ihe  second  codicil,  as  collected  from  the  whole  of 
it,  was  to  con&nn  Vhe  first  codicil.  That  is  done  by  an  instrument 
duly  attested,  liow,  whatever  I  might  have  thought  of  this  question, 
independently  of  the  case  of  Gordon  v.  Lord  Reay,  and  the  observa- 
tioDs  of  Batley,  B.,  in  the  case  in  the  Exchequer,  I  must,  if  I  am 
to  decide  myself  without  having  the  opinion  of  a  court  of  law,  say, 
that  the  effect  of  the  will  and  second  codicil  was  to  place  the  first 
codicil  in  the  same  situation  as  if  it  had  *been  attested  by  three 
vitnesaes.  I  decide  the  question,  because  I  am  bound  or  requested 
to  do  BO  ;  bat  I  should  have  been  glad  to  have  had  the  opinion  of  a 
court  of  law  on  the  point.  I  proceed  on  the  ground  that  otherwise 
I  should  in  substance  be  contravening  those  two  authorities.  In  so 
deciding,  I  think  that  I  am  not  contravening  Utterton  v.  Robins. 


Aarok 

r. 
Aaron. 


[  M80] 


GREEN  V.  GREEN. 

(3  De  G.  &  Sm.  480—484 ;  S.  C.  18  L.  J.  Ch.  465 ;  14  Jur.  73.) 

A  testator,  by  will  executed  in  1838,  gave  the  residue  of  his  real  and 
persoikal  estate  to  trustees,  upon  trust,  to  pay  an  annuity  to  his  wife,  and 
to  invest  the  sum  of  1,000/.,  and  pay  the  interest  to  his  son  for  life ;  and, 
after  his  decease,  to  any  widow  of  his  son ;  and,  after  her  decease,  upon 
trust,  as  to  the  principal,  for  his  children ;  and  subject  to  the  annuity  and 
to  the  above  and  another  legacy,  upon  trusts  expressed  thus :  "  In  trust 
for  all  my  children,  iu  equal  shares,  and  the  heirs  of  their  bodies,  (except 
ss  to  my  son  J.  F.  G.,  and  his  children  and  their  issue,  whose  share,  in 
ooBsequenoe  of  the  1,000/.  set  apart  for  him  and  them  as  aforesaid,  shall  be 
imted  at  1 ,000/.  less  than  the  share  of  any  other  of  my  childi-en) ;  and  in 
cam  there  shall  be  a  failure  of  issue  of  any  of  such  children,  then,  as  to  the 
bhare  or  shares  of  him,  her,  or  them,  whose  issue  shall  so  fail,  to  the  use  of 
the  others  or  other  of  them,  and  the  several  heirs  of  their  respective  bodies." 
The  testator  was  possessed  of  freehold  and  leasehold  property,  and  left 
J.  F.  G.  and  one  other  child.  J.  F.  G.  executed  a  disentailing  deed :  Held, 
that  J.  F.  G.  was  entitled  in  fee  to  half  of  the  testator's  freeholds,  and 
absolutely  to  his  leaseholds ;  that  the  parenthetical  expression  was  merely 
explanatory,  and  that  the  29th  section  of  the  Wills  Act  did  not  affect  the 
devise  and  gift. 

Jomr  SixHOMB  Gbbem,  by  his  will,  dated  the  18th  day  of  October, 
1^,  gave,  devised,  and  bequeathed  the  residue  and  remainder  of 
iiiA  real  and  personal  estate  to  Joseph  Bock  and  William  Fowler,  their 
kciira,  executors,  administrators,  and  assigns,  upon  trust  to  convert 
hk  personal  estate  into  money,  and,  after  paying  his  debts,  funeral 
umI  teaiamentary  expenses,  and  legacies,  upon  trust,  (among  other 
ttungs)  oal  of  the  rents,  dividends,  and  annual  proceeds  of  his 


1849. 
June  28. 

Knight 
Bruck,  V.-C. 

[480] 
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gkebn       property,  to  pay  to  his  wife  an  annuity  of  1002. ;  and  upon  trust  to 
Grren.      invest  the  principal  sum  of  2,000Z.,  and  stand  possessed  thereof  upon 
trust  to  pay  the  interest  of  1,000L,  part  thereof ,  to  Mary  Green  his 
daughter,  for  her  separate  use  for  life ;  and,  after  her  decease,  to 
any  husband  of  his  daughter,  for  his  life ;  and,  after  his  decease, 
upon  trust,  as  to  the  principal,  for  the  children  or  child  of  the  said 
Mary  Green ;  and  to  pay  the  interest  of  1,000!.,  other  part  of  the 
said  sum  of  2,0002.,  unto  his  son  John  Fowler  Green,  for  life ;  and, 
[  *^sO      after  his  decease,  to  pay  the  ^same  to  any  wife  of  his  said  son,  for 
life ;  and,  after  her  decease,  upon  trust,  as  to  the  principal,  for  the 
children  or  child  of  his  said  son,  in  the  same  manner  as  the  1,0002. 
was  given  in  favour  of  the  testator's  daughter  and  her  children. 
The  will  then  proceeded  as  follows :  **  And  subject  to  such  annuity 
to  my  said  wife,  and  the  said  sum  of  1,0001.  in  favour  of  my  said 
daughter,  her  husband,  and  children  as  aforesaid,  and  the  1,0002. 
set  apart  for  my  said  son  John  Fowler  Green  and  his  issue  as 
aforesaid,  upon  trust,  that  they  my  said  trustees,  Joseph  Bock  and 
William  Fowler,  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  survivor,  shall  and  do  stand 
possessed  of  the  residue  and  remainder  of  my  said  estate  and 
effects,  according  to  the  nature  of  the  said  estates  respectively^  in 
trust  for  all  and  every  my  child  or  children,  in  equal  shares  and 
proportions,  and  the  several  heirs  of  their  respective  bodies,  (except 
as  to  my  said  son  John  Fowler  Green  and  his  children,  and  their 
issue,  whose  share,  in  consequence  of  the  1,0002.  set  apart  for  him 
and  them  as  aforesaid,  shall  be  rated  at  1,0002.  less  than  the  share 
of  any  other  of  my  children) ;  and,  in  case  there  shall  be  a  failure 
of  issue  of  any  of  such  children,  then,  as  to  the  share  or  shares  of 
him,  her,  or  them,  whose  issue  shall  so  fail,  to  the  use  of  the  others 
or  other  of  them,  as  tenants  in  common,  and  the  several  heirs  of 
their  respective  bodies:  And,  in  case  there  shall   be  a  failure  of 
issue  of  all  such  children,  then  to  the  use  of  such  one  child  and  the 
heirs  of  his  or  her  body.    But  it  is  my  mind  and  will,  that  no 
child  shall  have  a  vested  interest  until  the  age  of  twenty-one 
years  as  to  sons,  at  which  time  his  share  shall  be  conveyed  over 
or  paid  to  him,  and  daughters  at  the  age  of  twenty-one  years  or 
marriage." 

The  testator  directed,  that  the  shares  of  each  daughter,  whec^ 
vested,  should  be  conveyed  to  trustees,  and  be  invested  and  held 
under  the  same  trusts  in  favour  of  such  daughter  and  her  husband 
and  their  issue,  as  the  trusts  relating  to  his  daughter  Mary  and  her 
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hoflband  and  issue,  *under  the  bequest  of  the  sum  of  1,000Z.    The       Grbrn 
testator  appointed  Messrs.  Rock  and  Fowler  executors  of  his  will.  grkiw. 

The  testator  died  on  the  28th  of  April,  1841,  leaving  John  Fowler       [  ♦482  ] 
Green  and  Mary  Green,  the  two  children  named  in  the  will.     Mary 
Green  married  Bobert  Baynes  in  1889,  and  had  three  children. 

The  executors  duly  proved  the  testator's  will.  The  testator  died 
seised  and  possessed  of  freehold  and  leasehold  estates,  and  of  a 
sorplos  of  personalty  applicable  to  the  trusts  declared  of  the 
residue. 

John  Fowler  Green  executed  a  disentailing  deed  of  all  the  free- 
hold estates  devised  to  him  by  his  father's  will  in  1846.  He 
afterwards  instituted  the  present  suit  against  the  devisees  in  trust 
and  executors  of  the  will,  and  against  Mr.  and  Mrs.  Baynes  and 
their  children,  praying  for  a  partition  of  the  freehold  and  leasehold 
estates  of  the  testator,  and  for  the  administration  of  his  personal 
estate.  At  the  hearing,  a  reference  was  directed  to  the  Master 
who  found  (among  other  things)  the  facts  as  above  stated. 

The  cause  now  came  on  upon  further  directions.  The  principal 
qQestion  that  arose  was,  whether,  under  the  limitations  and  trusts 
of  the  testator's  will,  the  plaintiff  took  an  estate  tail  in  the  testator's 
real  estates,  and  an  absolute  estate  in  his  leasehold  estates,  or 
whether  he  took  an  estate  for  his  life  only  with  remainder  to  his 
children,  if  he  should  have  any,  with  remainder  to  Mrs.  Baynes  and 
her  children. 

Mr.  J.  V.  Prior,  for  the  plaintiff.     *     *     * 

Mr.  Humphry  and  Mr.  F.  T.  White  for  Mr.  and  Mrs.  Baynes        T  *83  ] 
and  their  children : 

The  parenthesis  in  the  devise  and  gift  of  the  residue,  ''  except  as 
to  my  said  son  John  Fowler  Green,"  <fec.,  operated  to  convert  the 
estate,  which  the  will  gave  to  him  and  the  heirs  of  his  body,  from 
an  estate  tail  in  the  plaintiff  into  an  estate  in  him  for  life  in  the 
freehold  property,  with  remainder  to  his  children  if  he  shall  have 
&Dy,  with  remainder  over  to  Mrs.  Baynes  and  her  issue  in  case 
of  the  death  of  the  plaintiff  without  issue. 

The  case  as  to  the  leasehold  property  is  within  the  exception  in 
the  29th  section.  It  follows  that,  as  to  the  freeholds  and  also  as  to 
the  leaseholds,  the  plaintiff  is  tenant  for  life  only.  [They  cited 
«^«ev.  ilttdfey(i).] 

(1)  I  R.  R  -iG  (1  Cox,  325). 
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Gkbbn 

r, 
Grbek. 
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Mr.  Faber  for  the  devisees  in  trust  and  executors. 

Mr.  Craig  appeared  for  another  defendant : 

Even  before  the  Wills  Act,  such  a  devise  and  limitation  as  that 
in  the  present  case  would  not  have  created  an  estate  tail :  [Forth 
V.  Chapman  (1)  and  Daintry  v.  Daintry  (2).]  The  Wills  Act,  however, 
afifects  all  such  limitations  as  those  in  the  present  case.     «     «     « 

Thb  Vicb-Chancbllor  : 

I  consider  the  language  of  the  parenthesis  in  the  will  as  not 
strong  enough  to  change  the  construction  of  the  previous  language. 
I  agree,  that,  speaking  with  strict  accuracy,  there  cannot  be  a 
bequest  of  personalty  to  a  person  in  tail.  But  looking  at  the  words 
of  the  29th  section  of  the  Wills  Act,  I  must  decide  in  accordance 
with  the  prayer  of  the  bill,  that  the  plaintiflF  John  Fowler  Green  is 
entitled  in  fee  to  half  of  the  freeholds,  and  that  he  is  entitled 
absolutely  to  half  of  the  leaseholds ;  and  there  must  be  a  decree  for 
partition  as  prayed. 


1849. 
July  6. 

Knight 
Bruce,  V.-C. 

[485] 


Ex  PARTE  HAYS, 
In  re  ELIZABETH  MARY  HAYS,  an  Infant. 

(3  De  G.  &  Sm.  485—486;  S.  C.  18  L.  J.  Ch.  441 ;  13  Jur.  762.) 

A  bonus  on  a  policy  settled  on  trusts,  under  which  an  infant  was  entitled 
contingently  on  attaining  twenty-one,  directed,  on  petition  without  suit,  to 
be  anticipated  and  applied  for  maintenance  of  the  infant. 

This  was  the  petition  of  an  infant  and  her  father  for  maintenance 
out  of  capital.     There  was  no  suit  instituted. 

At  the  time  of  the  marriage  of  the  infant's  father  and  mother, 
the  latter  was  absolutely  entitled  to  one-fourth  part  of  a  sum  of 
8,000Z.  assured  in  the  Equitable  Assurance  Society  on  the  life  of  her 
father. 

By  a  settlement  executed  previously  to  her  marriage,  she  assigned 
all  her  interest  in  the  policy  upon  trust,  as  and  when  the  monies 
payable  under  the  policy  should  become  due,  to  call  in  and  invest 
the  same  in  the  names  of  the  trustees  in  real  or  Government 
securities,  and  to  pay  the  interest  thereof  to  the  mother  for  her  life 
for  her  separate  use ;  and,  after  her  death,  to  pay  the  same  to  the 
father  until  he  should  become  bankrupt  or  insolvent,  or  incumber 
the  growing  payments  thereof,  or  depart  this  life;  and  after  the 
happening  of  any  of  the  said  events,  upon  trust  to  pay  or  transfer 
(1)  IP.  Wms.  663.  (2)  3  E.  R.  179  (6  T.  R.  307). 
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the  trast  funds  unto  and  amongst  all  and  every  the  children  of  the      Ex  parte 
marriage ;  and,  if  there  should  be  but  one  child,  then  the  whole  to 
Bach  one  child ;  the  shares  of  sons  to  be  payable  at  twenty-one,  and 
the  shares  of  daughters  at  that  age  or  on  marriage,  which  should 
first  happen,  and  to  be  vested  at  such  period. 

The  settlement  contained  a  power  of  maintenance  after  the  death 
of  the  parents  ;  and  a  power  to  raise  and  apply,  for  or  towards  the 
preferment  or  advancement  or  establishment,  or  in  any  other 
manner  for  the  benefit,  of  the  child  or  children  whose  portion  or 
portions  should  not  have  actually  become  payable,  any  sum  of 
money  not  exceeding  one-half  part  or  share  of  his,  her,  or  their 
presumptive  portion  or  portions.  The  trusts,  in  the  event  of  no 
ehild  attaining  twenty-one,  or  being  a  daughter  attaining  that  age 
or  *marrying,  and  of  the  husband  surviving  his  wife,  were  for  the  [  **86  ] 
next  of  kin  of  the  wife  according  to  the  Statute  of  Distribution, 
exclusive  of  her  husband. 

In  December,  1839,  a  bonus  of  1,1402.  was  declared  in  respect  of 
the  one-fourth  interest  in  the  policy. 

In  1842,  pursuant  to  a  power  contained  in  the  settlement,  the 
trastees  had,  by  the  surrender  to  the  office  of  the  sum  of  600/.,  part 
of  the  bonus  of  1,1402.,  raised  5002.  for  the  separate  use  of  the 
mother.  The  mother  died  in  1844,  having  by  her  will  appointed 
and  bequeathed  all  her  interest  under  the  settlement  to  her 
husband,  and  made  him  her  sole  executor. 

The  infant  was  the  only  issue  of  the  marriage.  The  father  was 
in  extremely  indigent  circumstances,  and  not  of  ability  to  provide  a 
home  for  or  maintain  or  educate  the  infant. 

It  had  been  ascertained  that  the  assurance  office  would  pay  in 
advance  to  the  trustees  4372.,  as  the  present  value  of  the  sum  of 
5401. ;  but  the  trustees  were  unwilling  to  make  such  surrender 
without  the  sanction  of  the  Court. 

The  prayer  was,  that  the  trustees  might  be  at  liberty  to  surrender 
the  remaining  bonus  to  the  office,  and  receive  the  sum  of  4372.  for 
the  same;  and,  the  father  being  willing  and  thereby  expressly 
consenting  to  forego  all  his  life  interest  under  the  settlement  in  the 
said  4872.,  that  the  trustees  might,  from  time  to  time,  apply  for  the 
maintenance  and  education  of  the  infant  so  much  of  the  principal 
sum  of  4872.,  or  of  the  stocks,  funds,  and  securities  in  which  the 
same  should  be  invested,  as,  together  with  interest  and  dividends  to 
aecme  thereon,  would  make  up  the  sum  of  502.  in  every  year,  until, 
by  the  death  of  the  said  John  Hays,  the  one-fourth  part  of  the 
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Ex  parte     principal  sam  assured  shoald  become  payable,  and  be  paid  by  the 

office  to  the  trustees  of  the  settlement. 

Mr.  Orenside,  for  the  petitioner. 

«  »  «  «  » 

[  ^^7  ]  It  was  stated  at  the  Bar,  that  the  father  was  about  to  emigrate 

immediately  to  Australia. 

Mr.  Fisher  consented  for  the  trustees. 

The  Yigb-Ghanoellor,  after  some  hesitation,  made  an  order  in 
accordance  with  the  prayer,  and  without  a  reference  ;  but  required 
as  a  condition,  that  the  father  should  forego  all  his  life-interest 
under  the  settlement,  as  well  in  the  one-fourth  of  the  sum  assured 
[  *488  1  as  in  the  addition.  And  *an  affidavit  was  to  be  produced  to  the 
Registrar  verifying  the  statement  of  the  father's  being  about  to 
emigrate  to  Australia. 


>849.  TURNER  V.  MAULE. 

July  12. 
-_  (3  De  G.  &  Sm.  497-^98 ;  18  L.  J.  Ch.  464;  14  Jur.  165.) 

Bruge'v^C  ^^  intestate  had  stock  in  the  funds  to  a  very  large  amount.    No  next  of 

r  Agj  -[    '  ^1^  appeared  to  claim  administration,  which  was  taken  out  bj  the  Solicitor 

'-        -*  to  the  TreasuTf .  The  administrator,  after  several  years  had  elapsed  without 

any  claim  being  substantiated,  sold  out  the  fund,  and  paid  the  proceeds 
into  the  Treasury.  Afterwards,  the  next  of  kin  appeared  and  substan- 
tiated their  title  in  a  suit  in  Chancery :  Held,  that  the  administrator,  on 
paying  over  to  them  the  proceeds  of  the  stock,  must  also  pay  interest  at  4/. 
per  cent  from  the  time  when  the  stock  was  sold  out 

This  was  a  suit  instituted  by  persons  claiming  to  be  some  of 
the  next  of  kin  of  an  intestate  named  John  Turner.  No  next  of 
kin  having  made  any  claim  for  several  years  after  the  intestate's 
decease,  and  there  being  standing  in  the  intestate's  name  57,00(M. 
Three  per  Gents.,  Mr.  Maude,  the  Solicitor  to  the  Treasury,  took 
out  administration  to  the  intestate  ;  and,  after  ineffectual  inquiries 
for  the  next  of  kin,  had  sold  out  the  fund  in  1845,  and  paid  the 
proceeds  into  the  Treasury.  Inquiries  were  directed  by  the 
decree  as  to  the  next  of  kin,  and  at  the  trial  of  an  issue  a  verdict 
had  been  found  in  favour  of  the  plaintifiis  and  some  of  the  defen- 
dants. The  cause  now  came  on  for  further  directions ;  and  a  ques- 
tion was  raised,  whether  the  defendant  Mr.  Maule  must  pay  interest 
upon  the  amount  produced  by  the  sale  of  the  stock  from  the  time 
of  its  transfer  to  the  Treasury  ? 
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Mr.  Wigram  and  Mr.  Fredingy  for  the  next  of  kin,  contended,  Turnbk 
that  Mr.  Mavle  was  in  the  same  position  as  any  other  adminis-  maule. 
trator,  and  must  replace  the  fund,  with  interest  at  4Z.  per  cent. 

Mr.  Wray^  for  Mr.  Maule^  sabmitted,  that  the  case  was  a 
pecnliar  one ;  and  that,  by  the  neglect  of  the  next  of  kin  to  come 
forward,  and  the  obscurity  and  diflSculty  which  the  intestate  him- 
self had  created  by  using  a  different  Christian  name  from  that  by 
which  he  had,  as  the  jury  had  found,  been  baptized,  the  adminis- 
trator was  perfectly  justified  in  the  course  which  he  had  taken,  and, 
as  he  had  made  no  interest  by  the  fund,  ought  not  to  pay  any. 
The  case  was  like  that  of  unclaimed  dividends  which  were  *taken  [  *498  ] 
by  the  Grown,  and  upon  which  no  interest  was  paid,  the  Crown 
retaining  the  interest,  or  using  the  money  as  compensation  for 
taking  care  of  it,  as  was  done,  in  fact,  by  bankers.  The  plaintiffs 
were  not  entitled,  either  in  respect  of  contract  or  otherwise,  to 
interest. 

Thb  Vigb-Ghangellob  : 

I  understand  the  facts  to  be  these  :  An  intestate  had  stock  in  the 
funds.  His  administrator,  without  any  necessity  arising  in  the 
eourse  of  the  administration  of  the  estate,  sold  the  stock ;  and  then, 
withoQt  any  judicial  decision,  authority,  or  investigation,  paid  it 
over  to  those  whom  the  administrator  considered  entitled.  How- 
ever correct  the  views  of  the  administrator  were  in  thus  acting,  the 
persons  entitled  to  the  fund  ought  not  to  suffer  by  the  proceeding. 
I  think  that  he  miust  replace  the  sum  produced  by  the  sale,  with 
interest  at  U.  per  cent. 


ROBINSON  V.  GELDARD.  i849. 

Jvlv  14. 

(3  De  G.  A  Sm.  499—501 ;  S.  0.  18  L.  J.  Ch.  464 ;  14  Jur.  143 ;  revsd.  on  JL 

app.  3  Mac.  &  G.  735.)  Knight 

LBbybbsbd  on  appeal,  as  reported  in  8  Mac.  &  G.  785.    See  Beau-  ^  ^^^  ^ 
wont  V.  Oliveira  (1869)  L.  B.  4  Ch.  809,  88  L.  J.   Ch.  829,  20 
L  T.  68.] 
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1849.  WATTEEU  V.  BILLAM(l). 

jHlfjh^B.  ^g  ^^  ^  ^  g^  516— 617 ;  S.  C.  18  L.  J.  Ch.  455  ;  14  Jur.  165.) 

Knight  ^  plaintiff  resident  abroad,  filing  a  bill  to  restrain  an  action  brought 

'    *'  '  against  him  by  the  defendant  in  equity,  will  not  be  ordered  to  give  security 

L  ^^^  J  for  costs. 

A  defendant's  right  to  call  for  security  for  costs,  where  the  plaintiflF  is 
out  of  the  jurisdiction,  is  not  waived  or  lost  by  his  demurring  to  the  bill 
before  moving. 

This  was  a  motion  that  the  plaintiff  might  be  ordered  to  give 
security  for  costs. 

In  the  bill,  the  plaintiff  was  described  as  "  of  Brussels,  in  Belgium, 
but  now  sojourning  at  No.  18,  Salisbury  Square,  Fleet  Street^ 
London,  contractor  for  public  works." 

The  bill  alleged,  that  the  plaintiff  had  accepted  three  bills  of 
exchange  for  the  defendant's  accommodation;  and  that,  on  the 
14th  of  February,  1849,  the  defendant  caused  the  plaintiff  to  be 
arrested  in  respect  of  these  bills  of  exchange.  That  the  plaintifif 
continued  in  Whitecross  Street  Prison  until  the  27th  of  February, 
1849;  that,  under  duress,  he  gave  eleven  bills  of  exchange  for 
sums  of  money  amounting  together  to  1671.  16«.  10(/. ;  and  that 
he  also  executed  on  that  day  an  agreement,  which  was  set  out  in 
the  bill;  and  that  he  paid  on  the  same  day  to  the  defendant 
two  sums  of  802.  and  lOZ.  The  bill  alleged  that  the  plaintiff 
was  not,  either  on  the  27th  of  February  or  then,  indebted  to 
the  defendant.  The  bill  prayed  an  account  of  the  transactions, 
and  the  payment  of  the  balance ;  that  the  three  bills  of  exchange 
might  be  cancelled,  that  the  agreement  might  be  declared  void, 
and  that  the  defendant  might  be  restrained  from  negotiating  the 
eleven  bills  of  exchange,  and  from  commencing  any  action  at 
law  in  respect  of  these  bills,  and  from  availing  himself  of  a 
Judge's  order  mentioned  in  the  bill. 

An  injunction  had  been  obtained  by  the  plaintiff,  restraining 
the  negotiation  of  the  eleven  bills.  The  defendant  then  demurred, 
and  the  plaintiff  amended.  The  defendant  again  demurred,  and 
the  demurrer  was  overruled,  and  six  weeks  given  to  answer. 

The  present  motion   was    supported   by  affidavits,  from  which 

it  appeared,  that  the  plaintiff  had   left  England  on  the  10th   of 

[  ♦517  ]      March,  to  return  to  Brussels,  his  then  place  *of  residence ;  hut, 

that  he  had  subsequently  removed  to  Paris,  where  he  was  residing 

(1)  Accidejital  and  Marine  Ins,  Co,      (1886)  31  Ch.  D.  632, 55  L.  J.  Ch.  665« 
V.  Mercati  (1866)  L.  K.  3  Eq.  200,  15      51  L.  T.  478. 
L.  T.  347 ;  Apollinarii  Co.  v.   Wilton 
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villi  \ua  tanuW ;  and  that  the  above  facte  were  not  known  to  the     WArrnu 
detendatit  \m\a\  tbe  29th  of  Jane.  Billau. 


Mr.  Saunders  moved  that  the  plaintiff  in  equity  might  be 
ordered  to  give  security  for  costs. 

Mr.  Sckcmbergj  for  the  plaintiff  in  equity,  submitted,  that  the 
defendant  had  waived  all  right  to  security  for  costs,  by  the  pro- 
eeedings  taken  in  the  cause.  He  also  contended,  that  the  suit 
ought  to  be  treated  as  a  cross  suit,  in  the  nature  of  a  defence  to  the 
action  brought  against  the  plaintiff  by  the  defendant.    *    «    « 

The  Vicb-Ghancbllor  thought  that  there  had  been  no  waiver  of 
the  right  to  require  security  for  costs ;  but  directed  inquiry  to  be 
made  by  the  Begistrar  as  to  the  practice  in  cases  where  a  defendant 
at  law  files  a  bill  in  equity  to  restrain  an  action. 

It  appeared  that  the  officers  of  the  Court  differed  on  the  point : 
one  of  tbe  Begistrars  and  Mr.  Berrey  being  of  opinion,  that,  in  this 
ease,  the  defendant  was  not  entitled  to  security  for  costs ;  but  that 
aQ  thB  other  Begistrars  were  of  a  different  opinion. 

The  Yicb-Ghancbllor  said,  he  had  had  the  advantage  of  obtaining 
the  opinions  of  the  Mastbb  of  thb  Bolls  and  of  Sir  James  Wioram 
<m  the  question,  and  they  took  the  same  view  as  the  Begistrar  with 
whom  Mr.  Berrey  concurred;  and  that,  his  own  view  being  the 
tbe  motion  must  be  refused,  but  without  costs. 


July  18. 


BRIGGS  V.  PENNY. 

(3  De  G.  A  Sm.  525—649;  S.  C.  13  Jur.  905 ;  affd.  3  Mac.  &  G.  546 ;  21 
L.  J.  Ch.  265;  16  Jur.  93.) 

[Affibmbd  on  appeal,  as  reported  in  8  Mac.  &  G.  646.] 


1849. 

July  25,  26. 

Auff,  6. 

Knight 
Bbuob,  V.-C. 

[626  ] 


B.E. — ^voi^  Lxzxnr. 
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1849.  Ex  PAETE  MARTHA  MILLER  (1), 

'^—^^       In  re  CHARLES  HENRY  SWANN,  JOHN  SWANN, 
BE^lT^o.  ^  WILLIAM  SWANN. 

[  663  ]  (3  De  G.  &  Sm.  663—554 ;  8.  C.  18  L.  J.  Bk.  9 ;  13  Jur.  146.) 

Under  the  old  law  requiring  the  enrolment  of  a  document  creating  an 
annuity,  the  non>enrolment  of  a  memorandum  of  deposit  of  deeds  to  secore 
an  annuity  deprived  the  annuitant  of  his  right  to  have  the  annuity  raised 
by  a  sale  of  the  land  which  the  memorandum  of  deposit  charged  with  the 
annuity. 

This  was  the  petition  of  an  annuity  creditor,  seeking  a  valuation 
of  her  annuity,  and  the  sale  of  certain  copyhold  lands,  of  which 
the  documents  of  title  were  deposited  to  secure  the  annuity.  It 
prayed,  in  the  usual  form,  the  application  of  the  proceeds  of  the 
sale  in  payment  of  the  value  of  the  annuity,  and  leave  to  prove  for 
the  difference. 

The  only  question  was,  whether  the  securities  for  the  annuity 
were  sufficiently  enrolled. 

The  securities  were,  first,  a  bond,  dated  April  II,  1885,  whereby, 
in  consideration  of  500Z.  paid  to  the  bankrupt  John  Swann  by  the 
petitioner,  the  bankrupts  John  Swann  and  William  Swann,  and 
their  father,  since  deceased,  became  jointly  and  severally  bound  to 
the  petitioner  in  the  penal  sum  of  500Z.,  subject  to  a  condition 
making  the  bond  void  on  punctual  payment  of  an  annuity  of  60L 
to  the  petitioner  for  her  life.  Secondly,  the  deposit,  by  the 
bankrupt,  with  the  petitioner  of  the  title  deeds  of  a  copyhold 
estate,  with  a  written  memorandum,  expressing  that  the  deposit 
was  made  by  way  of  further  security  for  the  payment  of  the 
annuity. 

A  memorial  of  the  bond  was  duly  enrolled  in  Chancery,  in 
pursuance  of  the  58  Geo.  III.  c.  141;  but  the  memorandum  of 
deposit  was  not  noticed. 

Mr.  Webb,  in  support  of  the  petition : 
[  *664  ]  It  is  not  necessary  *that  the  memorandum  of  deposit  should  be 

enrolled.    [He  cited  Morris  v.  Jonea  (2),  8  Geo.  IV.  c.  92,  s.  2,  and 
Doe  V.  Bingham  (8).] 

Mr.  Russell  for  the  assignees  [cited  56  Geo.  III.  c.  141,  and 
SandUands  v.  Marsh  (4)]. 

(1)  See  now  Oreavea  v.  Tofield  (1880)  Vict,  a  16,  b.  12.— O.  A.  S. 
14  Ch.  D.  563,  60  L.  J.  Oh.  118,  43  (2)  26  B.  B.  620  (2  B.  &  0.  232). 

L.  T.   100,   as    to    the    omission   to  (3)  23  R  B.  438  (4  B.  &  Aid.  672). 

enrol  an  annuity  deed  under  18  &  19  (4)  2B.&Ald.673;  Bee2HB.E.60;Si». 
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Mr.  Webb,  in  reply,  sabmitted  that,  as  the  deposit  would  have      Ex  parte 


been  good  witboot  a  memorandum,  the  want  of  enrolment  of  that 
docoment  could  not  affect  the  case,  except  as  to  costs. 

The  Yicb-Ghancbllob  : 

I  think  that  there  is,  for  this  purpose,  no  substantial  difference 
between  the  two  Acts.  I  will,  however,  give  the  petitioner  the 
opportunity  of  entering  a  claim  and  filing  a  bill ;  and,  unless  she 
should  do  so  within  a  limited  time,  the  petition  must  be  dismissed, 
with  costs. 


MlLLUR. 


Ex   PARTE   BIDDULPH,  1849. 

In  ke  BIDDULPH,  and  Others.  ^—' 

(3  De  G.  &  Sm.  587--589.)  BB^B,Ta 

A  partner  in  a  Bank  drew  out  part  of  a  balance  standing  to  the  account  [  587  ] 
of  tmsteee  of  a  will,  under  which  he  was  interested,  without  the  authority 
of  the  trustees,  and  invested  it  upon  a  canal  mortgage,  which  was  an 
unauthorised  security :  Held,  on  the  bankruptcy  of  the  bankers,  that  the 
oestois  que  trustent  were  entitled  to  prove  for  the  whole  of  the  balance, 
without  giving  up  the  canal  mortgage. 

Thsbb  were  two  petitions,  the  latter  of  which  was  that  of  the 
assignees,  seeking  to  expunge  or  reduce  a  proof  which  had  been 
admitted  for  7,0002.  The  bankrupts  were  Messrs.  Wright  &  Co., 
bankers,  Henrietta  Street,  Covent  Garden.  One  of  the  partners, 
Mr.  John  Wright,  was  interested  under  a  will  of  a  Mr.  Anthony 
Wright.  The  amount  proved  was  part  of  a  sum  standing  to  the 
account  of  the  trustees  of  the  will,  and  had  been  withdrawn  by 
Mr.  John  Wright,  and  subsequently  invested  upon  a  mortgage  or 
charge  upon  the  Stort  Navigation  and  Hertford  Union  Canal, 
belonging  to  the  trustees  of  Sir  George  Duckett,  not  authorised  by 
the  trusts  of  Mr.  Anthony  Wright's  will.  A  former  petition  had 
been  presented  by  the  executors  of  the  surviving  trustee  of  the 
will,  for  sale  of  the  security,  and  leave  to  prove  for  the  difference. 
Afterwards  a  petition  was  presented  by  the  cestuis  que  trustent,  for 
Uberty  to  prove ;  and  under  an  order  made  upon  that  petition  the 
proof  now  in  question  had  been  admitted,  after  an  investigation 
and  examination  of  witnesses  before  the  Commissioner  with  refer- 
ence to  the  question  whether  Mr.  John  Wright  had  the  authority  of 
Mr.  Plowden,  the  surviving  trustee  of  the  will,  for  withdrawing  the 
fund ;  it  having  been  alleged  that  Mr.  John  Wright  had,  without 
any  objection  from   the  surviving  trustee,   exercised  the  entire 

26—2 
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Ex  pArte  ♦control  of  the  trust  funds  and  of  the  account  of  the  trust  estate 
r  •ggg  -I  witn  tne  banking  firm.  It  was  now  contended  that  the  evidence 
before  the  Commissioner  proved  Mr.  John  Wright  to  have  been  the 
agent  of  the  surviving  trustee  in  withdrawing  the  fund ;  and  that 
therefore  the  payment  to  him  was  a  payment  to  the  trust  estate, 
and  discharged  the  firm.  It  was  further  contended,  that  the 
petitioners  could  not  take  the  benefit  of  Sir  George  Dnckett's 
mortgage  without  affirming  the  transaction ;  and  that  at  any  rate 
the  proof  could  not  stand  for  the  full  amount,  but  only  for  so  much 
as  the  proceeds  of  the  security  were  insufficient  to  satisfy. 

Mr.  Swanston  and  Mr.  Amphlett^  in  support  of  the  latter 
petition. 

Mr.  C.  P.  Cooper,  Mr.  Bacon,  Mr.  Renshaw,  Mr.  J.  A.  Cooke, 
and  Mr.  F.  RiddeU  appeared  for  the  several  respondents,  but  were 
not  called  upon. 

Thb  Vice-Ghanoellor  : 

Mr.  John  Wright  has  been  examined  as  a  witness ;  Mr.  Anthony 
Wright  was  alive,  and  has  been,  or  might  have  been,  a  witness. 
Both  were  partners  at  the  time  of  the  transaction.  In  that  state  of 
circumstances,  it  would,  in  my  opinion,  be  a  most  unjust  and 
improper  estimation  of  the  evidence,  to  say  that  it  proves  an 
authority,  directly  or  circumstantially,  previous  or  subsequent  to 
the  transaction,  upon  the  part  of  Mr.  Plowden,  to  pay  the  sum  of 
7,0002.  in  question  either  to  Mr.  John  Wright  or  to  his  order,  or  in 
such  manner  as  Mr.  John  Wright  should  direct.  The  consequence 
is,  that  the  joint  estate  has  not,  in  my  opinion,  discharged  itself  of 
its  original  liability  to  answer  the  7,0002.  The  proof,  therefore, 
must  stand,  subject  to  the  question  as  to  Sir  George  Duckett's 
mortgage. 
[  *589  ]  It  so  happened,  that  when  the  7,0002.  was  withdrawn  *from  the 

Bank  of  Wright  &  Co.,  Mr.  John  Wright  invested  it  upon  a  mort- 
gage. No  doubt  that  was  done  with  fair  and  honest  intentions. 
Now,  it  is  said  that  neither  those  who  represent  Mr.  Plowden,  nor 
the  persons  beneficially  interested  in  the  capital  of  Mr.  Anthony 
Wright's  estate,  can  claim  the  proof  without  rejecting  the  mortgage, 
or  claim  any  benefit  from  the  mortgage  without  relinquishing  the 
proof.  That  is  not  my  opinion.  The  liability  of  the  banking-house 
arose  the  instant  the  money  was  removed  from  the  banking-house 
without  Mr.  Plowden's  authority.    That  liability  has  never  been 
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satisfied,  and  has  never  been  displaced.    The  money  thas  removed,      Bz  parte 
in  whatsoever  casiody  it  was,  still  remained  part  of  the  estate  of 
Mr.  Anthony  Wright ;  and  those  who  were  interested  in  that  estate 
had  a  right  to  porsue  it,  and  to  make  the  most  they  could  of  it, 
without  relinquishing  the  liability  of  the  original  debtors. 

Then  comes  the  question  whether  such  benefit  as  was  derivable 
from  the  security  ought  to  go  in  diminution  of  the  proof.  The 
security  was  no  part  of  the  estate  of  the  bankrupt;  it  was  a 
collateral  benefit,  which  ought  not  to  go  in  diminution  of  the 
dividend.  The  proof  for  the  7,0002.,  therefore,  was  well  admitted, 
and  due  provision  must  be  made  for  making  Sir  George  Duckett's 
security  available,  and  giving  the  benefit  of  it  to  the  original 
testator's  estate,  so  far  as  necessary  to  make  up  the  7,000Z.,  and 
beyond  that  to  the  joint  estate  from  which  the  7,0002.  was  taken. 
The  petition  must  be  dismissed,  so  far  as  it  seeks  to  expunge  or 
reduce  the  proof.  The  dividends  upon  the  proof  must  be  brought 
into  Court,  and  accumulated  until  further  order. 

The  order  was  made  accordingly ^  and  extended  to  several 
other  mattei'Sf  being  made  on  both  petitions. 


(3  Do  G.  &  Sm.  629—633 ;  S.  0.  19  L.  J.  Ch.  146 ;  14  Jur.  236.)  

Knioht 
Under  the  old  law  of  wills  real  estate  was  devised  unto  and  to  the  use  bbugb  V  -C. 

of  tmstees,  their  heirs  and   assigns,  upon  trust  to  pay  the  rents  and         r  ^.L  -J 

profits  to  a  married  woman,  for  her  separate  use,  for  life  ;  and,  after  her        '' 

decease,  in  tiust  for  all  her  children,  who  should  attain  twenty-one,  or, 

being  daughters,  attain  that  age  or  marry,  and  their  heirs  and  assigns  for 

erer,  as  tenants  in  common,  with  power  of  leasing  dming  the  minority  of 

the  children  :  Held,  first,  that  the  trustees'  legal  estate  continued  in  them 

after  the  death  of  the  mother;  and, 

Secondly,  that  the  will  gave  vested  estates  to  all  the  children  as  they  came 

into  exifltence,  subject  to  be  divested  on  their  deaths  under  twenty-one, 

and  (if  daughters)  unmarried. 

John  Gabmbtt,  by  his  will,  dated  8rd  of  December,  1882,  devised 

as  follows :  "  I  give  and  devise  all  those  five  messuages  or  tenements, 

(1)  Not  followed,  InreEddeTs  Trtuts  dren  took  vested  estates  in  remainder, 

(1871)  L.  R  1 1  Eq.  559, 40  L.  J.  Gh.  316,  was  decided  upon  the  terms  of  the  gift 

24  L.  T.  223 ;  and  see  Ahhiss  v.  Barney  over  and  was  not  strictly  applicable  to 

(1880)  17  Ch.  D.  211,  50  L.  J.  Ch.  348,  this  case,  in  which  there  was  no  cor- 

44li.T.267;andiVeirA;<v.Jfo«e2ey(1880)  responding  groimd   for  treating   the 

b  App.  Cas.  at  p.  721,  50  L.  J.  Ch.  57,  equitable   remainder  as  vested  sub- 

43L.T.  449.  Thecaseof  Z>o«  v.  ^oti^e^/,  ject  to  defeasance  by  failure  of  the 

upon    which   the  VicfE-CHANCELLOR  contingency.— O.  A.  8. 
here  rested  his  decision,  that  the  chil- 
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RiLBY       respectively  numbered  6, 7,  8,  9, 10,  together  with  so  much  of  the 
Gabnett.     other  moiety  or  half  part  of  the  said  garden  as  is  freehold,  unto  the 
said  John  Gamett,  James  Soilleux,  and  James  Lill,  of   Church 
Street,  Bethnal  Green  Boad,  butcher,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents  and  profits  thereof,  as  the  same  shall  from 
time  to  time  arise  and  be  received,  into  the  proper  hands  of  Mary 
Ann  Elisha,  the  wife  of  Peter  Elisha,  of  Bennett's  Place  aforesaid, 
hay  salesman,  another  daughter  of  my  said  wife,  during  the  term 
of  her  natural  life,  or  otherwise  to  permit  or  suffer  her  to  receive 
the  same  to  and  for  her  own  sole  and  separate  use  and  benefit,  to 
the  intent  that  the  same  may  not  be  at  the  disposal,  or  subject  or 
liable  to  the  control,  debts,  or  engagements,  of  her  present  or  any 
[  *630  ]      future  husband,  but  only  at  her  own  *sole  and  separate  disposal, 
and  for  which  her  receipt  or  receipts  alone  shall  be  a  good  and 
effectual  discharge;  and  from  and  after  the  decease  of  the  said 
Mary  Ann  Elisha,  in  trust  for  all  the  children  of  the  said  Mary 
Ann  Elisha,  by  the  said  Peter  Elisha  begotten  or  to  be  begotten, 
who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  shall  attain   that  age  or  be 
married,  share  and  share  alike,  as  tenants  in  common  and  not  sis 
joint  tenants,  and  their  heirs  and  assigns  for  ever.     And  as  to  the 
said  slip  or  parcel  of  leasehold  garden  ground,  I  give  and  bequeath 
the  same  unto  the  said  John  Garnett,  James  Soilleux,  and  James 
Lill,  their  executors,  administrators,  and  assigns,  in  trust  for  such 
person  or  persons  as  for  the  time  being  shall  be  entitled  to  the 
last-mentioned  messuages  or  tenements,  and  the  rents  and  profits 
thereof.''     And  the  testator  thereby  empowered  the  said  James 
Soilleux,  John  Garnett,  and  James  Lill,  and  the  survivor  of  them, 
his  executors  and  administrators,  as  to  the  freehold  hereditaments 
and  premises  thereby  devised  or  bequeathed  to  or  in  trust  for  his 
daughter-in-law  and  her  child  or  children,  as  aforesaid,  during  the 
life  of  such  daughter-in-law,  and,  after  her  decease,  in  case  she  should 
have  any  child  or  children  living  at  her  decease  under  the  age  of 
twenty-one  years,  then,  during  the  minority  or  respective  minorities 
of  such  child  or  children  of  such  daughter-in-law,  of  the  proper 
authority  of  the  person  or  persons  thereby  empowered  as  aforesaid, 
from  time  to  time  to  demise  or  lease  in  manner  therein  mentioned, 
all  or  any  part  or  parts  of  the  freehold  and  leasehold  hereditaments 
and  premises  thereby  devised  or  bequeathed  to  or  in  trust  for  such 
daughter-in-law  and  her  children  as  aforesaid. 

The  testator  died  on  the  17th  of  August,  1840,  leaving  Mary 
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Ann  Elisha  and  Peter  Elisha  her  husband  surviving.     They  had       Bilisy 
six  children.  Gabnbtt. 

Mary  Ann  Elisha  died  on  the  25th  of  October,  1840.    At  her 
death,  Mary  Ann  Biley,  one  of  her  children,  had  ^attained  the  age      [  *6Si  ] 
of  twenty-one  years ;  all  the  other  five  children  were  minors. 

The  present  suit  was  instituted  by  Mary  Ann  Biley  and  her 
hiuband,  seeking  a  declaration  that  she  was  absolutely  entitled  in 
fee  to  the  whole  of  the  freehold  property  devised  in  trust  for  her 
mother  for  life ;  and  praying  that  the  trustees  might  be  ordered  to 
convey  the  same  to  her,  and  to  pay  to  her  the  rents  accrued  since 
her  mother's  decease. 

Mr.  Malins  and  Mr,  Simpson  for  the  plaintiff  : 

This  is  a  contingent  remainder.  It  is  only  a  devise  to  such 
children  as  attain  twenty-one.  And  as  the  plaintiff  Mrs.  Biley 
was,  at  the  determination  of  the  particular  estate,  the  only  person 
comprised  in  the  description,  she  took  the  estate  absolutely:  Festing 
T.  Alien  (1),  Bull  v.  Pntchard  (2).  The  argument  on  the  other  side 
may  be,  that  this  rule  does  not  apply  where  the  fee  is  vested  in 
trastees.  But  it  is  very  doubtful  whether,  in  this  case,  the  estate 
of  the  trustees  extended  beyond  the  life  of  Mrs.  Elisha.  If  it  did, 
still  the  only  protection  afforded  by  the  legal  estate  would  be  against 
the  effect  of  the  determination  of  the  life  estate,  by  forfeiture  or 
otherwise,  during  the  life  of  the  first  taker ;  none  would  be  afforded 
ftg&inst  the  consequences  of  the  determination  by  death,  as  regards 
contingent  remainders.  A  limitation  of  an  equitable  estate,  which, 
if  it  had  been  a  legal  estate,  would  have  been  a  contingent  remainder, 
is  equally  a  contingent  remainder,  and  does  not  become  an  execu- 
toTj  devise  because  the  estate  is  equitable.  [They  also  referred  to 
*Vo^  V.  Mogg  (3),  Doe  v.  NoweU  (4),  Russell  v.  Buchanan  (6),  Curtis 
V.  Price  (6),  and  other  cases.] 

Mr.  ChandlesM  and  Mr.  Elmsley  for  other  children,  contrd,,  were       [  ^32  ] 
Qot  called  upon. 

Mr.  SHnton  appeared  for  a  child  bom  after  the  testator's 
death. 


H)  67  B.  R  339  (12  M.  ft  W.  279).  (4)  14  E.  E.  445  (1  M.  &  S.  397). 

2)  71  B.  R.  229  (5  Hare,  567).  (5)  40  E.  E.  193  (7  Sim.  628). 

(^1  Id  E.  R  185  (1  Mer.  654).  (O)  8  E.  E.  303  (12  Vee.  89). 
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RiLCT  Mr.  Speed  appeared  for  the  trnsteeB. 

V. 
Cr  ABN  KTT 

All  parties  concurred  in  requesting  the  Vice-chancellor  to  dispose 
of  the  question  without  the  assistance  of  a  court  of  law. 

The  Vice-Ghancellor  : 

My  opinion  is,  that,  although  there  is  authority,  and  quite  as 
much  principle  as  authority,  for  saying  that  a  devise  "  unto  and 
to  the  use  of"  trustees  and  their  heirs,  without  any  restrictive 
words,  may,  by  the  context,  be  restricted  to  an  estate  pwr  auter  vie, 
yet  that  mode  of  interpretation  cannot  be  here  adopted.  I  think 
that  in  this  case  such  a  restriction  is  rather  excluded  than  introduced 
by  the  context,  and  that  the  whole  legal  estate  is  in  the  trustees. 
I  am  also  of  opinion,  that,  according  to  the  true  construction  of  the 
will  upon  the  authorities  preceding,  and  including  Doe  v.  Nowell  (1), 
there  is  an  immediate  equitable  devise  to  all  the  children  of  Mary 
Ann  Elisha,  whether  minors  or  not  minors,  living  at  the  death  of 
Mary  Ann  Elisha,  (no  child  of  this  lady,  I  understand,  died  in  her 
lifetime),  subject  to  the  contingency  of  their  estates  being  divested 
upon  their  death  in  minority  respectively ;  and  that,  therefore, 
there  is  an  immediate  title  to  the  rents  in  all  the  children.  That 
is  my  view,  which  it  has  been  desired  that  I  should  state ;  but  I 
should  not  refuse  to  either  party  the  opportunity  of  taking  the 
opinion  of  a  court  of  law,  if  it  could  be  obtained. 

A  child  who  dies  under  twenty-one  will  lose  all  title  to  the  body 
of  the  estate,  but  will  not  lose  his  title  to  the  rents  antecedent  to 
his  death. 

[  633  ]  Declare  that  all  the  children  are  entitled  to  share  in  the  estate, 

subject  to  the  shares  of  those  who  were  under  twenty-one  being 
divested  in  the  event  of  their  deaths  under  that  age ;  and  that  the 
children  are  entitled  to  shares  in  the  rents,  whether  of  age  or 
minors.  Costs  of  all  parties  (those  of  the  trustees  as  between 
solicitor  and  client)  to  be  paid  out  of  the  rents  in  the  hands  of  the 
trustees. 

(1)  14  B.  B.  445  (1  M.  &  S.  397). 
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Ex  PABTB  ANN  WILKINSON.  ,849. 

b  KE  The  LONDON,  BRIGHTON  and  SOUTH  COAST     ^or^^- 
RAILWAY  COMPANY.  knioht 

Brucb,  V.-C. 
(3  De  O.  &  Sm.  633—636 ;  S.  0.  19  L.  J.  Oh.  257 ;  14  Jur.  301.)  ^  ^.^3  j 

Leaaeholdfl  were  bequeathed,  upon  trust,  out  of  the  rents  and  profits  to 
pay  an  annuity  of  52/.,  for  the  life  of  the  annuitant,  and,  *<  subject  and 
vithoat  prejudice  to  the  annuity,"  were  beqiieathed  upon  other  trusts,  but 
without  any  trust  for  sale.  They  were  purchased  by  a  Railway  Company 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  and  the  pro- 
ceeds paid  into  Court ;  but  the  income  was  insufficient  to  keep  down  the 
umnity :  Held,  that  portions  of  the  corpus  ought  to  be  sold  from  time  to 
time  to  satisfy  the  growing  payments. 

This  was  the  petition  of  the  legatee  of  an  annuity  payable  out  of 
Unda  taken  by  the  above  Company. 

Elizabeth  Budder,  otherwise  Elizabeth  Palmer,  widow,  by  her  will, 
«lAted  the  20th  day  of  April,  1888,  bequeathed  six  leasehold  mes- 
soages  in  the  Maze  and  Alfred  Court,  in  the  parish  of  St.  Olave, 
SoQthwark,  unto  George  Sandham  and  Bichard  Woolford,  upon  trust, 
in  the  first  place,  by  and  *out  of  the  rents,  issues,  and  profits,  to  pay  [  *t»S4  ] 
(lie  ground  rent  and  costs  of  insurance,  and  perform  the  lessee's 
eovenants  and  agreements ;  and  upon  further  trust,  thereout  to  pay 
onto  her  daughter,  the  petitioner,  the  wife  of  Bichard  Wilkinson, 
daring  her  life,  an  annuity  of  521. ,  by  equal  weekly  payments,  free 
from  taxes,  and  clear  of  all  other  deductions  whatsoever ;  the  first 
weekly  payment  of  the  said  annuity  of  521.  to  begin  and  be  made  on 
^  Saturday  next  after  the  testatrix's  decease ;  and  she  thereby 
^iddared  that  the  said  annuity  should  be  paid  by  weekly  payments 
^  Aforesaid  into  Mrs.  Wilkinson's  proper  hands,  for  her  sole  and 
'^Pftraie  use,  but  not  by  way  of  anticipation;  and  subject  thereto, 
upon  trust  to  pay  over  the  surplus  (if  any)  of  the  rents,  issues,  and 
pr>jfit8  of  the  leasehold  premises  into  the  proper  hands  of  the  testa- 
e's daughter,  Elizabeth  Phillips,  for  her  separate  use  for  her  life ; 
^i  after  her  decease,  to  stand  possessed  of  the  leasehold  premises, 
^^l^ject  to  the  annuity  of  52/.,  upon  the  same  trusts  as  were  therein- 
^  declared  concerning  other  leaseholds.  These  other  leaseholds 
were  bequeathed  upon  trust,  after  payment  of  the  ground  rent  and 
^^^^^uanee,  to  invest  and  accumulate  the  residue  of  the  rents  and 
profits  in  the  way  of  compound  interest,  until  the  youngest  for  the 
time  being  of  the  four  daughters  of  Elizabeth  Phillips  should  attain 
'^f  age  of  twenty-one  years ;  and  when  and  so  soon  as  the  youngest 
!or  the  time  being  of  them  should  attain  her  age  of  twenty-one  years, 
^en  b  trust  for  these  four  daughters  in  equal  shares  as  tenants  in 
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Bx  parte  common,  to  be  vested  interests  in  them  respectively  on  their  respec- 
tively  attaining  the  age  of  twenty-one  years,  with  benefit  of  survivor- 
ship, and  also  of  accruer  between  or  among  them  in  the  event  of  any 
or  either  of  them  dying  under  that  age;  and  the  testatrix  bequeathed 
the  residue  of  her  personal  estate  unto  her  daughter  Elizabeth 
Phillips,  her  executors,  administrators,  and  assigns,  absolutely ;  and 
[  635  ]  she  appointed  George  Sandham  and  Richard  Woolford  Innott  her 
executors. 

The  will  was  proved  on  the  18th  of  June,  1840 ;  two  of  the  four 
daughters  of  Mrs.  Phillips  died  under  the  age  of  twenty-one,  and 
Mrs.  Phillips  died  in  the  lifetime  of  the  testatrix. 

Under  the  power  of  the  London  Bridge  Railway  Termini  General 
Enlargement  Act,  1847,  with  which  the  Lands  Glauses  Consolidation 
Act,  1845,  was  incorporated,  the  Company  contracted  to  purchase  the 
six  leasehold  messuages  from  the  trustees  for  1,1002. ;  which  sum  wasi 
on  the  6th  of  June,  1849,  paid  by  the  Company  into  the  Bank^ 
according  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
There  was  now  due  to  the  petitioner  the  sum  of  1501.  in  respect  of 
arrears  of  her  annuity,  up  to  the  20th  of  October,  1849. 

The  prayer  of  the  petition  was,  that  the  sum  of  1,1001.  might  be 
carried  over,  in  trust  in  this  matter,  to  an  account  to  be  intitled 
"The  Account  of  Frederick  Phillips  and  Alexander  Fen  ton,  the 
trustees,  under  the  will  of  Elizabeth  Budder  otherwise  Elizabeth 
Palmer,  deceased;*'  and  that  160Z.,  due  to  the  petitioner  on  account 
of  her  annuity,  up  to  the  20th  of  October,  1849,  might  be  paid  out 
of  the  1,100{.  when  so  carried  over  ;  and  that  the  residue,  after  such 
payment  as  aforesaid,  might  be  laid  out  in  the  purchase  of  Bank  SL  per 
cent.  Annuities ;  and  that,  out  of  the  interest  and  out  of  the  monies  to 
arise  from  the  sale  from  time  to  time  of  a  competent  part  of  the  said 
annuities  for  that  purpose,  the  Accountant-General  might  pay  to  the 
petitioner  her  annuity  of  521.  during  her  life,  or  until  further  order. 

Mr.  RtuiaeU  and  Mr.  ChandUss  supported  the  petition. 

Mr.  Bacon  and  Mr.  Rogers  for  the  residuary  legatees  : 
The  Lands  Clauses  Consolidation  Act,  sect.  17,  directs  the 
interest  upon  purchase  monies  to  be  paid  to  those  who,  if  the  sale 
had  not  taken  place,  would  be  entitled  to  the  rents  and  profits.  If 
I  •636  ]  the  property  had  not  been  converted  *into  money,  the  rents  woald 
have  been  sufficient  to  pay  the  annuity  ;  but  if  they  had  not  been, 
the  annuitant  would  have  had  no  right  to  call  for  a  sale  of  the  corpus. 
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As  ihe  income  has,  from  the  act  of  the  Legislature,  been  diminished,      Ex  parte 
the  anniutant  must  suffer  the  loss.  ilkinsoh. 


Mr.  J.  T.  Humphreys  appeared  for  the  husband  of  the  petitioner. 

The  Vicb-Chancbllor: 

Altliough  the  whole  of  tlie  property  consisted  of  chattel  leaseholds, 
it  does  not  necessarily  follow,  that,  had  the  Act  of  Parliament  not  . 
passed,  and  the  property  had  remained  unsold,  the  annuitant  could 
have  required  a  sale.  I  avoid  giving  any  opinion  upon  that  question. 
This  I  may  say,  that,  had  the  Act  of  Parliament  not  passed,  and 
the  property  remained  unsold,  those  entitled  under  the  will  subject 
to  the  annuity,  could  never  have  claimed  one  shilling  from  the  rents 
until  the  annuity  and  all  arrears  of  it  had  been  paid  in  full,  either 
dormg  the  time  of  the  annuitant's  life  or  afterwards.  That  being 
so,  and  the  Act  of  Parliament  having  passed,  must  the  annuitant 
wait  for  the  payment  of  the  deficiency,  or  is  she  entitled  to  have  the 
arrears  raised  out  of  the  corpus  of  a  permanent  fund,  which  repre- 
sents, by  means  of  the  provisions  of  the  Act  of  Parliament,  a 
perishable  description  of  property?  I  am  of  opinion,  that  the 
annuitant  is  not  bound  to  wait,  but  is  entitled  to  be  paid  out  of  the 
corpus — a  decision  which  I  believe  to  be  in  conformity  with 
Forster  v.  Smith  (1). 

As  there  is  only  one  petition  the  Company  must  pay  the  costs. 


WOODBURNE  v.  WOODBURNE. 

(3  De  G.  &  Sm.  643—644 ;  8.  0.  19  L.  J.  Ch.  88 ;  14  Jur.  663.) 

A  testatrix  bequeathed  a  sum  of  money,  upon  trust  to  pay  the  interest  for 
the  mauitenance  and  education  of  an  infant  legatee,  and  directed  that,  when 
the  legatee  should  attain  twenty-one,  the  principal  should  be  paid  to  him  ; 
but  if  he  should  die  before  his  legacy  became  payable,  leaving  lawful 
issue,  such  issue  should  be  entitled  to  the  legacy.  And  the  testator 
bequeathed  one  moiety  of  his  residuary  estate,  upon  trust,  to  pay  the 
income  to  a  tenant  for  life ;  and,  after  her  death,  to  pay  the  principal  to  the 
above  mentioned  legatee,  when  his  other  legacy  should  become  payable ; 
with  a  bequest  over  in  case  of  his  death  without  leaving  lawful  issue.  The 
legatee  died  in  the  lifetime  of  the  tenant  for  life,  having  attained  twenty- 
one,  but  without  having  been  married :  Held,  that  his  representatives  were 
entitled  to  the  moiety. 

Mabgabet  Hall,  by  her  will,  dated  the  81st  of  December,  1881, 
gave  all  her  personal  estate  and  effects  to  two  trustees,  upon  trust 

(1)  No  reference  is  given  to  this  case:  it  is  apparently  Foater  v.  Smith,  65 
R.  B.  472  (1  Ph.  629). 


1850. 
Jan,  19. 

Knight 
Bbuor,  V.-C. 

[  64a  ] 
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wooDBURNB  to  pay  her  debts  and  legacies,  and  then  to  place  out  at  mterest  the 
WooDBUBNE.  sum  of  8,0002.,  and  to  pay  the  interest  thereof  for  the  maintenance 
and  education  of  Myles  Walker  Hall  Woodburne,  and  also  to  place 
out  at  interest  certain  other  sums  therein  mentioned,  for  the  main- 
tenance and  education  of  other  legatees,  and  directed,  that,  when  the 
legatees  should  respectively  attain  the  age  of  twenty-one  years,  the 
trustees  should  pay  to  them  the  principal  sums  above  mentioned. 
*  She  also  declared,  that,  in  case  any  of  the  legatees  should  happen  to 
die  before  his  or  her  legacy  should  become  due  or  payable,  leaving 
lawful  issue,  such  issue  should  be  entitled  to  the  deceased  parent's 
legacy,  in  the  same  manner  as  such  parent,  if  living,  would  have 
been  entitled  thereto.  And  as  to  the  residue  of  her  personal  estate, 
she  directed  the  trustees  to  place  the  same  out  at  interest,  and  to 
pay  one  moiety  or  half  part  of  the  interest  thereof  to  Margaret 
Woodburne  during  her  life ;  and  that,  after  the  death  of  the  said 
Margaret  Woodburne,  one  moiety  or  half  part  of  the  principal  should 
be  paid  to  Myles  Walker  Hall  Woodburne,  at  the  time  when  his  other 
legacy  became  due  and  payable,  for  his  own  absolute  use  and  benefit ; 
and  in  case  of  his  death  without  leaving  lawful  issue,  then  the  same 
[  644  ]  to  be  equally  divided  between  his  sister  Jane  Hall  Woodburne,  and 
his  brothers,  George  Woodburne  and  Thomas  Woodburne. 

In  1882  the  testatrix  died. 

In  1844,  Myles  W.  H.  Woodburne  attained  twenty-one,  and  some 
time  afterwards  died  in  the  lifetime  of  Margaret  Woodburne,  without 
having  been  married. 

The  question  was,  whether  the  moiety  of  the  residue  bequeathed 
to  him  went  over  on  his  death  without  leaving  lawful  issue,  or 
whether  the  bequest  over  was  to  be  understood  as  requiring  a  death 
under  twenty-one  to  bring  it  into  operation. 

Mr.  Russell  and  Mr.  W.  RudaU  for  the  plaintiflfs,  who  claimed 
under  Myles  W.  H.  Woodburne,  cited  Ijeeming  v.  Sherratt  (1),  Jones 
V.  Jones  (2),  and  Butterworth  v.  Harvey  (3). 

Mr.  Cairns,  for  a  defendant  in  the  same  interest,  cited  Mendes 
V.  Mendes  (4). 

Mr.  Torriano,  for  the  representatives  of  Jane  Hall  Woodburne, 
contrd,  cited  Oalland  v.  Leonard  (6). 

(1)  62  B.  B.  1  (2  Hare,  14).  (4)  3  Atk.  619. 

(2)  60  B.  B.  402  (13  Sim.  561).  (5)  18  B.  B.  44  (1  SwansL  161). 

(3)  73  B.  B.  303  (9  Beav.  130). 
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Mr.  B,  L.  Chapman,  appeared  for  other  parties.  Woodbitrhb 

WOODBUBNIC. 
TbI  YlCS-CHASOSIiLOK  : 

I  am  not  sure  that  there  is  any  precedent  exactly  governing  the 
6(»struction  ot  tbia  "will,  in  which  it  is  a  remarkable  circumstance 
ibat  a  contingent  interest  is  given  to  the  issue  of  this  legatee  as 
regards  the  particular  legacy,  but  that  no  contingent  interest  is 
pren  as  regards  the  share  of  the  residue.  The  contingent  interest 
18  to  the  particular  legacy,  is  only  given  in  the  event  of  the  legatee 
dymg  tinder  twenty-one.  Looking  at  the  whole  will,  I  think  that 
the  true  meaning  of  it  is,  that  the  legatee,  having  attained  his 
majority,  did  not  lose  his  share  of  the  residue,  although  he  died 
vithoat  leaving  any  issue,  but  that  his  personal  representatives 
take  it  subject  to  the  estate  for  life. 


[fi77] 


Ex  PARTE  TOURNAY.  ^s*^ 

J)ec.  20. 
(3  De  G.  ft  Sm.  677 ;  S.  C.  19  L.  J.  Ch.  257 ;  14  Jur.  263.)  

TC  N  TO  HI* 

An  executor,  three  years  after  the  death  of  his  testator,  paid  the  balance  qkucb  V.-C. 
off  the  testator's  assets  in  his  hands  into  Court,  under  the  Act  for  the  Belief 
of  Tmstees.  Afterwards,  the  executor  discovered  that  there  were  debts  of 
ihB  testator  to  a  considerable  amount  unpaid.  Upon  his  petition,  the 
SMioey  paid  in  was  paid  out  to  him  on  his  undertaking  properly  to  apply 
tihofiuML 

Thib  was  the  petition  of  Mr.  Toumay,  presented  under  the  Act 
tor  the  Belief  of  Trustees,  stating  that  Joseph  Newington,  by  his  will, 
dated  the  21st  of  October,  1844,  disposed  of  his  property  upon 
certain  tmsts,  and  that  he  appointed  Mrs.  Newington,  Mr.  Toumay, 
tsd  another  person  the  executors;  that  Mrs.  Newington  alone 
proved  the  will,  and  died  in  1848 ;  that  the  petitioner  thereupon 
proved  the  will ;  and  that  he  paid  the  balance  of  the  trust  funds  of 
the  testator's  estate,  amounting  to  1,9152.,  into  Court,  under  the 
pcevidons  of  the  Act  for  the  Belief  of  Trustees ;  and  that  he  had, 
Binee  he  had  so  paid  in  the  amount,  discovered  that  debts  and 
lialiililieB  of  the  testator  to  a  considerable  amount  remained  undis- 
charged ;  and  he  prayed  that  the  sum  of  1,915Z.  might  be  paid  out 
to  him,  in  order  that  he  might  apply  it  in  discharge  of  the  debts 
mod  HabilitieB. 

Mr.  Q.  W.  ColUn$  appeared  in  support  of  the  petition. 

Mr.  Uoydf  Mr.  Hardy ^  and  Mr.  R.  W.  Moore  appeared  for 
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Ex  parte      several  persons  named  by  the  petitioner  in  his  affidavit,  made  on 
his  paying  the  money  into  Court. 

The  Yige-Ghangellor  made  the  order  asked,  on  the  petitioner 
undertaking  properly  to  apply  the  fund. 


I860  BEECH  V.  LOED   ST.  VINCENT  (t). 

Jan,  2^,  ^   ' 
(3  De  G.  &  Sm.  678--685 ;  S.  C.  19  L.  J.  Ch.  130 ;  14  Jur.  731.) 

Kniort 
Brucb,  V.-C.  a  testator  devised  estates  to  trustees  for  ninety- nine  years,  upon  trust, 

f  678  1  during  twenty-one  years,  and  so  much  longer  during  the  life  of  his  only 

son  as  there  should  be  in  existence  any  younger  children  or  child  of  his  son, 
to  raise  2,000Z.  per  annum,  and  to  invest  and  accumulate  this  annual  sum, 
and  stand  possessed  of  it  and  the  accumulations,  upon  certain  trusts  thereby 
declared,  being  trusts  for  the  son's  younger  children  ;  and,  subject  to  the 
term,  the  estates  were  devised  to  the  use  of  the  son  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively  in  tail,  with  remainders 
over  :  Held,  that  the  trusts  for  accumulation  were  valid,  being  a  provision 
for  raising  portions  within  the  exception  in  the  Thellusson  Act. 

James  Beech,  the  testator  in  the  cause,  and  the  late  father  of  the 
plaintiff,  was,  at  the  times  of  making  his  will  and  of  his  death, 
entitled  to  large  freehold  and  copyhold  estates  in  the  county  of 
Stafford  and  the  county  of  Derby,  and  in  other  parts  of  England, 
and  was  also  possessed  of  a  very  large  personal  estate.  By  his  will 
he  gave,  devised,  limited,  and  appointed  all  his  manors,  and  all  other 
freehold  and  copyhold  messuages,  lands,  tenements,  tithes,  rents, 
and  hereditaments  and  premises  situate  in  the  several  counties  of 
Stafford,  Derby,  and  York,  or  wheresoever  else  the  same  might  be 
situate,  unto  Edward  Jervis,  Lord  St.  Vincent,  then  Edward  Jervis 
Bickets,  Bichard  Clarke  Hill,  and  Bowland  Swann,  and  their  heirs, 
to.  tlie  use  of  his  said  trustees,  and  their  executors  and  administrators, 
for  twenty-one  years,  if  any  one  of  the  testator's  children  should  so 
long  live  and  remain  a  minor,  and,  being  a  daughter,  unmarried, 
upon  certain  trusts  for  the  maintenance  and  education  of  the 
testator's  children  during  their  minorities ;  and  from  and  imme> 
diately  after  the  determination  of  the  said  term,  and  in  the  meantime 
subject  thereto,  the  testator  limited  all  the  said  hereditaments  to 
the  use  of  the  same  trustees,  their  executors,  administrators,  and 
assigns,  for  the  term  of  ninety-nine  years,  to  commence  from  the 
day  of  his  decease,  upon  trust,  by  means  of  the  rents,  issues,  and 

(1)  Followed,  In  re  Stephens,  KUhy  v.  BetU  [1904]  1  Ch.  322,  78  L.  J.  Ch.  3, 
91  L.  T.  167. 
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profits  of  the  bereditaments  comprised  in  the  term,  or  by  mortgage,  Bxboh 
sale,  or  other  disposition  thereof,  or  of  a  competent  part  thereof,  for  lobd  St. 
all  or  any  part  of  the  same  term,  or  otherwise,  as  therein  mentioned,  Vinoknt. 
to  levy  and  raise,  during  so  much  of  the  natural  life  of  the  plaintiff, 
James  Beeeb,  the  testator's  only  son,  as  should  fall  within  the 
period  of  twenty-one  years  from  the  testator's  death,  and  also 
during  such  other  times  or  time  of  life  of  the  plaintiff  as  there 
should  be  in  existence  and  actually  born  any  children  or  *child  of  [  •oto  ] 
the  plaintiff  entitled  by  virtue  of  the  trusts  thereinafter  declared  to 
the  benefit  of  the  sum  to  be  accumulated,  from  time  to  time,  an 
annuity  or  clear  yearly  sum  of  2,000Z.,  [and  subject  thereto]  the 
estates  were  limited  to  the  use  of  the  plaintiff  and  his  assigns  for 
his  life,  with  remainder  to  the  use  of  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  son  of  the  body  of  the 
pLiintiff  in  tail  general,  with  remainder  to  the  second  and  other  sons 
of  the  plaintiff  successively  in  tail  general,  with  remainder  to  the 
daughters  of  the  plaintiff  as  tenants  in  common  in  tail  general,  with 
cross  remainders  between  or  among  them  in  tail  general,  with 
remainders  over.  [And  the  testator  directed,  that  the  yearly  sum 
of  2,000i.  thereinbefore  given  to  his  trustees  should  be  invested  and 
accumulated  by  them  in  the  way  of  compound  interest,  until  the 
decease  of  the  plaintiff,  and  that  the  accumulated  fund  should  then 
be  held  in  trust  for  the  younger  children  of  the  body  of  the  plaintiff,  as 
the  plaintiff,  by  deed  or  will,  should  appoint,  and  in  default  of  appoint- 
ment, and  subject  thereto,  the  accumulated  fund  was  to  be  equally 
divided  among  all  such  younger  children,  the  shares  of  sons  to  be 
paid  at  twenty-one,  and  of  daughters  at  twenty-one  or  marriage, 
and  in  default  of  any  such  younger  jchild]  the  trustees  were  to  stand  [  680  ] 
possessed  of  the  trust  money  in  trust  for  the  executors,  adminis- 
trators, and  assigns  of  the  plaintiff,  as  part  of  his  personal  estate. 
And  the  testator  declared,  that  the  plaintiff  should,  under  the 
doctrine  of  election,  be  bound  to  give  effect  to  the  trust  for  the 
accumulation  of  the  said  sum  of  2,000Z.  a  year  for  the  benefit  of  the 
plaintiff 's  younger  children.  And  the  testator  directed,  if  necessary, 
that  the  said  trust  should  be  executed  so  far  as  it  might  be  by  the 
rules  of  law  or  equity,  although  part  of  the  said  trust  might  be 
mcapable  of  taking  effect  under  *the  rules  <  f  law  or  equity.  And  [  *68i  ] 
the  will  contained  a  power  for  the  plaintiff,  when  in  possession  of 
the  estates,  to  charge  the  same  with  any  sum  or  sums  of  money,  for 
a  portion  or  portions  of  a  daughter  or  daughters  and  younger  son  or 
younger  sons,  as  should  make  up  their  whole  portion,  together  with 
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Bbboh       and  in  addition  to  the  accnmnlations  of  the  aforf^said  yearly  snm  of 

Lord  St.     2,000Z.,  which  should  have  been  accumulated  at  the  time  of  plaintiff's 

7IH0BKT.     decease,  equal  to  10,000Z.  for  each  daughter  or  younger  son  who 

should  not  become  entitled  to  the  first  estate  of  freehold  in  his  real 

estates. 

The  testator  died  on  the  80th  of  October,  1828,  leaving  the 
plaintiff  his  only  son  and  heir-at-law.  The  plaintiff,  upon  attain- 
ing the  age  of  twenty-one  years  on  the  24th  of  December,  1888, 
entered  into  possession  of  the  devised  estates  as  tenant  for  life 
thereof,  under  the  limitation  of  the  will;  and  the  trustees  had, 
from  time  to  time,  down  to  the  80th  of  October,  1849,  continued  to 
raise,  out  of  the  rents  and  profits  of  the  estates,  the  annual  sum 
of  2,000!.,  as  directed  by  the  will,  and  had  invested  the  sum  so 
raised  in  the  purchase  of  Consols,  and  accumulated  the  income. 
The  accumulations  amounted  to  41,6562.  9«.  Id.  Consols.  In  1848, 
the  plaintiff  married,  and  had  issue  of  the  marriage  one  child 
only,  viz.  Cecil  James  Beech,  an  infant  of  the  age  of  four  years, 
one  of  the  defendants,  and  the  tenant  in  tail  in  remainder. 

The  term  of  twenty-one  years  from  the  day  of  the  decease  of 
the  testator  having  expired  on  the  80th  of  October,  1849,  the  said 
trustees  had,  in  conformity  with  the  provisions  of  the  will,  ceased 
to  raise  the  annual  sum  of  2,000Z.,  there  being  then  and  still  no 
younger  child  of  the  plaintiff  in  existence. 

Upon   the  expiration    of   the   twenty-one  years,   the    plaintiff 

requested  the  trustees  to  pay  to  him  the  dividends  thenceforth 

during  his  life  to  accrue  in  respect  of  the  accumulated  fund  of 

[  •082  ]      41,556Z.  98.  Id.  Consols ;  but  they  alleged  *that  they  could  not 

safely  do  so  save  by  the  direction  of  the  Court. 

The  plaintiff  thereupon  instituted  this  suit,  insisting,  that, 
according  to  the  true  construction  of  the  will,  the  accumulation  of 
the  income  arising  from  the  accumulated  fund  ought  to  cease  at 
the  same  period  as  the  raising  of  the  annual  sum  of  2,000/.,  whence 
that  fund  had  arisen ;  and  if  not,  then  that  so  much  of  the  said  will 
as  directed  the  said  fund  to  be  accumulated  beyond  twenty-one 
years  was  wholly  void,  as  contrary  to  law ;  and  that,  in  either  case, 
the  plaintiff  was  entitled,  as  heir-at-law  of  the  said  testator,  to 
receive  the  dividends  and  income  to  arise  from  the  said  funds,  as 
being  undisposed  of  by  the  will. 

The  plaintiff  also  submitted,  that  the  provision  in  the  will  for 
election  on  the  part  of  the  plaintiff  referred  to  certain  other  estates, 
which  were  settled  by  a  deed  of  the  9th  day  of  February,  1804, 
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and  which  the  testator  had  not  power  to  dispose  of  as  he  had  done       bebch 
by  his  will,  bat  the  disposing  whereof  the  plaintiff  was  willing  and      lobd  St. 
thereby  offered  to  confirm.  Vimcknt. 

Mr.  Bacon  and  Mr.  Campbell  for  the  plaintiff  : 

♦  ♦  A  provision  of  this  kind  cannot  be  considered  to  be  properly  [  688  ] 
described  as  a  portion  in  any  sense.  Moreover,  the  Act  cannot 
mean  that  the  trust  itself  is  to  be  considered  as  constituting  a 
portion.  The  word  "  portion  "  must  mean  a  charge  already  existing 
npon  the  estate,  which  is  to  be  paid  off  by  the  accumulation.  It  is 
associated  with  the  word  ''debts/'  which  must  mean  debts  then 
in  existence. 

In  the  next  place,  the  portion  must  be  one  which  is  to  be  raised 
for  the  benefit  of  children  or  a  child  of  some  person  taking  an 
interest  under  the  will,  which  must  also  mean  children  or  a  child 
dien  in  existence. 

At  all  events,  as  there  were  no  objects  when  the  twenty-one 
years  ceased,  and  are  now  none,  the  trust  is  by  the  terms  of  it 
at  an  end.  [They  cited  Shaw  v.  Rhodes  (i),  Haley  v.  Bannister  (2), 
Powell  V.  Cleaver  (3),  Eyre  v.  Marsden  (4),  EUis  v.  Maxwell  (5).] 

Mr.  Wigram  and  Mr.  A.  J.  Lewis ^  for  the  tenant  in  tail,  and  Mr.        [  684  ] 
Matins  and  Mr.  CrackneU,  for  the  trustees,  were  not  called  upon. 

Thb  Yicb-Chancbllob  : 

Independently  of  the  Act,  the  accumulation  is  plainly  well 
directed,  and  the  demand  made  by  this  suit  unsustainable.  The 
question  therefore  is,  whether  the  present  case  is  within  the  Act. 
The  cases  exempted  from  the  operation  of  the  Act  by  the  second 
section  must  be  decided  exactly  as  they  would  have  been  if  the  Act 
had  never  passed.    This  section  provides — (His  Honour  read  it). 

It  has  been  suggested  as  doubtful  whether  the  word  ''  portions  " 
in  this  section  can  be  construed  as  confined  to  ''portions  **  existing 
as  charges  independently  of  the  instrument  in  question.  I  think 
that  the  word  may  well  extend  to  a  fund  appropriated  to  the 
purpose  of  raising  future  portions,  which  only  have  their  existence 
under  the  instrument  itself. 

The  next  question  is,  whether  the  term  "  portion  "  is  properly 
applicable  to  a  gift  of  this  description.  The  testator  was  a  person 
having  large  landed  property,  and  by  the  will  makes  his  son  tenant 

(1)  43  B.  R  161  (1  My.  &  Cr.  135 ;  5  (3)  2  Br.  0.  0.  499. 

CI.  &  Pin.  114,  nom.  Evans  v.  Hillier).  (4)  48  R.  E.  73  (2  Keen,  564). 

(2)  20  fi.  B,  299  (4  Madd.  275).  (5)  52  E.  E.  235  (3  Beav.  587). 
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Lord  St. 

ViNCBNT. 


[  685] 


for  life  of  it,  subject  to  this  provision,  that  an  annuity  of  2,0001. 
per  annum  shall  be  deducted  from  the  income  during  twenty-one 
years,  and  so  much  longer  as  his  son  should  happen  to  have  any 
daughter  or  younger  son  alive. 

This  money  is  to  be  laid  out  and  accumulated,  and  the  accu- 
mulated fund  is  to  belong  to  the  daughters  and  younger  sons  of 
the  plaintiff.  I  am  of  opinion  that  such  a  provision  is  a  portion ; 
and  that,  therefore,  the  word  "  portion  "  is  correctly  applicable  to  it. 

The  next  question  is  as  to  the  persons  for  whom  this  provision  is 
made.  They  are  clearly  children  of  a  person  taking  an  interest  under 
the  instrument,  and  therefore  within  the  provisions  of  the  section. 

The  only  remaining  question  is,  whether  the  words  "  any  child 
or  children  "  must  be  confined  to  existing  children,  or  extend  to 
those  who  may  afterwards  come  into  existence.  And  on  this  point 
I  am  of  opinion  that  it  is  not  necessary  to  give  the  more  confined 
interpretation  to  the  clause,  but  that  it  extends  to  children  thereafter 
to  come  into  existence. 

These  provisions  seem  to  me  effectually  taken  out  of  the  Act  by 
the  Act  itself ;  and  as  by  the  law,  independently  of  the  Act,  the 
trust  is  valid,  I  think  that  the  accumulation,  which  has  reached 
42,000Z.,  cannot  be  stopped:  but  the  question  was  a  reasonable 
one,  and  the  costs  may  come  out  of  the  fund  (i). 

[Proceedings  before  Stuart,  V.-C.  (July  8,  1867)  upon  a  supple- 
mental bill  are  reported  in  6  W,  B.  769.] 


1860. 
Jan,  30. 

Knight 
Bbuce,  V.-C. 

[686] 


FEOGGATT  v.  WAEDELL  (1). 

(3  De  G.  &  Sm.  685—688  ;  S.  C.  14  Jur.  1101.) 

A  testator,  having  by  his  will  given  a  legacy  of  5,000/.  to  a  married 
daughter,  made  a  codicil  revoking  the  legacy,  and,  in  lieu  thereof,  gave 
2,500/.  to  her  husband,  and  2,500/.  in  trust  for  the  daughter  and  her 
children,  free  from  all  debts  or  liabilities  of  her  husband:  Held,  that  the 
daughter  was  entitled  to  the  income  of  the  2,500/.  for  her  life,  with 
remainder  to  all  her  children  as  to  the  capital. 

A  testator  devised  all  his  real  property  to  his  youngest  son  and  his 
heirs,  but  if  he  should  die  unmarried,  then  to  his  sisters  and  their  heirs. 
By  a  codicil,  he  declared  that  he  left  in  trust  to  his  executors  the  whole  of 
the  property  of  every  description  which  he  had  willed  to  his  youngest  son : 
Held,  that  the  beneficial  disposition  made  by  the  will  was  not  revoked,  but 
that  the  executors  took  subject  to  the  trusts  thereby  declared. 

John  Atkinson  Wabdbll,  by  hia  will,  dated  the  15th  of  October, 
1845,  devised  and  bequeathed  as  follows :  ''  I  give  and  bequeath  to 

(1)  Several  later  decisions  upon  gifts      In  re  Seyton  (18871  L.  B.  34  Ch.  D.  at 
to  a  parent  and  children  are  cited  in      p.  515,  56  L.  J.  Ch.  775,  56  L.  T.  479. 
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my  youngest  son,  Martin  Wardell,  the  whole  of  my  real  property,  Frogoatt 
whatsoever  and  wheresoever,  with  all  the  rents,  issues,  and  profits  wabobll. 
thereof,  to  him  and  his  heirs  for  ever ;  provided  nevertheless  that 
if  the  said  Martin  Wardell  should  die  unmarried,  then  I  give  and 
bequeath  the  said  real  estate  to  his  three  sisters,  Ann  Burton, 
Eliza  Wardell,  and  Frances  Stutter,  share  and  share  alike ;  to  my 
daughter,  Frances  Stutter,  6,000{.  Three  per  cent.  Consolidated 
Bank  Annuities.'* 

By  a  codicil  of  the  17th  of  April,  1846,  the  testator  bequeathed 
•as  follows :  "  And  whereas  I  have  given  by  my  will  to  Frances  [  *^*»  J 
Sintter,  my  daughter,  5,0001.  Consols,  now  I  hereby  declare  such 
gift  to  be  utterly  void  and  of  no  effect.  In  lieu  whereof  I  give  to 
John  Stutter  her  husband  2,5002.,  and  2,5002.  in  trust  for  the  said 
Frances  Stutter  and  her  children,  free  and  clear  from  all  debts 
or  liabilities  of  her  said  husband." 

On  the  18th  of  April,  1846,  the  testator  made  the  following 
codicil :  "  I  hereby  declare  that  the  whole  of  the  property  of  every 
description  that  I  have  willed  to  my  son  Martin  Wardell,  I  leave 
in  trust  to  my  executors  and  Brumbridge  Burton,  Esq." 

The  suit  was  instituted  by  one  of  the  executors,  for  the  opinion 
of  the  Court  on  the  construction  of  the  above  will  and  codicils. 

Mr.  Teed  and  Mr.  Steere  were  for  the  plaintiff. 

Mr.  K.  Parker  and  Mr.  De  Oex^  for  Mrs.  Frances  Stutter, 
contended,  that,  upon  the  will  and  codicil,  there  was  a  plain  inten- 
tion to  give  to  her  a  life  interest  in  the  2,500Z.,  with  remainder  to 
her  children.  [They  cited  Crawford  v.  Trotter  (i),  Morse  v.  Morse  (2), 
Vaughan  v.  The  Marquis  of  Headfort  (3),  French  v.  French  (4),  Bcdn 
V.  LesAer  (5),  Crockett  v.  Crockett  (6),  and  other  cases.] 

Mr.  Wigram  and  Mr.  Craig,  for  the  children  of  Mrs.  Stutter, 
contended  that  they  took  with  her  a  present  interest  *as  joint      [  *687  | 
tenants  in  the  capital  of  the  2,5001.    [They  referred  to  Bustard  v. 
^(nnders  (7),  De   Witte  v.  De    Witte  (8),   ScoU    v.   Scott  (9),   and 
other  cases.] 

Mr.  Brown  and  Mr.  Ayrton,  for  Martin  W&rdell,  submitted 

;i)  20  R.  B.  312  (4  Madd.  361).  (6)  78  B.  B.  183  (2  Ph.  653). 

(2)  S9  B.  E.  147  (2  Sim.  486).  (7)  64  R.  B  23  (7  Beav.  92). 

;3]  61  B.  B.  3^0  (10  Sim.  639).  (8)  64  B.  B.  326  (11  Sim.  41). 

[i)  64  B.  B.  368  (11  Sim  267).  (9)  74  B.  B.  14  (16  Sim.  47). 

[^,  64  B.  B.  40S  (n  Sim.  397). 
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fboooatt     that  the  devise  to  him  and  his  sisters  was  not,  as  to  the  beneficial 
Wabbbll.    interest,  revoked  by  the  second  codicil. 

Thb  Yice-Ghancbllor  : 

The  legacy  of  6,0002.  given  by  the  will  was  not  given  to  the 
separate  use  of  Mrs.  Stutter.  With  regard  therefore  to  the  2,600Z. 
given  by  the  codicil  to  Mr.  Stutter,  it  may  be  thought  that  the 
testator  as  to  that  sum  does  not  materially  depart  from  what  he 
had  done  by  his  will.  As  to  the  other  2,500L,  by  the  bequest 
of  this  portion  the  codicil  seems  to  revoke  the  interest  which  the 
husband  would  have  taken  in  it  under  the  will.  It  seems  unlikely 
that  the  testator  intended  any  part  to  belong  to  the  daughter  abso- 
lutely. The  testator  gives  2,5002.  in  trust  for  Frances  Stutter  and 
her  children,  and  then  comes  this  phrase  *'  free  and  clear  from  all 
debts  or  liabilities  of  her  said  husband."  According  to  the  arrange- 
ment of  the  words,  the  whole  of  the  2,600Z.  is  given  free  and  clear 
from  all  debts  or  liabilities  of  the  husband.  Without  expressing 
assent  or  dissent  upon  the  subject  of  any  of  the  authorities  cited,  the 
true  construction  of  this  codicil  appears  to  me  to  make  Mrs.  Stutter 
tenant  for  life  of  the  latter  2,500Z.  And  I  think  the  bequest  to  her 
children  not  confined  to  children  now  in  eiustence. 
[  *688  J  With  respect  to  the  real  estate  there  must  be  a  declaration  *that 

it  is  to  be  held  in  trust  for  the  same  purposes  as  those  declared  by 
the  will. 

The  costs  must  come  out  of  the  residuary  personal  estate,  except 
as  regards  the  costs  of  establishing  the  will,  which  must  be  paid 
out  of  the  real  estate. 


18^0-  DINNING  V.  HENDERSON  (1). 

Feb.  9.  ^  ' 
(3  De  G.  &  Sm.  702—703 ;  S.  0.  19  L.  J.  Ch.  273 ;  14  Jur.  1038.) 

VCwiAHT 

Bbuob  V  -C.  -^°  P&yiiig  A  creditor  who  has  proved  in  an  administration  suit  upon  a  bill 

r  702  1  ^^  exchange,  income  tax  is  deducted  from  the  interest. 

This  was  a  petition,  presented  on  behalf  of  the  Boyal  Bank  of 
Scotland,  who  had  proved  under  the  decree  for  a  sum  due,  ixx 
respect  of  principal  and  interest,  upon  a  bill  of  exchange,  accepted 
by  the  testator  in  the  cause,  and  which  fell  due  after  his  decease. 
The  bill  was  as  follows:  ''Glasgow,  6th  March,  1849. — Six  months 

(1)  The  correctness  of  the  practice      324,  58  L.  J.  Q.  B.  446,  61  L.  T.  311. 
here  allowed  was  doubted  in  Goslings      — 0.  A.  S. 
and  Sharpe  v.  Blake  {18S9)  23  Q.  B.  D. 
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after  date  pay  to  me  or  my  order,  at  my  counting-house  here,  One      Dinning 
Thousand  Pounds,  value  received."     The  Master  had  deducted  a  hbndbrson. 
sum  in  respect  of  income-tax  from  the  amount  payable  on  account 
of  interest  upon  the  bill,  and  the  petition  sought  that  the  Master 
might  review  his  report  in  this  respect. 

Mr.  Lewin  in  support  of  the  petition  : 

Interest  in  a  case  like  the  present  is  in  the  nature  of  damages, 
and  therefore  not  payable  under  any  contract;  it  does  not  therefore 
come  within  the  meaning  of  the  Income-tax  Act.     *     *     * 

Mr.  ToUer,  for  the  respondents.     *     *     ♦ 

The  Vicb-Ghakgellor,  who,  during  the  argument,  sent  a  communi- 
cation to  the  Masters*  office,  stated,  that  both  Master  Dowdeswell 
and  Master  Farrer,  whom  his  Honour  *had  consulted,  were  of       [  *70h  ] 
opinion  that  the  deduction  ought  to  be  made. 

Mr.  Levnn,  in  reply.     *     *     * 

Ths  Yice-Grancellob  : 

The  bill  of  exchange  in  question  was  drawn  at  Glasgow,  on  the 
64h  of  March,  1889,  and  was  payable  six  months  after  date,  and 
no  interest  was  made  payable  upon  the  face  of  it.  The  bill  was 
leeepted  by  the  testator,  who  died  before  it  became  due.  It  was 
afterwards  dishonoured  ;  and  a  decree  having  been  made  for 
administering  the  assets  of  the  testator,  the  holders  of  the  bill 
claimed  the  amount  with  interest,  as  creditors  of  the  estate.  In 
socfa  a  state  of  things  I  should  have  thought,  that,  according  to 
the  true  construction  of  the  Act,  the  interest  should  have  been 
allowed  to  be  paid  in  full,  and  the  claimant  left  to  pay  the  income 
Ux  himself.  I  learn,  however,  that  in  the  offices  of  three  of  the 
Masters  (the  two  whom  I  have  mentioned,  and  the  Master  whose 
decision  is  now  in  question,)  the  course  has  been  to  deduct  the 
ineome  tax.  And  there  seems  reason  to  believe  that  the  same 
ooorae  has  been  uniformly  pursued  in  the  other  offices.  It  would 
be  too  much  for  me  to  take  upon  myself  to  disturb  a  practice  thus 
adopied  for  so  many  years,  whatever  my  own  opinion  may  be;  and 
I  deeline  doing  so. 


iO«  1860.    CH.    8  DE  G.  &  BM.  704—706.  [b.r. 

I860.  ATTORNEY-GKNEEAL  v.  VINT. 

'^til^'  (3  De  G.  &  Sm.  704—705.) 

Enioot  ^  testatrix  gave  a  legacy  to  trusteeB,  upon  trust,  to  apply  the  iuoome  to 

*    *"  '  the  providing  each  of  the  poor  inmates  of  a  poor-law  union  workhouse, 

'-        -'  above  the  age  of  sixty  years,  with  one  pint  of  porter,  more  or  lees,  according 

to  the  number.  Upon  an  information  by  the  A  ttomey-Oeneral,  the  executors 
and  parties  beneficially  interested,  including  infants,  not  opposing,  the 
Court  ordered  that  the  income  should  be  paid  to  the  vicar  of  the  parish 
constituting  the  union,  to  be  applied  by  him  according  to  the  will,  in  a 
manner  consistent  with  the  Poor  Law  Amendment  Act  and  the  orders  of 
the  Poor  Law  Commissioners. 

Mr.  Russell  and  Mr.  HaUett  appeared  in  this  cause  in  support 
of  an  information  by  the  Attorney-General  at  the  relation  of 
Mr.  Campbell,  one  of  the  guardians  of  the  poor  of  the  Dartford 
Union,  which  stated,  that  Grace  Say,  by  a  codicil  to  her  will,  dated 
the  21st  of  May,  1841,  made  the  following  bequest :  "  I  give  and 
bequeath  to  my  trustees  aforesaid,  1,000Z.,  SI.  per  cent.  Consols, 
upon  trust  to  pay  and  apply  the  dividends  to  the  providing  each 
of  the  poor  inmates  of  the  Dartford  Union  Workhouse,  who  shall 
be  above  the  age  of  60  years,  with  one  pint  of  porter,  more  or 
less,  according  to  the  number ; "  and  that  the  testatrix  appointed 
Mr.  Vint  and  three  other  persons  her  executors,  who  proved  her 
will.  The  prayer  of  the  information  was,  that  the  legacy  might 
either  be  ordered  to  be  transferred  into  or  vested  in  the  names  of 
the  defendants,  or  be  otherwise  properly  secured  under  the  direction 
of  the  Court,  upon  the  trusts  declared  by  the  codicil  for  the  benefit 
of  the  poor  inmates  of  the  Dartford  Union  Workhouse,  for  the  time 
being,  above  the  age  of  sixty  years ;  and  that,  if  necessary,  some 
scheme  might  be  settled  for  the  application  of  the  past  and  future 
dividends  for  the  benefit  of  the  poor  inmates. 

The  defendants  by  their  answer  suggested,  that  the  legality  of 
the  bequest  was  questionable,  inasmuch  as  that  by  the  92nd  and 
93rd  sections  of  the  4  &  5  Will.  IV.  c.  76,  the  Poor  Law  Amend- 
ment Act,  the  introduction  of  fermented  or  any  spirituous  liquors 
into  any  workhouse  was  forbidden,  and  it  was  made  an  offence  to 
introduce  them  unless  under  the  directions  of  the  surgeon  or  the 
guardians,  or  in  conformity  with  the  rules  of  the  Poor  Law  Com- 
missioners ;  and  it  was  alleged,  that  the  rules  and  directions  issued 
by  the  Poor  Law  Commissioners  contained  no  authority  to  introduce 
[  *705  J  fermented  liquors,  except  under  *some  medical  certificate.  It 
appeared  that  the  executors  and  such  of  the  persons  interested  in 
the  residuary  estate  of  the  testatrix  as  were  competent  to  consent. 
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wished  that  the  intention  of  the  testatrix  might  be  carried  into        a.-g. 
execution ;  but  that  some  of  the  cestuis  que  trustent,  entitled  under        v,^t. 
the  will,  were  unable  to  consent.    The  executors,  however,  submitted 
to  act  as  the  Court  should  direct. 

Mr.  R.  Palmer  and  Mr.  G.  L.  Russell  for  the  defendants. 

Ths  Yicb-Ghanobllob  : 

Care  must  be  taken  that  the  law  be  obeyed,  and  that  no 
fermented  liquors  be  introduced,  except  in  conformity  with  the 
Poor  Law  Amendment  Act.  If  fermented  liquors  should  be  pro- 
hibited, the  fund  may  be  applied  in  some  manner  so  as  to  give 
the  poor  old  people  in  the  union  tea,  sugar,  and  the  like.  The 
benefit  of  this  good-natured  bequest  ought  not  to  fail. 

The  Order,  as  ultimately  settled,  was  as  follows  : 

The  costs  of  all  parties  prior  to  the  hearing  to  be  paid  by  the 
defendants  out  of  the  estate  of  the  testatrix,  and  the  costs  of  the 
Attomey-Oeneral  of  the  hearing  to  be  paid  out  of  the  fund ;  the 
residue  of  the  fund  to  be  paid  into  Court  and  invested,  and  the 
income  to  be  paid  to  the  vicar  for  the  time  being  of  the  parish  of 
Dartford,  to  be  by  him  applied  pursuant  to  the  provisions  of  the 
will,  so  far  as  the  same  may  be  consistent  with  the  Poor  Law 
Amendment  Act ;  the  vicar  to  give  an  account  once  a  year,  on  the 
first  general  meeting  held  after  Good  Friday,  to  the  vestry  of  the 
manner  in  which  the  income  has  been  applied.  Liberty  to  apply 
to  the  Court  in  case  any  difference  should  arise  as  to  the  manner 
of  such  application. 


SMALE  V.  GEAVES.  i85o. 

(3  De  G.  &  Sm.  706—714 ;  S.  C.  19  L.  J.  Oh.  167 ;  14  Jur.  662.)  Feb^i. 

The  widow  and  one  of  the  two  executors  of  a  surgeon-dentist,  who  alone       ^^^^5^p 
proved  hia  will  very  shortly  after  Ids  decease,  by  the  description  of  the     ^^^^>    *' 
widow  and  one  of  the  executors  of  the  deceased,  entered  into  an  agi-ee-         L  '  ^  J 
ment  with  a  person  as  his  successor,  who  agreed  to  give  to  the  widow,  her 
executors,  administrators,  and  assigns  100^  yearly  for  five  years,  for  the 
goodwill  of  the  business,  and  for  the  advantage  of  an  introduction  to  the 
patients  of  the  deceased,  to  pay  lOOZ.  for  the  instruments,  to  take  the  furni- 
ture at  a  valuation,  and  to  take  the  house  which  the  deceased  held  as 
a  yearly  tenant,  and  in  which  he  resided,  for  the  residue  of  the  term  therein. 
The  agreement  contained  stipulations  for  the  personal  exertions  of  the 
widow  on  behalf  of  the  successor.    Upon  inquiries  before  the  Master  in  a 
creditors'  suit  against  the  widow  for  the  administration  of  the  testator's 
estate,  it  appeared  by  the  affidavit  of  the  successor,  that  he  relied  upon  the 
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S  If  ALE  widow's  personal  exertions ;  and  that,  if  these  were  not  afforded,  he  should 

^'  resist  payment  of  the  annuity.    By  the  report  the  Master  did  not  charge 

Graves.  ^er  with  the  annuity  of  100^.  as  part  of  her  testator's  assets;  but,  on 

exceptions :  Held,  that  the  whole,  or  a  part,  of  the  annuity  belonged  to  the 

estate ;  and  the  cause  was  referred  back  to  the  Master  to  review  his  report. 

Mb.  Gbaves,  a  surgeon-dentist,  was  engaged  in  his  profession  at 
his  residence  in  Glare  Place,  Halifax,  of  which  he  was  the  occapier, 
under  a  yearly  tenancy  at  rack  rent,  up  to  the  time  of  his  decease, 
on  the  11th  of  December,  1847.  By  his  will,  he  appointed  his  wife 
and  Mr.  Newton  his  executrix  and  executor.  Mrs.  Graves  alone 
proved  the  will. 

Two  days  after  the  decease  of  Mr.  Graves,  his  widow  took  on 
herself  to  act  as  executrix,  and  issued  a  circular  announcing  that 
the  executors  hoped  to  be  able  to  make  satisfactory  arrangements 
for  carrying  on  the  business  in  connexion  with  some  competent 
person ;  but  she  did  not  prove  her  deceased  husband's  will  until 
after  January,  1848. 

In  the  month  of  December,  Mr.  Parsons  came  from  Liverpool, 
and  [shortly  afterwards  entered  into  an  agreement  with  Mrs.  Graves 
to  the  following  effect]. 
[  707  ]  ''  Articles  of  agreement,  made,  indented,  and  entered  into  this 

1st  day  of  January,  1848,  between  Mary  Graves,  widow,  and  one  of 
the  executors  of  the  last  will  and  testament  of  H.  S.  Graves,  late  of 
Halifax  aforesaid,  surgeon-dentist,  deceased,  of  the  one  part ;  and 
J.  H.  Parsons,  of  Liverpool,  surgeon -dentist,  of  the  other  part : 
Whereas  the  said  H.  8.  Graves,  who  died  on  or  about  the  11th 
[  *708  ]  day  of  ^December  last,  during  his  lifetime  and  up  to  his  death, 
carried  on  and  exercised  his  profession  or  business  of  a  surgeon- 
dentist  at  Halifax,  and  for  that  purpose  occupied  a  house 
situate  in  Clare  Place  in  Halifax,  aforesaid ;  and  whereas  the 
said  J.  H.  Parsons,  being  desirous  of  commencing  business  at 
Halifax  aforesaid  as  a  surgeon-dentist,  and  of  being  the  successor 
of  the  said  H.  S.  Graves,  from  the  advantage  that  would  thereby 
accrue  to  him  in  his  business,  lately  agreed  with  the  said  Mary 
Graves  to  pay  to  her,  for  the  goodwill  of  the  said  business  of  the 
said  H.  S.  Graves,  and  for  the  advantage  of  an  introduction  to  the 
patients  of  the  said  H.  8.  Graves,  the  sum  of  6002.,  to  be  paid  by 
half-yearly  instalments  of  50Z.  each  on  the  days  hereinafter  men- 
tioned ;  and  which  sum,  with  any  interest  due  in  respect  thereof, 
was  agreed  should  be  secured  on  a  sufficient  mortgage,  to  the  satis- 
faction of  the  said  Mary  Graves  ;  and  that  the  said  J.  H.  Parsons 
also  agreed  with   the  said    Mary  Graves  to   take    the  surgical 


T0L.LXXXIV.1  1850.     CH.     8  DE  G.  &  SM.  708—709.  409 


instraments  and  stock  in  trade  of  the  said  H.  8.  Graves,  and  also  Smale 
certain  articles  of  furniture  in  his  house  of  business  in  Glare  Place  qravks. 
aforesaid,  at  a  valuation,  to  be  paid  for  within  one  month  after  such 
valuation,  and  also  would  take  such  house  from  the  1st  day  of  July 
instant,  for  the  residue  of  the  term  and  interest  of  the  said  H.  S. 
Graves  therein  ;  and  that  the  business  in  hand  at  the  time  of  the 
death  of  the  said  H.  8.  Graves  should  be  completed  by  the  said 
J.  H.  Parsons,  at  his  own  expense,  for  the  sole  benefit  of  the  said 
Mary  Graves ;  and  whereas  the  said  Mary  Graves  agreed  to  the 
terms,  and  in  performance  of  the  said  agreement  on  her  part  hath 
introduced  the  said  J.  H.  Parsons  to  the  patients  of  the  said  H.  8. 
Graves,  by  circulars  and  advertisements,  and  hath  otherwise  used 
her  endeavours  to  promote  the  interests  of  the  said  J.  H.  Parsons, 
and  to  enable  him  to  succeed  in  obtaining  the  business  of  her  late 
husband,  and  hath  delivered  possession  of  the  said  house  of  business, 
surgical  instruments,  stock  in  trade,  and  articles  of  furniture  to 
him;  *and  whereas  the  said  J.  H.  Parsons,  in  part  performance  of  [  •709  ] 
the  said  agreement  on  his  part,  hath  taken  the  said  surgical  instru- 
ments, stock  in  trade,  and  articles  of  furniture  at  a  valuation, 
and  such  valuation  amounts  to  the  sum  of  1502. ;  and  whereas  the 
flaid  J.  H.  Parsons  hath  given  to  the  said  Mary  Graves  his 
promissory  note  under  his  hand,  payable  one  month  after  date,  for 
securing  the  same :  Now,  therefore,  in  consideration  of  the  said 
agreement,  and  of  the  said  Mary  Graves  having  performed  the  same 
on  her  part,  and  in  further  pursuance  and  performance  of  the  same 
on  the  part  of  the  said  J.  H.  Parsons,  he  the  said  J.  H.  Parsons 
doth  hereby  covenant "  &c.  The  covenant  was  to  pay  the  500Z.  by 
ten  half-yearly  instalments,  and  to  take  the  house  in  Glare  Place  for 
the  residue  of  the  term  and  interest  of  the  testator  H.  8.  Graves  or 
his  executors  therein,  and  to  pay  and  to  indemnify  Mrs.  Graves 
from  all  claims  in  respect  of  the  rent  and  of  his  succeeding  to  the 
bosiness,  or  on  account  of  Mrs.  Graves  recommending  him  to  the 
patients  of  the  said  H.  8.  Graves,  or  otherwise.  Mr.  Parsons  also 
agreed,  at  his  own  cost,  to  complete  all  such  business  as  the 
deceased  testator  had  in  hand  at  the  time  of  his  death ;  and  to  pay 
the  amount  received  for  such  business  to  Mrs.  Graves,  not  later 
than  the  1st  day  of  July  then  next. 

A  suit  having  been  instituted  by  a  creditor  against  Mrs.  Graves, 
the  usual  decree  was  made  for  the  administration  of  the  testator's 
estate,  with  a  reference  to  the  Master  to  take  an  account  of  the 
testator's  assets. 
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smalb  In  the  proceedings  before  the  Master,  it  was  insisted  by  the 

Graves.      plaintiff,  that  Mrs.  Graves  was  chargeable  with  the  500/.,  received 
and  to  be  received  for  the  goodwill  of  her  deceased  husband's 
practice,  as  assets.     *    *     * 
I  711 1  The  Master  thought  that  Mrs.  Graves  ought  not  to  be  charged 

with  the  5002.  as  assets  of  the  testator,  and  made  his  report, 
charging  her  with  certain  sums  she  admitted  that  she  had  received, 
but  not  charging  her  with  any  part  of  the  annual  payments  to  the 
amount  of  500Z.  agreed  to  be  paid  for  the  goodwill  of  the  business. 
The  plaintiff  excepted  to  this  report,  and  the  cause  now  came  on 
upon  this  exception. 

Mr.  Russell  and  Mr,  Randall  in  support  of  the  exception : 

The  premium  received  as  the  purchase  of  the  goodwill  of  the 
business  of  a  testator  is  assets,  and  ought,  in  the  administration 
of  his  estate,  to  be  treated  as  such.    *     *     * 

[  712  ]  Mr.  Bacon  and  Mr.  Toller  in  support  of  the  Master's  report 

[cited  Farr  v.  Pearce  (i)]  : 

[  713  ]  It  appears  on  the  affidavits,  that  what  Mr.  Parsons  purchased 

was  not  the  goodwill  of  the  testator's  business,  but  the  benefit  of 
Mrs.  Graves'  individual  exertions  to  bring  him  patients,  aided  by 
the  sympathy  felt  for  Mrs.  Graves  as  a  deserving  person  in 
unfortunate  circumstances.  If  these  have  produced  value  in  money, 
it  forms  no  part  of  the  testator's  estate,  and  the  exceptions  to  the 
Master's  report  must  be  disallowed. 

The  Vicb-Chancbllob  : 

Whether  any  complaint  could  have  been  made  against  the  defend- 
ant Mrs.  Graves,  if  she  had  done  nothing  with  respect  to  this 
business,  I  need  not  say.  With  deference  to  the  Master,  I  am  of 
opinion  that  either  the  whole  or  a  part  of  the  500/.  must  be  con- 
sidered as  belonging  to  the  estate  of  the  testator ;  and  that  the 
report  should  be  reviewed,  with  a  declaration  to  that  effect.  If 
the  Master  shall  allow  the  defendant  something,  I  shall  be  disposed 
[  *7i4  ]  *probably  to  agree  with  him  as  to  the  amount  that  he  may  fix  ;  but 
I  am  unable  to  accede  to  the  proposition,  that  no  part  belongs  to  the 
testator's  estate. 

(1)  18  B.  B.  196  (3  Madd.  78]. 
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VINCENT   V.  GODSON.  i85o. 

(3  De  G.  &  Sm.  717—727.)  "^!!lf- 

Where  a  ci-editor  of  a  testator  obtained  judgment  against  the  executor  Knight 

de  bonis  iesiaion's,  and  a  decree  was  immediately  afterwards  made  in  a  ^^^^^'i  ^••^' 

creditor's  suit :  Held,  that  the  executor  was  not  entitled  to  an  injunction  [  7^*^  ] 
to  stay  execution  on  the  judgment. 

This  was  a  motdon  after  a  decree  in  a  creditor's  suit,  to  restrain 
a  creditor  from  proceeding  at  law  upon  a  judgment. 

Mr.  Richard  Godson,  the  testator  in  the  cause,  died  on  the  1st  of 
August,  1849,  having  made  his  will,  and  appointed  Mr.  William 
Bnlkeley  Hughes  his  executor,  who  proved  the  will. 

On  the  16th  of  November,  1849,  Miss  Barbara  Maria  Best,  a 
bond  creditor  of  the  testator,  commenced  an  action  against  the 
executor  to  recover  4,000!.  due  to  her  upon  her  bond. 

On  the  28rd  of  November,  Mr.  George  Vincent,  another  creditor, 
filed  the  bill  in  the  present  cause  on  behalf  of  *himself  and  all  other       [  *7i8  ] 
the  creditors  of  the  testator,  for  the  usual  administration  decree. 

In  order  to  gain  time  to  obtain  a  decree  in  the  suit  before  Miss 
Best  could  obtain  judgment  in  her  action,  the  executor's  solicitor, 
on  the  6th  of  December,  1849,  craved  oyer  of  the  bond,  the  practice 
of  the  courts  of  law  being,  that  a  defendant's  time  to  plead  does 
not  run  in  the  interval  between  the  craving  and  granting  of  oyer  ; 
and  that  a  defendant  has  as  much  time  to  plead  after  oyer  given, 
as  he  had  at  the  time  of  the  demand  thereof. 

On  the  27  th  of  December,  the  executor,  being  under  terms  to 
plead  issoably,  delivered  five  pleas  to  the  action :  First,  non  est 
factum ;  Secondly,  that  the  testator  was  never  indebted ;  Thirdly, 
pUne  administravit ;  Fourthly,  that  the  bond  was  deposited  as  an 
escrow  with  certain  persons  therein  named  ;  And  fifthly,  that  the 
bond  was  given  subject  to  a  condition,  which  had  been  performed. 

The  plaintiff  in  the  action,  being  advised  that  one  of  the  pleas  was 
not  issuable,  signed  judgment  for  10,0002.  on  the  29th  of  December. 

On  the  dlst  of  December,  the  executor's  attorney  took  out  a 
summons  before  a  Judge  at  chambers  to  set  aside  the  judgment  for 
irr^ularity. 

On  the  8rd  of  January,  1850,  the  summons  was  discharged ;  but 
the  Judge  restrained  the  plaintiff  at  law  from  taking  any  further 
proceedings  on  the  judgment  until  the  third  day  of  the  then 
ensuing  Hilary  Term,  to  afford  the  defendant  an  opportunity  of 
taking  the  opinion  of  the  Court  on  the  validity  of  the  judgment. 
The  material  parts  of  the  record  at  law  were  as  follows  :  ''  Whereby, 
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Vtncrnt  and  by  reason  of  the  non-payment  thereof,  an  action  hath  accrned 
Godson.  ^  ^^  plaintiff  to  demand  and  have  the  same  of  and  from  the 
defendant  as  such  executor  as  aforesaid;  yet  the  said  Bichard 
Godson  deceased,  in  his  lifetime,  and  the  defendant  as  executor  as 
aforesaid  since  the  decease  of  the  said  Bichard  Godson,  have  not 
[  •719  ]  nor  has  either  of  them  paid  the  said  sum  *above  demanded,  or  any 
part  thereof,  to  the  plaintiff's  damage  of  five  hundred  pounds;  and 
thereupon  she  brings  suit,  &c.  And,  on  the  29th  day  of  December, 
in  the  year  of  our  Lord,  1849,  the  defendant,  by  Bobert  Yaughan 
Wynne  Williams,  his  attorney,  says  nothing  in  bar  or  preclusion 
of  the  said  action  of  the  said  Barbara  Maria  Best,  whereby  the 
said  Barbara  Maria  Best  remains  therein  undefended  against  the 
said  William  Bulkeley  Hughes ;  and  hereupon  the  plaintiff  freely 
here  in  Court  remits  to  the  defendant  all  damages  which  she  hath 
sustained,  as  well  on  the  occasion  of  the  detention  of  the  said  debt 
as  for  her  costs  and  charges  by  her  about  her  suit  in  this  behalf 
expended :  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant,  as  executor  as  aforesaid,  her  said  debt,  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  Bichard  C. 
Godson  at  the  time  of  his  death  in  the  hands  of  the  defendant  as 
executor  as  aforesaid  to  be  administered,  if  he  hath  so  much  thereof 
in  his  hands  to  be  administered." 

On  the  12th  of  January,  1850,  the  usual  decree  for  administration 
was  made  in  the  suit ;  and  on  the  14th,  notice  of  it  was  served  upon 
the  attorneys  of  the  plaintiff  in  the  action. 

On  the  16th  of  January  the  Court  of  Exchequer  granted  a  rule 
to  show  cause  why  the  judgment  should  not  be  set  aside,  and  the 
executor  be  at  liberty  to  plead  plene  tidministravit,  or  plene  ttdminis- 
travit  prcetery  as  he  should  be  advised. 

The  rule  nisi  came  on  to  be  argued  on  the  22nd  of  January,  and 
was  ordered  to  stand  over  till  the  24th  ;  when  an  order  was  made, 
that,  in  the  event  of  1,5922.  not  being  paid  into  Court,  the  rule  of  the 
16th  of  January  should  be  discharged. 

The  rule  was  afterwards  discharged,  and  a  motion  to  stay 
execution  upon  the  judgment  now  came  on  to  be  heard. 

[  720  ]  Mr.  Swanston,  Mr.  Goodeve,  and  Mr.  Jones,  in  support  of  tlie 

motion,    [cited  Clarke  v.  Lord   Ormond  (i)  and  Dretcry  v. 
Thacker  (2)]  : 

[721]  It  is  true,  that  in  Ijee  v.  Park  {2),  Lord  Lanodalb  refused   to 

(1)  23  B.  B.  8,  143  (Jac.  123).  (3)  44  B.  B.  154  (1  Keen,  714). 

(2)  19  B.  B,  274  (3  Swanst.  529). 
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restrain  a  creditor,  who  had  obtained  judgment  before  the  decree ;  Vincent 
bat  it  is  evident,  from  the  stress  laid  by  his  Lordship  upon  the  godson. 
particular  and  special  facts  of  the  case,  that  the  decision  proceeded 
on  these  particular  facts,  and  was  not  intended  to  lay  down,  as  a 
general  rule,  that  a  creditor,  who  has  obtained  judgment  de  bonis 
testator  is  before  the  decree,  cannot  be  restrained  from  proceeding. 
[They  also  referred  to  Terrewest  v.  Featherby  (i),  Lord  v.  Woi-ndeigh- 
ton  (2),  Perry  v.  Phelips  (3),  and  other  cases.] 


[  722] 


Mr,  Malins  and  Mr.  Oreene  for  the  creditor : 

♦     *     With  regard   to  Drewry  v.  Thatcher  (4),  it  is  impossible        [  723  ] 
to  read  Lord  Eldon's  observations  in  that  case,  and  not  to  arrive  at 
the  conclusion  that  he  disapproved  of  any  interference  with  the 
priority  and  the  legal  rights  of  a  creditor,  who,  by  his  diligence,  had 
obtained  judgment  before  the  decree. 

(The  Vicb-Chancbllor  :  What  Lord  Eldon  discusses  in  that 
case  is,  the  difficulty  or  impossibility  of  affording  protection  to 
the  assets,  and  at  the  same  time  of  avoiding  injustice  to  the  creditor 
in  r^pect  of  his  remedies  arising  out  of  the  executor's  personal 
liability.) 

In  Lee  v.  Park  (5),  where  the  judgment  preceded  the  decree,  the 
injunction  was  refused.  It  is  impossible  to  sever  the  remedies 
against  the  executor  from  the  right  against  the  assets,  because, 
practically,  execution  must  first  issue  against  the  assets.  *  *  The  [  724  j 
rule  is,  that  the  decree  is  only  to  be  preferred,  if  it  precede  the 
judgment  in  point  of  time.     *     ♦     * 

Mr,  Russell  and  Mr.  C.  Hall  were  for  the  plaintiff  in  the  suit. 

Mr.  Suranston,  in  reply.     *     ♦     ♦ 

The  Vicb-Chancellob  :  l'^^^] 

I  had  hoped  that  the  progress  of  the  argument  would  ^change  the      L  *726  ] 
opinion  which,  upon  reading  last  night  some  of  the  authorities 
cited,  I  formed  upon  this  motion;  but  it  has  not  done  so:  and 
is  seems  to  me  better  for  both  parties  not  to  postpone  my  decision. 
During  a  part  of  the  early  stage  of  the  discussion,  the  effect 

(1)  2  Mer.  480;  mc  23  R  R.  16  n.      (4)  19  B.  B.  274  (3  Swaost.  529). 
'2]  Ti  B.  R.  14  (Jac.  148).  (5)  44  R.  B.  154  (1  Keen,  714). 

;3)  I  K.  B.  331  (10  Ves.  34). 
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vtnoent  as  well  as  the  form  of  the  judgment  at  law,  that  has  been  obtained 
Godson,  against  the  executor,  had  been,  I  think,  mistaken  by  me  ;  for  which, 
if  an  apology  were  requisite,  it  would  perhaps  be  afforded  by  the 
cases  of  Terrewest  v.  Featherby{\),  and  Lord  v.  Womdeighton  (2) , 
and  what  is  said  in  p.  548  of  the  report  of  Drewt-y  v.  Thacker  (8),  a 
report  that  records  many  remarks  of  Lord  Eldon  deserving  most 
particular  attention.  My  present  impression  is,  (and  indeed  some 
at  least  of  the  executor's  counsel  have  admitted),  that  at  law  the 
judgment  concludes  the  executor  upon  the  question  of  assets  between 
him  and  the  plaintiff  at  law,  that  is  to  say,  fixes  him  as  between 
himself  and  the  plaintiff,  with  an  admission  of  assets. 

This  judgment,  a  final  judgment  as  I  understand  it,  having  been 
obtained  and  completed,  though  after  the  filing  of  the  bill  yet 
before  the  decree,  I  do  not  see  any  sufficient  ground,  in  point  of 
precedent  or  in  reason  or  justice,  for  depriving  the  creditor  of  the 
benefit  of  it.  How  the  matter  would  have  stood  if  the  decree  had 
been  earlier  than  the  judgment,  or  if  the  judgment  had  been 
a  different  kind  of  judgment,  it  is  not,  I  think,  necessary  at  present 
to  consider.  But  the  judgment,  being  as  it  is,  and  having  preceded 
the  decree,  may  (independently  of  any  personal  liability  at  law 
brought  by  the  judgment  upon  the  defendant  at  law)  have  the  effect 
of  placing  the  plaintiff  at  law  in  this  Court  above  all  the  other 
creditors ;  for  it  has  not  been  asserted  that  any  other  judgment  has 
been  obtained  against  the  executor,  nor  has  it  been  alleged  that 
there  is  any  unsatisfied  judgment  which  was  recovered  against  the 
r  *727  ]  testator  in  his  lifetime.  It  *is,  however,  I  agree,  to  be  considered  as 
possible  that  judgments  of  the  latter  description  may  yet  appear.  If 
any  such  shall  appear,  what  will  be  the  respective  positions,  with 
regard  to  them,  of  the  persons  holding  them,  and  of  Miss  Best  and 
the  executor  ?  That  question  it  may  never  be,  and  certainly  I  think 
it  is  not  now,  necessary  to  answer.  For,  however  it  ought  to  be 
answered,  and  whether  the  assets  are  deficient  or  not  deficient, 
considering  what  has  been  said  by  Lord  Eldon  in  Drewry  v« 
Thacker  (b),  though  not  forgetting  the  other  dicta  and  authorities 
cited,  (especially  the  dicta  in  Clarke  v.  Lord  Ormond  (4)  and  Vernon  v. 
Thellusson  (6),  the  correctness  of  which,  properly  understood,  and 
properly  applied,  seems  unquestionable),  it  appears  to  me  that  the 
difficulties  in  the  way  of  interfering  in  the  executor's  favour  on  this 

(1)  2  Mer.  480 ;  see  23  E.  E.  15  n.  (4)  23  R  B.  10  (Jac  123), 

(i>)  23  R.  E.  H  (Jac.  148).  (5)  1  Ph.  466,  where  the  decree  pre^ 

(3)  19  E.  E.  274  (3  Swanst.  529).  ceded  the  notice  of  trial  at  law. 
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motion  are,  with  regard  to  his  personal  liability,  and  (on  that,  it  on  Vincent 

no  other  ground)  with  regard  to  the  assets,  insurmountable  ;  and  I  godson. 
most  therefore  refuse  it. 


HUTCHINSON   v.  NEWARK.  i^'^o. 

Feb.  8. 

(3  De  G.  &  Sm.  727—728.)  

Kniqhx 
The  GoiTBT  refused  to  restrain,  at  the  instance  of  an  administi-atrix,  a  bruok,  V.-C. 
solicitor  who  had  acted  on  behalf  of  the  administratrix  in  the  affairs  of  her        r  ^27  1 
intestate's  estate,  from  acting  as  the  solicitor  of  some  of  the  next  of  kin  in 
a  suit  for  the  administration  of  the  estate. 

This  was  the  suit  of  infant  next  of  kin  for  the  administration  of 
the  estate  of  an  intestate  named  Bury  Hutchinson.  The  defendants 
were  the  intestate's  widow  (who  was  his  administratrix,  and  had 
married  again),  Mr.  Newark  (her  husband),  and  other  defendants. 

A  motion  was  now  made  on  behalf  of  the  administratrix  and  her 
hasband,  to  restrain  Mr.  George  Basham  from  acting  as  solicitor  to 
the  next  friend  of  the  infant  plaintiffs  in  the  suit,  on  the  ground 
that  he  had  acted  as  solicitor  to  Mrs.  Newark. 

Mr.  Russell  and  Mr.  Daniel,  in  support  of  the  motion,  *cited       [  •728  ] 
Dixcies  V.  CUmgh  (1). 

(The  Yicb-Chanobllor  :  Will  not  the  solicitor*s  bill  against 
Ur.  Newark  be  paid  out  of  the  assets  ?) 

Possibly ;  but  at  all  events  Mr.  Newark  is  liable  to  the  solicitor. 
Mrs.  Newark  was  his  client,  and  she  has  a  right  to  have  her 
confidential  communications  with  her  solicitor  protected  by  the 
injimction  sought. 

Mr.  Malins  and  Mr,  W.  D.  Evans,  for  the  respondents,  referred, 
in  the  course  of  the  discussion,  to  Parratt  v.  Parratt  (2). 

The  Vicb-Chancbllob  : 

My  opinion  is,  that  the  principle  laid  down  in  Cholmondeley  v. 
Clinton  (3)  does  not  apply  to  this  case.  I  think  that  there  is  no 
ground  upon  which  the  Court  ought  to  interfere  to  prevent  this 
gentleman  from  communicating  to  the  next  of  kin  what  took 
place  between  him  and  the  administratrix  in  the  course  of  the 

(1)  42  B.  R.  171  (8  Sim.  262).  (3)  13  R.  R,  183  (19  Ves.  261), 

(2)  79  R.  B.  204  (2  De  G.  &  Sm.  259). 


416 


1850.    CH.    8  DE  G.  &  SM.  728. 


[b.r. 


HuTOHiNsoN  administration  of  the  estate.  I  consider  this  to  be  the  right 
conclusion  in  the  present  instance,  though  assenting,  as  I  do 
entirely,  to  Lord  Cholmwndeley'B  case. 

The  motion  was  refused,  withotU  costs. 


r. 
Newark. 


1850. 
Feb.  16. 

Kkioht 
Bruce,  V.-C. 

[729] 


INMAN  V.  WEAEING. 

(3  De  G.  &  8m.  729—735.) 

A  bill  was  filed  by  a  second  mortgagee  of  three  estates  (each  of  which  was 
subject  to  a  distinct  prior  mortgage)  for  a  foreclosure  against  the  mortgagor, 
and  an  account  against  the  prior  mortgagees.  The  bill  also  sought  to 
impeach  a  sale  made  by  one  of  the  prior  mortgagees  as  an  improvident 
one.  It  did  not  seek  or  offer  to  redeem  the  prior  incumbrances :  Held,  that 
the  bill  was  demurrable,  on  the  ground  that  it  contained  no  offer  to 
redeem. 

These  were  two  demurrers  to  a  bill  filed  by  the  Bev.  James  W. 
Inman,  one  of  the  executors  of  Bohert  Inman,  deceased,  who  was 
a  mortgagee  of  three  distinct  estates,  each  of  which  was  subject  to 
a  distinct  first  mortgage. 

The  three  several  estates  were  called  respectively  the  Millthorpe 
estate,  the  Akay  estate,  and  the  HoUings  estate. 

The  mortgage  to  the  plaintiff's  testator  was  created  by  deeds  of 
the  17th  and  18th  of  March,  1841. 

The  first  mortgage  on  the  Millthorpe  estate  became  vested  in  the 
defendant  Wearing,  who  was  alleged  by  the  bill  to  have  been 
in  possession,  and  to  have  sold  that  estate.  The  first  mortgage  on 
the  Al^ay  estate  became  vested  in  John  Edward  Norris,  John 
Stanley,  William  Henry  Bawson,  Charles  Milne,  and  William  John 
Norris,  who  were  also  defendants ;  and  they  were  alleged  by  the 
bill  to  have  taken  possession,  and  to  have  sold  to  the  defendant 
William  Inman,  who,  with  another  defendant,  named  Anne  Inman, 
were  the  co-executors  of  the  plaintiff.  The  first  mortgage  on  the 
Hollings  estate  became  vested  in  another  defendant,  named  Thomas 
Christopher  Burrill ;  who  was  alleged  to  have  entered  into  possession, 
but  not  to  have  sold  any  part  of  that  estate. 

The  prayer  was  for  an  account  of  what  was  due  for  principal  and 
interest  to  the  defendants,  the  prior  mortgagees,  on  their  several 
mortgages,  and  to  the  plaintiff  and  the  defendants,  William  Inman 
and  Anne  Inman,  as  the  executors  of  Bobert  Inman,  under  the 
indentures  of  mortgage,  dated  the  17th  and  18th  of  March,  1841  ; 
and  for  an  account  of  all  sums  of  money  possessed  and  received  by 
the  prior  mortgagees  in  respect  of  the  rents  and  profits  of  the  said 
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several  estates  so  mortgaged  to  them  respectively  as  aforesaid,  or       Invam 

which,  bat  for  their  respective   wilful   default,  they  might   have     weartko. 

received ;  and  that  an  account  *might  also  be  taken  of  the  produce       [  *7S0  j 

of  the  sales  of  the  Millthorpe  estate  and  of  the  Akay  estate,  or 

which,  but  for  their  respective  wilful  default  they  might  respectively 

have  received  in  respect  of  the  produce  of  such  sales ;  and  that, 

in  taking  the  account  of  the  monies  received,  or  which  ought  to 

have  been  so   received,  for   or   in   respect  of  the    Akay  estate, 

the   defendants,   who  had    sold    the    same,   might    be    charged 

with  such  farther  sum  as  they  ought     to    have    received  for 

the  sale  beyond  the  sum  of  2,500/.,  in  case  the  estates  had  been 

sold  by  them  with  due  prudence   and  precaution;  and  that  the 

defendants  might  be  respectively  decreed  to  pay  what  should  be 

fonnd  due  from  them  respectively  on  taking  the  aforesaid  accounts ; 

and,  if  it  should  appear,  on  taking  the  aforesaid  accounts  of  the 

produce  of  the  sales  of  the  Millthorpe  estate  and  of  the  Akay  estate, 

that  any  parts  of  the  purchase-monies  of  the  respective  estates  had 

not  been  received  by  the  defendants  Thomas  Wearing,  John  Staveley, 

William  Henry  Bawson  the  younger,  Charles  Milne,  William  John 

Norris,  and  James  Edward  Norris  respectively,  that  proper  inquiries 

might  be   directed,  to   ascertain  under  what  circumstances   the 

purchase-monies  had  not  been  received ;  and  that  proper  directions 

might  be  given  for  completing  the  sales ;  and  that  the  surplus  of 

snch  respective  purchase-monies,  after  payment  of  what  should  be 

fonnd  due  to  the  said  last-named  defendants  respectively  on  their 

aforesaid  sales,  might  be  applied  towards  satisfaction  of  what  was 

due  to  the  plaintiff  and   defendants,  Anne  Inman  and  William 

Inman,  as  such  executors  as  aforesaid,  under  the  indentures  of 

mortgage,  dated  the  17th  and  18th  of  March,  1841 ;  and  that  the 

remainder  of  the  property  comprised  in  the  indenture,  dated  the 

18th  of  March,  1841,  might  be  sold,  and  that  the  proceeds  of  such 

sale  or  sales  might  be  applied  in  payment  of  what  was  due  to  the 

plaintiff  and  the  defendants,  Anne  Inman  and  William  Inman,  as 

aforesaid ;  and  that  the  surplus,  if  any,  of  such  proceeds  might  be 

applied  according  to  the  rights  of  the  parties  under  the  respective 

•indentures  of  mortgage  aforesaid.    But  the  bill  did  not  seek  or      [  *^^^  ] 

offer  to  redeem  the  prior  mortgages. 

To  this  bill  the  defendants,  who  had  the  prior  mortgages  on 
the  Akay  and  Rollings  estates,  respectively  demurred  for  want 
of  equity  and  multifariousness.  The  demurrers  were  argued 
together. 
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[734] 


[  -TSS  ] 


Afr.  Malins  and  Mr.  Sidney  Smith   in  support  of  one,  and 
Mr.  Swanston  and  Mr.  Robson  in  support  of  another  demurrer. 

[The  Yigb-Ghangbllob  held  that  the  bill  was  not  multifarious, 
but  referred  to  the  dictum  of  Lord  Lanodalb  in  Dalton  v.  Hayter  (i), 
where  his  Lordship  said :]  *^  Now,  to  this  bill  there  is  a  demurrer 
for  want  of  equity ;  and  the  first  ground  of  demurrer  is,  '  I  am  a 
mortgagee  on  the  Shanks  estate,  and  you  do  not  offer  to  redeem 
me.'  If  the  question  in  this  cause  related  to  the  Shanks  estate, 
I  should  say  that  this  was  a  decisive  answer  to  this  bill ;  for  I 
take  it  to  be  settled,  that  the  owner  of  the  equity  of  redemption 
cannot  make  a  mortgagee  a  party  to  any  suit  in  this  Court  without 
offering  to  redeem  him." 

[The  Yigb-Ghangbllor  accordingly  called  upon  the  plaintiff's 
counsel  in  respect  of  the  omission  of  any  offer  to  redeem.] 

Mr.  Russell  and  Mr.  Piggott,  for  the  plaintiff.     *     ♦     * 

The  Vicb-Chancbllor  : 

The  dismissal  of  a  bill  to  redeem  otherwise  than  for  want  of 
prosecution  operates  as  a  foreclosure.  It  may  be  questionable 
whether  it  would  have  this  effect  if  it  did  not  pray  for  redemption  ; 
and  that  observation  is  certainly  in  favour  of  the  dictum  in 
Dalton  V.  Hayter  (i).  I  do  not  however  say,  that  it  would  have 
been  sufficient  to  convince  me  independently  of  that  authority. 
Now  the  dictum  in  Dalton  v.  Hayter  may  be  said  to  be  extrajudicial ; 
but  it  is  a  clear  and  distinct  expression  of  the  opinion  of  a  Judge  of 
great  experience  and  authority,  upon  a  subject  with  *which  he  has 
all  his  life  been  familiar.  I  cannot,  therefore,  act  upon  the  opinion 
which  I  might  have  formed  independently  of  that  authority.  The 
demurrer  must  be  allowed,  without  costs,  and  with  leave  to  amend 
generally. 


1850. 
March  2. 

Kniqht 
Bbuce,  V.-O. 

[7S6] 


SIBBEKING  V.  The  EAEL  of  BALCAERAS  {t). 

(3  De  G.  &  Sm.  736—737 ;  S.  0.  19  L.  J.  Ch.  252 ;  14  Jur.  753.) 

In  1822,  the  owner  of  a  reversion  (expectant  on  a  life  estate,  and  subject 
to  incumbrances)  sold  his  reversion  so  subject.  In  1825,  the  purchaser 
died,  and,  in  1830,  the  tenant  for  life  died.  In  1846,  the  reversioner  filed  a 
bill  to  set  aside  the  sale  as  haying  been  made  at  an  undervalue,  but  not 

(1)  64  R.  R.  95  (7  Beav.  319).  reversion.    See  31  Vict.  o.  4 ;  and  see 

(2)  Undervalue  (except  as  evidence      note  to  Gowland  v.  De  Faria,  1 1  R.  B. 
of  unfair  dealing)  is  no  longer  sufficient      at  p.  9. — O.  A.  S. 

ground  for  setting  aside  the  sale  of  a 
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aoooonting  for  the  delay :  Held,  that  "the  length  of  time  afforded  such 
eyidenoe  of  the  validity  of  the  transaction  as  a  court  of  justice  could  not 
disregard ;  and,  although  twenty  years  had  not  elapsed  since  the  death  of 
the  tenant  for  life,  the  bill  was  dismissed  with  costs. 

The  rules  on  which  a  Court  acts  with  respect  to  stale  demands,  are  never 
more  properly  applied  than  where  the  nature  of  the  case  throws  the  burthen 
of  proof  on  the  defendant. 

This  was  a  suit  to  set  aside  a  sale,  made  in  1822,  of  an  interest 
which  was  then  reversionary  in  a  small  estate  at  Blackwood  near 
Wigan.  At  that  time,  the  property  was  vested  in  one  Robert 
Sibbering  for  life,  with  remainder  to  his  son,  the  plaintiff  Balph 
Sibbering,  in  fee,  subject  to  three  mortgages  created  by  the  father 
and  son  in  favour  of  a  Mr.  Maudesley,  a  Mr.  Gaskell,  and  Alexander, 
then  Earl  of  Balcarras. 

The  sale  in  question  was  effected  by  a  deed,  dated  the  28th  of  June, 
1822,  whereby,  in  consideration  of  200Z.,  the  plaintiff  conveyed  to 
Alexander,  then  Earl  of  Balcarras,  the  reversion  expectant  on  the 
death  of  Bobert  Sibbering,  subject  to  the  existing  mortgages. 

In  1828,  the  plaintiff  joined  in  certain  indentures  of  lease  and 
release,  dated  the  30th  and  31st  of  October  in  that  year,  whereby 
Maudesley,  Gaskell,  and  the  two  Sibberings,  in  consideration  of  a 
release  of  the  Earl's  mortgage  debt,  and  of  the  Earl  paying  the  two 
other  mortgage  debts,  conveyed  the  land  to  the  Earl  in  fee. 

The  Earl  died  in  1826,  and  the  present  defendant  was  his  devisee. 

In  1880,  Bobert  Sibbering  died.  The  bill  was  filed  in  1846 ;  and 
the  ground  on  which  the  sale  was  sought  to  be  impeached,  was  that 
of  undervalue ;  and  evidence  was  adduced  of  the  plaintiff  having 
been,  when  it  was  made,  in  ^distressed  circumstances.  The  delay 
in  filing  the  bill  was  unexplained. 

Mr,  Lloyd  and  Mr.  Bennett  for  the  plaintiff : 

The  burden  of  showing  the  adequacy  of  the  sum  paid  is  upon 
the  defendant,  who  has  not  adduced  satisfactory  evidence  upon  the 
subject.  As  to  the  lapse  of  time,  a  court  of  equity  acts  by  analogy 
to  the  Statute  of  Limitations,  and  twenty  years  have  not  elapsed 
since  the  plaintiff's  title  accrued  in  possession:  Oowland  v.  De 
Faria  (i).  Wood  v.  Abrey  (2),  Wood  v.  Downes  (s),  AUfrey  v. 
AWTey(4). 


SiBBBBINO 

V. 

Earl  of 
Balcarras. 


[  •736  ] 


Mr.  Roundell  Palmer  and  Mr. 
were  not  called  upon. 

(1)  IIR.  R.  9(17Ves.  20). 

(2)  18  B.  B.  264  (3  Madd.  417). 


J.  V.  Prior,  for  the  defendant, 

(3)  11  B.  B.  160(18Ve8.  120). 

(4)  Ante,  p.  15. 

27—2 
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SlBBERIKG 

r. 

Eaet.  of 

Baloarras. 


[  787  ] 


The  Vice-Chancellor  : 

The  bill  in  this  case  was  filed  in  1846,  lo  set  aside  a  sale  made 
by  the  plaintiff  in  1822,  in  sach  circumstances,  that,  had  the  sale 
been  of  any  interest  in  possession,  it  could  not,  upon  any  principle 
of  law  or  equity,  or  justice,  have  been  impeached.  It  has  been 
said,  and  not  inaccurately,  that  this  Court,  whether  soundly  or  not, 
does  certainly  act,  with  regard  to  sales  of  reversionary  interests, 
upon  principles  in  some  degree  peculiar  to  those  cases,  and  not 
applicable  to  sales  of  interests  in  possession.  I  am,  however,  not 
at  all  sure,  that  this  instance  can  be  brought  within  the  influence 
of  these  principles.  The  plaintiff,  in  1823,  concurred  with  his  father 
and  all  the  incumbrancers  in  conveying  the  entire  interest  in  the 
estate,  both  in  possession  and  reversion,  to  the  late  Earl  of  Balcarras. 
And  it  is  not  certain  that  that  contract  would  have  been  carried 
into  effect  if  the  plaintiff  had  not  joined. 

Assuming,  however,  that  the  principles  applicable  to  sales  of 
reversionary  interests  do  apply  to  this  case,  and  that  the  reversion 
was  actually  sold  at  an  undervalue,  as  has  been  contended,  how 
does  the  matter  stand?  The  tenant  for  life  died  in  1830,  more 
than  sixteen  years  before  the  filing  of  the  bill,  and  the  pur* 
chaser  died  as  long  ago  as  1825.  The  circumstances,  condition, 
and  history  of  the  plaintiff  during  all  the  interval  are  entirely 
unexplained,  except  so  far  as  an  inference  may  legitimately  be  drawn 
from  his  condition  previously  to  the  sale.  Under  such  circumstances, 
the  Court  is  bound  upon  authority,  and  by  reason,  to  presume 
strongly  in  favour  of  the  validity  of  the  transaction.  The  very 
length  of  time  affords  evidence  which  it  is  the  duty  of  a  court  of 
justice  not  to  disregard.  It  has  been  said,  that,  if  the  case  is  to  be 
treated  by  analogy  to  the  Statute  of  Limitations,  the  plaintiff  would 
have  had  twenty  years  after  his  father's  death ;  and  that  thia 
period  had  not  elapsed  at  the  time  of  filing  the  bill.  But,  although 
a  court  of  equity  may  consider  itself  bound,  and  may  be  bound  for 
certain  purposes,  by  the  Statute  of  Limitations,  it  is  not  bound  to 
give  relief  in  every  case  where,  under  analogous  circumstances,  the 
Statute  of  Limitations  would  not  have  applied  at  law.  It  is  the  duty 
of  the  Court  to  act  upon  that  presumption  which  a  court  of  justice 
most  properly  entertains  against  stale  demands,  and  which  can 
never  be  more  properly  applied  than  in  a  case  like  the  present, 
where  the  burden  of  proof  upon  a  most  material  point  in  con-> 
troversy  is  thrown  upon  the  defendant.  I  am  of  opinion  that 
there   is  not   sufficient   to   resist  the  presumption   in  favour   of 
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the  iransaction  arising  from  length  of  time.    Justice  and  reason  siBBsiiiNo 
appear  to  me  to  reqaire  that  the  bill  should  be  dismissed,  with      g^^^;  ^^ 

costs,  HAL0ARBA8. 


HIPKIN  V.  WILSON.  isso. 

March  8. 
(3  De  G.  &  Sm.  738—740 ;  S.  C.  19  L.  J.  OL  305  ;  14  Jur.  1126.)  

Jjukda  were  limited  to  a  father  for  life,  with  remainder  as  the  father  and  his   ^  S'p 

son  should  appoint,  with  remainder  to  the  son  in  tail,  with  remainder  to  the  -  ^  J  ' 
father  and  son  in  fee.  The  father  and  son  appointed  in  lee,  by  way  of  mort-  ^  '  -' 
gage,  with  a  proviso,  that,  on  repayment  of  the  mortgage-money,  the 
mortgagees  should  convey  the  hereditaments  to  the  father  and  son,  their 
heirs  or  assigns,  or  as  they  should  direct ;  and  it  was  declared,  as  between 
the  father  and  son,  that  the  father  should,  during  his  life,  keep  down  the 
interest  on  the  mortgage-debt :  Held,  that  the  course  of  limitation  of  the 
estate  was  not  changed  by  this  proviso. 

This  was  a  demurrer  to  a  bill  filed  by  persons  claiming  to  be 
interested  under  limitations  of  the  equity  of  redemption  contained 
in  a  mortgage  deed,  which,  it  was  submitted,  had  changed  the 
deToIotion  of  the  property. 

The  mortgagors  were  William  Webster,  the  father,  and  William 
Webeier,  the  son.  By  indentures,  dated  the  7th  and  8th  of 
December,  1826,  the  estate  in  question  was  conveyed  to  E.  R.  Clarke 
and  G.  P.  Lowther,  their  executors,  administrators,  and  assigns, 
for  2,000  years,  by  way  of  mortgage,  to  secure  10,000/.  and  interest ; 
and,  sabject  thereto,  to  such  uses  as  the  father  and  son  should 
jointly  appoint ;  and,  subject  to  such  appointment,  to  the  use  of 
the  father  for  life ;  with  remainder  to  such  uses  as  the  son,  if  he 
^faoald  sarvive  the  father,  should  appoint ;  with  remainder  to  the 
ose  of  the  son  in  tail ;  with  an  ultimate  remainder  to  the  father 
and  son  in  fee  as  joint  tenants. 

Tlie  above  mortgage  was  paid  off ;  and  that  in  question  in  the 
suit  waa  effected  by  indentures  of  lease  and  release  and  appointment, 
dated  the  23rd  and  24th  of  December,  1889,  and  made  between  the 
Lither,  the  son,  and  the  mortgagees,  to  whom  the  estate  was 
cfjnveyed  in  fee,  subject  to  the  following  proviso  for  redemption  : 

**  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  if 
the  said  WilUam  Webster,  the  father,  and  William  Webster,  the 
ion,  or  either  of  them,  or  their  or  either  of  their  heirs,  executors,  or 
administrators,  do  and  shall  pay  unto  the  said  (mortgagees)  the 
»am  of  2,500^.  (&c.)  they  the  said  (mortgagees)  shall  and  will,  upon 
the  request,  and  at  the  costs  and  charges  of  the  said  William 
Webster,  the  father,  and  William  Webster,  the  son,  their  heirs  or 
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HiPKiK  assigns,  convey  and  assure  all  and  singular  the  said  hereditaments 
WiiioK.  And  premises  unto  the  said  William  Webster,  the  father,  and 
[  'THQ  ]  *William  Webster,  the  son,  their  heirs  or  assigns,  or  unto  such  other 
persons  as  they  shall  direct  or  appoint."  The  deed  also  contained 
a  declaration  that,  as  between  the  father  and  son,  and  without 
prejudice  to  the  rights  of  the  mortgagees,  the  mortgage  debt  should 
not  be  considered  as  the  personal  debt  of  either  of  them,  but  as  a 
charge  merely  upon  the  mortgaged  hereditaments;  and  that  all 
interest  which  should  be  payable  during  the  father's  lifetime  should 
be  paid  by  him. 

The  son  died  in  the  lifetime  of  the  father,  who  was  also  since 
dead ;  and  the  devisees  of  the  father  filed  the  present  bill,  praying 
for  a  declaration,  that,  under  the  limitations  of  the  mortgage  deed, 
the  father  and  son  became  equitably  entitled  to  the  mortgaged 
hereditaments  as  joint  tenants,  subject  to  the  mortgage,  and  that 
the  plaintiffs  were  now  entitled  thereto.  The  defendants,  who  were 
the  persons  entitled  under  the  original  limitation  to  the  son  in  tail, 
demurred  generally  for  want  of  equity. 

Mr.  McUim  and  Mr.  Greene  supported  the  demurrer,  and  con- 
tended, that  by  the  mortgage  the  original  limitations  were  not 
intended  to  be  and  were  not  changed,  except  so  far  as  was  required 
for  the  purpose  of  the  mortgage.     They  cited  Jackson  v.  Innes  (i). 

Mr.  Swanston  and  Mr.  Rasch,  for  the  plaintiflfs,  submitted,  that 
an  intention  to  change  the  devolution  of  the  equity  of  redemption 
was  apparent  upon  the  mortgage  deed.  They  referred  to  Isord 
Fauconberg  v.  Fitzgerald  (2),  Anson  v.  Lee  (a),  Barnett  v.  Wilson  (4), 
Clark  V.  Burgh  (5). 

The  Vicb-Chancbllor  : 
[  ♦740  ]  The  question  is,  whether  there  is  to  be  collected  from  the  *deed  of 

1839,  as  stated  in  the  bill,  an  intention  to  change  the  course  of 
limitation,  or  the  manner  of  settlement,  to  any  other  extent  than 
was  necessary  for  the  purpose  of  the  mortgage.  Independently  of 
authority,  I  should  think  this  question  one  that  ought  to  be 
answered  in  favour  of  the  defendants,  and  the  authorities  appear  to 
support  that  view.  It  would  perhaps  be  sufficient,  to  justify  this 
conclusion,  that  there  is  not  to  be  found  in  the  deed  of  1889  any 

(1)  20  R.  R.  45  (1  Bligh,  104).        (4)  60  B.  R.  226  (2  Y.  &  C.  C,  C. 

(2)  6  Br.  P.  C.  295.  407). 

(3)  33  R.  R.  122  (4  Sim.  364).         (5)  70  R.  R.  181  (2  CoU.  221). 
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eipression  of  intention  to  vary  the  coarse  of  the  settlement.    But      Hipkin 
in  this  case  there  is  what  is  equivalent  to  a  declaration  of  a  contrary      wilson. 
intention,  namely,  a  provision  that  the  father  is  to  keep  down  the 
interest  upon  the  mortgage  debt  during  his  life. 

Demurrer  allowed. 


HAIG  V.  GEAT.  i^^': 

May  1. 

(3  De  G.  &  Sm.  741—742.)  

Knight 
In  a  suit  for  an  aooount  by  a  Bunriring  partner  against  a  debtor  to  the  Bbuce,  V.-C. 

firm,  it  is  not  in  general  necessary  to  make  the  personal  representative  of         r  741  i 
the  deceased  partner  a  party. 

This  was  a  snit  by  a  surviving  partner  against  a  debtor  to  the  firm 
for  an  account  of  the  dealings  between  the  defendant  and  the 
partnership. 

The  defendant  demurred  for  want  of  parties,  the  executor  of 
the  deceased  partner  not  having  been  brought  before  the  Court. 

Mr.  Lee  and  Mr.  F.  S.  WiUiamSj  in  support  of  the  demurrer 
[cited  Wilkinson  v.  Henderson  (1),  HUls  v.  Nash  (2),  and  other 
cases]. 

Mr.  Russell  and  Mr.  Haig  were  not  called   upon  to  support        [  742  ] 
the  bm. 

The  Vicb-Chancbllob  : 

I  apprehend  it  to  be  generally  true,  that,  a  debt  having  become 
due  to  a  partnership  of  two  persons,  one  of  them  having  died,  and 
the  debt  being  in  its  nature  demandable  by  a  suit  in  equity,  the 
surviving  partner  may  sue  for  it  in  equity,  (whether  the  amount  is 
(0  depend  on  the  result  of  an  account  or  otherwise,)  without  making 
the  representative  of  the  deceased  partner  a  party.  There  may, 
however,  be  circamstances  requiring  a  departure  from  this  general 
nile ;  and  the  question  is,  whether  there  are  here  any  such  circum- 
stances? One  relied  upon  is,  that  of  the  executor  of  the  deceased 
partner  having  written  to  the  debtor  with  respect  to  the  debt,  to 
accelerate  its  payment ;  but  I  do  not  think  this  sufficient  to  create 
an  exception  to  the  general  rule.  Another  circumstance  relied  upon 
is,  that  the  alleged  debtor  has  himself  filed  a  bill  against  the 
Borviving  partner,  making  the  representative  of  the  deceased  partner 

(1)  36  R.  R.  386  (1  My.  &  K  689).  (2)  65  E.  R.  462  (1  Ph.  598). 
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[r.r. 


HAia 

r. 
Gray. 


a  party  to  it.  AssamiDg  him  to  have  been  correct  in  taking  that 
course,  I  think  that  it  does  not  vary  the  right  of  the  sarviving 
partner  to  sue  as  he  saes  here. 

Demurrer  overruled^  without  costs. 


1850. 
March  18. 

1851. 
March  14. 

Knight 
Bbuck,  V.-C. 

[743] 


HAWKES   V.   The  EA8TEEN  COUNTIES  EAILWAY 

COMPANY. 

(3DeG.  &Sm.  743— 751.) 

[Affirmed  on  appeal  by  Lord  St.  Leonards,  L.  C,  as  reported  in 
1  D.  M.  &  G.  737,  and  by  the  House  of  Lords,  as  reported  in 
5  H.  L.  C.  831.] 


1850. 
March  14. 

KNiaUT 
Bruce,  V.-C. 

[7511 


[  ♦752  ] 


WACE  V.  BICKEETON. 

(3  De  G.  &  8m.  751—767 ;  S.  C.  19  L.  J.  Ch.  254 ;  14  Jur.  784.) 

A  father,  in  contemplation  of  the  marriage  of  his  son,  proposed,  in  writing, 
to  settle  an  estate  in  a  specified  parish,  "worth  200/.  a  year,**  free  from 
incumbrances,  on  himself,  for  life,  with  successiYe  remainders  to  his  son 
and  his  intended  wife,  and  the  children,  charged  with  60/.  a  year  to  hia  own 
widow,  for  life.  By  a  settlement,  not  referring  to  the  proposal,  the  father 
conveyed  an  estate,  held  in  fee,  worth  57/.  a  year,  and  an  estate  of  which  he 
was  tenant  for  life,  with  limitation  to  his  son  in  tail,  of  the  yearly  value  of 
190/.,  both  in  the  specified  parish,  to  the  proposed  usee,  and  absolutely 
covenanted  that  the  conveyed  hereditaments  were  of  the  annual  value  of 
200/.,  and  that  he  was  absolutely  seised  in  fee  of  them.  The  marriage  took 
effect,  and  both  tbe  son  and  his  wife  died,  leaving  an  infant  daughter ;  the 
son  had  married  a  second  time,  and  left  a  son,  who  became  tenant  in  tail  of 
the  hereditaments  worth  190/.  a  year.  In  a  suit  by  the  infant  daughter  and 
the  trustee  of  her  settlement,  against  the  representatives  of  her  grandfather, 
the  settlor,  for  damages  for  the  breach  of  his  covenant:  Held,  that  the 
proposals  could  not  be  looked  to  as  defining  the  value  of  the  property  to  be 
settled ;  and  that  the  plaintiffs  were  entitled  to  damages  to  the  full  extent 
of  the  value  of  the  settled  land,  though  that  would  create  a  total  income 
under  the  settlement  of  247/.  instead  of  only  200/. 

Where  an  infant,  joining  in  a  suit  with  other  plaintifEs,  asks  by  her  bill 
less  than  she  is  entitled  to,  the  Court  may,  at  the  hearing,  give  liberty  to 
file  a  new  bill,  and  even  order  one  to  be  filed. 

Upon  the  treaty  for  a  marriage  between  Mr.  Stephen  Price  and 
Miss  Mary  Ann  Wace,  Mr.  Thomas  Price,  the  *father  of  Mr.  Stephen 
Price,  made  a  proposal  in  writing,  dated  the  25th  of  June,  1835,  in 
the  following  terms : 

^*  Proposal  for  settlement  of  Mr.  Stephen  Price  and  M.  A.  Wace. 

*'  Mr.  Thomas  Price  proposes  to  settle  an  estate,  in  or  near 
Kinneiley  parish,  worth  200/.  a  year,  free  from  incumbrances,  to 
himself  for  life,  then  to  Stephen  Price,  chargeable  with  50/.  a-year. 
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in  favour  of  Jane,  wife  of  Thomas  Price,  for  her  life,  then  to       wacb 
M.  A.  Wace,  for  life,  then  to  all  the  children  in  sach  manner  as  the    bickbrton. 
father  and  mother  shall  appoint,  and  in  default  to  all  the  children 
equally,  and  if  no  child  to  Stephen  Price.'' 

By  an  indenture,  dated  on  the  80th  of  June,  1885,  between 
Mr.  Thomas  Price  of  the  first  part,  Mr.  Richard  Wace  of  the 
second  part,  Stephen  Price  of  the  third  part.  Miss  Wace,  the 
daughter  of  Mr.  Wace,  of  the  fourth  part,  and  George  Dicken  and 
Henry  Thomas  Wace  of  the  fifth  part,  being  a  settlement  made  in 
contemplation  of,  and  shortly  before,  a  marriage  celebrated  between 
Stephen  Price  and  Mary  Ann  Wace,  it  was  recited  that  a  marriage 
was  intended  to  be  had  between  the  said  Stephen  Price  and  M.  A. 
Wace ;  and,  in  consideration  thereof,  it  had  been  agreed  that  the 
said  Thomas  Price  should  make  the  settlement  thereinafter  con- 
tained ;  and  it  was  witnessed,  that,  in  consideration  of  the  marriage 
(and  for  a  nominal  consideration)  the  said  Thomas  Price  (with  the 
privity  and  consent  of  the  said  Stephen  Price,  Mary  Ann  Wace, 
and  Richard  Wace),  did  grant,  release,  direct,  limit,  and  appoint  all 
tlie  messuages  and  hereditaments  of  him  the  said  Thomas  Price,  in 
possession,  reversion,  remainder,  expectancy,  or  otherwise  howso- 
ever, in  or  near  the  parish  of  Einnerley,  unto  the  said  G.  Dicken 
and  H.  T.  Wace,  their  heirs  and  assigns;  to  the  use,  after  the 
marriage,  of  Thomas  Price  for  life,  with  remainder  to  the  use  that 
Jane  Price,  his  wife,  should  receive  thereout  *50Z.  a-year ;  and,  [  '763  ] 
subject  thereto,  to  the  use  of  Stephen  Price  for  life ;  with  remainder 
to  the  use  of  Miss  Wace  for  life ;  with  remainders  to  the  use  of 
their  child  or  children  in  fee  ;  with  a  direction  that  if  there  should 
be  only  one  child  the  estate  should  go  to  such  only  child.  And 
Mr.  Thomas  Price  covenanted  with  the  trustees  of  the  settlement 
in  the  following  terms :  "  And  the  said  Thomas  Price  does  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with 
the  said  G.  Dicken  and  H.  T.  Wace,  their  heirs,  executors,  adminis- 
trators, and  assigns,  and  also  with  the  said  Stephen  Price,  his 
execators  and  administrators,  that  the  said  hereditaments  are  now 
worth  the  annual  sum  of  200^. ;  and  that  the  said  Thomas  Price  is 
entitled  thereto  for  an  estate  of  inheritance  in  fee  simple  in  posses- 
sion, free  from  all  payments  and  incumbrances  whatsoever  (except 
the  said  annuity  of  50Z.)  ;  and  that  he,  the  said  Thomas  Price  and 
his  heirs,  and  all  other  persons  whomsoever,  shall  and  will,  when- 
ever requested  by  the  said  trustees  or  any  of  them,  execute  any 
olher  deed  or  deeds  that  may  be  required  for  more  effectually 
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Wace  conveying  the  said  hereditaments  to  the  said  6.  Dicken  and  H.  T. 
BicKERTON.  Wace,  their  heirs  and  assigns,  upon  and  for  the  trusts  and  purposes 
hereinbefore  mentioned."  And  in  the  same  indenture  was  contained 
a  general  warranty  of  title  by  the  said  Thomas  Price. 

Mrs.  M.  A.  Price  died  in  1886,  leaving  her  husband,  Mr.  Stephen 
Price,  and  Mary  Ann  Price,  the  only  child  of  the  marriage, 
surviving. 

Mr.  Stephen  Price  subsequently  married  again,  and  died  in  1846, 
leaving  a  son,  the  only  child  of  that  marriage. 

Mr.  Thomas  Price  died  in  1842,  having  made  a  will,  which  was 
proved  by  Mr.  Bickerton  and  Mr.  Onions,  the  executors  thereof. 

Under  these  circumstances,  Mr.  Wace,  as  the  surviving  trustee  of 
the  marriage  settlement  of  1885,  and  Mary  Ann  Price,  the  sole 
L  *754  ]  infant  child  of  that  marriage,  by  her  *next  friend,  filed  a  bill 
against  Mr.  Bickerton  and  Mr.  Onions,  the  executors  of  Mr.  Thomas 
Price,  stating  the  above  circumstances ;  and  also  stating,  that,  at 
the  date  of  the  settlement,  Mr.  Thomas  Price  was  seised  in  fee  of  an 
estate  in  Einnerley  of  the  annual  value  of  S7L  only ;  and  that,  by 
an  indenture,  dated  in  1794,  another  estate,  also  situated  in 
Einnerley,  of  the  annual  value  of  190/.,  had  been  settled  to  the  use 
of  Thomas  Price  for  life,  with  remainder  that  Jane  his  wife  should 
receive  thereout  501.  for  her  life,  with  remainder  to  the  first  son  of 
the  body  of  Thomas  Price  in  tail  male,  with  remainder  to  the 
second  and  other  sons  in  tail  male,  with  an  ultimate  limitation  to 
Thomas  Price  in  fee ;  and  praying  that  it  might  be  declared  under 
his  covenant,  contained  in  the  settlement  of  1885,  that  Thomas 
Price  was  indebted  to  H.  T.  Wace,  as  the  surviving  trustee  of  that 
settlement,  in  such  a  sum  as  would  be  sufficient  to  make  up  by  its 
income  the  difference  between  the  annual  value  of  the  premises  in 
or  near  the  parish  of  Einnerley,  of  which  Thomas  Price  was  seised 
in  fee  simple  in  possession,  at  the  date  of  the  settlement  of  1835, 
and  the  annual  sum  of  200i. 

These  facts  were  not  in  dispute ;  and  at  the  hearing  of  the  cause 
a  decree  was  made,  referring  it  to  the  Master  to  inquire  what  claim 
or  demand,  and  to  what  amount,  by  way  of  damage  or  otherwise, 
the  plaintiffs,  or  either  of  them,  had  against  Mr.  Bickerton  and 
Mr.  Onions,  as  the  legal  personal  representatives  of  Thomas  Price, 
under  the  covenant  contained  in  the  settlement  of  1835.  By  his 
report,  the  Master  stated,  that  he  estimated  the  annual  value  of 
the  estate  of  Mr.  T.  Price,  held  in  fee  simple,  at  about  57^  He 
also  found,  that  the  estate,  included  in  the  settlement  of  1794,  was 
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eomprised  in  the  settlement  of  1885  ;  and  he  estimated  the  annual       wace 
value  of  that  estate  at  about  1902. ;  and  he  found  that  there  was  due    biokertoh. 
to  the  plaintiffs  in  respect  of  damages  upon  the  covenant  for  title 
Buch  a  sum  as  would  produce  1902.  a-year. 

The  cause  now  came  on  upon  exceptions  by  the  defendants  to       [  755  ] 
this  report  and  for  further  directions. 

Mr,  Bacon  and  Mr.  ElrnsUy  in  support  of  the  exceptions : 

The  Master  ought  not  to  have  found  that  the  estate  comprised  in 
the  settlement  of  1794  was  included  in  the  settlement  of  1885.  It 
was  not  specifically  described,  and  it  is  not  to  be  treated  as  having 
been  included.  It  was  in  excess  of  the  intention  to  be  gathered 
from  the  proposals  and  the  settlement  of  1885  taken  together.  The 
maximum  annual  income  which  Mr.  Thomas  Price,  the  father, 
proposed  or  intended  to  settle,  was  an  income  of  2002.  a  year. 
Even  if  the  settlement  alone  is  looked  at  this  is  to  be  presumed. 
The  estate  of  which  Mr.  Thomas  Price  was  seised  in  fee,  of  the 
value  of  57/.,  was  alone  intended  to  be  included ;  and  the  Master 
ought  to  have  found  1482.  a  year  only,  making  with  the  672.  a  year, 
2002.  to  be  the  damages  upon  the  covenant. 

It  is  an  established  rule,  that  the  intention  of  an  instrument 
must  be  gathered  from  every  part  of  it ;  and  such  a  rule  ought  to 
be  held  most  strongly  to  apply  to  instruments  couched  in  obscure 
and  inartificial  language,  as  this  instrument  is.  The  plain  meaning 
of  the  whole  of  this  instrument  is,  that  whatever  was  conveyed  was 
to  be  of  a  value  not  less  than  2002.  a  year.  The  settlor  took  upon 
himself  the  obligation  to  make  up  the  difference  between  the  actual 
income  of  572.  and  2002.  a  year. 

Mr.  Wigram  and  Mr.  Ooodeve  in  support  of  the  Master's 
report: 
The  estate  which  was  included  in  the  settlement  of  1794,  was 
comprised  in  the  assurance  by  Mr.  Price  in  1835  ;  he  reserved  to 
himself  a  life  estate,  and  the  502.  a  year  for  his  widow,  the  precise 
use  in  the  settlement  of  the  estates  settled  in  the  year  1794  :  so  far 
as  they  went,  they  were  therefore  included  in  the  settlement.  The 
covenants  clearly  applied  to  some  estates  of  about  or  nearly 
approaching  *the  value  which  the  two  estates  taken  together  [  'Tofi  ] 
alone  did. 

Mr.  Wetherell  for  other  defendants. 
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Wage        The  Yigb-Ghangbllor  : 

V, 

BicKBRTOK.  I  cannot  look  at  the  proposals.  The  settlement  mast  speak  for 
itself.  I  must  hold  that  both  the  entailed  and  the  fee  simple 
estates  were  included  in  the  parcels  in  the  settlement  of  1835. 
There  is  then  a  covenant  that  the  settlor  was  seised  in  fee  of  all 
those  parcels;  the  fact  being,  that  he  was  not  so  seised.  The 
Master  had  to  consider  the  amount  of  damages,  and  he  has  taken 
the  value  of  the  entailed  estate  at  the  death  of  the  settlor.  Subject 
to  any  question  as  to  the  correctness  of  his  estimate  of  the  value,  I 
think  that  he  could  not  have  done  otherwise. 
The  cause  then  came  on  upon  further  directions. 

Mr.  Bacon  and  Mr.  Ebnsley  on  the  further  directions  : 

The  scope  of  the  bill  and  its  prayer  is  confined  to  making  good 
the  difference  between  the  200Z.  a  year  and  the  annual  value  of  the 
fee  simple  estate,  thereby  limiting  the  relief  to  be  obtained  in  this 
suit  to  the  difference  between  the  annual  value  of  the  fee  simple 
estate  and  200Z.  a  year. 

The  bill  does  not  contain  a  suggestion  of  any  claim  to  the  extent  of 
the  entire  value  of  the  estate  settled  in  1794  beyond  200Z.  a  year.  The 
plaintiffs  have  defined  the  relief  to  be  given  by  this  Court,  and  they  can- 
not be  allowed  to  obtain  anything  beyond  what  they  have  so  asked. 

(The  Vice- Chancellor  here  referred  to  Mitford  on  Pleading  (i), 
and  read  the  following  passage  from  that  treatise:  "If  the 
person  who  thus  acts  as  friend  of  an  infant  does  not  lay  his 
case  properly  before  the  Court,  by  collusion,  neglect,  or  mistake,  a 
I  *767  ]  new  bill  may  be  brought  on  behalf  *of  the  infant ;  and,  if  a  defect 
appears  on  the  hearing  of  the  cause,  the  Court  may  order  it  to 
stand  over  with  liberty  to  amend  the  bill :  '*  and  said,  that,  if  the 
argument  of  the  defendants  should  prevail,  he  might  give  liberty  to 
the  plaintiffs  to  file  a  new  bill,  or  even  order  such  a  bUl  to  be  filed.) 

Mr.  Bacon  and  Mr.  Elmsley,  for  the  defendants,  then  waived 
this  objection ;  and,  assuming  the  bill  to  be  sufBcient  and  ample  in 
its  prayer  for  relief,  suggested,  that  as  the  settlement  of  1794 
comprised  an  estate  limited  to  Thomas  Price  for  life,  with  remainder 
to  Stephen  Price  for  life,  with  remainder  to  the  heirs  of  the  body  of 
Stephen ;  and  that,  although  the  infant  son  of  Stephen  had 
become  tenant  in  tail  of  this  property,  yet,  if  he  should  die  without 
issue  and  without  barring  the  entail,  that  estate  would,  under  the 

(1)  P.  27,  4th  ed. 
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settlement  of  1794,  devolve  on  the  infant  plaintiff  herself.  Now,  if 
full  damages  without  condition  were  given,  she  would  have  both 
the  estate  and  compensation  for  the  loss  of  the  estate,  which  would 
be  inequitable.  It  is,  therefore,  suggested,  that  some  provision 
ought  to  be  inserted  in  the  decree  providing  for  this  possibility. 

The  Vice-Chancellor  : 

I  think  that  the  question  ought  to  be  left  open,  without 
intimating  any  opinion  upon  it ;  and  that  a  proper  sum  should  be 
earned  to  the  credit  of  the  cause,  the  income  to  be  appropriated  for 
the  benefit  of  the  infant  plaintiff ;  but  there  must  be  a  declaration, 
that  this  is  to  be  without  prejudice,  in  the  event  of  the  death 
without  issue  of  the  plaintiff's  brother,  to  any  question  as  to  the 
right  to  the  capital. 


Wage 

V. 
BiCKERTON. 


THOMAS  V.  ROBERTS  (1). 

(3  De  G.  &  Sm.  758—781 ;  S.  0.  19  L.  J.  Ch.  506 ;  14  Jur.  639.) 

In  Jvljy  1845,  one  of  the  followers  of  a  dissenting  preacher  (who  styled 
himself  the  Servant  of  the  Ix)rd),  haying  no  property  of  his  own,  maixied 
another  of  the  sect,  who  had  a  fortune  of  about  5,000/.,  under  circumstances 
leading  to  the  inference  that  the  marriage  was  brought  about  entirely  by 
the  influence  of  the  preacher.  In  February,  1846,  the  wife,  having  mani- 
fested insubordination  to  the  chief  of  the  sect,  was  deserted  by  her  husband, 
who,  with  the  chief  and  others  of  his  followers,  went  to  reside  together  at 
an  establishment  which  they  formed ,  and  called  * '  Agapemone. ' '  They  there 
professed  and  acted  upon  the  doctrines,  that  the  day  of  grace  had  passed, 
and  the  day  of  judgment  commenced;  and  that,  by  reason  thereof,  prayer 
was  superfluous,  and  no  longer  necessary.  They  also  professed  and  acted 
upon  the  doctrine  that  no  day  of  the  week  ought  to  be  set  apart  as  one  of 
peculiar  holiness.  Shortly  after  the  deseiiion  of  the  wife,  she  was  delivered 
of  a  boy,  who  i*emained  in  the  care  of  his  mother  and  maternal  grandmother, 
at  the  residence  of  the  latter,  who  properly  provided  for  his  maintenance 
and  education :  Held,  a  proper  case  for  restraining  the  father  from  acquiring 
possession  of  the  infant. 

This  was  a  petition  presented  on  behalf  of  George  Nottidge 
Thomas,  an  infant  of  four  years  of  age,  the  only  child  of  the 
tespondent  George  Robinson  Thomas,  praying  that  some  proper 
person  or  persons  might  be  appointed  to  be  the  guardian  or 
guardians  or  to  have  the  care  of  the  infant  during  his  minority ; 
and  that  proper  directions  might  be  given  for  his  maintenance  and 
education;   and  that  the  respondent  and    his  agents  might    be 


1850. 
.Uay  7,  8,  22. 

KniOHT 
lUlUCB,  V.-C. 

[758] 


(1)  [The  facts  of  this  case  were 
angular.  The  point  actually  decided 
is  sofficiently  shown  in  the  portion  of 


the    Viob-Chancbllor's     judgment 
which  is  here  reproduced.— F.  P.] 
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Thomas      restrained   from  applying  for  any  writ  of  habeas  corpus  for  the 
BoBBKTs.     purpose  of  obtaining  possession  or  custody  of  the  infant,  and  also 
from  taking  forcible  means  or  otherwise  to  obtain  possession  of  him, 
or  in  any  manner  interfering  with  him. 

In  1842,  the  respondent,  who  had  been  a  clergyman  of  the 
Church  of  England,  had  left  that  communion,  and  had  become  the 
follower  of  a  Mr.  Prince,  who  had  also  been  a  clergyman  of  the 
Established  Church,  but  had  become  the  founder  of  a  sect  over 
whom  he  possessed  great  influence,  being  regarded  by  them  as 
peculiarly  enjoying  Divine  favour.  In  that  year,  Agnes  Nottidge 
and  four  of  her  sisters,  being  then  all  unmarried,  and  residing  with 
their  mother,  became  followers  of  Mr.  Prince.  They  were  each 
entitled  to  a  fortune  of  between  5,000Z.  and  6,0002.  In  June,  1845, 
Miss  Agnes  Nottidge  consented  to  marry  the  respondent ;  and  two 
of  her  sisters,  about  the  same  time,  consented   to  marry  other 

followers  of  Mr.  Prince,  named  Price  and  Cobbe. 

*  ♦  *  *  * 

[  760  ]  The  respondent  and  Miss  Agnes  Nottidge  were  married  on  the 

9th  of  July,  1845,  at  Swansea  Church ;  on  the  same  day  Miss  Clara 
Nottidge  was  married  to  Mr.  Cobbe,  and  Miss  Harriet  Nottidge  to 
Mr.  Price — Mr.  Prince  being  present,  giving  away  the  brides.  No 
settlement  was  made  of  the  property  of  any  one  of  the  ladies, 
[the  respondent  having  represented  to  Agnes  Nottidge  that,  accord- 
ing to  an  alleged  revelation  to  him,  "  the  principle  [was]  entirely 
contrary  to  God's  word  "]. 

^*^2.      rp^g  Vicb-Chancbllor  : 

[  7<>4  ]  [Phis  case  is  before  the  Court  on  a  petition  presented  in  the  name 

of  George  Nottidge  Thomas,  an  infant,  by  his  uncle-in-law,  Mr. 
Frederick  Peter  Bipley,  as  his  next  friend.  It  prays  (his  Honour 
read  the  prayer). 

The  petitioner,  at  present  in  the  fourth  year  of  his  age,  is  the  only 
child  of  the  marriage  of  his  parents,  who  are  both  living,  one  of  theta 
being  Mr.  George  Bobinson  Thomas,  mentioned  in  the  prayer  and 
many  other  parts  of  the  petition,  who,  a  native,  I  collect,  of  Wales* 
seems  to  have  been  educated  at  Lampeter  with  a  view  to  becomings 
as  he  in  fact  became,  a  minister  of  the  Church  of  England. 

I  do  not,  however,  collect  that  he  proceeded  beyond  deacon's 
orders,  or  that  he  now  considers  himself  to  be  a  member  of  that 
Church :  I  understand  him  to  dissent,  and  to  have  seceded  from  it. 
Nor  do  I  gather  from  the  evidence,  or  from  the  observations  which 
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he  addressed  in  person  to  the  Court,  that  he  has  at  present  any      Thomas 

preferment,  o£5ce,   employment,   business,  fortune,  or  source  of      robbbts. 

iocome  whatsoever.    His  wife,  the  petitioner's  mother,  is  one  of 

the  daughters  of  a  gentleman  of  good   fortune,  who  resided   in 

Suffolk.    He  died  before  her  marriage,  leaving  a  widow,  still  living, 

the  grandmother  of  the  infant  under  whose  protection  and  in  whose 

house  the  child  now  is.     This  lady,  I  collect,  to  be  a  person  in  good 

eircomstances  and  of  respectability.    The  daughters'  portions  seem 

to  have  been  at  least  as   much   as  in  the  station  of    society  to 

which  they  belonged  is  usual.     That  of  Miss  Agnes  Nottidge,  the 

petitioner's  mother,  was,  I  think,  between  5,000Z.  and  6,000Z.     The 

*marriage,  which,  whether  equal  or  unequal  otherwise  than  in  point       [  'les  ] 

of  fortune,  seems  in  that  respect  at  least  to  have  been  unequal,  (for 

Mr.  Thomas  had  not,  I  believe,  any  property,)  took  place  without 

the  consent  and  against  the  wishes  of  Mrs.  Nottidge,  and  seems  in 

a  considerable  degree  ascribable,  so  far  at  least  as  Miss  Agnes 

Nottidge  was  concerned,  to  the  influence  and  ascendancy  over  her 

mmd  which  (it  must,  I  fear,  be  said  unhappily  for  her,)  had  been 

acquired  and  were  exercised  by  a  fanatic  or  pseudo-fanatic  preacher, 

styling  himself  "  the  Servant  of  the  Lord,"  who  appears  to  have 

acted,  ostensibly,  less  as  a  go-between  than  as  a  spiritual  director, 

in  forming  this  and  other  matches  between  endowed  ladies  and  such 

of  his  followers  or  associates  of  the  other  sex  as  were  judged  fit  for 

the  purpose.     One  of  these  was  Mr.  Thomas,  whom  Miss  Agnes 

Nottidge  seems  to  have  been  made  to  believe,  that  it  was  the  will 

of  God,  revealed  through  ''  the  Servant  of  the  Lord,"  that  she 

should  marry ;  and  she  did  so,  as  I  have  said,  very  much  upon  that 

ground.    Thus  at  least  the  evidence  strikes  me,  and  here  I  should 

qualify  a  statement  that  I  have  made  as  to  her  husband's  means, 

for  she  married  without  a  settlement,  and  her  fortune  appears  to 

have  come  consequently  very  much  or  altogether  into  his  power,  as 

(if  it  remains)  it  still  seems  to  be.    The  want  of  a  settlement  was 

however  not  through  oversight. 

[After  reviewing  the  circumstances  of  Thomas's  quarrel  with  his 
wife  and  desertion  of  her,  the  Yiob-Ghancbllob  continued :] 

The  power  of  "the  Servant  of  the  Lord"  over  Mr.  Thomas's       [770] 
•mind  seems  to  have  continued  and  to  continue  undiminished,      [  •771  ] 
though  Mrs.  Thomas  appears  to  have  been  cured.    It  is  in  such  a 
state  of  things  that  Mr.  Thomas  has,  within  the  last  three  months, 
been  endeavouring,  and  still  avows  an  intention,  if  possible,  to 
iregain,  I  was  about  to  say,  but  that  would  be  wrong,— to  acquire,  I 
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Thomas      mean,  the  possession  and  custody  of  the  person  of  his  son,  which 
RoBEBTs.     would  of  couFse  involve  the  care  and  direction  of  his  education. 

Now,  considering  the  boy's  age,  the  respectability  of  the  house 
that  shelters  him,  and  the  care  under  which  he  is,  I  am  not  sure 
that,  if  there  were  nothing  in  the  case  but  these  and  the  other  facts 
that  I  have  mentioned,  it  would  be  proper  to  dismiss  the  petition, 
especially  as  it  is  certain  or  probable  that  a  sufficient  provision 
for  the  maintenance  and  education  of  the  petitioner  during  his 
minority,  independently  of  any  assistance  from  his  father,  is  or 
can  and  will  be  made.  But  it  is  not  necessary  to  decide  that  point ; 
for  there  are  other  facts  of  importance  :  before  proceeding  to  which 
I  would  ask  specifically — how,  so  far  as  money  or  property  is  con- 
cerned, if  the  father  shall  have  the  powers  and  duties  of  guardianship, 
is  he,  from  his  income,  to  provide  properly  for  the  child's  mainten- 
ance and  education?  This  question,  when  the  wife's  clear  title 
to  alimony,  and  her  husband's  position  and  circumstances  are 
remembered,  must  probably  be  of  very  difficult  solution — nor 
indeed,  perhaps,  has  he  thought  much,  if  at  all,  about  the  matter. 

To  what  home,  however,  in  such  an  event,  to  what  abode,  is 
he  to  take  the  child  ?  To  none  suggested,  except  the  somewhat 
mysterious  establishment  so  often  mentioned  during  the  argument 
and  in  the  affidavits,  of  which  it  seems  necessary  to  say  a  few 
words. 

It  appears  that  "  the  Servant  of  the  Lord,"  with  or  without  the 
aid  of  others,  has  founded  or  formed  a  kind  of  coenobitical  establish- 
[  *772  J       ment,  which,  though  placed  not  on  the  *Euripus,  but  on  the  Bristol 
Channel,  he  has  denominated  Agapemone,  a  name  no  doubt  adopted 
in  order  to  make  the  people  of  Somersetshire  understand  or  guess 
its  object ;  which,  however,  unluckily,  I  fear  that  few  either  there 
or  elsewhere  in  any  very  clear  manner  do.    "  The  Servant  of   the 
Lord,"  as  may  be  supposed,  presides  and  governs,  but  not  perhaps 
strictly  as  an  archimandrite  or  abbot,  for  the  establishment  scarcely 
seems  to  be  a  convent,  either  in  connection  with  the  Greek  Church 
or  otherwise. 

Its  inmates,  who  are  not  few,  and  are  of  each  sex,  can  hardly  be 
nuns  and  friars;  for  some,  though  not  all  of  them,  are  married 
couples,  and  the  men  and  women  are  not  separated.  They,  how-. 
ever,  call  themselves  and  address  each  other  as  brothers  and  sisters  - 
there  appears  to  be  something,  whether  really  as  well  as  professedly 
or  professedly  alone,  in  the  nature  or  design  of  the  institution 
which  perhaps  might  render  it  fit  to  be  described  as  a  Spiritual 
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Boarding  Hoase:    thoagh,  to  what  kind  of  religion,  if  any,  the      Thomas 

inmates  belong,  does  not  I  think  appear.     I  believe  that  they  do      bobertb. 

not  attend  any  place  of  worship  in  or  out  of  this  establishment. 

They  sing  hymns,  I  think,  addressed  to  the  Supreme  Being ;  but, 

as  I  collect,  they  do  not,  in  the  sense  of  supplication  or  entreaty 

to  God,  pray  at  all.     The  Agapemonians  appear  to  set  a  high 

Yalne  on  bodily  exercise  of  a  cheerful  and  amusing  kind.    Their 

stable,  according  to  the  description  which  Mr.  Thomas  gave  me  of 

it,  must  be  unexceptionable.     It  does  not  appear  whether  the 

Agapemonians  hunt,  but  they  seem  distinguished  both  as  Cavaliers 

and  Charioteers.    They  play,  moreover,  frequently  or  occasionally, 

at  lively  and  energetic  games,  such  as  hockey,  ladies  and  all.     So 

that  their  life  may  be  considered  less  ascetic  than   frolicsome. 

The  particulars,  however,  of  the  Agapemonians'  esoteric  existence, 

being  not  open  to  general  observation,  are  little,  if  at  all,  known 

beyond  their  own  boundary.    But  to  works  of  usefulness  or  charity 

without,  they  do  not  seem,  so  far  as  I  can  collect,  addicted. 

Now,  this  is  the  establishment  in  which  Mr.  Thomas  has  for  a  [  773  ] 
considerable  time  been  and  is  one  of  the  dwellers,  he  has,  I  appre- 
hend, no  other  home,  and  thither  accordingly  I  suppose  that  he 
would  take  his  son.  But  God  forbid  that  I  should  be  accessory  to 
condemning  any  child  to  such  a  state  of  probable  debasement ;  as 
lief  would  I  have  on  my  conscience  the  consigning  of  this  boy  to  a 
camp  of  Gypsies. 

It  may  be  suggested,  however,  that  Mr.  Thomas,  though  he  has 
not  stated  any  intention  of  leaving  Agapemone,  or  placing  his  son 
elsewhere,  may  possibly  be  willing  and  able  to  find  some  other 
abode  for  him ;  and  it  has  seemed  to  me  proper,  upon  that  sup- 
position, and  otherwise,  to  consider  whether  Mr.  Thomas  has  or 
has  not  opinions  upon  important  points,  such  as  to  disqualify  him, 
in  this  country,  for  the  guardianship  of  an  English  child. 

In  the  first  place,  I  think  it  right  to  say  that  I  am  satisfied  with 
his  denial  of  believing  "  the  Servant  of  the  Lord  "  to  be  a  Deity, 
or  not  of  the  human  nature;  but  that  I  doubt  whether  Mr.  Thomas's 
mind  is  entirely  free  from  participation  in  certain  views  concerning 
''the  Servant  of  the  Lord,"  not  very  dissimilar  to  the  opinions 
entertained  concerning  an  eminent  personage  of  the  7th  century, 
by  those  who  consider  that  personage  a  prophet ;  and  that  I  doubt, 
moreover,  whether  a  man,  who,  having  been  ordained  a  minister  of 
religion,  as  a  Christian  in  a  Christian  community,  has  designedly  and 
systematically  given  up  attending,  and  designedly  and  systematically 
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Thomas  avoids  attending  any  place  of  worship  (whatever  his  private 
BoBKBTB.  feelings  may  be,  and  whatever  hymns  he  may  sing),  ought  in 
any  condition  of  circumstances  to  be  permitted  in  this  country 
to  have  the  guardianship  or  care  of  an  English  child,  for  whose 
maintenance  and  education  there  exist  any  other  means  of  pro- 
viding, though  the  child  be  his  own.  But  that  particular  question 
I  think  it  not,  in  the  present  instance,  necessary  to  decide,  and  I 
wish  to  be  understood  as  giving  no  opinion  upon  it. 
[  774  ]  However  this  may  be,  I  apprehend  that,  in  England,  a  man  who 

holds  the  opinion,  that  prayer — I  mean  prayer  in  the  sense  of 
entreaty  and  supplication  to  the  Almighty — is  no  part  of  duty,  but 
is  superfluous ;  who  considers,  moreover,  that  there  is  not  any  day 
of  the  week  which  ought  to  be  observed  as  a  Sabbath,  as  a  day  of 
peculiar  rest,  or  as  one  of  peculiar  holiness,  or  in  a  manner  distinct 
from  other  days,  must  be  deemed  to  entertain  opinions  noxious  to 
society,  adverse  to  civilization,  opposed  to  the  usages  of  Christendom, 
contrary  (in  the  case  of  prayer  at  least)  to  the  express  command 
of  the  New  Testament,  and,  finally,  pernicious  necessarily  in  the 
highest  degree  to  any  young  person  unhappy  enough  to  be  imbued 
with  them — I  say  in  England. 

If  this  is  a  just  view  of  such  opinions,  they  must,  if  avowed  and 
carried  into  practice,  disqualify  him  who  avows  them  and  carries 
them  into  practice  for  the  education,  and,  in  my  judgment,  for  the 
guardianship  of  an  English  child,  whether  his  own  son  or  any 
other, — an  observation,  if  liable  to  any  exception  or  qualification, 
liable  to  exception  or  qualification,  I  apprehend,  in  the  single  and 
unlikely  case  of  a  moral  certainty  or  high  degree  of  probability 
existing  that  the  opinions  will  not  be  communicated  to  the  child, — 
that  the  child  will  escape  the  infection, — that  he  will  remain 
untainted.  But,  these  opinions  are  avowed  by  Mr.  Thomas  to  be 
his.  He  carries  them  into  practice.  He  has  not  professed  any 
intention  of  not  communicating  them  to  his  son,  if  placed  under 
his  charge :  and  had  such  an  intention  been  expressed,  I  should, 
I  own,  have  thought  it  of  impossible  or  very  improbable  perform- 
ance. In  this  respect  I  might  found  myself  perhaps  alone  on 
his  address  to  the  Court,  delivered  upon  the  hearing  of  the  petition, 
to  which  I  listened  carefully. 
[His  Honour  proceeded  to  consider  the  affidavits,  and  concluded :] 
[  7®0  In  such  a  case,  there  being  probability  or  certainty  as  I  have 

said,  that  a  sufficient  provision  for  the  maintenance  and  educa- 
tion of  this  boy  is,  or  will  be  made,  independently  of  his  fatlier's 
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resources — ^it  appears  to  me,  that,  consistently  with  the  law  of  Thomas 
England  as  declared  and  enforced  in  the  Court  of  Chancery  since  bobbbts. 
and  before  the  time  of  Lord  Eldon,  as  well  as  in  more  than  one 
important  case  by  Lord  Eldon  himself,  I  cannot  decline  interfering 
to  ayert  from  the  country  the  infliction  of  such  a  citizen,  and 
from  the  child  such  ruin  temporally,  and  such  spiritual  peril, 
as  his  father's  threatened  care  must,  I  think,  without  a  miracle, 
produce. 

I  make  an  order  therefore  substantially,  though  not  in  words, 
such  as  that  asked  by  the  petition. 


28—2 
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IN   THE  COURT   OF   COMMON  PLEAS. 


^-  DOE  D.   PRIOR  V.   ONGLET. 

[  25  ]  (10  C.  B.  25—34 ;  S.  C.  20  L.  J.  C.  P.  26.) 

A.,  in  May,  1823,  demised  premises  to  B.  for  80  years,  with  a  proviso  for 
re-entry  in  case  the  lessee,  his  executors,  &c.,  should  exercise  or  carry  on, 
or  permit  to  be  exercised  or  carried  on,  the  business  (amongst  others)  of  a 
victualler  or  publican.  B.,  in  November,  1823,  mortgaged  to  C,  and  iu 
June,  1829,  the  mortgage  term  was  assigned  to  D.,  and  ultimately  became 
vested  in  E. 

After  B.  had  assigned  to  C,  and  when  he  had  no  reversion,  but  a  mere 
equity  of  redemption,  he,  by  indenture,  granted  an  underlease  for  76  years 
to  F.,  with  a  proviso  for  re-entry  similar  to  that  contained  in  the  original 
lease  from  A.  Some  of  the  mesne  assignments  were  made  subject  to  this 
underlease. 

In  ejectment  by  the  legal  representatives  of  E.  for  a  breach  of  the 
covenant  iu  the  original  lease,  in  using  the  premises  as  a  public-house  or 
beer-shop : 

Held,  first,  that  the  underlease  granted  by  B.  operated  merely  as  a 
demise  by  estoppel,  inasmuch  as  he  had  not  at  the  time  of  making  it,  or 
since,  any  legal  interest ;  secondly,  that  the  lessors  of  the  plaintiff,  or  the 
persons  under  whom  they  claimed,  not  being  parties  to  the  underlease,  or 
to  any  of  the  assignments  which  recognised  and  referi-ed  to  it,  were  not 
bound  by  any  covenants  contained  therein ;  thirdly,  that  the  payment  to 
and  acceptance  by  E.  of  rent  under  the  underlease  by  B.  to  F.,  merely 
created  a  tenancy  from  year  to  year;  and  that  such  tenancy  was  well 
determined  by  a  notice  to  quit  served  upon  the  attorney  of  the  administratrix 
of  the  person  who  had  paid  the  rent  to  the  lessors  of  the  plaintiff,  and  under 
whom  the  defendant  claimed. 

Ejectment,  upon  a  power  of  re-entry,  in  the  nature  of  an  entry 
for  a  forfeiture,  brought  to  recover  possession  of  premises  which 
had  been  used  as  a  public-house  or  beer-shop,  in  the  parish  of 
St.  Mary,  Lambeth,  Surrey. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Surrey,  when  a  verdict  was  found  for  the 
lessors  of  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
certain  points  reserved. 

In  the  following  Term,  a  rule  was  obtained  by  Peacock,  on  behalf 
of  the  defendant,  calling  upon  the  lessors  of  the  plaintiff  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendant,  or  a  nonsuit. 

Against  this  rule,  ChanneU  and  Shee,  Serjts.,  and  BovUl,  showed 
cause ;  and  Peacock  and  Bramwell  were  heard  in  support  of  it.  The 
facts^  and  the  arguments  which  were  urged  on  either  side,  are  so 
fully  adverted  to  in  the  judgment  (which  was  prepared  by  Wildb, 
[  •26  ]  ♦Ch.  J.),  that  it  has  been  thought  suflBcient  merely  to  note  the 
authorities  which  were  cited. 
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On  the  part  of  the  lessors  of  the  plaintiff  were  cited  Doe  d.       dob<l 
Hughes  v.   BuckneU  (1),    Brown    v.   Storey  (2),   and   Sturgeon    v.  ^^ 

WingfieU  (3).  0»o^*^- 

On  the  part  of  the  defendant,  Stokes  v.  RtL88ell(4,),  Pleasant  d. 
H(tyton  V.  Benson  (6),  Webb  v.  Austin  (6),  Oaiddsworth  v.  Knights  (7), 
Sturgeon  v.  Wingfield  (3),  Omelaughland  v.  Jffood  (8) ;  Vin.  Abr. 
Estoppel  (N.),  pi.  5,  (Q.),  pi.  10;  Bac.  Abr,  Leases  (G.)  4,  (I.)  2, 
(I.)  4,  (O.) ;  Co.  Litt.  300  b ;  2  Wms.  Saund.  418  c,  n.  {e)  to 
Walton  V.  Waterhoiise ;  1  Smith's  Leading  Gases,  22,  810. 

Cur.  adv.  vult, 

Talfoubb,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  ejectment  tried  at  the  last  Assizes  for  the 
ooanty  of  Surrey,  in  which  it  was  sought  to  recover  possession  of 
certain  premises  used  as  a  public-house,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  certain 
questions  which  were  reserved :  and  this  rule  was  afterwards 
obtained  by  the  defendant,  calling  upon  the  lessors  of  the  plaintiff 
to  show  cause  why  a  verdict  should  not  be  entered  for  the  defendant, 
or  why  a  nonsuit  should  not  be  entered. 

The  lessors  of  the  plaintiff  claimed  to  be  entitled  to  recov.er  the 
possession  of  the  premises  on  one  or  other  of  two  grounds,  that  is 
to  say,  either  upon  the  ground  *that  they  were  entitled  to  the  [  *27  ] 
reversion  expectant  upon  the  determination  of  a  lease  for  an  unex- 
pired term,  upon  which  a  right  of  re-entry  had  accrued  by  reason 
of  a  forfeiture  by  a  breach  of  covenant,  or  upon  the  ground  that  the 
premises  were  held  under  them,  upon  a  tenancy  from  year  to  year, 
which  tenancy  had  been  determined  by  a  regular  notice  to  quit. 

The  facts  are  somewhat  complicated,  and  have  given  rise  to 
several  questions,  some  of  which,  according  to  our  view  of  the  case, 
it  will  not  be  necessary  further  to  discuss. 

It  appeared,  by  the  evidence  that  Lord  Holland  was  the  ground- 
landlord  of  the  premises  in  question ;  that  he,  by  indenture  dated 
the  SOth  of  May,  1828,  demised  them  to  James  Crundall  for  a  term  of 
80 years,  from  the  24th  of  June,  1821,  at  a  certain  annual  rent; 

(1)  8  Car.  &  P.  506.  (7)  63  R  E.  619  (11  M.  &  W.  337). 

(2)  1  Man.  A  G.  117 ;  1  Scott,  N.  R, 9.  (8)  1  Roll.  Abr.  874,  Estoppell  (Q.), 

(3)  71  B.B.  638(ldM.&W.  224).  pi.    10;    translated,     10    Yin.     Abr. 

(4)  1  B.  R  732  (3  T.  R.  678).  Estoppel  (Q.),  pi.  10;  (U.),  pi.  5, 
{$)  12  B.  B.  507  (14  Eaflt,  234).  8,  C,  Mar.  64,  per  nom.  Edwards  ▼. 
(6)  7  Man.  ft  G.  701 ;  8  Scott,  N.  R.  (hnellhallum. 

419. 
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Doe  d.       that  such  lease  contained  the  covenant  hereinafter  mentioned,  with 
^,  a  proviso  for  re-entry,  in  case  of  breach:  "  And,  further,  that  he  the 

Onolby.  gj^jj  James  Cr^mdall,  his  executors,  administrators,  and  assigns,  or 
any  of  them,  shall  not,  without  the  licence  in  writing  of  the  said 
Henry  Bichard,  Lord  Holland,  his  heirs  and  assigns,  exercise  or 
carry  on,  or  suffer  to  be  exercised  or  carried  on,  on  the  said  premises, 
the  trade  of  a  catgut-spinner,  hogskinner,  boiler  of  horseflesh  or 
bones,  soap-maker,  glue  or  size-maker,  brewer,  distiller,  felt  or  hat- 
manufacturer,  melter  of  fat,  metal-founder,  slaughter-man,  tin-man, 
victualler,  publican,  or  any  other  offensive  trade,"  &c.  Ac, 

By  indenture,  dated  the  21st  of  November,  1823,  Crundall  assigned 
the  lease  to  Mrs.  O'Brien,  by  way  of  mortgage. 

Further,  by  indenture  of  the  8th  of  June,  1829,  between  Mrs. 
O'Brien,  Crundall,  and  Yates,  indorsed  on  the  original  mortgage, 
the  term  was  assigned  by  Mrs.  O'Brien  to  Yates. 
[  28  ]  By  indenture  of  the  19th  of  February,  1880,  Yates  and  Crundall 

assigned  the  mortgage  term  to  Brooking,  freed  from  the  equity  of 
redemption  by  Crundall. 

By  indenture  of  the  27th  of  March,  1889,  Brooking  assigned  the 
term  to  two  ladies  of  the  name  of  Thorn  ;  and,  by  indenture  of  the 
24th  of  June,  1841,  the  Misses  Thorn  assigned  the  term  to  Jonathan 
Charles  Prior.  Prior  died  possessed  of  the  term ;  and  the  lessors 
of  the  plaintiff  are  the  legal  personal  representatives  of  Prior,  and 
so  are  possessed  of  the  term. 

The  defendant  is  in  the  actual  occupation  of  the  premises ;  having 
derived  the  occupation  under  Thomas  Ongley.  Thomas  Ongley 
was  tenant  to  Meux  &  Co.  Meux  &  Co.  paid  rent  to  one  Currie 
for  some  time ;  and  Currie  paid  rent  to  Prior  from  1842  to  1847. 
Currie  died,  and  his  widow  became  his  personal  representative ;  and 
a  notice  to  quit  was  served  upon  her,  under  the  circumstances  here- 
after mentioned,  and  upon  Thomas  Ongley,  and  also  upon  the 
defendant. 

Such  is  the  general  nature  of  the  title  of  the  lessors  of  the 
plaintiff,  as  it  appeared  in  evidence :  but  the  complication  of  cir- 
cumstances referred  to  has  arisen  out  of  the  fact  that  Crundall, 
after  he  had  assigned  his  term  to  Mrs.  O'Brien,  and  when  he  had  no 
reversion,  but  only  an  equity  of  redemption,  by  indenture  dated  the 
14th  of  July,  1825,  purported  to  demise  to  Woods  the  premises  in 
question  for  a  term  of  76^  years,  subject  to  a  similar  covenant 
restrictive  of  the  use  of  the  premises,  and  the  like  proviso  for 
re-entry  in  case  of  breach,  as  was  contained  in  Crundall's  lease. 
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And  one  of  the  material  questions  in  the  cause,  is,  how  far  the        Doe  d. 
lessors  of  the  plaintiff  are  affected  by  this  lease, — to  which,  however,  ^l^^ 

ihey  have  been  willing  to  give  effect,  if  the  parties  claiming  under  it  Okolkit. 
would  perform  the  covenants  contained  in  it.  But,  on  the  part  of 
the  defendant,  it  is  contended  that  the  lessors  of  the  plaintiff  are 
bound  by  the  term,  but  cannot  *enforce  the  covenants  by  action,  or  [  *29  ] 
avail  themselves  of  the  forfeiture  by  the  breach  of  the  covenants ; 
and  such  contention  on  the  part  of  the  defendant  is  sought  to  be 
maintained,  under  the  following  circumstances : 

After  Crundall  had  granted  the  lease  to  Wood,  an  indenture  was 

executed  by  Crundall  and  Brooking,  dated  the  24th  of  October,  1825, 

purporting  to  be  made  between  Crundall  of  the  first  part,  O'Brien 

of  the  second  part,  and  Brooking  of  the  third  part,  which  recited  the 

lease  from  Lord  Holland  to  Crundall,  and  also  the  assignment  of 

that  lease  to  O'Brien  by  way  of  mortgage.    It  likewise  recited  a 

lease  granted  by  Lord  Holland  to  Crundall,  of  other  premises,  dated 

the  18th  of  July,  1825,  and  that  such  last-mentioned  lease  was 

assigned  to  Brooking  by  way  of  mortgage,  to  secure  500Z.   and 

interest ;  and  further  recited  the  lease  to  Woods,  and  stated  that 

O'Brien  had  consented  and  concurred  in  the  demise  so  made  to 

Woods,  and  that,  at  the  time  of  such  consent  and  concurrence,  it 

had  been  stipulated  and  agreed,   that,  in  consideration  thereof, 

Crundall  should  assign  to  O'Brien  other  property  of  sufficient  value, 

to  indemnify  her  from  loss  by  the  consequent  diminution  in  value 

of  the  mortgage  security ;  and  that,  in  execution  of  such  agreement, 

Crundall  had  agreed  to  assign  to  Brooking,  as  trustee  for  O'Brien, 

the  equity  of  redemption  of  the  leasehold  premises  in  mortgage  to 

Brooking,  and  to  give  O'Brien  a  power  of  sale  of  the  premises 

mortgaged  to  her ;  and  by  such  deed,  Crundall  accordingly  assigned 

to  Brooking  the  premises  demised  by  the  lease  of  the  18th  July, 

1825,  and  his  equity  of  redemption  therein,  in  trust  to  sell,  under 

the  circumstances  therein  mentioned,  and  to  apply  the  proceeds,  in 

the  first  place,  to  the  payment  of  his  (Brooking's)  mortgage,  and, 

in  the  next  place,  to  pay  O'Brien,  to  the  extent  of  500Z.,  in  part 

satisfaction  of  her  mortgage  debt,  and  to  pay  the  surplus  proceeds, 

*if  any,  to  him,  Crundall :  and  a  power  of  sale  is  then  given,  under       [  *30  ] 

the  circumstances  and  conditions  therein  mentioned,  to  O'Brien,  of 

the  premises  in  mortgage  to  her,  subject,  nevertheless,  to  the 

covenants  and  agreements  contained  in  the  lease    granted    by 

Crundall  to  Woods. 

This  deed  gave  rise  to  many  observations,  in  the  course  of  the 
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DoBd.       argument  of  the  rule.    But,  although  O'Brien  purports  to  be  a 

V.  party  to  the  deed,  yet  it  was  never  executed  by  her ;  nor  is  it  in 

Onolby.      g^jjy  manner  noticed  in  any  other  deed  executed  by  her.    And  we, 

therefore,  think  it  can  have  no  efifect  in  this  case,  and  need  not  be 

further  considered. 

The  assignment  by  O'Brien  to  Tates,  by  the  deed  of  the  8th  of 
June,  1829,  before  mentioned,  was  made  subject  to  the  under-lease 
to  .Woods;  but  the  assignment  of  the  19  th  of  February,  1830,  from 
Yates  and  Crundall  to  Brooking,  made  no  reference  to  the  under- 
lease to  Woods :  nevertheless,  the  assignment  of  the  27th  of  March, 
1889,  from  Brooking  to  the  Misses  Thorn,  and  the  assignment  from 
the  Misses  Thorn  to  Prior,  were  both  made  subject  to  the  under-leaae. 

It  further  appeared  in  evidence,  that,  after  the  lease  was  granted 
to  Woods,  the  premises  had  been  used  as  a  public-house  and  beer- 
shop,  and  that  various  notices  had  been  given  by  Prior  of  the  breach 
of  covenant  thereby  committed,  and  requiring  that  such  use  of  the 
premises  should  be  discontinued. 

It  was  proved  that  the  use  of  the  premises  as  a  public-house  and 
beer-shop  had  been  discontinued  for  a  time,  but  that  they  were 
afterwards  again  applied  to  those  purposes :  and,  in  consequence  of 
the  parties  persisting  in  so  using  the  premises,  the  present  action 
of  ejectment  was  brought. 

On  the  part  of  the  plaintiffs  it  was  contended,  that,  if  they  were 
[  *3i  ]  bound  by  the  term  demised  to  Woods,  a  ^forfeiture  had  been 
incurred,  which  entitled  them  to  re-enter  and  determine  the  term  ; 
or,  if  they  were  not  bound  by  the  term,  the  notices  to  quit  had 
determined  any  other  tenancy  that  could  be  set  up  on  the  part  of 
the  defendant :  and  so,  qtuicunque  rid  data,  the  plaintiffs  were  entitled 
to  recover. 

Upon  the  part  of  the  defendant,  among  many  other  points  not 
necessary  to  be  noticed,  it  was  insisted  that  the  indenture  between 
Crundall  and  Woods,  of  the  14th  of  July,  1825,  had  become  a  good 
lease  by  estoppel,  as  against  the  lessors  of  the  plaintiff,  and,  as 
such,  the  lessors  of  the  plaintiff  were  bound  by  the  term ;  but,  it 
being  a  good  lease  only  by  estoppel,  the  lessors  of  the  plaintiff 
could  not  take  advantage  of  the  forfeiture,  according  to  several 
authorities  cited,  upon  which,  or  upon  their  application  to  this 
cause,  it  will  not  be  necessary  to  remark. 

It  was  further  contended  by  the  defendant,  that,  by  the  true 
construction  of  Grundall's  lease,  the  application  of  the  premises  to 
the  purposes  of  a  public-house  or  beer-shop  did  not  work  a  forfeiture. 
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but  only  created  a  elaim  to  compensation;  or,  at  most,  that  a       DoEd. 
forfeiture  woald  only  be  incurred  after  failure  to  make  compensa-  ^l?^ 

tion  after  demand  of  the  same  had  been  duly  made,  according  to      Okglby. 
the  terms  of  the  deed :  and  it  was  objected,  that  no  such  sufficient 
demand  had  been  made,  either  in  regard  to  the  form  of  demand,  or 
in  respect  of  the  service  of  such  demand  on  the  proper  parties. 

In  the  course  of  the  argument  upon  these  points,  many  principles 
were  stated,  and  authorities  cited,  which  were  not  the  subject  of 
an?  doubt ;  but  the  great  difficulty  has  been  to  discover  their 
application  to  the  facts  of  this  case. 

The  main  point  in  contest  has  been,  whether,  as  between  the 
lessors  of  the  plaintiff  and  the  defendant,  the  rights  of  such  lessors 
are  affected  by  the  indenture  *of  the  14th  of  July,  1825,  between       [  *32  ] 
Cnmdall  and  Woods,  purporting  to  be  a  lease. 

Upon  this  point,  it  must  be  remembered  that  Grundall  had  no 
legal  interest  in  the  premises  at  the  time  he  executed  the  deed. 
He  had  only  an  equity  of  redemption.  That  deed,  therefore,  only 
operated  as  a  contract  between  the  parties  to  it,  or,  as  between 
them,  to  a  demise  by  estoppel.  Grundall  has  never  since  acquired 
any  interest  or  reversion  in  the  premises,  and  therefore  the  legal 
character  and  incidents  of  that  deed  have  never  been  altered  from 
what  they  were  at  the  time  of  its  execution.  By  the  assignment  of 
Cmndairs  equity  of  redemption  to  Brooking,  no  operation  was  pro- 
daeed  in  regard  to  that  contract ;  it  was  the  assignment  of  a  mere 
equity,  having  no  operation  at  law;  and  Grundall  has  not  been 
party  to  any  other  deed  which  could  affect  the  parties  who  have 
derived  titles  under  the  assignment  to  Brooking.  It  is  the  fact, 
that  O'Brien  assigned  to  Yates,  subject  to  Woods's  lease,  and  that 
CTundall  was  an  assenting  party  to  that  deed:  but  he  assigned 
nothing,  and  he  had  no  assignable  legal  interest :  and,  in  the 
assignment  of  his  equity  of  redemption  to  Brooking,  by  the  deed 
of  the  19th  of  February,  1880,  no  notice  whatever  was  taken  of 
Woods's  lease.  It  is  the  fact  also,  that  Brooking  assigned  to  the 
Thorns,  subject  to  the  under-lease,  and  the  Thorns  in  like  manner 
a^^gned  to  Prior. 

The  result  is,  that  the  deed  between  Grundall  and  Woods,  pur- 
porting to  be  a  lease,  operated  by  way  of  contract  between  them, 
aud  which  would  bind  them,  as  between  each  other,  by  estoppel : 
and,  as  Grundall  never  acquired  any  interest  in  the  premises  he  so 
aasomed  to  demise,  he  never  possessed  the  power  of  giving  any 
Itjal  interest  in  that  contract  to  any  other  person :  and  he  never 
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Dob  <l      affected  to  do  so,  by  execating  any  instrument  even  purporting  to 
Prior 
^^  assign  it.    And,  ^although  some  of  the  assignments  before  men- 

Onglby.      tioned  were  made  subject  to  the  lease  to  Woods,  yet,  whatever 
r  *33 1  . 

might  be  the  effect  of  that  fact,  such  effect  was  limited  to  the 

parties  to  the  deeds,  and  neither  Crundall,  nor  the  defendant,  nor 

any  person  under  whom  the  defendant  claims,  or  with  whom  he 

has   any  legal  privity,  was  party  to  any  such  deeds,  or  in  any 

manner  connected  with  them. 

We  therefore  think  that  the  lessors  of  the  plaintiff  are  in  no 
respect  bound  by  or  affected  by  the  lease  to  Woods.  And  this  view 
of  the  case  renders  it  unnecessary  to  consider  the  construction  or  effect 
of  that  deed,  or  of  any  of  the  notices  which  have  been  served  under  it. 

The  defendant,  as  before  stated,  acquired  the  possession  of  the 
premises  from  Thomas  Ongley,  who  was  let  in  under  Meux  &  Co., 
who  acquired  their  right  to  give  that  possession  under  Woods,  and 
Woods,  under  the  lease  from  Crundall.     The  payment  of  rent  by 
Meux  &  Co.  to  Mrs.  Currie,  and  the  payment  of  rent  by  Currie  to 
Prior,  constituted  Prior  the  landlord  of  Currie  and  of  those  claiming 
under  him,  which  included  Meux  &  Co.,  Thomas  Ongley,  and  the 
defendant.     It  is  true  that  the  rent  paid  by  Currie  to  Prior  was  the 
amount  reserved  under  the  lease  to  Woods ;  and  no  doubt  it  was 
paid  as  under  that  lease :  but,  as  Prior  was  not  bound  by  that  lease, 
the  effect  of  the  payment  of  rent  was,  to  create  a  tenancy  from  year 
to  year  between  -them.     Likewise,  the  rent  paid  by  Meux  &  Co.  to 
Currie,  was  paid  as  under  a  lease  granted  by  Woods  to  them,  but 
which  lease,  for  want  of  a  good  reversion  in  Woods,  for  the  reasons 
before  mentioned,  in  reference  to  the  deed  between  Crundall  and 
Woods,  operated  merely  as  a  contract,  or  by  way  of  estoppel, 
between  the  parties  :  but,  as  regards  the  lessor  of  the  plaintiff,  the 
[  *84  ]       only  effect  of  the  facts,  is,  to  *show  that  the  present  actual  posses- 
sion being  derived  from  Woods,  who  claimed  under  Crundall,  the 
title  of  the  lessors  of  the  plaintiff  to  the  possession  by  virtue  of  the 
term  assigned  by  Crundall,  cannot  be  controverted  by  Meux  &  Co., 
or  by  Thomas  Ongley,  or  the  defendant,  who,  as  before  stated, 
derived  possession  from  them. 

A  point  was  made,  upon  the  evidence  of  Woods,  that  he  had 
never  assigned  to  Currie  his  interest  under  the  lease  from  Crundall ; 
but  it  does  not  appear  to  us  that  that  circumstance  can  affect  the 
lessors  of  the  plaintiff.  Currie's  having  paid  the  rent,  as  upon  his 
own  account,  to  Prior,  from  1842  to  1847,  was  suflficient  evidence 
of  the  relation  of  landlord  and  tenant,  as  between  them :  and  the 
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like  effect  resnlted  from  the  payment  of  rent  from  Meux  &  Go.  to        dob  d. 
Carrie.  ^^^ 

The  lessors  of  the  plaintiff  have  prima  facie  acquired  the  right  Onolky. 
of  possession  under  the  term  granted  by  Lord  Holland;  and  it 
appears  that  the  parties  in  the  actual  occupation  have  acquired 
possession  mediately  under  that  term,  and  that  the  several  facts 
serve  only  to  show  an  outstanding  interest  under  a  tenancy  from 
year  to  year,  which  may  properly  be  determined  by  regular  notice 
to  quit,  and  that  the  lessors  of  the  plaintiff  are,  therefore,  entitled 
to  retain  the  verdict  which  was  entered  for  them  at  Nisi  Prius. 

One  objection  was  made  as  to  the  service  of  the  notice  to  quit : 

bat  there  does  not  seem  any  weight  in  that  objection.     The  notice 

was  served  upon  the  attorney   and  agent  of  Mrs.   Currie,   the 

administratrix  of  Currie,  who  paid  the  rent :  and  we  think  the 

notice  was  well  served. 

Rvle  discharged. 


f  H5J 


KEPP   AND  Another  v.   WIGGETT  and  Others  (1).  ^^'^' 

(10  C.  B.  35—54 ;  S.  C.  20  L.  J.  C.  P.  49 ;  14  Jur.  1137.) 

Sureties  in  a  bond  g;iven  by  a  collector  of  property  and  income-tax,  under 
Tbe  Income  Tax  Act,  1842,  conditioned  for  the  due  collection  and  payment 
of  the  Bums  asseesed  under  the  Act,  are  not  liable  iu  respect  of  moneys 
ooUected  by  him  without  legal  authority, — that  is,  before  he  is  furnished 
with  tl&e  duplicate  assessment  and  warrant  to  collect,  as  mentioned  in  the 
172Dd  eection  of  the  statute. 

The  condition  recited  that  A.  had  been  ''  duly  nominated  and  appointed 
a  collector  for  the  year  ending,"  &c. ;  and  that  *'  duplicates  of  the  assess- 
ments have  been  delivered  and  given  in  charge  to  the  said  A.,  with  a  wanant 
or  warrants  for  collecting  the  same : "  Held,  in  an  action  against  tbe  sureties, 
for  A-'s  default,  that  they  were  not  estopped  by  these  recitals  from  showing 
that  there  had  been  no  complete  appointment  of  A.  as  collector,  and  that 
the  duplicate  assessments  and  warrant  to  collect  had  not  been  delivered 
to  him. 

Tms  was  an  action  of  debt.  Judgment  having  been  given  for 
the  plaintiffs  on  demurrer  to  a  general  plea  of  performance  (2),  a 
vrit  of  inqoiry  issued  to  assess  the  damages  sustained  by  the  plain- 
tiffs by  reason  of  the  breaches.  The  writ  of  inquiry  set  out  the 
pleadings  and  the  judgment.  The  bond  and  consideration,  as  set 
out  upon  oyer^  and  inrolled,  at  the  prayer  of  the  plaintiffs  (8),  were 
as  follows : 

11;  Ma^or,  Aco/Durhamy,  Fowler,  (2)  6  C.  B.  280. 

I»W)  22  a  B.  D.  394,  413.  58  L.  J.  (3)  6  C.  B.  283. 

U.  B.  246.--J.  O.  P. 
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Kbpp  ''  Know  all  men  by  these  presents,  that  we,  James  Lee,  of  &c., 

WiGGBTT.  collector,  James  Wiggett,  of  &c.,  Bichard  Bobinson,  of  &c.,  and 
George  Bobinson,  of  &c., — which  said  James  Lee  is  a  collector  for 
the  wards  of  New  Street,  Bedfordbury,  Drury  Lane,  and  Long  Acre, 
in  the  parish  of  St.  Martin-in-the-Fields,  in  the  division  of  the  city 
and  liberty  of  Westminster,  in  the  coanty  of  Middlesex,  duly  nomi- 
nated and  appointed  by  the  Commissioners  acting  for  the  said  parish 
of  St.  Martin-in-the-Fields,  in  the  execution  of  an  Act  of  Parliament 
made  and  passed,  &c.  (5  &  6  Vict.  c.  85  (i)),  and  of  the  several  other 
Acts  therein  referred  to,  and  of  another  Act,  &c.  (8  &  9  Vict.  c.  4  (2)), 
and  which  said  James  Wiggett,  Bichard  Bobinson,  and  George 
Bobinson,  are  sureties  for  the  said  James  Lee, — are  jointly  and 
[  *36  ]  ^severally  held  and  firmly  bound  unto  Bichard  Eepp,  Esq.,  and 
Charles  Lewis,  Esq.,  being  two  of  the  said  Commissioners  acting  in 
the  execution  of  the  said  Acts  for  the  said  parish  of  St.  Martin-in- 
the-Fields,  in  the  said  county  of  Middlesex,  in  the  sum  of  8,000L  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Bichard  Kepp, 
Esq.,  and  Charles  Lewis,  Esq.,  or  to  William  Everett,  Esq.,  their 
executors  or  administrators;  for  which  payment  to  be  well  and 
truly  made,  we  bind  ourselves,  and  each  of  us  bindeth  himself,  for 
the  whole  and  entire  sum,  our  and  each  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals : 
Dated,  this  6th  day  of  October,  1846. 

''Whereas  the  above-bounden  James  Lee  hath  been  dulynominated 
and  appointed  a  collector  for  the  year  ending  the  5th  day  of  April, 
1847,  of  the  several  duties  granted  by  the  said  several  Acts,  which 
have  been,  or  hereafter  shall  be,  assessed  within  the  said  wards  and 
parish  of  St.  Martin-in-the-Fields  for  the  said  last-mentioned  year, 
under  and  by  virtue  of  the  said  Acts ;  and  the  said  James  Lee, 
together  with  the  said  James  Wiggett,  Bichard  Bobinson,  and 
George  Bobinson,  as  his  sureties,  have  entered  into  and  executed 
the  above-written  obligation  to  give  good  and  sufficient  security  for 
the  faithful  discharge  and  due  performance  by  the  said  James  Lee 
of  his  said  office  of  collector  as  aforesaid  :  And  whereas  duplicates 
of  the  assessments  have  been  delivered  and  given  in  charge  to  the 
said  James  Lee,  with  a  warrant  or  warrants  for  collecting  the  same  : 
Now,  the  condition  of  the  above-written  obligation  is  such,  that,  if 
the  above- bounden  James  Lee,  James  Wiggett,  Bichard  Bobinson, 
and  George  Bobinson,  or  either  of  them,  their  or  either  of  their 

(1)  The  Income  Tax  Act,  1842.—         (2)  Repealed  by  S.  L.  E.  Act,  187o. 
J.  G.  P.  —J.  G.  P. 
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heirs,  &c.,  shall  and  do  daly,  in  pursuance  of  the  directions  of  the        Kbpp 
said  Acts,  pay  all  such  sums  of  money  which  now  are  assessed  and     wioobtt. 
collected  lor  the  year  ending  the  5th  of  April,  1847,  *or  which  here-       [  •37  ] 
after  may  be  assessed  and  to  be  collected  in  the  said  wards  and 
parish  of  St.  Martin-in-the-Fields,  by  the  said  James  Lee,  as  such 
collector  as  aforesaid ;  and  if  the  said  James  Lee  shall  and  do  duly, 
in  pursuance  of  the  said  Acts,  demand  the  sums  assessed,  of  the 
respective  persons  from  whom  the  same  are  payable,  and,  in  case 
of  non-payment  thereof,  shall  duly  enforce  the  powers  of  the  Act 
against  such  as  make  default ;  then  the  above-written  obligation  to 
be  void ;  otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue/' 

After  setting  out  the  judgment  on  the  demurrer,  the  writ  of 
inquiry  proceeded  thus : 

**  And  thereupon  the  said  Bichard  Kepp  and  Charles  Lewis, 
according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, suggested  upon  the  roll  whereon  the  said  judgment  so 
recovered  against  the  said  James  Wiggett,  Bichard  Bobinson,  and 
George  Bobinson  as  aforesaid,  is  entered,  to  the  effect  following, 
that  is  to  say,  that  the  said  James  Lee  did  not  nor  would,  duly,  in 
pursuance  of  the  directions  of  the  said  Acts,  pay  or  cause  to  be  paid, 
nor  had  he  at  any  time  theretofore  paid,  all  such  sums  of  money  as 
at  the  time  of  the  making  of  the  said  writing  obligatory  and  condi- 
tion were  assessed,  and  which  thereafter  were  assessed  and  collected 
in  the  said  wards  and  parish  of  St.  Martin-in-the-Fields,  by  the 
said  James  Lee,  as  such  collector  as  aforesaid,  for  the  year  ending 
on  the  5th  of  April,  1847,  but  therein  failed  and  made  default ;  and 
the  said  James  Lee  neglected  and  omitted,  duly,  in  pursuance  of 
the  directions  of  the  said  Acts,  to  pay,  and  did  not  pay,  nor  had  he 
then  paid,  according  to  the  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory,  divers  large  sums  of  money, 
to  wit,  1,000^.,  assessed  and  collected  by  him,  the  said  James  Lee, 
as  such  collector  as  aforesaid,  in  and  for  the  said  wards  and  parish 
of  St.  Martin-in-the-Fields,  for  the  year  ending  *the  5th  of  April,  [  ♦38  ] 
1847,  to  wit,  amongst  others,  certain  large  sums  of  money,  amount- 
ing, to  wit,  to  501L  Os,  6d.,  collected  and  received  by  him,  the  said 
James  Lee,  as  such  collector  as  aforesaid  in  and  for  the  said  wards 
and  parish  aforesaid,  for  the  year  ending  as  aforesaid,  from  certain 
persons  carrying  on  business  under  the  name,  style,  and  firm  of 
Messrs.  Combe,  Delafield  &  Co.  (and  seven  other  sums  collected 
and  received  by  Lee,  as  such  collector  as  aforesaid,  for  the  year 
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Kepp  ending  as  aforesaid,  viz.  11.  6s.  9d.  from  one  Bickers,  1^.  9s.  2d. 
wiooirrT.  from  one  Watts,  51.  28.  lid.  from  one  Gockings,  91.  5s.  Id.  from 
one  Slant,  6s.  5d.  from  one  Weston,  14l8.  from  one  Huntley,  and 
lis.  Id.  from  one  Huggins) ;  and  which  said  several  sums  of  money 
so  collected  and  received  as  aforesaid,  he,  the  said  James  Lee,  might, 
and  could,  and  ought  to  have  duly  paid  in  pursuance  of  the  direc- 
tions of  the  said  Acts,  and  according  to  the  form  and  effect,  true 
intent,  and  meaning  of  the  said  condition  of  the  said  writing  obli- 
gatory ;  but  the  said  James  Lee  had  not  paid  the  same,  or  either 
of  them,  or  any  part  thereof,  contrary  to  the  said  condition  of  the 
said  writing  obligatory,  and  in  breach  thereof,  whereby  the  said 
Richard  Eepp  and  Charles  Lewis  had  lost  the  said  moneys,  and 
every  part  thereof :  But  because  &c." 

Then  followed  the  prayer  and  award  of  the  writ  of  inquiry,  the 
execution  of  which  was  alleged  as  follows:  ''The  said  writ  was 
executed  at  Westminster,  on  the  5th  day  of  February,  1849, 
before,"  &c. 

The  damages  were  assessed  at  5182.,  and  costs  of  suit,  subject  to 
be  reduced  to  nominal  damages,  or  such  other  sum  as  the  Court 
should  think  the  plaintifiF  entitled  to  recover,  according  to  the 
opinion  of  the  Court  on  the  following  case : 

The  plaintiffs  are  two  of  the  Commissioners  of  the  Property  and 

Income-tax  for  the  parish  of  St.  Martin-in-the-Fields,  in  the  city 

[  •SQ  ]       and  liberty  of  Westminster,   ♦in   the  county  of  Middlesex,  duly 

appointed  under  and  by  virtue,  and  acting  in  execution,  of  the 

statutes  5  &  6  Yict.  c.  85,  and  8  &  9  Vict.  c.  4. 

The  said  James  Lee,  from  the  coming  into  operation  of  the  said 
Act  of  5  &  6  Yict.  c.  85,  acted  as  collector  of  the  property  and 
income-tax  in  and  for  the  said  parish  of  St.  Martin-in-the-Fields. 

The  bond  and  condition  set  forth  in  the  writ,  was  executed  on  the 
6th  of  October,  1846,  by  the  said  James  Lee,  and  the  defendants 
James  Wiggett,  Bichard  Bobinson,  and  George  Bobinson.  The 
said  William  Everett,  Esq.,  was,  and  still  is,  her  Majesty's  Beceiver- 
Oeneral  of  Taxes.  The  said  James  Lee  died  on  the  14th  of  October, 
1846. 

On  the  22nd  of  October,  1845,  a  duplicate  of  the  first  assessment 
of  the  duties  under  the  respective  schedules  (A.)  and  (B.)  of  the 
Act  5  &  6  Yict.  c.  85,  made  upon  the  several  persons  charged  with 
the  said  duties  within  the  parish  of  St.  Martin-in-the-Fields,  for 
the  year  ending  the  5th  of  April,  1846,  to  be  and  to  remain  in  force 
for  the  space  of  three  years  commencing  from  the  5th  of  April, 
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1845,  and  ending  the  6th  of  April,  1848,  was  delivered  by  the        Kepp 
plaintiffs,  acting  as  sach  Commissioners,  to  the  said  James  Lee :     wioobtt. 
and,  annexed  to  the  said  duplicate,  and  delivered  at  the  same  time 
by  the  plaintiffs  to  the  said  James  Lee,  was  a  document,  under  the 
hands  and  seals  of  the  plaintiffs,  in  the  following  form,  being  the 
form  provided  by  the  Commissioners  of  Stamps  and  Taxes : 

(Here  followed  the  collector's  appointment,  and  warrant  to  collect 
sums  assessed  under  schedules  (A.)  and  (B.).) 

The  above  warrant  and  appointment  remained  unrevoked  during 
the  life  of  the  said  James  Lee. 

Previously  to  the  delivery  to  the  said  James  Lee  of  *the  said  [  '40  ] 
warrant  and  appointment,  he  was  required  to  give,  and  did  give, 
security,  as  such  collector  of  the  said  duties,  by  a  bond,  with  sureties, 
in  precisely  the  same  terms  and  form  as  the  bond  set  forth  in  the  said 
writ ;  and  he  had  given  a  similar  bond  for  each  of  the  three  years. 
The  penalty  of  the  bond,  as  appears  by  the  declaration,  is  8,000i. 

The  total  amount  of  the  assessment  under  the  schedules  (A.)  and 
(B.),  for  the  year  ending  the  5tb  of  April,  1847,  was  2,191Z.  ds.  2d. ; 
and  the  amount  under  schedules  (D.)  and  (E.)  was  4,951Z.  ISs.  lid. 
The  duties  so  assessed  under  schedules  (A.)  and  (B.),  and  (D.)  and 
(E.),  were  respectively  due  and  payable  at  the  same  times :  and 
the  persons  respectively  assessed  to  and  chargeable  with  both  duties, 
were  applied  to  for  payment  thereof  at  one  and  the  same  time,  by 
the  said  James  Lee. 

After  the  death  of  James  Lee,  one  Bichard  Thomas  Fugh  was 
duly  appointed  collector.  With  his  appointment  was  delivered  to 
the  said  Bichard  Thomas  Pugh  the  duplicate  assessment  under 
schedules  (A.)  and  (B.),  formerly  delivered  to  James  Lee. 

On  the  12th  of  May,  1847,  a  return  was  made  by  the  plaintiffs  to 
the  Receiver-General,  of  the  total  amount  of  the  duties  assessed 
under  schedule  (A.),  and  also  the  total  amount  of  duties  assessed 
under  schedules  (D.)  and  (E.)  respectively,  for  the  year  ending  the 
5th  of  April,  1847,  in  pursuance  of  the  directions  of  the  Act  of  the 
48  Geo.  III.  c.  99,  s.  46 ;  in  which  said  duplicate  or  return  one 
Thomas  Butlin  and  one  Bichard  Thomas  Fugh  were  stated  to  be 
the  collectors  of  the  whole  amount  of  the  said  duties  respectively. 

The  receipt  by  James  Lee  of  the  several  sums  hereinbefore 
mentioned,  was  first  discovered  by  the  said  Bichard  Thomas  Pugh, 
who,  upon  applying  to   the  parties   assessed,   for  the  respective 
amoonts  due  from  *them,  was  informed  by  them  that  they  had       I  *^i  1 
paid  Lee;  and  his  receipt  was  produced  by  them« 
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Rrpp  Oq  the  12th  o!  August,  1846,  a  meeting  o!  the  Greneral  Gom- 

WiGOKTT.     missioners    of   the  Property  and  Income-tax  for    the    parish  of 

St.  Martin-in-the-Fields,  was  duly  held  at  the  office  of  the  said 

Commissioners;    at  which  meeting  the  plaintiffs  and   the   said 

James  Lee  were  present.    The  following  minute  details  what  took 

place  at  the  meeting : 

"  Office  for  Taxbs,  August  12,  1846. 

"At  a  meeting  of  the  Commissioners  of  Property-tax,  held 
this  day:  present,  Charles  Prater,  Esq.,  in  the  chair,  Richard 
Kepp,  Esq.,  Robert  Pugh,  Esq.,  Charles  Lewis,  Esq.,  and  William 
Stark,  Esq.,  the  assessments  of  income-tax,  schedule  (D.),  for  the 
year  ending  the  5th  of  April,  1847,  were  delivered  as  completed  by 
the  additional  Commissioners.  Ordered,  that  notice  of  assessment 
for  the  said  year  should  be  delivered  to  the  parties  assessed ;  and 
appointed  Tuesday,  the  29th  of  September,  as  the  first  day  for 
hearing  appeals  against  the  said  assessments.  Messrs.  Butlin  and 
Lee  were  appointed  collectors  for  the  said  year.  Mr.  Lee  offered 
as  his  sureties,  Mr.  James  Wiggett,  of  Drury  Lane,  brush-maker, 
Mr.  Richard  Robinson,  of  Bloomsbury  Square,  gentleman,  and 
Mr.  George  Robinson,  of  Wigmore  Street,  auctioneer.  The  Com- 
missioners were  pleased  to  approve  of  the  same ;  and  directed  the 
clerk  to  prepare  the  necessary  bonds." 

The  bond  and  condition  mentioned  and  set  forth  in  the  writ 
were  duly  executed  at  the  offices  of  the  said  Commissioners,  by  the 
said  James  Lee,  and  the  said  defendants,  James  Wiggett,  Richard 
Robinson,  and  George  Robinson,  on  the  6th  of  October,  1846. 

The  certificates  of  the  assessments  were  duly  made  out  by  the 
additional  Commissioners,  and  entered  in  a  book  provided  for  that 
[  *42  ]  purpose,  according  to  the  forms  ^transmitted  to  them  by  the 
Commissioners  of  Stamps  and  Taxes :  but  the  appeals  were  not 
then  concluded ;  and  no  duplicate  of  assessment  under  schedule  (D.), 
for  the  year  ending  the  6th  of  April,  1847,  nor  any  warrant  for 
collection  of  any  of  the  said  duties  under  schedule  (D.),  was 
delivered  to  the  said  James  Lee :  but  he  retained  possession  of  the 
aforesaid  duplicate  of  assessment  under  schedule  (A.),  with  the 
warrant  hereinbefore  mentioned,  thereto  annexed. 

After  the  said  assessments  were  made,  a  notice  in  the  proper  and 
usual  form  was  given  to  each  of  the  several  persons  so  assessed, 
including  the  persons  hereinafter  named,  from  whom  the  said 
James  Lee  received  the  moneys  hereinafter  stated :  and  no  notice 
of  appeal  against  such  assessment  was  ever  given;  nor  was  any 
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appeal  made   by  either  of   the  said  last-mentioned  persons  so        Kbpp 
araessed.  Wiogbtt. 

The  first  appeal  day  in  respect  of  the  assessments  made  under 
schedule  (D.)  was  held,  as  appointed  by  the  said  minute,  on  the 
29th  of  September,  1846.  The  appeals  in  respect  of  the  assess- 
ments made  under  schedule  (D.)  were  in  the  course  of  being  heard 
mjH  the  end  of  October,  1846. 

On  the  14th  of  October,  1846,  James  Lee  died. 

On  the  25th  of  November,  1846,  a  duplicate  of  the  assessment, 
with  a  warrant  in  the  following  form,  was  delivered  to  the  said 
Richard  Thomas  Pugh : 

"Schedules  (D.)  and  (E.).  County  of  Middlesex.  District  of 
SL  Martin'g-in-the-Fields.  We,  the  undersigned  Commissioners 
for  general  purposes,  amongst  others,  acting  for  the  said  district, 
do  hereby  sign  and  allow  this  duplicate  of  the  first  assessment  of 
die  said  duties  for  the  wards  of  New  Street,  Bedfordbury,  Drury 
Lane,  and  Long  Acre,  for  the  year  1846,  ending  on  the  5th  of  April, 
1847,  amounting  to  the  said  sum  of  4,9512.  *18a.  lid.  Given  under  [  *^3  ] 
our  hands  and  seals,  this  25th  of  November,  1846. 

^'BiGHABD  Kbpp     (l.s.) 
"Chaalbs  Lewis  (l.s.) 

"  Commissioners." 

"Collector's  appointment  and  warrant.  County  of  Middlesex. 
Distriefe  of  St.  Martin 's-in-the-Fields,  to  wit.  To  Richard  Thomas 
Pogh  and  Thomas  Butlin,  two  of  the  inhabitants  of  St.  Martin's- 
in-the-Fields,  in  the  district  of  St.  Martin's-in-the-Fields,  in  the 
county  of  Middlesex.  By  virtue  and  in  pursuance  of,  &c.,  we 
whose  names  are  hereunto  subscribed  and  seals  affixed,  being, 
amongst  others.  Commissioners  for  the  general  purposes  of  the 
Baid  Acts,  and  acting  for  the  said  district,  have  signed  and  allowed 
the  foregoing  duplicate  of  the  first  assessment  of  the  said  duties 
charged  and  assessed  upon  the  several  inhabitants  and  others  of 
the  ward  of  New  Street,  Bedfordbury,  Drury  Lane,  and  Long  Lane, 
in  the  said  district,  for  the  year  1846,  ending  the  5th  of  April, 
1847,  amounting  to  the  sum  of  4,951Z.  I89.  lid.  Now,  we  do 
hereby  appoint  you  collectors  of  the  duties  contained  in  the  said 
assessment ;  and  we  do  hereby  enjoin  and  require  you,  or  either 
of  you,  to  make  demand  of  the  several  sums  contained  in  the  fore- 
going duplicate  of  assessment,  from  the  parties  charged  therewith, 
or  at  the  places  of  their  last  abode,  as  the  case  may  require,  within 
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Kepp        ten  days  after  the  duties  shall  respectively  become  payable,  next 
WioGETT.     ^^^^  ^^6  delivery  to  you  of  the  said  duplicate  of  assessment ;  and, 
upon  payment  thereof,  to  give  acquittances,  &c.    Given  under  our 
hands  and  seals,  the  25th  of  November,  1846. 

''BlOHARD  EePP      (l.S.) 

^'Chablbs  Lbwis  (l.s.) 

"  Commissioners.*'. 

On  the  20th  of  September,  1846,  and  before  the  receipt  by  the 
L  *4^  ]  said  James  Lee  as  hereinafter  mentioned,  *the  following  sums  were 
due  and  payable  for  two  quarterly  instalments  of  property-tax  or 
duties  granted  under  schedule  (A.),  by  the  respective  persons 
whose  names  are  set  opposite  to  the  same  respectively,  in  respect 
of  the  year  ending  the  6th  of  AprU,  1847,  in  the  parish  of  St. 
Martin's-in-the-Fields.  (Here  followed  an  enumeration  of  sums, 
in  the  whole  amounting  to  522.  is.  6d.) 

On  the  20th  of  September,  1846,  and  before  the  receipt  by  the 
said  James  Lee  as  hereinafter  mentioned,  the  following  sums  were 
due  and  payable  for  two  quarterly  instalments  of  property-tax  or 
duties  granted  under  schedule  (D.),  by  the  respective  persons  whose 
names  are  set  opposite  to  the  same  respectively,  in  respect  of  the 
year  ending  the  6th  of  April,  1847,  in  the  parish  of  St.  Martin's- 
in-the-Fields : 

Under  schedule  (D.)  £     s.    d. 

Messrs.  Combe,  Delafield  &  Co.  .  .    462    1    8 

William  Blunt             .            .  .  .290 

Thomas  Cockings       .            .  .  .        2  18    4 

Upon  application  to  them  by  the  said  James  Lee,  the  said  several 
sums  above  particularly  mentioned,  were  paid  to  him  by  the  said 
parties  respectively,  in  respect  of  the  said  last-mentioned  year; 
and  the  said  James  Lee  gave  to  the  said  parties  respectively  a 
printed  receipt  for  the  same,  in  the  usual  form,  as  collector  of  the 
said  duties,  dated  on  the  days  when  such  payments  were  made. 

The  above  sums  received  under  schedule  (D.)  were  received 
on  the  26th  of  September,  6th  of  October,  and  7th  of  October^ 
respectively. 

The  case  then  stated  that  none  of  the  said  moneys  so  received 
by  the  said  James  Lee  as  aforesaid,  had  ever  been  paid,  either 
by  the  said  James  Lee,  or  by  the  said  defendants,  or  either  of 
them,  as  his  sureties,  or  by  any  other  person  on  his  or  their  behalf. 
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though  the  days  ^appointed  for  payment  of  all  sums  collected  for        Kbpp 
1847,  had  elapsed.  WiawrT. 

The  question   for  the  opinion    of   the   Court,  is,  whether  the       [  *45  ] 
verdict  ought  to  he  reduced,  and,  if  so,  by  how  much. 

It  is  to  be  taken  as  a  fact  that  the  parties  who  paid  Lee 
have,  upon  appeal,  insisted  upon  those  payments  as  a  discharge, 
and  refused  to  pay.  The  Court  is  to  be  at  liberty  to  draw  such 
inferences  of  fact  as  the  case  may  warrant. 

CharmeUy  Serjt.,  for  the  plaintiffs  : 

The  bond  in  question  was  executed  on  the  6th  of  October,  1846. 
Lee,  the  collector,  for  whose  default  the  plaintiffs  now  seek  to 
charge  his  sureties,  died  on  the  14th.  Some  of  the  sums  men- 
tioned in  the  case  were  received  by  him  before,  others  after  the 
execution  of  the  bond.  These  may  be  considered  as  sums  received 
under  schedules  (A.)  and  (D.)  respectively. 

As  to  the  duties  received  under  schedule  (A.),  the  circumstances 
appear  to  be  these:  An  assessment  of  property- tax  was  made  for 
three  years :  a  duplicate  of  the  assessment  was  delivered  to  Lee, 
together  with  an  appointment  of  Lee  as  collector,  and  a  warrant 
authorising  him  to  collect:  the  three  years  would  not  expire  until 
the  6th  of  April,  1847. 

As  to  schedule  (D.),  there  is  no  statement  in  the  case  that  a 
duplicate  assessment,  with  a  warrant  to  collect,  were  delivered  to 
Lee :  and  for  this  reason, — the  assessment  is  subject  to  appeal,  and 
therefore  the  duplicate  could  not  be  delivered  out  until  the  appeals 
were  disposed  of ;  and  the  case  states  that  the  appeals  were  in  the 
course  of  being  heard  until  the  end  of  October,  1846.  It  will  be 
contended,  on  the  other  side,  that  the  sureties  are  not  liable  on 
this  bond,  for  want  of  the  delivery  of  this  assessment  and  warrant 
to  Lee.  But  the  assessment  *made  by  the  Commissioners  on  the  1^  *^^.^ 
12th  of  August,  is  complete,  unless  notice  of  appeal  is  given ;  and 
the  case  finds  that  none  of  the  parties  with  the  receipt  of  money 
from  whom  Lee  is  charged,  gave  such  notice ;  and  it  further  finds 
expressly  that  the  sums  mentioned  were  due  and  payable.  As  to 
these,  therefore,  there  was  a  valid  assessment;  and  it  is  not 
competent  to  the  defendants  to  say  that  Lee  was  not  such  a 
collector  as  alleged. 

With  regard  to  the  duties  to  be  collected  under  schedule  (A.), 
there  can  be  no  doubt  that  the  defendants  are  liable  for  the  sums 
(amounting  in  the  whole  to  521.  4<.  6^.)  received  by  Lee,  under 
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Krpp        assessments  duly  made  under  the  authority  of  the  5  &  6  Yict.  c.  85, 
WiGOKTT.     s«  87,  and  8  &  9  Vict.  c.  4,  s.  3. 

(This  was  conceded  by  Byles,  Serjt.,  for  the  defendants.) 

Then,  as  to  schedule  (D.),  the  omission  of  the  Commissioners  to 
deliver  to  Lee  a  duplicate  assessment  and  warrant  to  collect,  does 
not  entitle  the  defendants  to  say  that  Lee  did  not  receive  the 
money.  [He  read  6  &  6  Yict.  c.  86,  s.  172.]  There  is  nothing  in 
that  section  to  prevent  the  assessments  from  being  due  and  pay- 
able, although  the  duplicates  have  not  been  delivered  out,  as  to 
[  *^7  ]  persons  who  have  not  given  notice  *of  appeal.  The  object  of  the 
statute  is,  prompt  collection:  this  appears  from  the  12th  section 
of  the  48  Geo.  III.  c.  99,  which  is  by  s.  86  incorporated  into  the 
6  &  6  Vict.  c.  86.     ♦     *    ♦ 

[  48  ]  (Maulb,  J. :  Under  the  48  Geo.  III.  c.  99,  the  warrant  pointed 

out  the  very  sums  to  be  collected.  Here,  the  parties  assessed  are 
to  have  notice,  so  that  they  may  appeal.  The  notice  under  the 
former  Act  was  the  demand.  Under  the  6  &  6  Vict.  c.  85,  the 
assessment  and  warrant  under  schedule  (D.)  are  not  delivered  to 
the  collector  until  the  appeals  are  disposed  of.  How,  then,  can  he 
know  what  he  is  to  collect?  or,  how  are  the  parties  assessed  to 
know  to  whom  they  are  to  pay  the  money  ? 

Jbrvis,  Ch.  J. :  Webb  v.  James  (1)  is  an  authority  to  show  that 
the  sureties  are  not  responsible  for  sums  received  by  the  collector 
without  due  authority.) 

It  is  not  competent  to  the  defendants  to  deny  that  the  sums  in 
question  were  legally  received  by  Lee  in  his  character  of  collector. 
The  bond  recites  that  Lee  ''hath  been  duly  nominated  and  appointed 
a  collector  for  the  year  ending  the  6th  of  April,  1847,  of  the  several 
duties  granted  by  the  said  several  Acts,  which  have  been  or  here- 
after shall  be  assessed  within  the  said  wards  and  parish,"  &c.; 
and  that  ''  duplicates  of  the  assessments  have  been  delivered  and 
given  in  charge  to  Lee,  with  a  warrant  or  warrants  for  collecting 
the  same."  And  the  plaintiffs  are  not  precluded  by  the  known 
rule  from  relying  upon  that  estoppel  now,  seeing  that  they  have 
had  no  opportunity  of  putting  it  upon  the  record. 

(Jbbvis,  Gh.  J. :  A  similar  argument  was  urged,  without  success, 
in  Doe  v.  Huddart  (2).) 

(1)  7  M.  &  W.  279 ;  9  Dowl.  P.  G.  437  ;  and  see  Doe  v,  WelUman,  2 
314 ;  1  Gale,  260.  Ex.  368. 

(2)  2  Or.  M.  &  R.  316 ;  4  Dowl.  P.  0. 
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Byles,  Serjt.  (with  whom  was  Ogle),  for  the  defendants.  Kepp 

The  defendants  are  clearly  not  responsible  for  Lee's  default  in  Wiogett. 
respect  of  moneys  received  by  him  *out  of  the  due  course  of  his  [  *49  ] 
ofSoe.  The  collector's  authority  is  derived  wholly  from  the  duplicate 
asseesment  and  the  warrant :  until  he  receives  these,  he  has  no 
right  to  collect  one  farthing.  The  Commissioners  cannot  by  law 
deliver  oat  the  duplicates  until  the  appeals  are  all  disposed  of: 
5  4  6  Vict.  c.  85,  s.  172. 

(Maulb,  J. :  Is  it  not  reasonable  that  persons  who  do  not  choose 
to  appeal,  may  have  some  person  to  whom  they  may  legally  pay 
the  sums  for  which  they  are  assessed,  before  the  time  for  hearing 
appeals  is  over  ?) 

The  facts  show  that  this  was  an  extra-official  collection,  to  the 
prejudice  of  the  sureties.  On  the  22nd  of  October,  1845,  probably 
after  the  giving  of  the  bond  for  that  year,  the  Commissioners 
delivered  to  Lee  a  duplicate  of  the  first  assessment  of  duties  under 
schedule  (A.),  to  remain  in  force  for  three  years,  commencing  from 
the  5th  of  April,  1845,  and  ending  on  the  6th  of  April,  1848.  On  the 
12th  of  August,  1846,  the  assessments  of  income-tax,  schedule  (D.)' 
for  the  year  ending  the  5th  of  April,  1847,  were  delivered  as 
completed,  subject  to  appeal.  Notice  of  the  assessment  is  to  be 
given  to  the  parties  assessed,  and  days  are  appointed  for  hearing 
appeals.  Then,  collectors  are  on  that  day  appointed,  to  collect  the 
various  sums  assessed,  when  they  should  be  armed  with  proper 
authority  so  to  do.  On  the  5th  of  October,  1846,  the  day  before 
the  bond  is  executed,  Lee,  one  of  the  persons  so  appointed,  receives 
from  Messrs.  Combe  &  Co.  4522.  Is.  8d.  At  this  time,  the  money 
was  not  lawfully  receivable  by  Lee :  he  could  not  act  officially  until 
the  assessment  and  warrant  were  delivered  to  him.  Lee  died  on 
the  14th  of  October,  1846 :  a  new  collector  (Pugh)  was  appointed 
on  the  28th :  on  the  dlst,  the  appeals  were  all  disposed  of ;  and,  on 
the  25th  of  November,  the  duplicate  assessment  and  warrant  to 
collect  were  delivered  to  Pugh,  containing  the  names  of  Messrs. 
♦Combe  &  Co.  If  Pugh,  the  new  collector,  had  demanded  the  [  *^^  ] 
Bom  assessed  upon  Messrs.  Combe  &  Co.,  it  would  have  been  no 
answer  for  them  to  say  that  they  had  paid  the  amount  to  Lee : 
that  was  a  payment  in  their  own  wrong.  In  Leigh  v.  Taylor  (i), 
it  was  held  that  an  overseer  has  not,  by  virtue  of  his  office,  any 
(1)  31  E.  E.  261  (7  B.  &  C.  491). 
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Kepp  authority  to  borrow  money ;  and,  therefore,  in  an  action  against  a 
WiGOKTT.  surety  on  a  bond  conditioned  for  the  overseer's  faithfully  accounting 
for  all  sums  received  by  him  by  virtue  of  his  office,  the  surety  is 
not  liable  for  a  sum  lent  to  the  overseer,  though  applied  by  him 
to  parochial  purposes.  That  case,  and  Webb  v.  James,  before 
adverted  to,  are  distinct  authorities  to  show  that  these  defendants 
are  only  chargeable  for  sums  lawfully  received  by  Lee  as  collector, 
and  not  paid  over. 

The  cases  of  Doe  v.  Huddart  (l)  and  Doe  v.  Wright  (2)  show  that 
the  defendants  are  not  precluded  by  any  application  of  the  doctrine 
of  estoppel  here. 

Channell,  Serjt.,  was  heard  in  reply. 

Jebvis,  Ch.  J. : 

It  has  very  properly  been  admitted  by  the  learned  counsel  for 
the  defendants,  that  they  are  liable  in  respect  of  all  moneys 
received  by  Lee  under  schedule  (A.)  of  the  statute  5  &  6  Yict. 
c.  85 ;  for,  it  is  quite  plain,  on  referring  to  the  provisions  of  that 
statute,  that  the  assessments  under  schedule  (A.)  are  in  force  for 
three  years.  The  plaintififs,  therefore,  must  have  judgment  for 
those  amounts.  But  I  think  it  must  be  limited  to  that.  It  is 
conceded,  upon  the  authority  of  Webb  v.  James,  that,  unless  the 
defendants  are  estopped  from  denying  Lee*s  authority  to  collect 
the  sums  assessed  under  schedule  (D.),  they  can  only  be  liable  in 
[  *5i  ]  respect  *of  sums  officially  received  by  the  collector.  It  is  impor- 
tant, therefore,  to  see  whether  or  not  there  is  any  such  estoppel. 
It  appears  to  me  that  there  is  not.  It  appears  to  me  that  every 
thing  that  is  recited  in  the  bond,  is  satisfied  by  the  facts  which  are 
stated  in  the  case.  At  the  time  the  bond  was  executed,  Lee  had, 
in  a  certain  sense,  been  appointed  collector  **  for  the  year  ending 
the  5th  of  April,  1847,  of  the  several  duties  granted  by  the  said 
several  Acts,  which  had  been  or  thereafter  should  be  assessed,"  &c. 
He  had  duly  received  the  duplicate  assessment  and  warrant  to 
collect  the  assessments  under  schedules  (A.)  and  (B.).  The  bond 
clearly  contemplates  a  future  collection.  The  question  is,  whether 
he  was  authorised  to  collect  the  sums  which  he  is  charged  with 
having  received.  That  he  was  appointed  collector,  is  clear :  but, 
was  he  ever  armed  with  authority  as  such  collector  to  receive  the 

(1)  2  Cr.  M.  &  R.  316 ;  5  Tyr.  846 ;  (2)  60  R.  R.  534  (10  Ad.  &  EI.  763; 

4  Dowl.  P.  0.  437.  .  2  P.  &  D.  672). 
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asseesments  under  schedule  (D.)  ?  I  am  of  opinion  that  he  was  Krpp 
not.  It  appears  that  certain  returns  are  made  by  the  assessors :  wiogbtt 
notice  is  then  given  to  the  parties  assessed,  who  have  a  power  of 
appeal ;  and  by  s.  172,  it  appears  that  the  assessments  and  warrant 
cannot  be  given  out  for  collection,  until  the  appeals  are  disposed  of. 
Until  that  can  be  done,  the  collector  cannot  properly  know  what  he 
is  to  collect,  nor  has  he  authority  to  collect.  That  being  so,  it  seems 
to  me  that  the  defendants  in  this  action  are  only  liable  upon  their 
bond,  to  the  extent  of  the  sums  received  by  the  collector  under 
Bchedoles  (A.)  and  (B.),  and  that  our  judgment  must  accordingly 
be  for  the  plaintiffs  for  the  amount  of  those  sums  only. 

Maulb,  J.: 

I  am  of  the  same  opinion.  As  to  the  question  of  estoppel,  it 
appears  to  me  that  the  matters  that  are  stated  in  the  case,  some 
of  them  by  recital  in  the  condition  of  the  bond,  and  which  were 
in  Qie  ^knowledge  of  all  parties,  show,  that,  in  speaking  of  the  [  *52  ] 
appointment  of  Lee  as  collector,  they  did  not  mean  that  he  was 
folly  armed  with  authority  to  collect  the  sums  assessed.  He  had 
been  appointed  to  collect,  and  was  the  person  who  was  intended  to 
be  armed  with  power  to  collect  and  enforce  payment  of  the  sums 
assessed.  Still,  he  was  a  collector  within  the  sense  and  meaning 
of  the  expressions  used  in  the  bond.  I  therefore  think  the  doc- 
trine of  estoppel  does  not  apply.  The  only  remaining  question  is, 
whether  the  money  received  by  Lee  as  and  for  sums  assessed  under 
schedule  (D.)  of  the  statute  6  &  6  Vict.  c.  86,  was  received  by  him 
in  his  charactor  of  collector.  Looking  at  the  provisions  of  the 
Act,  and  at  the  general  character  of  appointments  of  this  kind,  I 
think  he  was  not  authorised  to  receive  or  to  enforce  payment  of 
tfaoee  sums :  he  had  no  authority  lawfully  to  receive  them,  so  as 
to  bind  the  Crown,  until  impowered  to  do  so  by  the  receipt  of  the 
daplicate  assessments  and  warrant  from  the  Commissioners :  before 
that  time,  he  could  have  no  legitimate  means  of  knowing  what 
amounts  he  was  charged  to  collect.  The  Act  does  not,  I  think, 
intend  that  there  shall  be  any  collection  until  the  time  for  appeal- 
ing has  expired :  it  would  probably  be  inconvenient  if  it  were  given 
before.  Indeed,  my  brother  Channell  has  not  contended  for  that. 
There  is  no  writing,  no  verbal  communication,  between  the  Com- 
mifldoners,  who  have  the  custody  of  the  assessments,  and  have 
power  to  give  effect  to  them,  and  the  collector,  except  one,  which  is 
made  by  handing  over  to  him  the  duplicate  and  warrant.     Where 
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Kbpp  it  is  intended  that  the  collection  shall  be  made  forthwith,  the 
wiQOETT.  Legislature  has — as  in  the  12th  section  of  the  48  Geo.  III.  c.  99 — 
expressly  and  conveniently  in  terms  conferred  the  authority.  That 
machinery  does  not  exist  in  the  statute  now  under  consideration ; 
but  a  dififerent  machinery  is  substituted  for  it :  the  Commissioners 
[  *&3  ]  *are  to  make  the  assessments ;  they  are  to  give  notice  of  the 
assessment  to  the  parties  assessed ;  they  are  to  appoint  the  time 
for  hearing  appeals  against  the  assessments ;  they  are  to  appoint 
collectors ;  and,  after  the  time  for  hearing  appeals  is  over,  they  are 
to  deliver  to  them  the  duplicate  assessments  and  warrants  to  collect, 
so  that  the  collectors  may  know  what  amounts  they  are  to  demand 
from  the  parties  assessed.  Taking  the  two  Acts  (48  Geo.  III.  c.  99, 
and  5  &  6  Yict.  c.  85),  which  are  in  pari  matsrid^ — the  one  providing 
for  a  collection  forthwith,  the  other  for  a  collection  after  the  deter- 
mination of  the  appeals,  and  after  the  delivery  of  the  duplicate  and 
warrant  to  the  collector, — I  think  the  plain  and  obvious  construc- 
tion of  the  latter  Act,  excludes  the  liability  of  the  sureties  on  this 
bond,  in  respect  of  that  part  of  the  breach  which  relates  to  sums 
assessed  under  schedule  (D). 

WiLLUMS,  J. : 

I  am  of  the  same  opinion.  By  the  terms  of  this  bond,  the 
sureties  can  only  be  liable  for  such  sums  as  Lee,  the  principal, 
could  give  legal  discharges  for.  With  regard  to  sums  received  by 
him  in  respect  of  the  assessment  under  schedule  (D.),  Lee  clearly 
bad  not  authority  to  collect  them,  no  duplicate  or  warrant  to 
collect  having  been  delivered  to  him  by  the  Commissioners ;  and 
consequently  he  could  give  no  valid  discharges.  As  to  the 
remaining  question,  whether  the  defendants  are  estopped  by  the 
recitals  in  the  bond  from  setting  up  this  defence — it  is  to  be 
observed  that  it  is  a  rule  that  estoppels  must  be  certain  to  every 
intent.  And,  here,  it  is  at  least  doubtful  whether  the  recital  that 
Lee  had  been  duly  nominated  and  appointed  a  collector  for  the 
year  ending  the  5th  of  April,  1847,  and  that  duplicates  of  the 
assessments  had  been  delivered  and  given  in  charge  to  him,  with  a 
[  *54  ]  warrant  or  warrants  for  collecting  the  same,  ^should  be  referred  to 
the  assessments  under  schedule  (A.)  or  schedule  (D.).  I  therefore 
think  there  is  no  estoppel. 

TlLPOURD,  J. : 

I  am  entirely  of  the  same  opinion.     It  is  clear  upon  the  facts 
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stated  in  the  case,  that  Lee  never  was  armed  with  legal  authority       Kepp 
to  receive  the  snms  assessed  under  schedule  (D.)  of  the  Income-tax    wigqett. 
Act.     The  warrant  afterwards  given  to  Fugh,  which  is  set  out  in 
the  case,  shows  what  was  required  to  make  the  collection  lawful. 

Judgment  for  the  plaintiffs  for  521.  4«.  6d.,  the  amount 
of  the  sums  collected  by  Lee  under  schedule  (D). 


BROWN  V.  ARUNDELL(l).  i85o. 

(10  C.  B.  54—57 ;  S.  C.  20  T4.  J.  C.  P.  30.)  ^^' 

Goods  sent  to  an  auctioneer  for  sale  on  premises  occupied  by  him  are  L  ^^  J 

privileged  from  distress  for  rent ;  although  the  place  of  sale  is  merely 
hired  for  the  occasion,  or  the  occupation  has  been  acquired  by  the  auctioneer 
by  an  act  of  trespass. 

Thb  first  count  of  the  declaration  was  in  trover  for  certain  goods 
and  chattels  of  the  plaintiff ;  the  second  was  in  case  for  not  selling 
for  the  best  price  goods  taken  as  a  distress  for  rent ;  the  third,  for 
selling  without  appraisement. 

Plea,  Not  guUty,  "  by  statute." 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Assizes  at 
Hertford.  The  facts  were  as  follows  :  The  defendant  was  lessee 
for  a  term  of  years  of  "  The  Turf  Hotel,"  at  St.  Albans.  One  Cole- 
man had  formerly  kept  the  hotel ;  but,  having  got  into  difficulties, 
be  had  retained  possession  of  ''the  tap"  only,  the  rest  of  the 
premises  being  let  to  two  persons  named  Quick  and  Dell.  The 
premises  being  at  the  time  in  question  unoccupied,  the  key  was  left 
at  the  tap ;  and,  Coleman's  son,  in  the  absence  of  his  father, 
withont  (as  it  appeared)  *any  authority  from  any  one,  gave  the  key  [  *^^  ] 
to  one  Page,  who  thereupon  took  possession  of  one  of  the  empty 
rooms  of  the  hotel,  and  placed  goods  in  it  for  the  purpose  of  selling 
them  by  auction,  amongst  others,  the  goods  in  question  in  this 
action,  which  were  the  property  of  the  plaintiff.  The  defendant 
being  informed  that  the  goods  were  there,  immediately  distrained 
them  for  rent  alleged  to  be  due  to  him,  in  respect  of  the  premises, 
from  Quick  and  Dell.  The  goods  were  appraised,  and  (those 
belonging  to  the  plaintiff)  ultimately  sold  for  621.  Witnesses 
called  for  the  plaintiff,  valued  the  goods  at  from  702.  to  1001. 

On  the  part  of  the  plaintiff,  it  was  insisted,  upon  the  authority 

(I)  Distinguished  in  Lyons  v.  Elliott  (1876)  1  Q.  B.  D.  210,  215,  46  L.  J. 
a  B.  Id9.-nj.  O.  P. 
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Bbowk       of  Adams  v.  Qrane  (1),  that  the  goods,  at  the  time  of  their  seizare, 
ABu»i)BLL.    we^®  privileged  from  distress. 

The  Lord  Chief  Babon  was  of  that  opinion,  and  accordingly 
directed  the  jury  to  find  for  the  plaintiff  on  the  first  and  second 
counts,  and  for  the  defendant  on  the  third. 

The  jury  thereupon  found  for  the  plaintiff  on  the  first  count,  with 
52Z.  damages ;  also  for  the  plaintiff  on  the  second  count,  with  281. 
damages ;  and,  on  the  third  count,  for  the  defendant. 

M.  Chambers  (with  whom  was  Hawkins)^  pursuant  to  leave 
reserved  to  him  at  the  trial,  now  moved  for  a  rule  nisi  to 
enter  a  nonsuit: 

The  rule  laid  down  in  Adam^s  v.  Qrane,  that  goods  sent  to  an 
auctioneer  to  be  sold  upon  premises  occupied  by  him,  are  privileged 
from  distress  for  rent,  is  one  that  is  established  for  the  general 
benefit  and  protection  of  trade :  it  does  not  apply  to  a  case  where 
a  room,  not  being  a  public  auction-room,  is  hired  for  a  mere 
casual  sale. 

(Maule,  J. :  What  constitutes  a  public  auction-room  ?    Must  it 
[  *s«  ]       be  *held  in  fee-simple  ?  or  for  a  long  term  of  years  ?  or  what  ?) 

It  must  be  a  place  where  the  auctioneer  carries  on  his  ordinary 
business. 

(WiLLUMS,  J. :  In  Findon  v.  McLaren  (2),  to  a  plea  in  trover  for 
a  carriage,  alleging  that  it  was  taken  on  the  premises  of  B.  as  a 
distress  for  rent  due  from  him,  the  plaintiff  replied  that  B.  was  a 
coach-maker  and  a  commission-agent  for  the  sale  of  carriages,  and 
exercised  that  trade  on  the  said  premises,  and  was  employed  by  the 
plaintiff,  in  the  way  of  his  said  trade  and  business,  for  certain 
commission,  to  expose  for  sale,  and  sell,  the  carriage  on  the  said 
premises,  and  the  plaintiff  had  delivered  the  carriage  to  B.  for  the 
purpose  that  he  might  there  expose  for  sale  and  sell  the  same  for 
the  plaintiff,  in  the  way  of  his  said  trade  and  business,  for  certain 
commission,  and  B.  had  the  same  on  the  premises  for  that  purpose, 
and  the  same  remained  thereon,  to  be  managed,  dealt  with,  sold, 
and  exposed  for  sale,  as  aforesaid,  in  the  way  of  B.'s  said  trade  and 
business,  and  not  otherwise,  until  the  time  of  the  distress :  and  it 
was  held,  that  goods  in  the  hands  of  a  commission-agent  for  sale  in 

(1)  38  E.  H.  624  (1  Cr.  &  M.  880).  (2)  66  E.  B.  588  (6  Q.  B.  891). 
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the  way  of  his  business  are  exempted  from  distress ;  and,  on  special      Bkown 
demurrer,  that  the  exemption  was  here  sufficiently  pleaded.)  Abundbll. 

No  doubt,  goods  sent  to  a  factor  for  sale  upon  his  premises,  are 
exempt.  But,  here,  the  room  in  which  the  goods  were  placed,  was 
not  the  place  of  business  of  Page. 

(MauIiE,  J.:  Adams  v.  Orane  is  not  distinguishable  from  the 
present  case.) 

Coleman  the  son  had  no  authority  to  let  Page  into  possession :  the 
latter  was  a  mere  trespasser. 

(Jbbvis,  Gh.  J. :  How  can  that  afifect  the  privilege  ?  If  it  could, 
the  privilege  would  cease,  if  the  auctioneer  were  to  hold  over  after 
the  expiration  of  a  lease  or  a  notice  to  quit.) 

No  ease  has  ever  decided,  that,  where  *an  auctioneer  is  guilty  of  a       [  *67  ] 
trespass  in  placing  goods  upon  another  man's  premises,  the  goods 
so  placed  are  privileged  from  being  distrained. 

(Maulb,  J. :  I  see  no  ground  for  making  this  case  an  exception 
out  of  the  general  rule.  Trespassers  do  not  lose  all  their  rights. 
Besides,  for  anything  that  appeared  here,  nobody  objected  to  Page's 
taking  possession.  Quick  and  Dell  did  not :  and  Coleman  had  no 
right  to  object.) 

Jebvib,  Ch.  J. : 

It  is  admitted  that  this  case  is  governed  by  Adams  v.  Grane, 
unless  the  circumstances  of  the  auctioneer  having  obtained  posses- 
dioD  of  the  room  in  question  by  means  of  what  is  called  an  act 
of  trespass,  creates  a  distinction.  I  do  not  think  the  evidence 
raises  that  question.  And,  if  it  did,  I  think  there  is  no  foundation 
for  the  suggestion.  It  is  not  to  be  tolerated  that  the  application  of 
a  rule  of  general  convenience  is  to  depend  on  whether  or  not  the 
auctioneer  is  a  trespasser.  I  am  of  opinion  that  there  should  be 
no  role. 

The  rest  of  the  Coubt  concurring, 

RtUe  refused. 
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I860.  PHILLPOTTS  V.   PHILLPOTTS. 

^!!lf  *•  (10  0.  B.  86—101 ;  S.  0.  20  L.  J.  C.  P.  11.) 

[  8S  ]  Xn  covenant  upon  an  annuity-deed  :  Held  that  tlie  defendants  (executors) 

were  estopped  from  pleading  that  the  deed  was  made  fraudulently  and 
collusively  between  the  testator  and  the  plaintifF,  for  the  purpose  of 
multiplying  voices,  and  subject  to  a  secret  trust  and  condition  that  no 
estate  or  interest  should  pass  beneficially  to  the  plaintiff  by  the  indenture. 

Under  the  statutes  7  &  8  WiU,  III.  c/25,  s.  7.  and  10  Ann.  c.  23,  s.  1  (1). 
a  fraudulent  conveyance  made  for  the  mere  purpose  of  conferring  a  vote, 
is  void  only  to  the  extent  of  preventing  the  right  of  voting  from  being 
acquired,  but  is  valid  and  effectual,  as  between  the  parties,  to  pass  the 
interest. 

This  was  an  action  of  covenant  brought  by  the  plaintiflf  against 
the  defendants,  executor  and  executrix  of  the  last  will  and  testament 
of  T.  G.  Phillpotts,  deceased,  for  arrears  of  four  several  annuities 
granted  by  an  indenture  dated  the  29th  of  January,  1841,  by  the 
testator  to  the  plaintiff. 

The  indenture  as  set  out  on  oyer  by  the  defendants,  was  as 
follows:  This  indenture,  made  the  29th  of  January,  1841,  between 
Thomas  Griffin  Phillpotts  the  elder,  of  the  town  of  Monmouth,  in 
the  county  of  Monmouth,  Esq.,  of  the  one  part,  and  Thomas  Griffin 
Phillpotts  the  younger,  of  the  town  of  Newport,  in  the  county  of 
Monmouth,  gentleman  (eldest  son  of  the  said  T.  G.  Phillpotts  the 
elder),  of  the  other  part,  witnesseth,  that  the  said  T.  G.  Phillpotts 
the  elder,  for  and  in  consideration  of  the  natural  love  and  affection 
which  he  hath  and  beareth  to  his  son,  the  said  T.  G.  Phillpotts 
the  younger,  also  in  consideration  of  the  sum  of  5«.  of  lawful  money 
of  Great  Britain  to  the  said  T.  G.  Phillpotts  the  elder  in  hand  well 
and  truly  paid  by  the  said  T.  G.  Phillpotts  the  younger,  at  or 
before  the  execution  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  hath  given,  granted,  and  confirmed,  and  by  these 
presents  doth  give,  grant,  and  confirm  unto  the  said  T.  G.  Phillpotts 
the  younger,  one  annuity  or  clear  yearly  rent-charge  or  sum  of  3/. 
[  *86  ]  of  lawful  money  of  *Great  Britain,  to  be  charged  and  chargeable 
upon,  and  issuing  and  payable  out  of  all  that  messuage,  smithes 
shop,  garden  and  orchard,  lands,  hereditaments,  and  premises, 
with  the  appurtenances,  and  situate,  lying,  and  being  in  the  parish 
of  Dingeston,  in  the  county  of  Monmouth,  and  for  many  years 
past  in  the  occupation  of  Isaac  Pritchard,  as  tenant  thereof ;  to 
have,   hold,  receive,  and   take   the  said  annuity  or  clear  yearly 

(1)  7  &  8  Will.  m.  c  25,  s.  6,  and  10  Anne,  c.  31,  s.  1.  in  tlie  Statutes 
Eevised.— J.  G.  P. 
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rent-charge  or  sum  of  91.  unto  and  by  the  said  T.  6.  Phillpotts  the  Phillpotts 
yonnger,  and  his  assigns,  for  and  daring  the  term  of  the  nataral  phillpotts. 
life  of  him  the  said  T.  6.  Phillpotts  the  younger,  the  said  annuity 
to  be  paid  and  payable  by  two  half-yearly  payments,  on  the  24th 
of  Jane,  and  the  25th  of  December  in  every  year,  without  an}' 
deduction  oat  of  the  same,  or  any  part  thereof ;  the  first  payment 
of  the  said  annuity  or  clear  yearry  rent-charge  or  sum  of  9L  to  be 
made  on  the  24th  of  June  next  ensuing  the  date  of  these  presents, 
if  the  said  T.  6.  Phillpotts  the  younger  shall  then  be  living :  And 
this  indenture  further  witnesseth  that  the  said  T.  6.  Phillpotts 
the  elder,  for  the  consideration  aforesaid,  and  also  in  consideration 
of  a  farther  earn  of  5s.  of  lawful  money  of  Great  Britain  to  him  in 
hand  well  and  truly  paid  by  the  said  T.  6.  Phillpotts  the  younger, 
at  or  before  the  execution  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  given,  granted,  and  confirmed,  and  by 
these  presents  doth  give,  grant,  and  confirm  unto  the  said  T.  6. 
Phillpotts  the  younger,  one  other  annuity  or  clear  yearly  rent- 
charge  or  sum  of  8Z.  of  like  lawful  money  of  Great  Britain,  to  be 
charged  and  chargeable  upon,  and  issuing  and  payable  out  of  all 
that  messuage,  tenement,  or  dwelling-house,  and  buildings,  garden, 
and  premises,  with  the  appurtenances,  situate,  lying,  and  being  on 
the  right-hand  side  of  the  road  leading  from  Whitchurch  to  the 
Washings  and  the  river  Wye,  in  the  parish  of  Whitchurch,  in  the 
ooanty  *of  Hereford,  now  and  for  many  years  past  in  the  occupation  [  ^87  ] 
of  WOliam  James,  as  tenant  thereof,  and  out  of  and  upon  their  and 
every  of  their  appurtenances ;  to  have,  hold,  receive,  and  take  the 
said  annuity  or  clear  yearly  rent-charge  or  sum  of  Ql.  unto  and  by 
ihe  said  T.  G.  Phillpotts  the  younger,  and  his  assigns,  for  and 
during  the  term  of  the  natural  life  of  him  the  said  T.  G.  Phillpotts 
the  younger,  the  said  annuity  or  clear  yearly  rent-charge  to  be 
paid  and  payable,  by  two  even  half-yearly  payments,  on  the  24th 
of  Jane  and  the  25th  of  December,  in  every  year,  without  any 
dedaction  out  of  the  same,  or  any  part  thereof,  the  first  payment 
of  the  said  annuity  or  clear  yearly  rent-charge  or  sum  of  82.  to  be 
made  on  the  24th  of  June  next  ensumg  the  date  of  these  presents, 
if  the  said  T.  G.  Phillpotts  the  younger  shall  then  be  living :  And 
this  indentare  also  further  witnesseth  that  the  said  T.  G.  Phillpotts 
the  elder,  for  the  consideration  aforesaid,  and  also  in  consideration 
of  the  farther  sam  of  Ss.  of  like  lawful  money  of  Great  Britain  to 
him  in  hand  well  and  truly  paid  by  the  said  T.  G.  Phillpotts  the 
Toonger,  at  or  before  the  execution  of  these  presents,  the  receipt 
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Phillfotts  whereof  is  hereby  acknowledged,  hath  given,  granted,  and  eon- 
PHILLP0TT8.  firmed,  and  by  these  presents  doth  give,  grant,  and  confirm  onto 
the  said  T.  6.  Phillpotts  the  younger,  one  other  annuity  or  yearly 
rent-charge  or  som  of  8Z.  of  like  lawful  money  of  Great  Britain,  to  be 
charged  and  chargeable  upon,  and  issuing  and  payable  out  of,  all 
those  the  great  and  small  tithes  of  the  parish  of  Llanthew,  in  the 
county  of  Brecon ;  and  also  out  of  the  glebe  land  thereto  belonging 
and  appertaining,  and  situate,  lying,  and  being  in  the  parish  of 
Llanthew  aforesaid,  to  have,  hold,  receive,  and  take  the  said 
annuity  or  clear  yearly  rent-charge  or  sum  of  SL  unto  and  by 
the  said  T.  6.  Phillpotts  the  younger,  and  his  assigns,  for  and 
[  *88  ]  during  the  lives  of  the  said  T.  6.  Phillpotts  *the  elder,  Ann  Stokes, 
of  Hen  Castle,  in  the  county  of  Pembroke,  widow  of  the  late 
Thomas  Stokes,  and  Francis  Collins,  of  Swansea,  in  the  county 
of  Glamorgan,  and  the  lives  and  life  of  the  survivor  or  survivors 
of  them ;  the  said  annuity  or  clear  yearly  rent-charge  to  be  paid 
and  payable,  by  two  equal  half-yearly  payments,  on  the  24th  of 
June  and  the  26th  of  December,  in  every  year,  without  any  deduc- 
tion out  of  the  same:  And  this  indenture  lastly  witnesseth  that 
the  said  T.  6.  Phillpotts  the  elder,  for  the  consideration  aforesaid, 
and  also  in  consideration  of  a  further  sum  of  &8.  of  like  lawful 
money  of  Great  Britain  to  him  in  hand  well  and  truly  paid  by  the 
said  T.  G.  Phillpotts  the  younger  at  or  before  the  execution  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  given, 
granted,  and  confirmed,  and  by  these  presents  doth  give,  grant, 
and  confirm  unto  the  said  T.  G.  Phillpotts  the  younger,  one  other 
annuity  or  clear  yearly  rent-charge  or  sum  of  SI.  of  like  lawful 
money  of  Great  Britain,  to  be  charged  and  chargeable  upon,  and 
issuing  and  payable  out  of,  all  that  messuage,  tenement,  or 
dwelling-house,  out-house,  building,  garden,  lands,  and  premises, 
situate,  lying,  and  being  adjoining  the  road  leading  from  Hewelsfield 
to  Brockwear,  in  Brockwear  Common,  in  the  parish  of  Hewelsfield, 
in  the  county  of  Gloucester,  late  in  the  occupation  of  Richard  Aston, 
but  now  of  John  Eethro,  as  tenant  thereof,  and  out  of  and  upon 
them  and  every  of  them,  and  every  of  their  appurtenances;  to 
have,  hold,  receive,  and  take  the  said  annuity  or  clear  yearly  rent- 
charge  or  sum  of  SI.  unto  and  by  the  said  T.  G.  Phillpotts  the 
younger,  and  his  assigns,  for  and  during  the  natural  life  of  the 
said  T.  G.  Phillpotts  the  younger,  and  the  said  annuity  or  clear 
yearly  rent-charge  to  be  paid  and  payable,  by  two  even  half-yearly 
payments,  on  the  24th  of  June,  and  tlie  26th  of  December,  in  every 
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year,  without  any  deductions  out  *of  the  same,  or  any  part  thereof ;    Phillpotts 

the  first  payment  of  the  said  annuity  or  clear  yearly  rent-charge   phillpotts 

or  sum  of  91.  to  be  made  on  the  24th  of  June  next  ensuing  the  date       [  *^9  ] 

of  these  presents,  if  the  said  T.  6.  Phillpotts  the  younger  shall  then 

be  living :  And  the  said  T.  G.  Phillpotts  the  elder,  for  himself,  his 

heirs,  executors,  administrators,  and  assigns,  doth  hereby  covenant, 

grant  and  agree  to  and  with  the  said  T.  6.  Phillpotts  the  younger, 

and  his  assigns,  by  these  presents,  in  manner  following,  that  is  to 

say,  that,  if  the  said  annuity  or  clear  yearly  rent-charge  or  sum 

of  St.,  or  any  part  thereof,  which  is  hereby  charged  and  made 

payable  on  the  premises  mentioned  to  be  situate  in  the  said  parish 

of  Dingeston,  in  the  county  of  Monmouth  aforesaid,  or  the  said 

annuity  or  clear  yearly  rent-charge  or  sum  of  8Z.,  or  any  part 

thereof,  which  is  hereby  charged  or  made  payable  on  the  premises 

mentioned  to  be  situate  in  the  parish  of  Hewelsfield,  in  the  county 

of  Gloucester  aforesaid,  or  either  of  them,  shall  be  in  arrear  and 

unpaid  by  the  space  of  twenty-one  days  next  after  any  of  the  said 

days  or  times  whereon  the  same  ought  to  be  respectively  paid  as 

aforesaid,  and  in  either  of  such  cases,  as  often  as  the  same  shall 

respectively  happen,   it  shall  and  may   be  lawful  for  the   said 

T.  6.  Phillpotts  the  younger,  or  his  assigns,  to  enter  into  and 

upon  all  or  any  of  the  said  messuages,  hereditaments,  great  and 

small  tithes,  glebe  lands,  and  premises,  hereinbefore  charged  with 

the  said  several  annuities  or  yearly  rents  or  sums  of  81.  each,  and 

to  distrain  for  the  said  several  annuities  or  yearly  rents  or  sums  of 

81.  each,  or  either  of  [them,  for  all  respective  arrears,  or  either  of 

them,  and  to  sell  and  dispose  of  the  distress  and  distresses  then 

and  there  taken  on  them,  or  either  of  them,  or  otherwise  demean 

therein  according  to  law,  in  like  manner  as  in  case  of  distress  taken 

for  rent  reserved  by  lease  or  common  demise ;  to  the  end  and  intent 

that  *the  said  T.  6.  Phillpotts  the  younger,  and  his  assigns,  may       [  *90  ] 

be  fully  paid  and  satisfied  the  said  several  annuities  or  yearly  rents 

or  Bams  of  82.  each  respectively,  or  either  of  them,  and  all  respective 

arrears  or  either  of  them,  and  all  costs,  charges,  and  expenses 

occasioned  by  the  respective  non-payment  of  the  same :  And  the 

said  T.  G.  Phillpotts  the  elder,  for  himself,  his  heirs,  executors, 

and  administrators,  doth  covenant,  promise,  and  agree  to  and  with 

the  said  T.  6.  Phillpotts  the  younger,  and  his  assigns,  by  these 

presents,  in  manner  following,  that  is  to  say,  that  he  the  said 

T.  0.  Phillpotts  the  elder,  his  heirs,  executors,  and  administrators, 

or  some  or  one  of  them,  shall  and  will  well  and  truly  pay,  or  cause 


464  1850.    C.  P.     10  C.  B.  90—91.  [r.r, 

Phillpotts  to  be  paid,  unto  the  said  T.  G.  Phillpotts  the  younger,  or  his  assigns, 
phillpottb.  'or  and  during  the  natural  life  of  him  the  said  T.  G-  Phillpotts  the 
younger,  the  said  several  annuities  or  clear  yearly  rent-charges  of 
3{.  each,  making  together  the  sum  of  122.,  when  the  same  shall 
respectively  become  due  and  payable  as  aforesaid,  without  any 
deduction  or  abatement  whatever,  according  to  the  true  intent  and 
meaning  of  these  presents  :  In  witness,  &c. 

The  defendants  then  pleaded,  that  the  said  indenture  in  the 
declaration  mentioned,  was  fraudulently  and  collusively  made  and 
executed  by  and  between  the  said  T.  G.  Phillpotts  the  elder  and 
the  plaintiff,  for  the  purpose  of  multiplying  the  voices,  and  of 
splitting  and  dividing  the  interest,  in  divers  houses  and  lands, 
to  wit,  the  houses  and  lands  in  the  said  indenture  mentioned, 
between  the  said  T.  G.  Phillpotts  the  elder  and  the  said  plaintiff, 
in  order  to  enable  them  to  vote  at  elections  of  members  to  serve 
in  Parliament  for  the  said  several  counties  of  Hereford,  Gloucester, 
Monmouth,  and  Brecon,  in  the  said  indenture  mentioned;  and 
that  the  said  indenture  was  not  made  bond  fide,  or  for  a  good  or 
[  *^^  ]  valuable  consideration ;  but,  on  the  contrary,  was  made  *and 
executed  solely  for  the  purpose  of  multiplying  voices  as  aforesaid, 
and  under  and  subject  to  a  secret  trust  and  condition  that  no  estate 
or  interest  should  pass  beneficially  to  the  plaintiff  by  virtue  of  the 
said  indenture ;  but  that  the  plaintiff  should  stand  possessed  of  the 
•  said  annuities  or  rent  charges  as  trustee  for  the  said  T.  G.  Phillpotts 
the  elder,  and  not  otherwise.    Verification. 

To  this  plea  the  plaintiffs  replied  de  injuria. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  at  West- 
minster after  the  last  Term,  when  a  verdict  was  found  for  the 
defendants. 

ChanneU,  Serjt.,  on  a  former  day  in  this  Term,  moved  for 
judgment  non  obstante  veredicto,  on  the  ground  that  the  plea 
afforded  no  answer  to  the  action  : 

The  question  arises  upon  the  construction  of  the  7  &  8  Will.  III. 
c.  25,  s.  7,  and  10  Ann.  c.  28,  s.  1.  The  former  enacts  "that  all  con- 
veyances of  any  messuages,  lands,  tenements,  or  hereditaments,  in 
any  county,  city,  borough,  town-corporate,  port,  or  place,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or  lands 
among  several  persons,  to  enable  them  to  vote  at  elections  of  members 
to  serve  in  Parliament,  are  hereby  declared  to  be  void  and  of  none 
effect,  and  that  no  more  than  one  single  voice  shallj[)e  admitted  for  one 
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and  the  same  house  or  tenement."  And  the  latter,  reciting  the  former  Phillpotts 
provision^  '^  for  the  moreeffectual  preventing  of  each  undue  practices/'  phillpotts. 
enacts  ''that  all  estates  and  conveyances  whatsoever  made  to  any 
person  or  persons  in  any  fraudulent  or  collusive  manner,  on  purpose 
to  qualify  him  or  them  to  give  his  or  their  vote  or  votes  at  such 
elections  of  knights  of  the  shire  (subject,  nevertheless,  to  conditions 
or  agreements  to  defeat  or  determine  such  estate,  or  to  re-convey 
the  same),  shall  be  deemed  and  taken,  against  those  persons  who 
executed  *the  same,  as  free  and  absolute,  and  be  holden  and  enjoyed  [  *92  ] 
by  all  and  every  such  person  or  persons  to  whom  such  conveyance 
shall  be  made  as  aforesaid,  freely  and  absolutely  acquitted, 
exonerated,  and  discharged  of  and  from  all  manner  of  trusts,  con- 
ditionsy  clause  of  re-entry,  powers  of  revocation,  provisoes  of 
redemption,  or  other  defeasances  whatsoever,  between  or  with  the 
said  parties,  or  any  other  person  or  persons  in  trust  for  them,  or 
any  of  them,  for  the  redeeming,  revoking,  or  defeating  such  estate 
or  estates,  or  for  the  restoring  or  re-conveying  thereof  or  any 
part  thereof,  to  any  person  or  persons  who  made  or  executed 
such  conveyance,  or  to  any  other  person  in  trust  for  them,  or  any 
of  them,  shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever: and  that  every  person  who  shall  make  and  execute  such 
convejrance  and  conveyances  as  aforesaid,  or,  being  privy  to  such 
purpose,  shall  devise  or  prepare  the  same,  and  every  person  who,  by 
colour  thereof,  shall  give  any  vote  at  any  election  of  any  knight  or 
knights  of  the  shire  to  serve  in  Parliament,  shall,  for  every  such 
conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the  sum  of 
401."  &c.  Taking  these  two  statutes  together,  the  deed  is  clearly 
good  to  vest  the  estate  in  the  grantee ;  though,  possibly,  it  might 
be  difficult  to  contend  that  a  right  to  vote  would  be  created  under 
the  facte  stated  upon  this  record.  [He  referred  to  Alexander  v. 
Xewman  (1).] 

(Maui^,  J. :  *It  may  be  a  question  whether,  even  supposing  the  [  93  ] 
deed  would  not  enure  to  pass  the  land,  it  might  not  be  good  as  a  [  *^^  J 
covenant  for  the  payment  of  money.) 

A  role  nisi  having  been  granted, 

Byles^  Serjt.,  and  Cromptan,  now  showed  cause : 
The  deed  in  question  is  void,  under  the  statute  7  &  8  Will.  III. 

(1)  69  R.  B.  438  (2  0.  B.  122). 
E.m. — VOL.  Lxxxr?.  30 
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Phillfotts    c.  25,  8.  7  ;  and  also  void  at  common  law :  and  the   sabsequent 
PH1LLP0TT8.  statute  of  10  Anji.  c.  28,  s.  1,  affords  no  answer  to  this  defence, 
which  it  is  competent  to  the  defendant  to  rely  on,  although  the 
parties  are  in  paii  delicto.    The  7  &  8  Will.  III.  c.  25,  s.  7,  expressly 
says  that  all  conveyances  of  any  messuages,  lands,  &c.,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or 
lands  among  several  persons,  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  Parliament,  shall  be  void  and  of  none  effect. 
Here,  the  plea  alleges  that  that  was  the  object  and  the  only  object 
of  the  deed.     That  statute  was  merely  declaratory  of  the  common 
law  upon  the  subject ;  as  appears  from  the  judgment  of  this  Court 
in  Alexander  v.  Newman,  where  Tikdal,  Gh.  J.,  cites  with  approba- 
tion what  his  Lordship  justly  calls,  the  high  authority  of  Lord 
SoMBRS,  in  the  case  of  Onslow  v.  The  Bailiff  of  the  Borough  of  Hasle- 
mere  (I),  for  the  position  that  ''all  such  conveyances  as  are  not  real 
and  made  bond  fide,  upon  good  consideration,  are  void  at  common 
law.    And  this  is  in  consonance  with  the  maxim  **Ex  turpi  causa 
non  oritur  actio.''     The  statute  of  Anne,  no  doubt,  was  pointed  at 
the  same  mischief.     There  is  nothing  in  that  Act,  to  avoid  the 
covenants  contained  in  the  deed  :  the  estate  passes. 

(Matjlb,  J. :  The  7  &  8  Will.  lU.  c  25,  s.  7,  merely  says  that  the 
conveyance  shall  be  void  ;  it  says  nothing  about  the  deed.) 

[  *96  ]  It  is  difficult  to  say  of  a  *grant  of  an  incorporeal  hereditament,  that 
the  conveyance  shall  be  void  and  of  none  efifect,  and  yet  that  the 
remedy  upon  the  covenant  shall  remain. 

(Maulb,  J. :  It  would  be  the  most  effectual  way  of  deterring 
parties  from  making  these  contrivances,  to  hold  that  no  vote  was 
conferred,  and  yet  that  the  deed  was  good  to  the  extent  of  rendering 
the  covenantor  liable  upon  his  covenant.) 

The  conveyance,  the  grant  of  the  annuity,  is  void :  how,  then,  can 
the  covenant  entered  into  with  a  view  to  carry  into  effect  that 
illegal  grant,  be  valid  ? 

(Maulb,  J. :  May  not  the  conveyance  be  void  to  the  extent  only 
of  effectuating  the  object  which  the  Legislature  had  in  view,  as  in 
the  case  of  ecclesiastical  leases  ?    In  Mouys  v.  Leake  (2),  it  was 

(1)  Lord  Soroers's  Tracts,  Vol.  VUL         (2)  8  T.  B.  411. 
p.  276, 
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held,  tbaty  although  the  grant  of  a  rent-charge  by  the  rector  was    phillpott& 

Toid  by  the  statute,  yet  that  if  in  the  deed,  Jie  also  covenants   PHiLLPorxft 

personally  to  pay  the  rent-charge  or  annuity,  and  gives  a  warrant 

of  attorney  as  a  collateral  security,  the  securities  are  not  void.     So, 

in  Kerrison  v.  Cole  (i),  it  was  held,  that,  though  the  bill  of  sale  for 

transferring  the  property  in  a  ship,  by  way  of  mortgage,  might  be 

void  as  soch  for  want  of  reciting  the  certificate  of  registry  therein, 

as  required  by  the  26  Geo.  III.  c.  60,  yet  the  mortgagor  might  be 

sued  on  his  personal  covenant  contained  in  it,  for  re-payment  of 

die  money  lent.     And  in  Shane  v.  Packman  {2)^  a  declaration  in 

oovenant  stated  that  the  defendant  had  granted  an  annuity  to  the 

plaintiff,  and,  for  the  better  securing  the  said  annuity,  demised  the 

rectory  and  prebendal  stall  to  certain  trustees,  and  covenanted  for 

payment  of  the  annuity ;  and  alleged  as  a  breach,  the  non-payment 

thereof :  to  this  declaration,  the  defendant,  being  under  terms  to 

plead  issoably,  pleaded  that  the  indenture  was  made  with  the  view 

of  charging,  and  was  a  charge  upon,  the  *rectory,  the  same  being       [  *96  ] 

a  benefice  with  cure  of  souls,  contrary  to  the  statute  18  Eliz.  c.  20, 

and  that  the  indenture  and  security  were  made  to  evade  the  statute  ; 

and  the  plea  was  held  not  to  be  an  issuable  one,  inasmuch  as  it 

stated  no  new  fact  upon  which  the  plaintiff  could  go  to  the  jury, 

and  that  the  statute  avoided  the  charge  upon  the  benefice  only, 

bat  not  the  covenant  in  the  deed  which  contained  it.) 

The  leases  mentioned  in  the  statute  13  Eliz.  c.  20,  were  valid 
deeds  at  common  law ;  whereas,  this  is  a  thing  prohibited  by  the 
common  law. 

(Maule,  J. :  It  is  only  prohibited  to  the  intent  and  to  the  extent 
of  defeating  the  fraudulent  object,  to  defeat  which  it  is  declared 
void.  There  is  nothing  in  the  policy  of  the  statute,  or  the  common 
law,  to  make  this  annuity  otherwise  than  a  valid  one.) 

The  whole  contract  is  tainted  with  fraud.  The  statute  of  Anne 
does  not  at  all  affect  the  case. 

(Maulb,  J. :  To  bring  the  conveyance  within  the  mischief  of  the 
Btataie  of  Anne,  it  must  have  these  two  qualifications, — it  must  be 
frandalent,  and  it  must  be  made  subject  to  a  condition  or  agree* 
ment  to  defeat  or  determine  the  estate,  or  to  re-convey  the  same.) 

(1)  8  Bast,  231.  (2)  11  M.  &  W.  770;  1  Dowl.  &  L.  332. 

80—2 
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Phillpotts  Channell,  Serjt.,  and  Oray,  in  sapport  of  the  rale  : 

r. 

Prillpottb.  In  Alexander  v.  Newman^  the  question  to  be  determined,  was, 
whether  the  conveyance  would  or  would  not  confer  a  right  to 
vote.  The  deed  there  was  held  not  to  be  void :  but  a  case  was 
suggested,  very  nearly  resembling  this,  where  the  right  to  vote 
would  not  be  given.  It  is  said  that  Tindal,  Ch.  J.,  treated  the 
conveyance  in  the  case  supposed,  as  one  which  would  be  void  at 
common  law,  assuming  the  statute  7  &  8  Will.  III.  c.  25,  s.  7,  aa 
declaratory  of  the  common  law.  But  the  Court  did  not  mean  to 
treat  it  as  a  conveyance  void  to  all  intents  and  purposes,  but  only 
as  void  to  the  extent  of  conferring  a  right  to  vote.  The  distinction 
r  *97  J  *is  a  very  important  one.  Sufficient  eflfect  will  be  given  to  the 
statute,  by  holding  the  deed  valid  except  for  the  purpose  of  con- 
ferring a  vote.  In  Doe  d.  Roberts  v.  Roberts  (i),  where  a  conveyance 
of  an  estate  from  one  brother  to  another,  was  executed  for  the 
purpose  of  giving  the  latter  a  colourable  qualification  to  kill  game, 
it  was  held,  that,  as  against  the  parties,  the  deed  was  valid,  and 
sufficient  lo  support  an  ejectment  for  the  premises.  Wherever  a 
deed  is  fraudulent,  it  may  be  avoided  so  far  as  it  affects  the  rights 
of  third  parties,  though  valid  as  between  the  parties  themselves. 

(Maule,  J. :  It  may  be  that  the  statute  of  Will.  III.  is  declaratory 
of  Parliamentary  law  only.) 

The  statute  of  Anne  was  intended  more  effectually  to  accomplish 
what  the  statute  of  William  liad  attempted,  by  declaring  the  con- 
veyance to  be  good  as  against  the  grantor.  The  statute  of  Anne 
points  to  the  same  sort  of  deeds  as  the  former  statute ;  but  it  varies 
the  remedy. 

(Maule,  J. :  The  statute  of  Anne  recites  the  statute  of  William 
as  an  enacting,  and  not  as  a  mere  declaratory  Act.) 

Jebvis,  Gh.  J. : 

I  am  of  opinion  that  the  plea  in  this  case  affords  no  answer  t^j 
the  declaration,  and  that  the  rule  for  entering  judgment  for  the 
plaintiff  non  obstante  veredicto,  must  be  made  absolute.  The  ques- 
tion is,  whether  the  covenant  to  pay  these  annuities  is  a  binding 
covenant  as  between  the  parties,  notwithstanding  the  matters 
alleged  in  the  plea.  Before  I  consider  the  effect  of  the  statutes 
which  have  been  referred  to,  it  may  be  as  well  to  dispose  of  the 
question  of  estoppel.  It  is  to  my  mind  exceedingly  difficult  to 
(1)  20  R.  B.  477  (2  B.  &  Aid.  367). 
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discover  any  distinction  between  this  case  and  that  of  Doe  d.  prilt.potts 
RcAerts  V.  Boberts.  It  may  be  that  a  deed  may  be  bad  so  far  as  phillpotts. 
eoncems  the  law  of  Parliament,  and  yet,  as  between  the  ^parties,  [  •ds  ] 
it  may  not  be  competent  to  either  to  set  up  its  invalidity.  The 
very  point  was  discussed  in  Besaey  v.  Windham  (i),  where,  though 
the  jury  expressly  found  that  the  parties  never  intended  anything 
to  pass  by  the  deed,  the  Court  of  Queen's  Bench  held  the  deed  to 
be  operative  to  convey  an  interest  in  the  goods  as  between  the 
parties,  on  the  principle  laid  down  in  Doe  d.  Roberts  v.  Roberts. 
Upon  the  same  principle,  I  think  the  deed  may  be  supported  in 
the  present  case.  But  I  think  it  may  also  be  supported  upon 
the  construction  of  the  7  &  8  Will.  III.  c.  25,  s.  7,  and  10  Anne, 
c.  28,  8-  1  (2).  The  7  &  8  Will.  III.  c.  25,  is  said  to  be  a  declaratory 
Act.  What  was  the  law,  of  which  it  is  supposed  to  be  declaratory  ? 
It  declares  that  there  shall  be  no  more  than  one  vote  for  any  one 
house  or  tenement,  and  that  any  conveyance  made  for  the  purpose 
of  defeating  that  object,  shall  be  null  and  void.  Now,  the  intention 
of  that  statute  would  be  fully  carried  into  effect,  if  the  grant  were 
held  not  to  have  effect  so  as  to  confer  a  vote,  and  yet  that  the 
covenant  should  enure  as  a  binding  covenant  between  the  parties. 
The  Legislature,  however,  finding  that  provision  to  be  inoperative, 
passed  the  subsequent  statute  of  Anne,  in  order,  by  another  con- 
trivance, to  defeat  these  fraudulent  conveyances :  and,  accordingly* 
this  latter  statute  provides,  that,  notwithstanding  the  secret  trusts, 
the  conveyance  shall  be  good  for  all  purposes  except  for  that  of 
conferring  a  vote.  The  conveyance  is  to  be  good  and  operative  so 
as  to  pass  the  estate,  but  not  so  as  to  give  a  vote ;  and  it  imposes  a 
penalty.  Upon  both  grounds,  therefore,  first,  that  it  is  not  com- 
petent to  the  grantor  to  set  up  his  own  fraud,  and,  secondly,  upon 
the  construction  of  the  statutes,  I  am  of  opinion  that  the  rule  must 
t^  made  absolute. 

Maulb,  J. :  [  99  J 

I  am  of  the  same  opinion.  It  is  the  defendants,  and  not  the 
plaintiff,  who  seek  to  set  up  the  fraud  to  which  their  testator  was  a 
{•arty.  Doe  d.  Roberts  v.  Roberts  is  an  authority  to  show  that  it  is 
not  competent  to  them  to  do  so :  and  that  is  consistent  with  a 
moltitade  of  older  authorities.  Supposing  this  were  not  so,  1  think 
this  plea  affords  no  answer  to  the  action.    It  proceeds  upon  the 

;i}  60  B.  B.  366  (6  a  B.  166).  10  Anne,  c.  31,  s.  1.   in  the  Statutes 

•2)  7  &  8  Will  in.  0.  25,  8.  6,  and      Revised.— J.  G.  P. 
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Phtllpottb   ground  that  a  covenant  to  pay  money  is  void,  if  made  in  pnrsaance 
PHILLP0TT8.  of  such  an  agreement  as  must  be  taken  to  be  found  upon  this  plea, 
viz.  an  agreement  to  multiply  votes,  with  a  secret  trust  and  condi- 
tion that  no  beneficial  interest  should  pass  by  the  conveyance  to 
the  plaintiff;    in  short,  bringing  it  within  the   common  law   of 
Parliament  as  declared  in  the  statute  7  &  8  Will.  III.  c.  25.    That 
statute  relates  to  the  election  of  members  to  serve  in  Parliament. 
The  7th  section  (i)  is,  '^  that  all  conveyances  of  any  messuages, 
lands,  tenements,  or  hereditaments,  in  any  county,  &c.,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or 
lands  among  several  persons,  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  Parliament,  are  hereby  declared  to  be  void  and 
of  none  effect,  and  that  no  more  than  one  single  voice  shall  be 
admitted  for  one  and  the  same  house  or  tenement."     In  terms,  it 
is  declaratory.     In  the  recital  of  the  10  Anne,  c.  28  (2),  it  is  called 
enacting.    It  may  be  both.     The  question  is,  what  is  its  effect  ?    It 
does  not  use  the  words  which  are   commonly  used  where  it  is 
intended  to  avoid  contracts  :  it  does  not  say  that  the  deed  shall  be 
void  ;  but  that  the  conveyance  shall  be,  not  **  void  to  all  intents  and 
purposes,"  but  "  void  and  of  none  effect :  "  so  that  complete  effect 
will  be  given  to  the  statute  by  holding  the  deed  to  be  void  in  respect 
of   its  failing  to   operate  to  create  a  multiplicity  of  votes.     The 
[  *ioo  ]      policy  of  the  law  always  is,  not  to  make  contracts  void  to  a  ^greater 
extent  than  the  mischief  to  be  remedied  senders  necessary.     Such 
was  the  state  of  the  law  for  about  sixteen  years,  until  the  passing 
of  the  statute  of  Anne.    That  statute  recites  the  former  provision, 
and  that  it  had  been  found  insufficient  to  prevent  the  practices 
against  which  it  was  levelled.    In  its  enacting  part,  it  does  not 
avoid  any  conveyance  whatever,  but  makes  some  conveyances  more 
effectual  than  they  were  before.    It,  however,  tends  to  throw  some 
light  upon  the  statute  of  William.     That  statute,  according  to  the 
true  construction  of  it,  invalidated  conveyances  so  far  as  to  prevent 
them  from  conferring  votes,  but  left  them  valid  in  other  respects. 
The  Legislature,  finding,  that,  by  merely  avoiding  the  conveyance 
to  this  extent,  and  leaving  it  effectual  as  a  grant,  and,  amongst 
other  things,  leaving  the  condition  or  qualification  for  the  benefit 
of  the  party  affecting  to  confer  the  vote,  in  passing  the  statute  of 
Anne,  professing  to  deal  with  fraudulent  instruments,  enact  that 
such  fraudulent  conveyances,  though  made  subject  to  conditions  or 

(1)  Section  6  in  the  Statutes  Revised.         (2)  10  Anne,  c.  3],  in  the  Statutes 
—J.  G.  P.  Revised.- J.  G.  R 
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agreements  to  defeat  or  determine  the  estate,  or  to  re-convey  the   Phillpotts 
same,   shall   be  deemed  and  taken,   against  those   persons  who    phillpotts. 
executed  the  same,  as  free  and  absolute,  and  be  holden  and  enjoyed 
by  the  grantee  freely  and  absolutely  acquitted  and  exonerated  from 
all  manner  of  trusts,  conditions,  clauses  of  re-entry,  powers  of 
revocation,  &c.     That  provision  seems  to  assume  that  the  construc- 
tion which  I  pat  upon  the  statute  of  William  is  the  true  construction. 
It  assumes  that  the  statute  of  William  does   not  prevent  the 
property  from  passing :  and  it  makes  the  condition  void,  and  the 
estate  absolute.     I  therefore  think  that  the  true  construction  of 
these   two   statutes,   is,    that,  dealing  only   with   the  subject  of 
Parliamentary  law,  they  prevent  a  man  from  acquiring  a  right  to 
vote  which  it  was  contrary  to  the  policy  of  the  law  that  he  should 
acquire :  but  that  they  *leave  the  conveyance  to  operate  upon  the       [  *i^^  1 
land  freely  and  absolutely  in  all  other  respects  (i).     I  think,  there- 
fore, that,  assuming  that  this  was  a  matter  which  it  was  competent 
to  the  defendant  to  set  up,  it  affords  no  answer  to  the  action. 

Wiu^iAJf  8,  J. : 

I  also  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled  to 
judgment,  notwithstanding  the  verdict  found  for  the  defendant  upon 
this  plea.  The  plea  alleges  that  the  deed  was  fraudulently  and 
coUosively  made,  for  the  mere  purpose  of  creating  votes,  with  an 
understanding  that  it  should  not  operate  beneficially  to  the  grantee. 
It  seems  to  me  that  the  cases  of  Doe  d.  lioberta  v.  RobertB  and  Bessey 
V.  Windham  show  that  it  is  not  competent  to  the  defendant  to  set  up 
the  sapposed  fraud.  I  therefore  do  not  think  it  necessary  to  express 
any  opinion  upon  the  construction  of  the  two  statutes  to  which 
reference  has  been  made. 

Tautoubd,  J. : 

I  am  of  the  same  opinion.  The  cases  of  Doe  d.  Roberts  v. 
li/jberts  and  Bessey  v.  Windham  seem  to  me  to  remove  the  whole 
foundation  upon  which  this  plea  rests.  I  therefore  abstain  from 
discassing  the  statutes  7  &  8  Will.  III.  c.  25,  s.  7,  and  10  Ann. 
e.  23,  8.  1 :  not  that  I  mean  to  express  any  doubt  as  to  the  correct- 
ness of  the  construction  which  has  been  put  upon  them  by  my  Lord 

and  my  brother  Maulb  ;  for,  I  do  not  feel  any. 

Rule  absolute. 

(I)  Qwert^    whether  an  enactment     property  expressed  to  be  conveyed, 
that  a  conveyance  shall  be  void  and  of      shall  remain  nnconveyed  ? 
uotvB  effect,  does  not  import  that  the 
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[  102  ]  (10  C.  B.  102—169;  S.  0.  19  L.  J.  C.  P.  200.) 

By  the  24  Hen.  Vin.  c.  12,  bs.  2,  6,  6,  7,  8  (2),  all  causes  within  the 
spiritual  jurisdiction,  relating  to  wills,  to  matrimony  and  divorce,  and  to 
tithes,  oblations,  and  obyentions,  were  to  be  determined  in  the  King's 
Courts ;  and  where,  in  such  cases,  the  appeal  used  to  be  made  to  the  see  of 
Bome,  it  was  thenceforward  to  be  carried  from  the  Archdeacon's  Court  (if 
commenced  therein)  to  the  Bishop's  Court,  and  from  the  Bishop's  Court  to 
that  of  the  Archbishop,  whose  decision  was  to  be  final.  By  s.  9,  in  case 
any  such  cause  should  touch  the  King,  the  appeal  from  any  of  the  said 
Courts  was  to  be  made  to  the  Upper  House  of  Convocation  for  the 
province. 

By  the  25  Hen.  Vlll.  c.  19,  ss.  3,  4,  no  appeal  was  to  be  made  to  Bome 
in  any  cause  arising  within  this  realm ;  but  all  appeals  were  to  be  made  in 
the  manner  limited  by  the  24  Hen.  YIQ.  c.  12,  for  causes  of  matrimony, 
tithes,  oblations,  &c.  An  ulterior  appeal  was  given,  for  lack  of  justice  in 
the  Archbishop's  Courts,  to  the  King  in  Chancery  ;  and,  on  such  appeal, 
a  commission  under  the  Great  Seal  was  to  issue  to  such  persons  as  the  Kui^ 
should  name,  to  hear  the  appeal.  The  Judicial  Committee  of  the  Privy 
Council  was  substituted  for  the  commission,  by  the  statutes  2  &  3  Will.  IV. 
c.  92,  s.  3,  and  3  &  4  Will.  TV.  c.  41,  s.  3  : 

Held,  that,  if  the  Crown  presents  a  clerk  to  a  vicarage  in  its  gift,  and  the 
Ordinary  refuses  to  admit  him,  on  the  ground  that  he  maintains  unsound 
doctrine,  and,  on  a  duplex  querela  brought  in  the  Archbishop's  Court,  the 
Judge,  for  the  same  reason,  pronounces  sentence  confirming  the  Ordinary's 
refusal  to  admit,  the  appeal  lies  to  the  Judicial  Committee  of  the  Privy 
Council,  and  not  to  the  Upper  House  of  Convocation. 

Sir  F.  Kelly,  in  Easter  Term  last,  moved  for  a  rule  to  show 
cause  why  a  writ  of  prohibition  should  not  issue  to  the  Dean  of  the 
Arches,  and  to  the  Archbishop  of  Canterbury,  to  prohibit  them 
from  requiring  the  Lord  Bishop  of  Exeter  to  institute  the  Bev« 
George  Cornelius  Gorham  to  the  vicarage  of  Brampford  Speke,  and 
also  to  prohibit  the  said  Dean  and  Archbishop  from  instituting  the 
said  George  Cornelius  Gorham  to  the  said  vicarage,  or  otherwise 
carrying  into  execution  an  Order  of  her  Majesty  in  Council,  made 
on  the  9th  of  March,  1850,  upon  a  report  of  the  Judicial  Committee 
of  the  Privy  Council,  in  an  appeal  from  the  judgment  of  the  Court 
of  Arches  in  a  suit  of  duplex  querela  between  the  said  George 
Cornelius  Gorham  and  the  said  Lord  Bishop. 
[  103  ]  The  motion  was  founded  upon  affidavits,  which  stated  the  follow- 

ing facts,  that  the  vicarage  of  Brampford  Speke,  in  the  county  of 
Devon,  is  a  benefice  with  cure  of  souls  within  the  diocese  of  Exeter, 
and  that  the  patronage  of,  and  right  of  presentation  to,  the  said 

(1)  See   the   same   matter   in   the         (2)  In  the  Statutes  Bevised  the  Act 

Queen's  Bench,  81  B.  B.  505  (15  Q.  B.  is  divided  into  four  sections  only — 

62),  and  in  the  Court  of  Exchequer  J.  G.  P. 
82  B.  B.  797  (5  Ex.  630).-^!.  G.  P. 
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vicarage  belongs  to,  and  is  lawfully  vested  in,  her  Majesty  Qaeen      Ex  parte 
Victoria,  in  right  of  her  Crown,  and  that  her  said  Majesty,  in  right     hishop  ok 
of  her  said  Crown,  is  seised  as  of  fee  of  the  advowson  of  the  said      b^^tkr. 
vicarage  as  of  one  in  gross;  that,  on  the  8rd  of  March,  1847,  the 
said  vicarage  became  void  by  the  death  of  the  Bev.  John  Madge, 
who  theretofore,  and  until  the  time  last  aforesaid,  had  been  the 
vicar  thereof,  and  that  thereupon  afterwards,  that  is  to  say,  on  the 
2nd  of  November,  in  the  year  last  aforesaid,  the  said  vicarage  then 
being  and  remaining  void  as  aforesaid,  her  said  Majesty  the  Queen, 
B8  patron  of  the  said  vicarage,  in  right  of  her  said  Crown  as  afore- 
said, did,  by  letters-patent  under  the  Great  Seal  of  Great  Britain, 
bearing  date  the  day  and  year  last  aforesaid,  present  to  the  Bishop 
the  Rev.  George  Cornelius  Gorham,  clerk,  as  her  Majesty's  clerk 
appointed  to  the  said  vicarage,  commanding  and  requiring  the  said 
fiishop  to  admit  the  said  George  Cornelius  Gorham  to  the  said 
vicarage,  and  him  then  to  institute,  induct,  and  invest  with  all  and 
every  the  rights,  members,  and  appurtenances  thereof,  and  to  do  all 
and  singular  other  matters  and  things  in  any  wise  concerning  the 
admission,  institution,  and  induction  aforesaid,  which  to  the  Bishop's 
pastoral  office  belonged  or  appertained :  that  the  said  Bishop  is  the 
Ordinary,  and  hath  full  ecclesiastical  and  spiritual  jurisdiction  in  and 
over  the  said  vicarage,  and  the  vicar  thereof  for  the  time  being,  and 
that  as  such  Bishop  and  Ordinary,  he  had  full  and  sole  right  and 
authority  by  law  to  admit,  institute,  and  induct,  or  to  authorise  the 
admission,   institution,   and  induction  of  each  and  every  person 
from  time  to  *time  presented  by  her  said  Majesty,  as  such  patron       [  *io4  ] 
as  aforesaid,  for  admission,  institution,  and  induction  into  the  said 
vicarage,  as  the  vicar  thereof,  and  that,  before  such  admission, 
institution,  or  induction  as  aforesaid,  the  said  Bishop  had  also  the 
full  and  sole  right  and  authority  by  law,  and  that  it  was  moreover 
his  bounden  duty  and  obligation,  to  examine  the  person  so  presented, 
and  to  ascertain  and  determine,  as  the  spiritual  Judge,  the  fitness 
and  qualifications  of  such  person  for  such  admission,  institution, 
and  induction,  with  reference  as  well  to  his  faith  and  doctrine,  as  to 
his  learning,  morals,  ability,  and  sufficiency,  according  to  the  laws 
ecclesiastical  of  this  realm  ;  and,  in  the  event  of  his  finding  and 
determining,  upon  such  examination,  that  the  person  so  presented 
as  aforesaid,  is  unfit  or  unqualified,  by  reason  of  his  insufficiency  in 
any  of  the  matters  aforesaid,  then  to  refuse  to  admit,  institute,  and 
induct  such  person  into  the  vicarage  aforesaid  as  the  vicar  thereof : 
that,  upon  the  said  presentation  of  her  said  Majesty  of  the  said  George 


474  1850.     C.  P.     10  C.  B.  104-105.  [r.r. 

Ex  parte  Gomelius  Gorham,  and  after  the  receipt  of  the  said  letters-patent. 
Bishop  of  ^^^  ^^^  Bishop,  as  such  Bishop  and  Ordinary  as  aforesaid,  according 
ExKTKB.  ^  Yiis  said  right  and  duty  in  that  behalf,  did  duly  examine  the  said 
George  Cornelias  Gorham,  in  order  to  ascertain  and  determine 
whether  he  the  said  George  Cornelius  Gorham  was  fit  and  qualified, 
according  to  the  laws  ecclesiastical  of  this  realm,  to  l>e  admitted, 
instituted,  and  inducted  to  the  said  vicarage,  and  that,  upon  sach 
examination  by  him  the  said  Bishop  as  such  Bishop  and  Ordinary 
as  aforesaid,  he  the  said  Bishop  ascertained  and  determined,  accord- 
ing to  his  conscientious  judgment  and  belief,  that  the  said  George 
Cornelius  Gorham  did  then  hold,  maintain,  and  affirm  certain 
unsound  doctrines  and  opinions,  contrary  to  the  true  Christian  faith, 
and  contrary  to,  and  inconsistent  with,  the  doctrines  of  the  Church 
of  England,  the  Thirty-nine  Articles  of  religion,  and  the  Book  of 
r  •los  ]  ^Common  Prayer  authorised  and  enjoined  by  the  statute  18  &  14 
Car.  II.  c.  4 :  that,  by  reason  and  in  consequence  of  the  said  George 
Cornelius  Gorham's  so  holding,  maintaining,  and  affirming  such 
doctrines  and  opinions  as  aforesaid,  he  the  said  Bishop,  as  such 
Bishop  and  Ordinary  as  aforesaid,  did  then  adjudge  and  determine 
that  the  said  George  Cornelius  Gorham  was  a  person  unfit  and 
unqualified  to  be  admitted,  instituted,  and  inducted  to  the  said 
vicarage,  and  that  such  holding,  maintaining,  and  affirming  such 
doctrines  and  opinions  as  aforesaid,  was  a  lawful  and  sufficient 
cause  for  the  Bishop's  refusing  to  admit,  institute,  and  induct  the 
said  George  Cornelius  Gorham  to  the  said  vicarage :  that,  by  reason 
thereof,  the  said  Bishop  did  thereupon  then  refuse  to  admit  the  said 
George  Cornelius  Gorham  to  the  said  vicarage,  or  to  institute,  induct, 
or  invest  him  with  all  or  any  of  the  rights,  members,  and  appur- 
tenances thereof:  that,  of  such  his  refusal,  the  said  Bishop  did 
afterwards,  and  within  a  convenient  time  in  that  behalf,  that  is  to 
say,  on  or  about  the  21st  of  March,  1848,  give  notice  to  her  said 
Majesty  of  such  refusal,  that  is  to  say,  by  a  letter  addressed  to  one 
of  her  said  Majesty's  principal  Secretaries  of  State :  that,  upon  such 
his  refusal  being  so  signified  to  her  said  Majesty  as  aforesaid,  that 
is  to  say,  in  Michaelmas  Term,  1848,  an  action  of  quare  impedit  was 
commenced  and  instituted  in  the  name  and  on  the  behalf  of  her 
said  Majesty,  by  the  Attorney-Oeneral  against  the  said  Bishop,  in 
the  Court  of  Queen's  Bench,  for  such  refusal,  which  action  was  still 
depending :  that,  in  consequence  of  the  Bishop's  refusal  to  admit, 
institute,  and  induct  the  said  George  Cornelius  Gorham  to  the  said 
vicarage  as  aforesaid,  the  said  George  Cornelius  Gorham  thereupon. 
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that  is  to  say,  in  Trinity  Term,  1848,  eommenced  and  instituted  a      Ex  parte 
suit,  commonly  called  a  duplex  quereld,  against  the  said  Bishop,  in     bibhop  of 
the  Coart  of  Arches,  before  the  ♦Rt.  Hon.  Sir  Herbert  Jenner      KxmeB. 

r  •106  1 

Fust,  Knt.,  then  and  still  being  Dean  of  the  Arches,  and  official 
principal  of  the  said  Arches  Court  of  Canterbury,  and  Judge  of  the 
said  Court,  such  suit  being  in  the  nature  of  an  appeal  from  the  said 
judgment  and  determination  of  the  said  Bishop,  as  such  Bishop  and 
Ordinary  as  aforesaid,  of  the  said  George  Cornelius  Gorham  being 
90  unfit  and  unqualified  to  be  admitted,  instituted,  and  inducted  to 
the  said  vicarage  as  aforesaid  :  that  the  said  suit  came  on  for  hearing 
before  the  said  Sir  Herbert  Jbknbr  Fust,  who,  on  the  2nd  of  August, 
1849,  gave  judgment  therein,  and  did  then  adjudge  and  determine 
that  the  said  George  Cornelius  Gorham  did  hold  and  maintain  such 
unBOund  doctrines  and  opinions  as  aforesaid,  and  that,  by  reason 
thereof,  he  was  unfit  and  unqualified  to  be  instituted  and  inducted 
to  the  said  vicarage  as  aforesaid,  and  that  the  said  Bishop  had 
shown  sufficient  cause  for  refusing,  and  was  justified  in  refusing,  to 
admit,  institute,  and  induct  the  said  George  Cornelius  Gorham  to 
the  said  vicarage  as  aforesaid,  and  that  the  Bishop  was  by  reason 
thereof  entitled  to  be  dismissed,  and  was  dismissed,  with  costs :  that, 
after  the  delivery  of  the  said  judgment  by  the  said  Sir  Herbbrt 
Jehmkb  Fust,  the  said  George  Cornelius  Gorham  appealed  from  the 
said  jadgment  to  her  said  Majesty  in  Council,  and  presented  his 
petition  to  her  said  Majesty,  praying  that  the  said  judgment  might 
be  reversed  and  annulled,  and  that  he  the  said  George  Cornelius 
Gorham  might  be  declared  to  be  fit  and  qualified  to  be,  and  might 
be,  admitted,  instituted,  and  inducted  to  the  said  vicarage :  that  the 
petition  of  the  said  George  Cornelius  Gorham  was,  by  an  Order  of 
Coaneil,  made  on  the  Ist  of  November,  1849,  referred  by  her  said 
Majesty  to  the  Judicial  Committee  of  her  Privy  Council,  and 
that  thereupon  the  said  Judicial  Committee,  in  pursuance  of 
the  Baid  Order,  on  the  11th  of  December,  in  the  year  last  aforesaid, 
proceeded  *to  consider  the  matter  of  the  said  petition,  and  heard  the  [  *io7  ] 
cotmsel  for  the  said  George  Cornelius  Gorham,  in  support  of  his 
said  petition,  and  on  appeal  from  the  said  judgment,  and  also  the 
counsel  for  the  Bishop,  in  support  of  the  judgment :  that,  after  the 
hearing  of  the  said  appeal,  that  is  to  say,  on  the  8th  of  March,  1850, 
the  said  Judicial  Committee  of  the  Privy  Council  made  their  report 
or  recommendation  to  her  Majesty  in  Council,  in  favour  of  the  said 
appeal,  and  reported  to  her  said  Majesty  that  the  said  judgment  of 
Uie  Baid  Sir  Hbrbbbt  Jbnnbr  Fust,  ought  to  be  reversed,  and  that 
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Kx  parte  it  ought  to  be  declared  that  the  Bishop  had  not  shown  sufficient 
Bishop  OF    ^^^^^  ^^y  *^®  ^^^  George  Cornelius  Gorham    should    not  be 

KxKTER.  admitted,  instituted,  and  inducted  to  the  vicarage  aforesaid ;  and 
that  the  said  Judicial  Committee  further  reported  to  her  said 
Majesty  that  the  said  principal  cause  ought  to  be  remitted 
to  the  said  official  principal  of  the  Court  from  which  the 
said  appeal  had  been  brought,  in  order  that  right  and  justice 
might  be  then  done  and  administered  in  the  premises,  in 
pursuance  of  such  declaration:  that,  by  an  Order  in  Council, 
made  on  the  9th  of  March,  1850,  her  said  Majesty,  having 
approved  of  the  said  report  and  recommendation  of  the  said 
Judicial  Committee,  did  order  and  direct  that  the  said  report 
and  recommendation  should  be  duly  and  punctually  observed, 
complied  with,  and  carried  into  execution;  and  it  was  also  thereby 
ordered  that  the  said  official  principal  of  the  said  Arches  Court  of 
Canterbury,  and  all  other  persons  whom  it  might  concern,  should 
take  notice  thereof,  and  govern  themselves  accordingly:  that,  in 
pursuance  of  that  order,  the  cause  of  the  said  George  Cornelius 
Gorham  against  the  Bishop  of  Exeter  had  been  remitted  to  the 
said  Arches  Court  of  Canterbury,  and  that  the  said  official  principal 
of  the  said  Arches  Court  was  proceeding  to  comply  with  and  carry 

[  *i08  ]  into  execution  the  said  report  and  recommendation  of  *the  said 
Judicial  Committee,  pursuant  to  the  last-mentioned  Order  of  her 
Majesty  in  Council ;  and  that  he  had  also,  in  order  thereto,  caused 
a  monition  to  be  served  upon  the  registrar  of  the  Episcopal  Court 
of  the  said  Bishop  (and  also  upon  the  said  Bishop),  requiring  him 
(the  registrar)  to  return  to  the  said  Arches  Court  of  Canterbury  the 
said  letters-patent  of  her  said  Majesty,  whereby  the  said  George 
Cornelius  Gorham  was  presented  to  the  Bishop,  as  such  Bishop  and 
Ordinary  as  aforesaid,  for  admission,  institution,  and  induction  to 
the  said  vicarage  as  aforesaid :  that  the  said  George  Cornelius 
Gorham  was  about  to  be  admitted,  instituted,  admitted  [sic] ,  and 
inducted  into  the  said  vicarage  by  or  under  tlie  authority  of  the 
said  Archbishop  of  Canterbury,  under  and  by  virtue  of  the  said 
Order  of  her  said  Majesty  in  Council,  and  in  pursuance  of  the  said 
report  and  recommendation  of  the  said  Judicial  Committee,  unless 
prohibited  and  prevented  by  this  Court :  that  the  said  Bishop  had, 
since  the  hearing  of  the  said  appeal  by  the  said  Judicial  Committee 
of  the  Privy  Council,  been  advised  by  his  counsel,  that  the  said 
George  Cornelius  Gorham  was  not  entitled  or  allowed  by  law  to 
appeal  to  her  said  Majesty  in  Council  against  the  said  judgment  of 
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the  said  official  principal  of  the  said  Arches  Coart  of  Canterbury,      Bx  parte 

Xhk 
and  that  her  Majesty  had  no  power  or  authority  by^law*to  refer  the     bishop  of 

said  petition  of  the  said  George  Cornelius  Gorham  to  the   said      Exbtbb. 

Judicial  Committee  of  her  Privy  Council,  and  that  the  said  Judicial 

Committee  had  no  power  or  authority  in  law  to  consider  the  matter 

of  the  said  petition,  or  to  hear  counsel  thereon,  or  to  make  their 

said  report  and  recommendation  to  her  said  Majesty  thereon,  and 

that  her  said  Majesty  had  no  power  or  authority  in  law  to  make 

the  said  Order  in  Council  of  the  9th  of  March,  1850,  and  that  the 

said  official  principal  of  the  said  Arches  Court  of  Canterbury  had 

no  power  or  authority  in  law  to  comply  with  or  carry  into  execution 

the  said  *report  and  recommendation  of  the  said  Judicial  Com-       [  *109  ] 

mittee,  or  to  give  effect  to  the  same  Order  in  Council,  and  that  the 

said  Archbishop  of  Canterbury  had  no  power  or  authority  in  law  to 

admit,  institute,  or  induct,  or  to  authorise  the  admission,  institution, 

or  induction  of  the  said  George  Cornelius  Gorham  to  the  vicarage 

aforesaid ;  hut,  on  the  contrary  thereof,  that  the  said  appeal  of  the 

said  George  Cornelius  Gorham  to  her  said  Majesty  in  Council,  and 

all  the  said  several  matters  and  proceedings  had  thereon,  were 

wholly  null  and  void  in  law,  and  that  the  said  judgment  of  the  said 

Sir  Herbert  Jbnnbr  Fust,  the  said  official  principal  of  the  said 

Arches  Court  of  Canterbury,  was,  and  continued,  valid  in  law,  and 

in  full  force   and    effect,   and    not    in   any  respect  annulled  or 

weakened :  and  that  the  said  Bishop  was  not,  before  or  at  the  time 

of  the  hearing  of  the  said  appeal  before  the  said  Judicial  Committee 

of  the  Privy  Council,  nor  for  some  time  afterwards,  informed  or 

aware  that  the  said  George  Cornelius  Gorham  was  not  entitled  or 

allowed  by  law  to  appeal  to  her  said  Majesty  in  Council  against  the 

said  judgment,  or  that  the  said  matters  and  proceedings  had,  or 

likely  to  be  had,  thereon,  were  or  would  be  null  and  void  in  law, 

and  that  he  had  no  opportunity,  and  was  not  able,  at  any  time 

before  or  during  the  said  hearing  of  the  said  appeal,  to  object  to,  or 

protest  against,  the  jurisdiction  or  authority  of  her  said  Majesty,  or 

of  the  said  Judicial  Committee  in  the  matters  aforesaid. 

The  affidavits  set  out  the  pleadings  in  the  qtiare  impedit,  and  the 

proceedings  in  the  Arches  Court,  from  which  it  appeared  that  the 

unsoundness   of    doctrine   imputed  to  Mr.  Gorham,  was,  "that 

spiritual  regeneration  is  not  given  or  conferred  in  the  sacrament  of 

baptism,  in  particular,  that  infants  are  not  made  therein  members 

of  Christ  and  the  children  of  God."     The  ^appendix  submitted  to  the       [  Ho  ] 

Judicial  Committee  was  also  set  out,  with  several  other  documents. 
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Ex  parte  Sir  Fitzroy  Kelly,  after  stating  the  substanoe  of  the  affidavits, 

Bishop  of  urged  as  follows : 

The  appeal  from  the  Court  of  Arches  lies,  not  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  or  to  her  Majesty  in  Council,  but  to  the 
Upper  House  of  Convocation ;  and,  consequently,  the  judgment  of  the 
Dean  of  the  Arches  remains  in  full  force ;  and  all  that  may  be  done 
under  the  Order  in  Council  of  the  9th  of  March,  1850,  will  be  illegal 
and  void,  and  the  proper  subject  of  a  prohibition.     This  motion  has 
already  been  unsuccessfully  made  to  the  Court  of  Queen's  Bench ; 
that  Court  having,  after  deliberation,  refused  to  grant  a  rule.    The 
case,  however,  presents  so  much  doubt  and  difficulty,  and  the  judg- 
ment of  the  Court  of  Queen's  Bench,  though  entitled  to  the  highest 
respect  and  consideration,  is  open  to  so  much  question,  that  the 
Bishop  feels  it  to  be  his  duty  to  urge  the  matter  before  another  Court. 
The  question  depends  mainly  upon  the  construction  of  two  Acts 
of  Parliament  passed  in  the  reign  of  King  Henry  the  Eighth.     It  is 
familiar  to  the  Court,  that,  although  antiquaries  and   historians 
state,  that,  by  the  antient  law  of  England,  the  Sovereign  was  the 
head  of    the  Church,  yet  a    practice,   by  usurpation,   for  many 
centuries  prevailed,  of  appealing  in  spiritual  matters,  not  to  the 
King,  but  to  the  Pope ;  and  that,  after  certain  national  occurrences 
to  which  it  is  unnecessary  now  to  advert,  a  statute  of  24  Hen.  YIII. 
[*iii  ]       c.  12,  was  passed  to  *put  an  end  to  that  practice.    That  statute, 
however,  related  only  to  three  classes  of  causes,  causes  testamentary, 
[  *ii2  1      ^causes  relating  to  matrimony  and  divorce,  and  causes  relating  to 
[  'lis]       tithes,  oblations,  and  obventions.     ^Under  this  Act,  an  appeal  was 
given  from  the  Bishop's  Court  to  that  of  the  Archbishop,  and  thence 
[  *i]4  ]      to  the  Court  ^of  Delegates,  whose  decision,  except  in    matters 
[  *115  ]      wherein  the  King  was  interested,  was  final.    These  three  ^classes 
of  causes,  which  are  partly  of  a  temporal  and  partly  of  a  spiritual 
[  ♦116  ]       nature,  were  the  sole  subject  of  that  *statute.    Where  the  rights  of 
the  Crown  intervened,  there  was  an  appeal  from  the  Archbishop  to 
the  Upper  House  of  Convocation.    Then  came  the  25  Hen.  YIII. 
[  •117  ]      c.  19.    ♦By  this  statute  the  provisions  of  the  24  Hen.  VIII.  c.  12, 
[  •lis  ]      were  extended  to  all  manner  of  spiritual  causes:  and  its  ^effect  was, 
to  give,  in  relation  to  all  spiritual  causes,  an  appeal,  where  the 
[  *119  ]       subject  alone  was  concerned,  from  the  ♦Bishop  to  the  Archbishop, 
from  the  Archbishop  to  the  Court  of  Delegates,  and  from  the  Court 
of  Delegates  to  the  Upper  House  of  Convocation  (i). 

(1)  [The  text  of  the  statutes  is  set      which  it  is  not   thought   useful    to 
out  iu  foot-notes  to  the  original  report,      reprint.] 


KXBTER. 
[120] 
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Three  qaestions  arise  in  the  present  case,  first,  is  this  a  cause  Kz  parte 
ioaching  the  Crown,  or  wherein  the  Grown  is  interested  ?  Secondly,  bishop  of 
if  it  be,  does  the  appeal  lie  from  the  Goart  of  the  Archbishop  to 
the  Upper  House  of  Convocation,  or  is  that  appeal  taken  away  by 
the  25  Hen.  YIII.  c.  19  ?  Thirdly,  supposing  it  to  be  a  matter 
toocfaing  the  Grown,  and  an  appeal  to  lie  to  the  Upper  House  of 
Convocation,  and  not  to  the  Judicial  Committee  of  the  Privy 
Coancil,  is  this  a  case  in  which  prohibition  will  lie  ? 

3.  Upon  the  last  point,  it  will  not  be  necessary  to  say  much. 
Thai  prohibition  will  lie,  even  after  sentence  and  appeal,  so  long  as 
any  thing  remains  to  be  done,  cannot  be  doubted.  Lord  Campbell, 
in  giving  the  judgment  of  the  Court  of  Queen's  Bench,  says: 

[He  quoted  the  judgment  of  Lord  Gampbbll,  15  Q.  B.  p.  66 
(81  R.  R.  518).l 

1.  The  Ist  section  of  the  24  Hen.  VIII.  c.  12,  recites  the  power,  [  121  ] 
pre-eminence,  and  authority  of  the  King  of  England,  the  power, 
learning,  and  wisdom  of  the  body  spiritual,  and  the  form  and 
manner  of  government  of  the  estate  temporal.  The  2nd  section, 
after  reciting  the  inconveniences  of  suing  appeals  to  Bome,  proceeds 
to  enact  that  all  causes  testamentary,  causes  of  matrimony  and 
divorces,  rights  of  tithes,  oblations,  and  obventions,  already  com- 
menced, moved,  depending,  being,  happening,  or  hereafter  coming 
in  contention,  debate,  or  question  within  this  realm,  whether  they 
eonoem  the  King,  his  heirs  and  successors,  or  any  other  subjects  or 
resiants  within  the  same,  of  what  degree  soever  they  be,  shall  be 
from  henceforth  heard,  examined,  discussed,  clearly,  finally,  and 
definitively  adjudged  and  determined  within  the  King's  jurisdiction 
and  authority,  and  not  elsewhere,  in  such  Courts  temporal  and 
spiritnal  of  the  same  as  the  natures,  conditions,  and  qualities  of  the 
cases  and  matters  aforesaid  in  contention,  or  hereafter  happening  in 
contention,  shall  require,  without  having  any  respect  to  any  custom, 
use,  or  sufferance,  in  hindrance,  let,  or  prejudice  *of  the  same,  or  to  [  *122  ] 
any  other  thing  used  or  suffered  to  the  contrary  thereof  by  any 
other  manner  of  person  or  persons  in  any  manner  of  wise ;  any 
foreign  inhibitions,  appeals,  &c.,  or  impediments  of  what  natures 
soever,  from  the  see  of  Rome,  &c.,  to  the  let  or  impediment  thereof, 
in  any  wise  notwithstanding.  By  the  4th  section,  it  is  enacted  that 
whosoever  procureth  from  the  see  of  Rome,  &c.,  any  appeals,  process, 
sentences,  &c.,  shall  incur  the  forfeiture  of  pramunire.  The  5th  sec- 
tion enacts,  that,  "  iu  such  cases  where  heretofore  any  of  the  King's 
sabjectB  or  resiants  have  used  to  pursue,  prqyoke,  or  prgqc^rQ  $^Qy 
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Ex  parte  appeal  to  the  see  of  Borne,  and  in  all  other  cases  of  appeals  in  or 
Bishop  or  ^or  any  of  the  causes  aforesaid,  they  may  and  shall  from  henceforth 
ExBTBB.  jj^jjQ^  have,  and  use  their  appeals  within  this  realm,  and  not  else- 
where, in  manner  and  form  as  hereafter  ensueth,  and  not  otherwise, 
that  is  to  say, — ^first,  from  the  Archdeacon,  or  his  official,  if  the 
matter  or  cause  be  there  begun,  to  the  Bishop  diocesan  of  the  said 
see,  if  in  case  any  of  the  parties  be  grieved."  ''  And  in  like  wise  (s.  6), 
if  it  be  commenced  before  the  Bishop  diocesan,  or  his  commissary, 
from  the  Bishop  diocesan,  or  his  commissary,  within  fifteen  days 
next  ensuing  the  judgment  or  sentence  thereof  there  given,  to  the 
Archbishop  of  the  province  of  Canterbury,  if  it  be  within  his 
province,  &c. ;  and  there  to  be  definitively  and  finally  ordered, 
decreed,  and  adjudged,  according  to  justice,  without  any  other  appel- 
lation or  provocation  to  any  other  person  or  persons.  Court  or  Courts." 
"And  (s.  7),  if  the  matter  or  contention  for  any  of  the  causes  afore- 
said be,  or  shall  be,  commenced,  by  any  of  the  King*s  subjects  or 
resiants,  before  the  Archdeacon  of  any  Archbishop,  or  his  commis- 
sary, then  the  party  grieved  shall  or  may  take  his  appeal,  within 
fifteen  days  next  after  judgment  or  sentence  there  given,  to  the 
[  *123  1  Court  of  the  Arches,  or  Audience,  of  *the  same  Archbishop  or  Arch- 
bishops ;  and  from  the  said  Court  of  the  Arches,  or  Audience,  within 
fifteen  days  then  next  ensuing  after  judgment  or  sentence  there  given, 
to  the  Archbishop  of  the  same  province,  there  to  be  definitively  and 
finally  determined,  without  any  other  or  further  process  or  appeal 
thereupon  to  be  had  or  sued."  The  8th  section  provides  that  suits 
commenced  before  an  Archbishop,  shall  be  determined  by  him 
without  any  further  appeal.  By  these  several  sections,  the  appeal 
lay  from  the  lowest  of  these  Courts  spiritual,  in  succession,  to  the 
highest ;  and  the  decision  of  the  Archbishop  was  final :  and  that 
provision  was  general.  Then  follows  the  9th,  which  is  the 
important  section  :  it  enacts,  that,  **  in  case  any  cause,  matter,  or 
contention,  now  depending  for  the  causes  before  rehearsed,  or  any  of 
them,  or  that  hereafter  shall  come  in  contention  for  any  of  the  same 
causes,  in  any  of  the  foresaid  Courts,  which  hath,  doth,  shall,  or 
may  touch  the  King,  his  heirs  or  successors,  Kings  of  this  realm, 
that,  in  all  and  every  such  case  or  cases,  the  party  grieved^  as  before 
is  said,  shall  or  may  appeal  from  any  of  the  said  Courts  of  this 
realm  where  the  said  matter  now  being  in  contention,  or  hereafter 
shall  come  in  contention,  touching  the  King,  his  heirs  or  successors, 
(as  is  aforesaid),  shall  happen  to  be  ventilate,  commenced,  or  begun, 
to  the  spiritual  prelates  and  other  abbots  and  priors  of  the  Upper 
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House,  assembled  and  convocate  by  the  King's  writ,  in  the  Convocation  Ex  parte 
being,  or  next  ensuing,  within  the  province  or  provinces  where  bishop  op 
the  same  matter  of  contention  is  or  shall  be  begun  ;  so  that  every  Exbtbb. 
such  appeal  be  taken  by  the  party  grieved  within  fifteen  days  next 
after  the  judgment  or  sentence  thereupon  given  or  to  be  given ;  and 
that  whatsoever  be  done,  or  shall  be  done  and  affirmed,  determined, 
decreed,  and  adjudged  by  the  foresaid  prelates,  abbots,  and  priors 
of  the  Upper  House  of  the  said  Convocation,  *as  is  aforesaid,  [  •124  ] 
appertaining,  concerning,  or  belonging  to  the  King,  his  heirs  and 
successors,  in  any  of  these  foresaid  causes  of  appeals,  shall  stand 
and  be  taken  for  a  final  decree,  sentence,  judgment,  definition,  and 
determination,  and  the  same  matter,  so  determined,  never  after  to 
come  in  question  and  debate,  to  be  examined  in  any  other  Court  or 
Courts.'*  No  language  can  be  stronger  to  show  that  the  ultimate 
appeal  must  be  to  the  Upper  House  of  Convocation.  In  the  year 
following,  the  statute  25  Hen.  YIII.  c.  19,  passed.  That  statute  is 
intituled,  "  The  submission  of  the  clergy,  and  restraint  of  appeals." 
The  1st  section,  reciting  that  several  canons  have  been  prejudicial 
to  the  King's  prerogative  and  to  the  laws  and  statutes  of  this  realm, 
provides  that  the  Convocation  shall  be  assembled  by  the  King's 
writ  and  that  the  clergy  shall  not  enact  any  constitutions  or 
ordinances  without  the  King's  assent.  Then  comes  section  8, 
upon  which  the  question  now  before  the  Court  will  mainly  turn.  It 
enacts  ''  that,  from  the  feast  of  Easter  which  shall  be  in  the  year 
of  our  Lord  God  1584,  no  manner  of  appeals  shall  be  had,  provoked, 
or  made,  out  of  this  realm,  or  out  of  any  of  the  King's  dominions, 
to  the  Bishop  of  Bome,  nor  to  the  see  of  Bome,  in  any  causes  or 
matters  happening  to  be  in  contention,  and  having  their  commence- 
ment and  beginning,  in  any  of  the  Courts  within  this  realm,  or 
within  any  of  the  King's  dominions,  of  what  nature,  condition, 
or  quality  soever  they  be  of ;  but  that  all  manner  of  appeals,  of 
what  nature  or  condition  soever  they  be  of,  or  what  cause  or  matter 
soever  they  concern,  shall  be  made  and  had  by  the  parties 
aggrieved,  or  having  cause  of  appeal,  after  such  manner,  form, 
and  condition,  as  is  limited  for  appeals  to  be  had  and  prosecuted 
within  this  realm  in  causes  of  matrimony,  tithes,  oblations,  and 
obventions,  by  a  statute  thereof  made  and  established  sithen  the 
beginning  of  this  present  Parliament,  *and  according  to  the  form  [  *i26  ] 
and  effect  of  the  said  statute ;  any  usage,  custom,  prescription,  or 
any  thing  or  things  to  the  contrary  hereof  notwithstanding."  By 
this  section,  the  appeals  given  by  the  former  Act  are  in  all  respects 
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Ex  parte  extended  to  all  manner  of  causes  spiritual.  Section  4  gives  an 
Bishop  of  appeal  from  the  Archbishop's  Court  to  the  Court  of  Delegates,  but 
EzETKB.  leaves  untouched  the  appeal  in  matters  wherein  the  Crown  is 
interested.  Section  5  imposes  the  penalty  of  praemunire  for  suing 
appeals  to  Rome,  or  executing  any  process  from  thence.  And  the 
6th  section  provides  for  appeals  from  places  exempt.  Unless  there 
be  something  in  the  recitals  of  these  Acts,  or  in  the  historical 
circumstances  of  the  times,  which  compels  the  Court  to  put  upon 
the  language  of  these  several  clauses  a  construction  dififerent  from 
that  which  Acts  of  Parliament  ordinarily  receive,  the  conclusion 
they  must  arrive  at  is  obvious.  King  Henry,  who  was  professing 
to  restore  to  the  Crown  its  ancient  common  law  rights,  after 
providing  for  appeals  in  ordinary  matters,  proceeds  to  deal  with 
matters  of  greater  moment ;  having,  no  doubt,  in  view,  the  establish- 
ing a  safe  and  subservient  tribunal  for  disposing  of  a  matter  in 
which  he  was  personally  most  deeply  interested,  viz.  the  divorce  of 
his  Queen,  Katherine(l).  The  writers  upon  this  subject  comprise 
the  highest  authorities  known  to  the  law :  and  all  lay  it  down 
as  clear,  that  this  statute  is  still  in  force.  The  Court  of 
Queen's  Bench,  when  this  matter  was  before  them,  came  to  the 
conclusion  that  the  8rd  section  of  the  25  Hen.  YHI.  c.  19,  repealed 
the  9th  section  of  the  24  Hen.  YLII.  c.  12,  although  it  is  not 
even  referred  to  therein.  Lord  Campbell,  in  giving  judgment, 
says:  [He  quoted  the  judgment  of  Lord  Campbell,  15  Q.  B. 
pp.  66 — 68  (2),  and  continued :] 
[  127  ]  This,  it  is  submitted,  is  begging  and  assuming  the  whole  question. 

Lord  Coke,  in  his  4th  Institute  (s),  expressly  says  that,  in  causes 
touching  the  King,  the  appeal  lies,  not  to  the  King  in  his  Chancery , 
but  to  the  Upper  House  of  Convocation.  And  the  like  is  laid  down 
in  Bacon's  Abridgment,  title  Courts  (Ecclesiastical), (B)  (4),  and  in 
Comyns's  Digest,  titles  Convocation  (D.),  and  Praerogative  (D.  IS.). 
[  *128  ]  go,  in  8  *B1.  Comm.  67,  it  is  said,  that,  "  in  case  the  King  himself 
be  party  in  any  of  those  suits,  the  appeal  does  not  lie  to  him  in 
Chancery,  which  would  be  absurd;  but  by  the  statute  of  24 
Hen.  YIII.  c.  12,  to  all  the  Bishops  of  the  realm  assembled  in  the 
Upper  House  of  Convocation."  Mr.  Justice  Blackstone  refers  also 
to  the  25  Hen.  YIH.  c.  19,  but  does  not  suggest  that  the  law  upon 

(1)  See   the   stat  25  Hen.    YIU.      p.  516. 

0.  22.  (3)  Pp.  323,  339.  340. 

(2)  81  E.  B.— from  **that  Statute  (4)  7th  ed.  Vol.  11.  pp.  485.  486 
was  passed."  on  p.  514.  to  **  enume-  (p.  167,  5th  and  6th  editions)  ;  citing* 
rated  in  Stat.  24  Hen.  Vni.  c.  12,"  on  4  Inst.  339,  340. 


?0L.  Lxrav.]       1850.     C.  P.     10  C.  B.  128—129.  483 

this  point  is  in  any  respect  altered  thereby.     It  would  manifestly      Ex  parte 

The 
Bishop  of 

EXBTSK. 


be  absurd  to  appeal  to  Delegates  appointed  by  the  King  himself.  bishop  of 


(Wilde,  Ch.  J. :  Not  more  absurd  than  the  petition  of  right.) 

If  the  Legislature  were  dealing  with  that  subject  at  the  present 
day,  they  would  doubtless  provide  a  different  remedy.  Day  v. 
Savage  (i),  Woodeson's  Lectures  (2),  Aylifife's  Parergon,  Chitty's 
Prerogatives  of  the  Grown  (3),  and  Burn's  Ecclesiastical  Law,  all 
eontain  the  same  exposition  of  these  statutes. 

The  judgment  of  the  Court  of  Queen's  Bench  is  mainly  founded 
apon  an  erroneous  assumption  as  to  the  circumstances  under  which 
these  statutes  of  Henry  the  Eighth  passed.  Sir  Thomas  More 
ceased  to  be  Lord  Chancellor  in  May,  1532.  Lord  Audley  succeeded 
him  in  the  same  month  as  Lord  Keeper,  and  was  appointed  Chan- 
cellor in  the  January  following:  consequently,  it  was  under  his 
auspices  that  both  statutes  passed. 

(WiLDB,  Ch.  J. :  The  first  statute  appears  to  have  passed  in 
February,  1532.) 

That  will  be  found,  upon  examination,  to  be  a  mistake.  The  month  of 
February  in  the  24th  year  of  Henry  the  Eighth,  was  in  1533 :  conse- 
quently, the  statute  in  reality  passed  on  the  7th  of  February,  1533  (4). 
Before  the  commencement  of  the  session  in  which  that  statute  passed, 
*  Henry  had  already  married  Ann  Boleyn,  and  Queen  Elizabeth  was  [  *129  ] 
actually  born.  The  marriage  with  Ann  Boleyn,  according  to  Protes- 
tant historians,  took  place  in  November,  1532 ;  according  to  the 
Koman  Catholic  historians,  not  until  February,  1533 :  but,  be  that  as 
it  may,  Elizabeth  was  certainly  born  in  August,  1533 :  and  the 
Btatuie  25  Hen.  YIII.  c.  19,  passed  in  January,  1534  (5). 

Three  cases,  and  three  cases  only,  are  mentioned  in  the  judgment 
of  the  Court  of  Queen's  Bench  as  authorities  for  their  decision 
These  were  Goodman's  case  (6),  Waller  v.  Heseltine  (7),  and  Dyke  v. 
Walford  (8).  The  first  case  appears  to  be  this  :  The  appointment  of 
the  Dean  of  Wells  being  vested,  by  Act  of  Parliament,  in  the  Crown, 
Edward   the   Sixth,   by  his   letters-patent,   appointed   Goodman ; 

[1)  Hobart,  87.  It  was  therefore  subsequent  to  May, 

(2)  Vol.  I.  pp.  76,  77.  1532,  which  was  in  23  Hen.  VIIL 
(3;  P.  56.                                                   And  see  2  Man.  &  G.  471  (i). 

(4)  See  Sir  H.  Nicolas's  Notitia  His-  (6)  Lt.  in  January,  1533-54. 

torica-   February,  24  Hen.  VIII.  was  in  (6)  Dyer,  273  a,  Walrond  v.  Pollard  ; 

]<>33  of  the  ecclesiaBtical  year,  but  in      t6.  239  a,  Hodgeskins  y.  Tucker. 
1532  of  the  civil  year  (which,  untU         (7)  1  Phill.  Eccl.  Bep.  170. 
1701,  exteuded  to  the  25th  of  March).  (8)  70  R.  B.  75  (5  Moo.  P.  C.  434). 

31—2 


484  1850.     C.  P.     10  C.  B.  129—181.  [n.n 

Bz  pnrte     and  no  question  appears  to  have  been  raised  as  to  the  validitj 
Bishop  op     of  that  appointment.    Goodman,  however,  so  being  Dean,  having 
ExKTBB.      committed  some  ecclesiastical  offence,  was  sued  in  the  Spiritual 
Court  of  the  Bishop  of  Bath  and  Wells,  and  deprived ;  which 
sentence  of  deprivation  was  confirmed,  on  appeal  to  the  Archbishop. 
Goodman  appealed  to  the  King  in  Chancery,  and  the  Delegates, 
after  argument,  in  like  manner  confirmed  the  sentence.    Edward 
thereupon  appointed  one  Turner.     Upon   the  death   of  Edward, 
Mary  came  to  the  Throne,  and  she  issued  a  fresh  commission  to 
Delegates,  to  review  the  sentence.    The  new  Delegates,  reversed  the 
sentence,  and  restored  Goodman ;  who  enjoyed  the  deanery  until 
the  death  of  Mary.    After  the  death  of  Mary,  Queen  Elizabeth, 
upon  the  petition  of  Turner,  issued  a  new  commission  to  Delegates, 
who  removed  Goodman,  and  restored  Turner.    Another  commission 
[  *i30  J       was  afterwards  issued,  upon  the  petition  of  ^Goodman ;  but  that 
appeal  was  fruitless.    Afterwards,  in  the  10th  year  of  the  reign  of 
Elizabeth,  and  probably  when  both  Deans  were  dead,  questions 
arose  as  to  the  validity  of  acts  done  by  them  (in  granting  leases) 
whilst  they  were  respectively  in  possession  of  the  deanery.    [He 
quoted  Lord  Campbell's  observations  on  this  case  (i).]  If  the  question 
had  been  raised  there,  which  it  was  not,  it  might  have  been  success- 
fully urged  that  the  Crown  was  not  interested  in  the  matter  at  all. 
The  case,  therefore,  is  utterly  worthless  as  an  authority,  opposed  to 
those  already  adverted  to.     The  next  case.  Waller  v.  Heseliine,  was 
one  in  which  the  question  raised,  was,  whether  or  not  it  was  too 
late  to  object  to  the  propounding  of  a  will.     There,  no  doubt,  the 
Crown  had  an  interest.     The  appeal  there,  it  seems,  was  to  the 
Court  of  Delegates.    The  objection  now  urged  escaped  the  attention 
of  the  learned  counsel  who  were  engaged  in  that  case,  as  it  did  in 
this  case  during  the  whole  time  of  the  pendency  of  this  appeal. 
The  third  case,  Dyke  v.  Watford,  arose  with  reference  to  the  goods  of 
an  intestate  dying  within  the  Duchy  of  Lancaster.    The  appeal  there 
was  to  the  Privy  Council.     The  same  observations  apply  to  that  as 
to  the  other  cases :  the  point  never  arose  :  there  was,  in  truth,  no  one 
to  raise  it,  the  Queen  being,  in  effect,  both  plaintiff  and  defendant. 

(Wilde,  Ch.  J. :  The  question  arose  between  the  Queen  on  the 
one  hand,  and  the  consolidated  fund  on  the  other.) 

[  •J31  ]      It  would   be  doing  *injustice    to   the  very  learned  Judges  who 
took  part  in  the  discussion  of  these  cases,  to  suppose  that  the 
(1)  81  E.  R.  518—519  (15  Q.  B.  p.  72). 
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statutes  of  Hen.  YIII.  were  present  to  their  minds ;  for  if  they  hnd      Ex  parte 
been,  they  must  have  mentioned  them.  Bishop  of 

2.  The  only  remaining  question  is,  whether  this  is  a  case  in  ^^^br. 
which  the  Crown  has  an  interest :  and  upon  that  point  the 
Court  of  Queen's  Bench  has  pronounced  no  opinion.  It  is  difficult; 
to  see  how  it  can  be  said  that  the  Crown  is  not  interested,  seeing 
that  the  matter  to  be  determined  is,  whether  or  not  the  presentee 
of  the  Crown  is  to  be  admitted  to  a  benefice  in  the  gift  of  the 
Crown.  The  presentment  is  by  letters-patent:  the  Queen 
andottbtedly  has  an  interest  in  having  her  commands  obeyed.  In 
another  view,  the  Crown  has  an  interest,  and  a  very  important 
interest,  in  the  matter.  If  the  Bishop  succeed,  the  sentence  of  the 
Court  of  Arches  will  stand :  and  that  will  be  a  judgment  in  rem, 
and  will  bar  the  Crown  from  bringing  a  qtuire  impedit :  SpickeVs 
Case  (1)  ;  1  Stark.  Evid.,  8rd  edit.  p.  285,  where  the  whole  of  the 
law  upon  the  subject  of  judgments  in  rem,  is  elaborately  discussed. 
It  is  enough  if  the  interest  of  the  Crown  only  comes  indirectly 
into  question:   Bac.  Abr.  Prerogative  (E.). 

(Wilde,  Ch.  J.  referred  to  Rowe  v.  Brenton  (2),  and  Talfourd,  J., 
to  Paddock  V.  Forrester  (3).) 

Upon  a  motion  for  a  prohibition,  where  there  is  any  reasonable 
doubt,  the  practice  is,  to  allow  the  party  to  declare  in  prohibition  : 
St.  John*  8  College  v.  lidding  ton  (4).  Neither  property,  nor  liberty, 
nor  life  will  be  safe,  if  the  law  of  the  land  is  to  be  set  at  naught, 
without  argument,  on  a  mere  rule  to  show  cause  (rO. 

Cur.  adv.  vult. 
WiLDB,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  :  [  132  ] 

In   the  last  Term  this  Court  was  moved,  on  behalf  of  the  Lord       [  1^3  ] 
Bishop  of  Exeter,  for  a  rule  to  show  cause  *why  a  writ  of  pro-       [  'isi  ] 
hibition  should  not  issue,  to  be  directed  to  the  Bight  Honourable 
Sir  Herbert  Jenner   Fust,   Knight,  the  Dean  of  the  Arches,  to 
prohibit   him   *from  instituting  and   inducting   the  Eev.  George      '  '^^'^  ^ 
Cornelius  Gorham  to  the  vicarage  and  parish  church  of  Brampford 
S(>eke,  in  the  county  of  Devon,  or  otherwise  executing  a  certain 
Order  of  the  Queen  in  Council  made  in  that  respect. 

fl)  3  Co.  Eep.  58.  (4)  1  Burr.  198,  199. 

(2)  32  B.  B.  524  (8  B.  &  C.  737  ;  3  (5)  Beference  was  also  made  to  the 

Man.  A  By.  133).  Irish  Act  of   28    Hen.  VIII.    c.    6, 

;3)  1  Scott,  X.  B.  391 ;  1  Man.  &  G.  intituled  "  an  Act  of  appeals ;  "  and 

^jfi^S,  also  to  the  28  Geo.  III.  c.  32. 
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Ex  parte  This  motion  was  founded  upon  an  affidavit  which  stated,  that  the 

Thr 
Bishop  OF     Qaeen  is  the  patroness  of  the  vicarage  of  Brampford  Speke,  in  the 

EzETEB.  county  of  Devon  ;  that  her  Majesty  duly  presented  the  said  George 
Cornelius  Gorham  to  the  said  vicarage ;  that  the  Bishop  proceeded 
to  examine  the  said  G.  G.  Gorham  as  to  his  fitness  and  quah'fications 
for  admission,  as  well  in  relation  to  his  faith  and  doctrine,  as  to 
his  learning,  morals,  ability,  and  sufficiency,  according  to  the  laws 
ecclesiastical  of  this  realm ;  that  the  Bishop  determined  that  the 
said  G.  C.  Gorham  did  hold  doctrines  and  opinions  contrary  to  the 
true  Christian  faith,  and  contrary  to,  and  inconsistent  with,  the 
doctrines  of  the  Church  of  England,  the  Thirty-nine  Articles,  and 
the  Book  of  Common  Prayer  in  joined  by  the  Act  of  Uniformity  made 
and  passed  in  the  thirteenth  and  fourteenth  years  of  the  reign  of 
King  Charles  the  Second  (1),  and  that,  by  reason  thereof,  the  Bishop 
had  refused  to  admit  and  institute  the  said  G.  C.  Gorham  to  the  said 
vicarage  ;  that  the  said  G.  C.  Gorham  had  instituted  a  duplex  querela 
in  the  Arches  Court  of  Canterbury,  and  that  the  Judge  of  that  Coart 
had  adjudged  and  determined  that  the  said  G.  C.  Gorham  did 
hold  such  unsound  doctrines  and  opinions,  and  was  therefore,  as 
had  been  imputed  to  him,  unfit  to  be  admitted,  instituted,  and 
inducted  into  the  said  vicarage,  and  that  the  said  suit  was  there- 
fore dismissed,  with  costs ;  that,  thereupon,  the  said  G.  C.  Gorham 
had  appealed  to  her  Majesty   in   Council,  and  that  her  Majesty 

[  *136  ]  had  been  pleased  to  refer  the  petition  to  the  *  Judicial  Committee 
of  her  Privy  Council ;  and  that  the  said  Judicial  Committee  had 
reported  to  her  Majesty  that  the  said  judgment  ought  to  be 
reversed,  and  that  no  sufficient  cause  had  been  shown  why  the 
said  G.  C.  Gorham  should  not  be  admitted,  instituted,  and 
inducted,  and  that  the  cause  ought  to  be  remitted,  that  justice 
might  be  administered  in  that  behalf;  and,  further,  that  her 
Majesty,  by  an  Order  in  Council,  had  ordered  and  directed  that 
the  report  should  be  observed  and  carried  into  execution ;  that 
the  cause  had  been  remitted  accordingly;  that  the  official  prin- 
cipal of  the  Arches  Court  was  proceeding  to  carry  the  report  and 
recommendation  into  execution ;  that  the  Bishop  had  been  served 
with  a  monition  to  return  the  letters-patent  of  presentation  of 
the  said  G.  C.  Gorham  to  the  Arches  Court;  that  the  said 
G.  C.  Gorham  would  be  admitted,  instituted,  and  inducted  by 
the  Archbishop  of  Canterbury,  unless  prevented  by  prohibition 
from  this  Court ;  that  the  Bishop  was  advised  that  her  Majesty 
(1)  13&UCar.  IL  c.  4. 
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had  no  authority  to  refer  the  petition  to  the  Judicial  Committee    .  Ex  parte 
of  the  Privy  Coancil,  and  that  the  Jadicial  Committee  had  no  power     biruop  of 
to  consider  the  matter  thereof,  or  make  any  report  or  recommenda-      k^ktk»- 
tion  thereon,  and  that  her  Majesty  had  no  power  to  make  the  Order 
in  Council,  and  that  the  Archbishop  of  Canterbury  has  no  power, 
either  by  himself,  or  to  authorise  any  other,  to  admit,  institute,  and 
induct  the  said  6.  C.  Gorham ;  that  the  judgment  of  the  said  Dean  of 
the  Arches  is  still  in  force  and  efifect  as  a  valid  judgment ;  and  that 
the  Bishop  was  not  aware  that  the  said  G.  C.  Gorham  was  not 
entitled  to  appeal  as  before  said. 

Such  are  the  facts  set  forth  in  the  affidavits :  and  the  grounds  upon 
which  prohibition  is  prayed,  are,  that  no  appeal  against  the  judg- 
ment of  the  Dean  of  the  Arches  in  this  case  lay  to  the  Queen  in 
Council,  or  in  other  words,  to  the  Judicial  Committee  of  the  Privy 
Council ;  *but  that  an  appeal  from  the  judgment  of  the  Dean  of  the  [  *I37  ] 
Arches  could  only  be  made  to  the  Upper  House  of  Convocation. 

This  question  depends  upon  the  construction  of  a  statute  made 
and  passed  in  the  25th  year  of  the  reign  of  King  Henry  the 
Eighth  (1),  which  statute  must  be  construed  in  connection  with  the 
24  Hen.  VIII.  c.  12. 

By  the  statute  24  Hen.  YIH.  c.  12,  s.  2,  appeals  from  the 
Ecclesiastical  Courts  of  this  kingdom  were  prohibited  to  be  made  to 
Rome,  in  the  classes  of  causes  there  mentioned,  and  were  required 
to  be  made  to  the  tribunals  of  the  realm,  as  therein  stated  : 
and  by  section  9  it  was  enacted,  that,  in  case  any  cause  within  the 
classes  of  causes  therein  mentioned  should  touch  the  King,  the 
party  grieved  should  appeal  from  any  of  the  Courts  mentioned  to 
the  Upper  House  of  Convocation ;  and  the  determination  of  the 
said  Upper  House  appertaining  to  the  King,  should  be  taken  for 
a  final  decree,  never  after  to  come  in  question  to  be  debated  or 
examined  in  any  other  Court  or  Courts. 

By  the  25  Hen.  VIII.  c.  19,  intituled  *'  The  submission  of  the 
clergy,  and  restraint  of  appeals,"  it  is  enacted  (in  s.  8),  that,  after 
the  day  therein  named,  no  manner  of  appeals  should  be  made  out 
of  the  realm,  in  any  causes  or  matters  having  their  commence- 
ment in  any  Court  within  the  realm,  of  what  nature,  condition,  or 
quality  soever ;  but  that  all  manner  of  appeals,  of  what  nature  or 
condition  soever  they  should  be  of,  and  what  cause  or  matter  soever 
they  concern,  should  be  made  and  had  after  such  manner,  form, 
and  condition  as  was  limited  to  appeals  in  the  causes  mentioned 

(1)  25  Hen.  YIH.  c.  19. 
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Ex  parte      in  the  said   statute  of  the  24  Hen.  YIII.,  and   according  to  the 

Bishop  of     foim  and  effect  of  that  statute.     By  a.  4  it  is  enacted,  that,  for  lack 

Exeter.      ^j  justice  at  or  in  the  Courts  of  the  Archbishops  of  this  realm,  or 

[  •iHb  ]      *in  any  of  the  King's  dominions,  it  should  be  lawful  for  the  parties 

to  appeal  to  the  King  in  Chancery,  and  that  a  commission  should 

thereupon  issue  to  certain  persons  to  hear  and  determine  the 

same,    and   whose    determination   should    be  definitive,    and  no 

further  appeal  should  be  had.    By  s.  6,  all  appeals  thereafter  to 

be  had  or  taken  from  abbots,  priors,  <&c.,  of  houses  and  places 

exempt,  in  such  cases  as  they  might  aforetimes  make  immediate 

appeal  to  the  Pope,  in  all  such  cases  the  parties  should  have  their 

appeal   to  the   King  in  Chancery,  in  like  manner  and  form  as 

before  was  used  to  the  see  of  Bome. 

The  present  application  does  not  relate  to  a  cause  within  either 
of  the  enumerated  classes  of  causes  in  the  statute  of  24  Hen.  VUI., 
but  refers  to  an  appeal  prescribed  and  regulated  by  the  statute 
of  the  25  Hen.  YIII. ;  and  such  application  mainly  depends  upon 
the  construction  of  such  latter  mentioned  statute :  and  two  prin- 
cipal questions  occur  to  be  considered,  first,  whether  the  9th 
section  of  the  statute  of  24  Hen.  YIII.,  which  enacts,  that,  in  any 
cause  within  either  of  the  enumerated  classes  of  causes,  which 
shall  touch  the  King,  the  appeal  shall  be  made  to  the  Upper 
House  of  Convocation,  is  to  be  deemed  to  be  incorporated  in,  or  to 
control,  the  statute  of  25  Hen.  YIII. ;  and,  if  it  shall  be  found  that 
such  is  the  correct  construction  of  the  statute  of  the  25  Hen.  YIIL, 
then  a  second  question  will  arise,  viz.  whether  this  is  a  case  which 
touches  the  Queen. 

In  considering  the  question  whether  the  9th  section  of  the  statute 
of  24  Hen.  YIII.  ought  to  be  deemed  to  be  incorporated  in,  and  to 
control,  the  statute  cf  25  Hen.  YIII.,  it  is  to  be  observed,  that  where 
it  was  intended  by  the  statute  of  24  Hen.  YIII.  to  make  a  dis- 
tinction in  the  course  to  be  pursued  in  appeals  in  causes  which 
should  touch  the  King,  from  that  which  was  to  be  pursued  in  all 
others,  it  was  done  in  express  terms  by  the  9th  section  of  that 
[  'laa  ]  statute;  and  that  provision,  with  whatever  *view  or  motive  it  was 
adopted,  could  not  have  been  out  of  mind  on  the  framing  of  the 
statute  of  25  Hen.  YIII. 

Further,  it  is  to  be  noted,  that  the  8rd  section  of  the  25 
Hen.  YIII.  c.  19,  is  altogether  general  or  universal  in  its  terms ; 
such  terms  being,  "  that  all  manner  of  appeals,  of  what  nature 
or  condition  they  should  be,  or  what  cause  or  matter  soever  they 
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should  concern,  should  be  made  after  such  manner,  form,  and      Exparte 
condition  as  had  been  limited  for  appeals  in  the  causes  mentioned     bishop  of 
in  the  24  Hen.  VIII.,  and  according  to  the  form  and  effect  of  that     e^"'^**- 
statute."     The  words   of   this  section  which   are  relied  upon  as 
having  the  effect  of  incorporating,  by  implication,  that  which  had 
been  enacted  by  distinct  expression  in  the  former  statute,  viz.  the 
appeal  io  the  Convocation,  in  matters  which  touched  the  King,  are 
the  following, — ''  after  such   manner,  form,   and  condition  as  is 
limited  for  appeals  to  be  had  and  prosecuted,  by  the  statute  of 
24  Hen.  YUI."    It  is,  therefore,  to  be  ascertained,  first,  what 
was  the  '*  manner  and  form  "  limited  for  appeals  by  the  statute 
of  24  Hen.  VIH. 

These  words  "  manner  and  form,"  found  in  the  6th  section,  in 
limiting  the  appeals,  are  thus  used,  ''  they  (that  is  the  parties  to 
whom  the  appeal  has  been  given,)  shall  and  may  from  thenceforth 
take,  have,  and  use  their  appeals  within  this  realm,  and  not  else- 
where, in  manner  and  form  as  hereafter  ensueth,  that  is  to  say," 
&c.  The  statute  then  proceeds  to  state,  in  substance,  that  all 
appeals  from  the  Archdeacon  are  to  be  made  to  the  Bishop ;  and, 
if  commenced  before  the  Bishop,  then,  within  fifteen  days,  to  the 
Archbishop,  and  there  to  be  definitively  adjudged ;  and,  if  commenced 
before  the  Archdeacon,  or  commissary  of  any  Archbishop,  then, 
within  fifteen  days,  to  the  Court  of  the  Arches,  or  Audience,  of 
the  Archbishop,  and  from  the  Court  of  Arches  to  the  Archbishop, 
there  to  be  definitively  determined. 

These  provisions  are  inserted  in  the  printed  statute  *as  three  sec-       [  *iio  ] 
tions ;  but  they  are,  in  truth,  parts  of  the  5th  section,  and  indicate 
the  respective  modes  of  appeal,  and  the  times  within  which  the 
appeals  referred  to  in  the  6th  section  were  to  be  respectively  made. 

In  a  subsequent  section,  preceded  by  distinct  words  of  enactment, 
is  a  provision  "  that  any  cause  within  the  enumerated  classes,  which 
should  be  commenced  before  an  Archbishop,  should  be  finally 
determined  there."  Then  follows  the  9th  section,  also  preceded 
by  express  and  distinct  words  of  enactment,  in  which  an  appeal  is 
giv^i  to  the  Convocation,  in  causes  in  which  the  King  is  touched. 

The  manner  and  form  mentioned  in  the  statute  of  the  24 
Hen.  YUI,  would  not  appear  to  have  reference  to  the  appeal  given 
in  suits  which  touched  the  King. 

The  word  '^  condition  "  remains  to  be  considered. 

This  word  ''  condition  "  is  to  be  found  also  in  the  statute  of  the 
'li  Hen.  VIII. ;  and  a  reference  to  that  statute  for  its  meaning, 
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Ex  parte      proper  in  any  case,  as  being  the  langnage  of  a  statute  m  pari 

Bishop  OF    materia,  becomes  the  more  appropriate  on  this  occasion,  as  the 

BxETBB.      statutes  are  ancient,  and  the  language  not  that  of  modem  legislation. 

The  2nd  section  of  that  statute,  after  enacting  that  the  causes 
therein  mentioned  should  be  determined  within  the  King's  jurisdic- 
tion, and  not  elsewhere,  proceeds  to  state  that  the  same  shall  be 
determined  in  such  Courts  spiritual  and  temporal  as  the  natures, 
**  conditions,"  and  qualities  of  the  cases  and  matters  should  require. 
The  word  ''  condition "  there  is  not  used  in  the  more  common 
modern  sense  of  "  restriction  "  or  "  qualification,"  but  in  that  of 
" character,"  "  state,"  or  "  quality:"  and  the  object  of  its  introduc- 
tion is  obviously  rather  to  amplify  than  qualify  the  other  language. 
And  so  here,  we  think  that  the  word  "condition"  in  this  8rd  section 
of  the  25  Hen.  VIII.,  had  reference  to  the  character  and  nature  of 
[  *ui  ]  the  causes  to  which  the  ^enactment  was  directed,  and  did  not  point 
at  any  restriction  or  exception  in  the  case  of  the  Crown. 

It  would  seem,  therefore,  that  the  words  **  manner,  form,  and 
condition,"  in  the  8rd  section  of  the  25  Hen.  VIII.  were  intended 
to  incorporate  the  manner  of  proceeding  in  appeals  in  general 
indicated  by  the  former  statute,  both  as  to  time  and  other  circum- 
stance, but  not  to  re-enact  a  particular  provision  in  that  statute 
distinct  from  the  general  manner  and  form  of  appeals,  to  which 
those  words  made  no  particular  reference. 

At  any  rate,  the  words  may  be  thus  construed :  it  is  a  construction 
which  satisfies,  if  it  does  not  exhaust,  them  :  and,  in  such  a  case, 
it  may  be  doubted  whether  we  are  at  liberty  to  give  them  a  larger 
signification,  in  conformity  with  the  rule  of  law  which  requires  that 
the  Crown  should  be  touched,  if  at  all,  by  express  words. 

But  this  is  a  question  we  are  not  called  upon  to  decide ;  for,  in 
our  opinion,  the  section  which  follows,  explained  by  the  usage  in 
several  cases,  precludes  any  reasonable  doubt. 

The  4th  section  enacts,  in  general  terms,  that,  "for  lack  of  justice 
in  any  of  the  Courts  of  the  Archbishops,"  it  should  be  lawful  for 
the  parties  aggrieved  to  appeal  to  the  King  in  Chancery ;  whereupon 
the  commission  therein  mentioned  was  to  issue,  to  determine  the 
same.  There  seems  no  ground  to  authorise  a  court  of  law,  in 
construing  this  section,  to  engraft  so  important  a  restriction  or 
condition  in  it  as  that  contended  for,  there  being  nothing  ambiguous 
in  the  language  of  the  section  itself,  nor  any  reference  to  matter 
extrinsic,  from  which  such  an  intention  can  reasonably  be  implied. 
To  adopt  the  construction  contended  for,  would  be,  to  decide  that 
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an  enactment  distinct  ftnd  without   exception  in  itself,   is   to  be      Ex  parte 
eontroUed  and  limited  by  the  more  than  doubt! al  implication  to     bishop  of 
be  drawn  from  a  previous  section ;  and  this  in  respect  of  the  Crown,      Bxetbb. 
whose  prerogatives,  *it  is  said,  are  not  to  be  affected  by  general       [  •i^^  ] 
words  or  intendment. 

There  are  some  other  considerations  which  throw  light  on  this 
conclasion. 

The  6th  section  provides  that  appeals  from  the  jurisdiction  of 
abbots,  priors,  and  other  heads  of  monasteries,  and  governors  of 
other  houses  and  places  exempt,  which  before  the  statute  might  be 
made  immediately  to  Bome,  should  thereafter  be  made  to  the  King 
in  Chancery,  in  like  manner  as  they  had  been  used  before  to  be 
made  to  the  see  of  Bome ;  such  appeals  to  be  determined  by  the 
like  commission  as  before  mentioned.  This  section  is  also  free 
from  any  exception,  in  appeals  touching  the  King :  and  it  does 
not  seem  reasonable  to  suppose,  that,  if  appeals  to  the  Convocation 
were  to  be  made  in  cases  touching  the  King,  under  the  Srd  and  4th 
sections,  they  would  not  have  been  equally  applied  to  appeals 
referred  to  in  the  6th  section. 

It  thus  appears  to  the  Court  that  the  true  construction  of  the 
statote  25  Hen.  YIIL  c.  19,  which  applies  to  the  appeal  that  has 
been  made  in  this  case,  is,  that  appeals  in  all  cases  under  that 
statute  may  be  made  to  the  Queen  in  Council,  whether  the  cause  in 
which  Buch  appeal  may  arise  shall  or  shall  not  touch  the  Crown  ; 
and  that,  therefore,  under  the  authority  of  the  subsequent  statutes  (l), 
the  appeal  was  properly  referred  to  the  Judicial  Committee  of  the 
Privy  Council. 

In  order  to  estimate  the  weight  which  ought  to  be  given  to  the 
arguments  and  authorities  which  have  been  presented  to  our  con- 
BtderatioD,  in  support  of  a  different  construction,  we  have  thought 
it  right  to  ascertain  by  what  construction  appeals  have  been 
regulated,  since  the  passing  of  the  statutes,  in  causes  touching  the 
Crown.  And  we  find  that  the  course  and  practice  has  been  uniform, 
that  appeals  in  causes  touching  the  Crown,  *have  been  made  to  i  [  *143  ] 
the  King  in  Chancery,  or  King  in  Council,  and  determined  by  the 
Court  of  Delegates.  And,  after  due  inquiry  and  investigation,  no 
instance  has  been  discovered  of  an  appeal  in  such  cases  to  the 
Convocation.  And  the  report  made  to  us  (2),  that  no  such  instance 
can  be  found,  derives  great  confirmation  from  the  circumstance, 

(1)  2  4  3  Will.  rV.  c.  f»2,  8.  3,  and         (2)  By  Master  Griffith, 
a  4  4  Will.  IV.  c.  41,  8.  3. 
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Ex  parte  that,  notwithstanding  the  great  interest  this  case  has  excited,  and 
Bishop  OF  the  great  ability  and  industry  that  have  been  exercised  in  the 
XBTBB.  course  of  its  prosecution,  the  applicant's  counsel  have  not  suggested 
that  any  instance  has  occurred  of  such  appeal  to  the  Convocation. 

The  several  cases  of  appeals  to  the  Delegates  are  proper  to  be 
adverted  to. 

There  is  a  case  of  Rex  v.  Pigeon,  which  was  an  appeal  by  the 
King's  Proctor,  on  behalf  of  the  Crown,  to  the  Delegates,  and  in 
which,  on  the  22nd  of  May,  1677,  sentence  was  given.  The  appeal 
was  heard  before  Wild,  then  a  Judge  of  the  Queen's  Bench, 
Atkins,  a  Baron  of  the  Exchequer,  and  five  civilians.  It  appears 
that  there  was  a  sentence  remitting  the  cause,  the  King's  Proctor 
dissenting. 

The  case  of  Rex  v.  Elbow  was  heard  in  February  and  March, 
1696,  before  Treby,  Chief  Justice  of  the  King's  Bench,  Bokeby  and 
Turton,  Judges  of  the  Common  Pleas,  Oxendon,  Judge  of  the 
Arches  Court,  Hedges,  Judge  of  the  Admiralty,  and  three  civilians. 
The  Crown  claimed  to  be  entitled  to  the  property  of  the  deceased, 
upon  the  ground  of  his  having  died  a  bachelor,  without  having  kin. 
One  party  claimed  under  a  nuncupative  will,  and  another  party 
claimed  under  a  written  will.  The  decision  of  the  Prerogative 
Court  was  in  favour  of  the  written  will.  The  King  appealed  from 
r*i4i]  that  judgment.  The  case  was  heard  ^before  the  Delegates,  who 
also  pronounced  for  the  written  will,  and  affirmed  the  sentence  of 
the  Prerogative  Court. 

The  case  of  Rex  v.  Turke  and  others  was  heard  on  the 
8rd  of  February,  1695-6,  before  Sir  William  Ellis,  Knight,  and 
four  civilians.  The  Crown  in  this  case  also  claimed  the  goods  of 
an  intestate,  upon  the  absence  of  kin.  The  cause  had  been  heard 
before  Sir  Leoline  Jenkyns,  the  Judge  of  the  Prerogative  Court. 
The  King's  Proctor  appealed  from  the  sentence  to  the  Delegates  ; 
all  parties  appeared,  without  objection  to  the  jurisdiction.  The 
case  was  heard  before  the  Delegates;  but  the  Crown  did  not  appear 
at  the  hearing  :  and  the  sentence  was  affirmed. 

The  case  of  Rex  v.  Weedon  and  Shales  was  heard  on  tlie 
5th  of  March,  1697,  before  the  Chief  Justice  of  the  King  s  Bench, 
a  Judge  of  the  King's  Bench,  and  a  Judge  of  the  Common  Pleas, 
the  official  principal  of  the  Arches  Court,  the  Judge  of  the 
Admiralty,  and  three  civilians.  The  case  related  to  the  effects  of 
Francis  Le  Peyra,  who  was  a  native  of  France,  but  who  died  in 
London,  having  left  a  will  bequeathing  various  legacies  to  alien 
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enemies,  and  appointed  his  brother,  John  Le  Peyra,  sole  executor     Ex  parte 
and  residuary  legatee ;  and,  in  case  of  his  death  before  the  will     bishop  op 
should  be  executed,  he  appointed  Weedon  and  Shales  executors.      Exeter. 
The  Crown  claimed  that  administration  should  be  granted  to  its 
nominee,  by  reason  that  John  Le  Peyra,  who  had  been  appointed 
executor  and  residuary  legatee,  and  the  other  legatees,  were  all 
alien  enemies.    Weedon  and  Shales  appeared,  and  prayed  for  pro- 
bate to  be  granted  to  them ;  and  the  Judge  of  the  Prerogative  Court 
decreed  administration  with  the  will  annexed  to  be  granted  to 
Weedon  and  Shales.     The  King's  Proctor  appealed  to  the  King  in 
Chancery,  and  the   case   was  heard  by   commission,    before  the 
Delegates,  who  pronounced  for  the  appeal,  and  condemned  *Weedon       [  *i<5  ] 
and  Shales  to  20Z.  expenses.     John  Le  Peyra  died  before  the  will 
was  executed;  whereupon  probate  was  decreed  by  the  Judge  to 
Weedon  and  Shales,  the  executors. 

In  the  case  of  Waller  and  Smyth  v.  Heseltine  and  Burgh  (1)  the 
Crown  claimed  the  goods,  upon  the  ground  that  Newport  had  died 
intestate,  and  was  a  bastard.  One  party  propounded  a  will,  and 
claimed  as  executors ;  another  party  claimed  as  next  of  kin,  on  the 
ground  of  intestacy.  The  Crown  claimed  to  suspend  the  pro- 
ceedings as  between  it  and  the  next  of  kin,  until  the  suit  between 
the  next  of  kin  and  the  executors  should  be  determined.  The 
Court  ordered  the  proceedings  to  go  on  in  pari  passu.  The  case 
was  afterwards  heard  before  Sir  William  Wynn,  the  Judge  of  the 
Prerogative  Court,  on  the  4th  of  December,  1792,  when  he  decreed 
letters  of  administration  to  Waller  and  Smyth,  surviving  executors 
of  James  Smyth,  one  of  the  next  of  kin  of  the  deceased.  The 
Rinr;*s  Proctor  appealed  to  the  Delegates :  the  parties  appeared, 
without  objection,  to  the  jurisdiction.  The  usual  libel  of  appeal 
and  process  were  brought  in;  and  an  allegation  was  afterwards 
brought  in  by  the  King's  Proctor,  in  support  of  the  claim  of  the 
Crown.  The  Delegates,  at  the  prayer  of  the  respondents,  affirmed 
the  sentence,  and  remitted  the  cause;  the  King's  Proctor  not 
appearing,  and  having,  on  the  20th  of  July,  1797,  declined  further 
to  prosecute  the  appeal.  The  Delegates  were  Mr.  Baron  Thompson 
and  certain  civilians. 

There  is  another  case,  to  which  reference  should  be  made.    That 
is  the  case  of  Walrond  v.  Pollard  (2),  which  has  been  referred  to  by 
the   name    of  Qoodman's   case.      In  that  case,   the  Crown  had 
nominated  Goodman  Dean  of  the  cathedral  church  of  Wells,  who       ^ 
{!)  1  Phillimore,  170.  (2)  Dyer,  273  a. 
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Kx  parte      afterwards  *accepted  the  prebend  of  Wyveliscombe  in  the  same 
Bishop  OF    church,   and  in  consequence  was  subsequently  deprived  of  the 
Exeter.      deanery  by  the  Bishop,  by  virtue  of  the  King's  letters-patent  of 
visitation  of  the  Dean  and  Chapter  there.    Goodman  appealed  from 
that  sentence  to  the  Archbishop  of  Canterbury,  who  affirmed  the 
sentence  of  deprivation ;  and,  in  consequence,  Goodman  appealed 
to  the  King ;  and  the  two  previous  sentences  were  affirmed,  and, 
of  course,  under  a  commission  of  Delegates.    In  the  reign  of  Mary, 
a  commission  at  the  suit  of  Goodman  was  granted  to  four  Delegates, 
who  reversed  the  two  sentences  which  had  been  pronounced,  and 
restored  Goodman.  Turner,  who  had  been  appointed  to  the  deanery 
by  King  Edward  the  Sixth,  upon  the  deprivation  of  Goodman,  and 
who  had  himself  been  deprived  by  the  subsequent  sentence  of  the 
Delegates  in  the  reign  of  Mary,  in  the  reign  of  Elizabeth  obtained  a 
new  commission  to  Delegates;  and,  under  that  commission,  the 
sentence  by  which  Goodman  had  been  restored  was  reversed,  and 
Turner  was  restored.     Subsequently,  upon  the  petition  of  Good- 
man, a  further  commission  was  granted  to  other  Delegates,  who 
affirmed  the  last  preceding  sentence ;  after  which,  Goodman  died. 
It  appeared  that  Goodman  had  granted  certain  leases :  and  two 
questions  arose  in  the  cause,  first,  whether  Goodman  was  Dean  at 
the  time  he  granted  the  leases,  secondly,  whether  the  leases  required 
confirmation  by  the  King.    It  has  been  said  that  the  case  is  not 
perfectly  intelligible;  and  it  may  be  so  in  certain  respects:  but, 
whatever  ambiguity  may  appear  in  respect  of  some  parts  of  the 
case,  there  is  none  in  regard  to  the  facts  which  have  any  bearing 
upon  the  present  case  :  and  they  are,  that  the  Crown  was  patron  of 
the  deanery,  and  had  appointed  Goodman;  and  that,  upon  his, 
Goodman's,  being  deprived,  he  appealed  to  the  Archbishop,  and 
afterwards  from  the  Archbishop  to  the  King,  upon  which  appeal 
[*147]      *the  sentences  of  deprivation  were  affirmed;    which  affirmation 
must,  of  course,  have  been  by  Delegates.    There  were  also  three 
subsequent  appeals  against  the  sentence  of  deprivation,  and  all  to 
Delegates.    The  first  appeal  was  in  the  reign  of  Edward  the  Sixth, 
a  period  very  approximate  to  the  passing  of  the  statutes  in  ques- 
tion.   The  second  was  in  the  time  of  Mary,  during  whose  reign  the 
statutes  of  24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII.  c.  19,  did  not 
exist  (I).    And  the  third  and  fourth  appeals  were  in  the  reign  of 
Elizabeth,  in  the  first  year  of  whose  reign  the  statutes  in  question, 
were  re-enacted  and  revived  (2).    And  this  case  must  have  occurred 
(1)  Repealed  1  &  2  Phil.  &  M.  c.  8.  (2)  1  £liz.  c.  1. 
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soon  after  the  revival  of  those  statutes.    And  the  case  itself,  con-      Ex  parte 
taining  the  statement  of  those  appeals  to  the  Delegates,  is  reported     bishop  of 
by  Lord  Chief  Justice  Dyer,  to  whose  authority  Lord  Coke  refers  in      Exetkb. 
his  Fourth  Institute,  which  has  been  cited,  and  who  became  Chief 
Justice  about  the  time  the  reviving  statute  passed,  having  been  a 
Judge  some  years  before.     The  first  reported  case,  therefore,  which 
has  any  relation  to  the  question,  must  have  occurred  some  time 
before  the  10th  of  Elizabeth,  and  the  last  case,  in  the  year  1792. 

The  cases  referred  to,  excepting  Goodman's  case,  it  will  be 
observed,  all  occurred  in  causes  testamentary ;  being  a  large  class 
named  in  the  statute  of  24  Hen.  VIII.  c.  12 ;  and  yet  the  appeals, 
being  made  after  the  25  Hen.  VIII.  c.  19,  were  made  to  the  Dele- 
^tes,  and  not  to  the  Convocation.  This  course  clearly  would  not 
have  been  pursued,  if  the  9th  section  of  the  24  Hen.  VIII.  had  been 
deemed  to  be  in  force,  to  the  exclusion  of  the  appeal  given,  by  the 
statute  25  Hen.  YIH.  c.  19,  to  the  King  in  Chancery :  and,  if  such 
was  Ibe  construction  in  relation  to  the  enumerated  causes  in  the 
statute  of  24  Hen.  YIIL,  d  fortiori  the  appeal  in  the  present  case  to 
the  Delegates,  which  is  under  the  statute  of  25  Hen.  YIIL,  is  free 
from  objection. 

All  tbe  cases  which  have  been  named,  except  the  last,  reported  [  H8  ] 
in  1  Phillimore,  170,  occurred  when  the  Court  of  the  Convocation 
was  in  more  active  operation  than  it  has  been  in  modem  times,  and 
were  heard  before  eminent  Judges :  and  it  cannot  reasonably  be 
doubted  that  reference  must  have  been  had  to  the  statutes  in  ques- 
tion, and  their  true  construction  considered ;  and  that  either  no 
doubt  was  entertained  that  the  appeals  to  the  Delegates  were  well 
founded,  even  though  the  Crown  was  touched  by  them,  or  that  the 
construction  must  have  been  discussed  and  determined  upon  judi- 
cially. In  either  view,  they  are  consistent  with  the  construction 
now  adopted  by  the  Coubt,  and  inconsistent  with  any  other. 

In  the  case  which  is  reported  in  1  Phillimore,  170,  Sir  William 
Srott  was  the  King's  Advocate  who  appealed  on  his  behalf,  one  of 
the  last  persons  likely  to  have  prosecuted  an  appeal  on  behalf  of 
the  Crown  to  a  wrong  tribunal,  or  to  have  been  unacquainted  with 
the  statutes  in  question. 

In  sapport  of  the  present  application,  in  addition  to  the  argu- 
ments offered  upon  the  construction  of  the  statutes,  it  was  stated 
that  there  was  a  succession  of  authority  in  text-books,  truly  said  to 
be  of  great  authority:  but  it  will  appear,  in  fact,  that  all  the 
passages  cited  subsequently  to  tbe  time  of  Lord  Coke,  are  referable 
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Ex  parte      to  tlie  single  authority  of  the  Foarth  Institute ;  and  most,  if  not 

The 

Bishop  of  ^^h  of  tbem  expressly  refer  to  it.  And  it  appears  to  us,  that  the 
Exeter.  effect  of  the  several  passages  quoted  has  not  been  correctly  appre- 
ciated ;  and  that,  upon  due  examination  they  will  not  be  found 
entitled  to  the  reliance  which  has  been  placed  upon  them.  It  is 
necessary,  therefore,  accurately  to  examine  the  effect  of  the  passages 
in  the  Fourth  Institute :  and  it  will  appear  that  Lord  Coke  detailed 
successively  the  provisions  of  two  several  Acts  of  Parliament ;  and 
[  ^H9  ]  what  Lord  *Goke  has  stated  as  the  provisions  of  one  statute,  the 
subsequent  text-writers  have  adopted  as  the  joint  result  of  both 
statutes,  a  result  upon  which  Lord  Coke  himself  expressed  no 
opinion. 

There  are  several  passages  in  the  Fourth  Institute  relevant  to 
this  subject. 

The  first  is  to  be  found  in  cap.  74,  p.  828,  under  the  head  of 
"  Courts  of  Convocation."  In  the  margin,  the  24  Hen.  VIII.  c.  12, 
and  1  Eliz.  c.  1,  are  noted;  and,  opposite  to  these  statutes,  and 
plainly  only  referring  to  them,  the  text  states,  ''  If  any  cause  shall 
depend  in  contention  in  any  Ecclesiastical  Court,  which  may  or 
shall  touch  the  King,  the  party  grieved  shall  or  may  appeal  to  the 
Upper  House  of  Convocation."  And  it  is  to  be  observed  that  this 
passage,  which  refers  to  the  24  Hen.  VIII.  c.  12,  inaccurately 
states,  that,  by  that  statute,  if  any  cause  shall  depend  touching 
the  King,  appeal  shall  be  to  the  Upper  House  of  Convocation; 
whereas,  that  statute  applies  only  to  certain  classes  of  causes  there 
enumerated.  The  1  Eliz.  c.  1,  is  only  referred  to,  because  it 
repealed  a  repealing  statute  passed  in  the  reign  of  Philip  Sc 
Mary,  and  revived  the  24  Hen.  VIII.  c.  12,  and  25  Hen.  VHI.  c.  19, 
and  other  statutes. 

In  p.  887  of  the  Fourth  Institute,  under  the  title  of  "  The  Court 
of  the  Arches  of  the  Archbishop  of  Canterbury,"  after  speaking  of 
the  Judge  of  the  Court,  the  text  states,  "  He  hath  ordinary  juris* 
diction  in  spiritual  causes  in  the  first  instance,  and,  by  appeal, 
through  the  whole  province  of  Canterbury,  as  it  appeareth  by  the 
statute  of  24  Hen.  VIII.  c.  12.  And  from  this  Court  of  the  Arches 
the  appeal  is  to  the  King  in  Chancery,  by  the  said  Act  of  the 
25  Hen.  VIII."  It  is  to  be  observed,  that,  in  this  passage,  which 
refers,  not  to  one  of  the  statutes  only,  but  to  both,  the  appeal 
is  stated  to  be  to  the  King  in  Chancery,  in  general  terms,  and  not 
as  subject  to  any  restriction  to  cases  that  touch  the  King. 
[  150  ]  In  page  839,  under  the  head  of  "  The  Court  of  Delegates,  and 
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eonseqnently  of  appeals/*  there  is  noted  in  the  margin  the  statute     Ex  parte 
of  25  Hen.  VIII.  c.  19;  and  the  text  opposite  states  that  "the     bis^opok 
Court  sits  upon  appeals  to  the  King  in  Chancery  in  three  causes,      2*btbb. 
first,  when  sentence  is  given  in  any  ecclesiastical  cause  by  the 
Archbishop  or  his  oflScial,  secondly,  when  any  sentence  is  given  in 
any  ecclesiastical  cause  in  places  exempt,  thirdly,  when  a  sentence 
is  given  in  the  Admiralty  Court."   Thus,  the  three  classes  of  causes 
are  treated  as  subject  to  the  same  appeal,  with  no  exception ;  it 
being   quite  obvious  that  the  second  and  third  classes  have  no 
relation  to  the  Court  of  Convocation. 

In  another  passage  in  p.  839,  Lord  Coke  states, ''  that,  as  appeals 
are  grounded  upon  Acts  of  Parliament,  it  will  be  pertinent  to  set 
down  the  resolution  of  the  Judges,  and  of  the  learned  in  ecclesias- 
tical law,  which  doth  sum  up  in  what  causes,  from  what  Courts, 
and  in  what  time,  appeals  are  to  be  made,  and  other  necessary 
incidents  concerning  the  same,  as  the  Lord  Dyer,  under  his  own 
hand,  hath  reported."  And,  after  this  passage,  and  under  the  head 
of  "  Appeals,"  is  noted  in  the  margin  the  statute  of  24  Hen.  VIII. 
c.  12,  and  ''that,  in  causes  testamentary,  &c.,  appeals  from  the 
Archdeacon  shall  be  to  the  Bishop,  and  from  the  Bishop  to  the 
Archbishop,  and  no  further,"  and  proceeds,  under  the  word  "Item," 
"from  the  Archdeacon  or  commissary  of  the  Archbishop,  to  the 
Arches,  &c."  Opposite  to  this  passage,  in  the  margin,  are  the 
words  ''  See  infra.  This  is  altered  by  the  statute  of  25  Hen.  VIII., 
in  the  next  page."  Then  follows,  "Item,  where  the  matter  touchelh 
the  King,  the  appeal  is  to  be  made  to  the  Higher  Convocation  House 
of  that  province,  and  no  further,  to  be  finally  there  determined." 
Then  again  is  quoted  in  the  margin  the  25  Hen.  VIII.  c.  19 :  and, 
opposite  to  that  quotation,  in  the  text,  are  the  words,  "  A  general 
prohibition  that  no  appeals  *shall  be  pursued  out  of  the  realm,  to  L  ^'^^^  1 
Rome  or  elsewhere.  Item.  A  general  clause,  that  all  manner  of 
appeals,  what  matter  soever  they  concern,  shall  be  made  in  such 
manner,  form,  and  condition  within  the  realm,  as  it  is  above  ordered 
by  the  24  Hen.  VIII.  in  the  three  causes  aforesaid,  viz.,  from  the 
Archbishop's  Court  to  the  King  in  his  Chancery,  where  a  commis- 
bion  shall  be  awarded  for  the  determination  of  the  said  appeal ; 
and  from  thence  no  further."  And,  again,  in  the  margin  is  a 
note — •'  See  the  page  precedent."  "  Item.  That  persons  exempt 
shall  likewise  pursue  their  appeal  in  the  Chancery,  ut  aiiprd,  and  not 
to  the  Archbishop."  The  author  here  has  merely  been  setting  down  * 
the  effect  of  the  statutes,  in  succession:    and,  when  he  speaks 
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Ez  parte      of  appeals  to  the  Convocation,  it  is  under  the  bead  of  the  statute 

Xhe  

Btshop  op     of  the  24  Hen.  VIII. 

ExiBTKB.  jj.  ^^g  jjQj.  micierstood,  when  the  motion  was  made,   that  the 

passages  then  read  referred  to  particular  statutes  noted  in  the 
margin  :  and,  in  fact,  there  is  no  passage  to  be  found  importing  that 
an  appeal  to  the  Convocation  is  given  in  any  case  whatever  under 
the  25  Hen.  VIII.  c.  19. 

Such  are,  it  is  believed,  all  the  passages  in  the  Fourth  Institute 
which  have  any  relation  to  this  subject. 

The  next  authority  referred  to  was  Bacon's  Abridgment  (i),  "Of 
appealing  from  an  inferior  to  a  superior  Court."    It  is  there  said, 
that,  **  by  the  24  Hen.  VIII.  c.  12,  from  the  Archdeacon's  Court,  the 
appeal  is  to  the  Bishop :  but,  when  the  cause  is  commenced  before 
an  Archdeacon,  or  any  Archbishop,  or  his  commissar}^  the  appeal 
is  to  the  Court  of  Arches."    It  is  then   stated,   that,   "by  the 
25  Hen.  VIII.  c.  19,  the  appeal  from  the  Prerogative  Court  is  to  the 
King  in  Chancery,  who  appoints  Delegates,  by  commission,  to  hear 
and  determine  the  appeals."     "And  it  seems  by  the  said  statute, 
[  *is2  ]       that  an  appeal  from  the  *Arches  is  to  be  to  the  King  in  Chancery/* 
There  is  a  reference  in  this  last  paragraph  to  the  margin,  in  which 
there  is  a  note  stating,  "that,  by  the  24  Hen.  VIII.  c.  12,  such 
appeal  is  to  be  to  the  Archbishop ;  and  so  is  the  Fourth  Institute,  841." 
The  text  then  proceeds  thus:  "Also,  by  the  25  Hen.  VIII.  c.  19, 
appeals  of  the  court  of  the  peculiars,  or  places  exempt,  shall  be 
henceforth  into  the  Chancery.    If  the  matter  concerns  the  King, 
the  appeal  must  be  to  the  higher  House  of  Convocation."    In  the 
margin  is  quoted  as  the  authority  for  this  statement,  4  Inst.  839, 
840,  which,  as  has  been  before  observed,  does  not  purport  to  be  an 
authority  that  appeals  under  the  25  Hen.  VIII.  c.  19,  touching  the 
King,  are  to  the  Convocation,  but  rather  the  contrary :  and   in 
Bacon's  Abridgment,  in  the  passage  previous  to  the  statement 
referred  to,  when  speaking  expressly  of  the  25  Hen.  VIII.  c.  19,  it 
is  said,  without  qualification — "The  appeal  from  the  Prerogative 
Court  is  said  to  be  to  the  King  in  Chancery :"  and,  under  the  head  of 
the  "Court  of  Delegates,"  there  is  a  paragraph  setting  forth  the  4tli 
section  of  the  25  Hen.  VIII.  c.  19,  in  terms,  without  any  qualifica- 
tion whatever  in  regard  to  the  appeal  there  given,   from    the 
Archbishop  to  the  King  in  Chancery.    The  only  passage,  therefore, 
in  this  book,  which  gives  colour  to  the  argument,  is,  the  short  para- 
graph stating,  that,  "if  the  matter  concerns  the  King,  the  appeal 
(1)  Title  Ecclesiastical  Courts  (B). 
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must  be  to  the  higher  House  of  Convocation ;"  and  which  refers,  as      Ex  parte 

The 
before  mentdoned,  to  the  passage  in  the  Fourth  Institute.  Bishop  ov 

Comyns's  Digest  (i)  has  also  been  cited.  It  is  there  said:  **Iu  ^^^"k* 
causes  ecclesiastical,  if  the  King  be  concerned,  there  shall  be  an 
appeal  to  the  Upper  House  of  Convocation.  ''This  passage  also 
refers,  as  the  authority,  to  4  Inst.  889,  840,  and  to  the  title  "Prero- 
gative," *{D.  15).  Under  this  reference,  appeals  to  the  Convocation  [  •les  ] 
are  spoken  of :  and,  under  that  letter,  the  24  Hen.  YIII.  c.  12,  alone 
is  referred  to,  and  which  correctly  states,  that,  by  that  statute,  in 
causes  testamentary,  or  of  marriage,  divorce,  tithes,  &c.,  which  may 
touch  the  King,  the  appeal  shall  be  to  the  Upper  House  of  Con- 
vocation. Neither  of  these  passages,  therefore,  when  accurately 
examined,  are  authorities  for  the  position  for  which  they  were  cited. 
Under  the  same  head  of  "Prerogative,"  in  Comyns,  "Appeal," 
(D.  13),  the  statute  24  Hen.  YIII.  c.  12,  is  referred  to ;  and,  after 
speaking  of  the  appeals  given  by  that  statute,  it  states,  "if  the  King 
be  concerned,  the  appeal  shall  be  to  the  Upper  House  of  Con- 
vocation," and  refers  again  to  4  Inst.  889,  840.  But  the  next 
paragraph  is,  "And  by  the  statute  of  25  Hen.  YIII.  c.  19,  appeals 
shall  be  made  in  the  same  manner  in  all  causes,  of  what  nature 
soever."  This  paragraph  is  by  no  means  necessarily  to  be 
associated  with  the  paragraph  immediately  preceding  it,  but  may 
be  well  satisfied  by  its  being  referred  to  the  statute  of  the  24  Hen.  YIII. 
c.  12,  so  far  as  the  manner  of  conducting  appeals  is  regulated ; 
especially  as,  under  letter  (D.  14),  both  statutes  are  referred  to, 
and  the  4th  section  of  the  25  Hen.  YUI.  c.  19,  and  the  6th  section 
of  that  statute,  are  quoted,  without  any  qualification  or  restriction 
whatever  in  regard  to  causes  touching  the  King ;  but,  on  the  contrary, 
immediately  after  the  statement  of  those  two  sections,  it  is  said — 
"  and  therefore,  in  all  ecclesiastical  causes,  an  appeal  lies  to  the 
l>elegates."  Upon  the  whole,  therefore.  Lord  Chief  Baron  Comyns 
is  by  no  means  an  authority  that  the  appeal  in  the  present  case  did 
not  lie  to  the  Delegates, — rather  the  contrary. 

Wooddeson's  Lectures  (2)  was  also  referred  to.  The  author,  in 
speaking  of  the  25  Hen.  YIII.  c.  19,  and  of  the  *Convocation,  and  [  'isi  ] 
the  King's  right  to  prorogue  and  dissolve  it,  proceeds,  "By  the  same 
prerogative,  the  King  is  the  ultimate  Judge  in  matters  and  causes 
ecclesiastical.  If,  indeed,  the  cause  affect  the  King,  an  appeal  may, 
by  the  statute  of  the  24  Hen.  YIII.  c.  12,  be  brought  to  the  Upper 

(1>  Title    Convocatiou,  (D.),  ••Tlie  (2)  Vul.  L  p.  76. 

Jurmdictiuu." 

82—2 
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,    Kz  parte      HouBe  of  Convocation."    Thus  spealcing  ae  if,  bj  that  statnte,  an 
The 
Bishop  of     appeal  to  the  Convocation  was  given  in  all  cases  ;  which,  as  before 

ExETBH.  ggQjj^  ^j^g  neyej.  the  case.  He  proceeds:  "This  provision  does  not 
seem  abrogated  by  the  subsequent  statute  of  the  25  Hen.  YIH.  c.  19, 
by  which  appeals  are  to  be  made  from  the  archiepiscopal  Courts  to 
the  King  in  Chancery:"  and  reference  here  also  is  made  to  the 
foundation  of  all  these  extracts — the  Fourth  Institute,  pp.  389, 840. 
The  authority,  therefore,  of  this  passage,  referring  only  to  the  4  Inst., 
before  observed  upon,  cannot  be  deemed  entitled  to  any  weight. 

Bum's  Ecclesiastical  Law  was  likewise  mentioned.  In  that  book, 
under  the  title  ''Appeal"  (i),  the  2nd  and  4th  sections  of  the 
24  Hen.  YIII.  c.  12,  are  set  out  also  with  a  reference  to  the  Fourth 
Institute,  889.  In  p.  59,  the  25  Hen.  VIII.  c.  19,  ss.  8  and  5  are  set 
out :  and  in  p.  61,  the  4th  section  of  25  Hen.  YIII.  c.  19,  is  set  out, 
followed  by  remarks  upon  the  subject  of  appeal,  but  which  contain 
no  suggestion  of  any  limitation  or  restriction,  in  any  case  whatever, 
upon  the  appeal  to  the  King  in  Chancery.  In  p.  68,  the  9th  section 
of  the  24  Hen.  VIII.  c.  12,  is  set  out,  with  a  reference  to  4  Inst, 
p.  889,  840,  but  without  comment.  Immediately  afterwards,  the 
6th  section  of  25  Hen.  VIII.  c.  19,  is  set  out  as  an  universal  proposi- 
tion, with  a  reference  to  a  note  at  the  foot,  stating — 'therefore,  in 
all  ecclesiastical  causes,  appeal  lies  to  the  Delegates.  4  Inst.  889.'* 
[  *155  ]  These  passages  are  all  that  are  to  be  found  in  Bum  ^applicable 

to  this  subject ;  and  the  result  seems  to  be,  that  it  is  an  authority 
rather  against  the  argument,  than  in  support  of  it. 

Beference  was  also  made  to  Blackstone  (2).  That  author,  in 
relation  to  the  statute  of  25  Hen.  VIII.,  states  that  that  statute 
was  but  declaratory  of  the  antient  law  of  the  realm ;  and  refers  to 
4  Inst.  841,  and  then  adds, — ''  But,  in  case  the  King  himself 
be  party  in  any  one  of  those  suits,  the  appeal  does  not  lie  to 
him  in  Chancery,  which  would  be  absurd ;  but,  by  the  statute  of 
24  Hen.  VIII.  c.  12,  to  all  the  Bishops  of  the  realm  assembled  in 
the  Upper  House  of  Convocation."  This  statement  refers  to  the 
24  Hen.  VIII.  c.  12 :  and  the  statute  of  25  Hen.  VIII.  c.  19,  is 
referred  to  in  this  and  other  passages  of  Blackstone  generally. 
And,  in  p.  65,  in  speaking  of  the  court  of  peculiars,  it  states 
"  All  ecclesiastical  causes  arising  there,  from  which  an  appeal  lay- 
formerly  to  the  Pope,  now,  by  the  statute  of  25  Hen.  VIII.  c.  19,  is, 
to  the  King  in  Chancery."  And,  again,  in  speaking  of  the  Preroga- 
tive Court,  it  is  said,  "  An  appeal  lies,  by  the  statute  of  25  Hen.  VIII. 
(1)  Vol.  I.  p.  68.  (2)  3  Bl.  Com.  67. 
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c.  19,  to  the  King  in  Chancery,  instead  of  the  Pope,  as  formerly."      Ex  parte 
This  passage  is  unaccompanied  by  any  qualification;  yet,  in  the     bishop  of 
passage  in  p.  67,  when  stating  that  the  appeal  is  to  the  Convocation,      Exetbb. 
in  any  of  those  suits  enumerated  in  the  24  Hen.  YIII.  c.  12,  reference 
is  made  only  to  appeals  under  the  24  Hen.  VHI.,  and  nothing  said 
respecting  appeals  arising  under  the  25  Hen.  YIII.  c.  19,  or  of  the 
effect  of  the  25  Hen.  VHI.  c.  19,  upon  the  appeals  under  the   24 
Hen.  VIII.  c.  12. 

Blackstone,  in  thus  referring  to  the  statutes,  gives  no  opinion 
whatever,  except  upon  the  effect  of  the  9th  section  of  the  24  Hen.  YIII. 
c.  12,  upon  which,  taken  by  itself,  no  doubt  has  ever  been  enter- 
tained. It  is  unnecessary,  therefore,  to  consider  what  would  have 
been  *the  weight  of  an  opinion,  if  expressed,  as  compared  with  [  '1^6  ] 
the  practice  which  has  prevailed. 

In  Serjt.  Stephen's  edition  of  Blackstone  (1),  the  passage  before 
referred  to  is  set  out  in  the  following  manner :  "  But,  in  case  the 
King  himself  be  party  in  any  of  these  suits,  the  appeal  did  not  then 
lie  to  himself  in  the  Delegates,  which  would  have  been  absurd,  but, 
by  the  statute  of  24  Hen.  YIII.  c.  12,  is  given  " — then  the  following 
passage  is  in  brackets  — ''  (to  all  the  Bishops  of  the  province, 
a.°sembled  in  the  Upper  House  of  Convocation)."  And  the  editor 
then  proceeds  to  state—"  By  the  2  &  3  Will.  lY.  c.  92,  it  is  now 
provided,  that  every  person  who  might  formerly  have  appealed 
under  25  Hen.  YIII.  c.  19,  may  now  appeal  to  her  Majesty  in 
Council ;  and,  by  3  it  4  Will.  lY.  c.  41,  s.  3,  and  6  &  7  Yict.  c.  38, 
8.  11,  that  her  Majesty  shall  (may)  by  Order  in  Council  direct  that 
all  appeals  from  ecclesiastical  or  other  Courts  shall  be  referred  to 
the  Judicial  Committee  of  the  Privy  Council."  This  passage  cannot 
be  referred  to  as  authority,  whatever  respect  is  due  to  the  very 
learned  editor ;  but  his  opinion  as  to  the  effect  of  the  recent  statutes, 
is  intimated  with  sufficient  distinctness. 

Ayliffe's  Parergon  was  also  cited :  but  the  particular  reference 
was  not  given  :  and  the  only  passage  that  appears  to  have  any  appli- 
cation, is  in  pages  83,  84,  where  the  statute  of  the  24  Hen.  YIII. 
only  is  mentioned.  In  p.  83,  the  statute  is  mentioned,  and  it 
is  said,  that,  for  avoiding  delays  in  appeals  in  causes  testamentary, 
matrimonial,  tithes,  &c.,  which  concern  the  King,  or  any  other 
person,  the  same  shall  be  finally  determined  within  the  King's 
jarisdictiou.  And  then,  after  the  regulations  of  the  statute  as  to 
the  order  of  appeals,  and  the  time  within  which  they  are  to  be  made, 
(1)  Vol,  HI.  2nd  ed.  p.  40q. 
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Ex  parte      he  proceeds  :  "  And  the  cause  or  suit  concerns  the  King,  the  *party 

Bishop  op     grieved  may,  within  fifteen  days,  appeal  to  the  prelates  assembled 

Exeter.       f^y  ^j^^  King's  writ)  in  Convocation,  then  next  in  being  or  ensuing  :" 

""  ■•       and  it  is  added,  "  see  the  Act  itself."     Such  is  the  only  passage  to 

be  found :  and  it  will  be  observed  that  the  author  has  never  at  all 

referred  to  the  statute  upon  which  the  question  solely  depends,  viz. 

the  25  Hen.  VIII.  c.  19.     He  mentions  the  24  Hen.  Mil.  c.  12, 

inaccurately,  by  stating  that  the  appeal  to  the  Convocation  must  be 

made  in  fifteen  days.  But  his  remarks  are  confined  to  the  appeal  to  the 

Convocation  in  the  causes  mentioned  in  the  statute  of  24  Hen.  YLII. 

c.  12,  of  which  causes  this  is  not  one.     If  all  consideration  of  the 

25  Hen.  VIII.  c.  19,  is  excluded,  of  course  no  doubt  exists  in  regard 

to  the  causes  mentioned  in  the  24  Hen.  VIII.  c.  12. 

The  principal  authorities  presented  to  the  Court  upon  the  appli- 
cation for  the  rule,  have  now  been  referred  to  ;  and,  upon  a  deliberate 
review  of  them,  no  one  refers  to,  or  is  founded  upon,  any  judicial 
decision  or  dictum ;  nor  do  they  appear  to  be  the  result  of  an 
examination  into  the  effect  or  construction  of  the  two  material 
statutes  in  connection ;  but,  as  before  stated,  some  of  them  merely 
give  the  sections  of  each  of  the  statutes,  and  others  state  the  effect 
of  a  provision  in  one  of  the  statutes,  as  though  it  were  the  result  of 
the  provisions  of  both.  They  cannot,  therefore,  properly  have  any 
effect  in  controlling  a  construction  which  appears  to  us  to  be 
warranted  by  the  language  of  the  statute  of  the  25  Hen.  VIII.  c.  19, 
and  to  be  supported  by  and  consonant  with  a  course  of  construction 
and  practice  beginning  in  the  reign  of  Queen  Elizabeth,  at  a 
comparatively  recent  period  after  the  Acts  of  Parliament  in  question 
came  into  operation,  and  continuing  in  1812, — that  practice  having 
occurred  before  several  Judges  of  great  eminence,  and  unopposed 
by  a  single  instance  consistent  with  the  opposite  construction,  or  a 
[  *158  ]  single  judicial  dictum.  *And  it  does  not  appear  that  any  book  of  prac- 
tice, or  of  forms,  relating  to  appeals,  contains  any  form  or  direction 
applicable  to  the  prosecution  of  an  appeal,  under  these  statutes,  to 
the  Convocation. 

In  determining  upon  the  present  application,  we  have  attentively 
considered  the  circumstances  under  which  it  comes  before  us.  The 
litigant  parties  have  concurred  in  prosecuting  the  appeal  to  the 
Judicial  Committee ;  and,  after  a  decision  has  been  come  to,  an 
objection  is  for  the  first  time  made,  upon  the  ground  of  a  want  of 
jurisdiction  in  the  tribunal. 

The  case  was  elaborately  moved  before  the  Court  of  Queen's  Bench. 
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That  Court  has  pronounced  a  deliberate  judgment  upon  the  con-      ex  parte 
struction  of    the  statutes;  and  the  applicant  has  since  exercised     bishop  op 
his  undoubted  right  of  making  a  similar  application  to  this  Court ;      Exbtbr. 
and,  when  so  doing,  the  learned  counsel  who  made  the   motion, 
brought  before  us  all  the  authorities  that  there  is  any  reason  to 
suppose  have  any  bearing  upon  the  subject.    The  Court  of  Queen's 
Bench  having  stated  that  there  were  several  instances  of  appeals 
to  the  Delegates,  founded  upon  the  construction  adopted  by  that 
Conrt,  nothing  was  presented  to  us  during  the  argument  in  support 
of  the  application,  tending  to  create  any  doubt  of  the  accuracy  of 
that  statement, — although  we  cannot  but  suppose  that  due  investiga- 
tion was  made  as  to  the  fact  of  such  instances  having  occurred,  and 
of  their  applicability  to  the  case.    And  we  have  informed  ourselves 
of  the  particulars  of  those  cases,  as  before  detailed :  and,  further,  no 
appeal  has  been  discovered  to  have  been  made  to  the  Convocation. 

Under  these  circumstances,  we  have  every  reason  to  conclude  that 
further  discussion  will  not  furnish  additional  information,  or  throw 
more  light  upon  the  subject ;  and,  passing  by  any  other  question  to 
which  *the  application  might  be  subject  (l),  and  founding  our  [  •159  ] 
decision  simply  upon  the  construction  of  these  particular  antient 
statutes,  as  supported  by  the  usage  in  the  only  instances  of  appeals, 
in  matters  touching  the  Crown,  known  to  have  occurred  since  they 
passed,  we  think  that  it  would  not  be  consistent  with  the  due 
discharge  of  our  duty,  but  would  only  tend  to  prolong  a  useless 
discussion,  to  grant  any  rule. 

The  late  appeal  in  the  case  of  The  Duchy  of  Lancaster  has  not 
been  enumerated  among  the  instances  of  appeal  conformable  to  the 
construction  of  the  statute  adopted  by  the  Court,  because  it  has 
occurred  to  us,  that,  as  the  question  was,  in  which  of  two  rights 
the  Crown  was  entitled  to  the  subject-matter  in  contest,  the  litiga- 
tion may  not  have  been  of  that  contentious  character  which  would 
render  the  case  an  authority  in  support  of  the  jurisdiction  to  which 
appeal  was  there  made. 

The  judgment  of  the  Court  is,  that  there  be  no  rule  in  this  case. 

Rule  refused  (2). 

(1)  This  judgment,  it  will  be  ob-  wards  made  to  the  Court  of  Exchequer. 
eerred,  leaves  untouched  the  question  That  Court  granted  a  rule  to  show 
whether  this  was  a  case  which  touched  cause,  which,  after  a  very  elaborate 
the  Crown  ;  nor  does  it  notice  the  argument,  and  time  taken  for  delibera- 
effect  of  the  3  ft  4  Will.  lY.  c.  41,  s.  3,  tion,  was  discharged,  with  costs.  See 
and  6  &  7  Vict,  c  38,  s.  11.  82  E.  R.  797  (5  Ex.  630). 

[2)  A  similar  application  was  after- 
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I860.  HlTCHIisS  V.   The  KILKENNY  KAILWAY 

^—'  COMPANY. 

[  ^^^  3  (10  0,  B.  160—163;  S.  0.  20  L.  J.  C.  P.  31 ;  15  Jur.  336.) 

The  proper  course  to  obtain  execution  against  a  shareholder  of  a  public 
Company,  under  the  8  &  9  Vict.  c.  16,  s.  36,  is,  by  motion  for  a  scire  facnis, 
and  not  by  a  motion  for  a  rule  to  show  cause  why  execution  should  not 
issue  against  such  shareholder  (1). 

A  scire  facias  will  not  be  granted  upon  an  affidavit  merely  stating  that 
judgment  has  been  obtained  against  the  Company,  and  that  two  writs  of 
jfi,  fa,  issued  against  them,  and  had  been  returned  nulla  bona, 

UyTHANK,  on  a  former  day  in  this  Term,  obtained  a  rule  calling 
upon  George  Emery,  a  shareholder  in  the  Kilkenny  and  Great 
Southern  and  Western  Railway  Company,  to  show  cause  why 
execution  should  not  issue  against  him,  under  the  8  &  9  Vict.  c.  16, 
s.  86.  The  motion  was  founded  upon  an  affidavit  by  the  clerk  to 
the  plaintiff's  attorney,  which  stated  that  judgment  had  been 
recovered  against  the  Company,  and  two  writs  of  fi.  fa.  issued 
against  them,  one  into  Middlesex,  and  the  other  into  Surrey,  both 
of  which  had  been  returned  nvUa  bona. 

Slade  now  showed  cause  : 
This  motion  is  misconceived.  The  application  should  have  been, 
for  leave  to  issue  a  scire  facias.  The  86th  section  of  the  8  &  9  Vict, 
c.  16,  enacts,  that,  "  if  any  execution,  either  at  law  or  in  equity, 
shall  have  issued  against  the  property  or  effects  of  the  Company, 
and  if  there  cannot  be  found  sufficient  whereon  to  levy  such 
execution,  then  such  execution  may  be  issued  against  any  of  the 
shareholders,  to  the  extent  of  their  shares  respectively  in  the 
capital  of  the  Company  not  then  paid  up :  provided  always  that  no 
such  execution  shall  issue  against  any  shareholder,  except  upon  an 
order  of  the  Court  in  which  the  action,  suit,  or  other  proceeding 
shall  have  been  brought  or  instituted,  made,  upon  motion  in  open 
Court,  after  sufficient  notice  in  writing  to  the  person  sought  to  be 
[  ♦lei  ]  charged  ;  *and,  upon  such  motion,  such  Court  may  order  execution 
to  issue  accordingly."  Upon  the  Banking  Act  7  Geo.  IV.  c.  46, 
s.  13,  the  words  of  which  are  almost  identical  with  those  of  the 
8  &  9  Vict.  c.  16,  8.  86,  it  has  repeatedly  been  held  that  the 
proper  and  only  mode  of  proceeding,  is,  by  scire  facias^  where,  as 
here,  it  is  sought  to  affect  with  the  judgment  against  the  Company, 
persons  who  are  not  parties  to  the  record :  see  Bartlett  v.  PenUatid  (2)  ; 

(1)  See  R  S.  C.  Ord.  XIAl.  r.  26.         (2)  1  B.  &  Ad.  704. 
—J.  G.  P. 
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Bostaiiqnct    v.     Hansford  (i) ;    Cross    v.     Laiv  (2) ;     Whittenhnry    v.      Hitchtns 
L«ir(3).  T^-^ 

KiLKRNNT 

(\ViLi*iAMS,  J.,  referred  to  Cloives  v.  Brettell  (4),  upon  the  Patent  R^iI'WatCo. 
Rolling  and  Compressing  Iron  Company's  Act,  4  &  5  Vict.  c.  Ixxxiv., 
s.  12.) 

Althongh  the  statute  says  that  the  execution  may  issue  against  the 
shareholder,  still  that  does  not  mean  that  the  *ordinary  machinery  [  *ifi2  ] 
for  bringing  him  before  the  Court  shall  be  dispensed  with.  Where 
thai  was  intended,  the  Legislature  have  used  apt  words  to  declare 
their  intention ;  as  in  the  7  &  8  Vict.  c.  110,  s.  68,  which  provides 
that  "  such  execution  may  be  issued,  by  leave  of  the  Court,  or  of  a 
Judge  of  the  Court,  in  which  such  judgment,  decree,  or  order  shall 
have  been  obtained,  upon  motion  or  summons  for  a  rule  to  show 
cause,  or  other  motion  or  summons  consistent  with  the  practice  of 
the  Court,  without  any  suggestion  or  scire  facias  in  that  behalf." 

(Maulk,  J. :  Lord  Tenterden,  in  Bartlett  v.  Pentland,  lays  down 
a  broad  and  sound  principle,  which  is  perfectly  intelligible ;  though 
the  mode  of  carrying  it  out  has  been  somewhat  qualified  by  the 
later  cases.) 

AH  the  cases  show  that  a  scire  facias  is  necessary. 

(Jbrvis,  Ch.  J.  (to  Unthank) :  How  does  this  case  differ  from 
those  which  have  been  referred  to  ?) 

Unthank,  in  support  of  his  rule : 

The  words  of  the  18th  section  of  the  7  Geo.  IV.  c.  46,  are  not 
identical  with  those  of  the  statute  now  under  consideration. 
Besides,  the  restrictive  words  in  that  Act  have  no  application  to 
the  case  of  one  situated  like  this  party, — a  present  shareholder. 
There  can  be  no  injustice  in  saying,  as  is  suggested  by  Parke,  B., 
in  Thompson  v.  The  Universal  Salvage  Company  (5),  that,  where  a 
proper  case  is  made  out  upon  affidavit,  the  Court  may,  under  this 
statute,  order  execution  to  issue  forthwith;  and,  if  there  be  any 
doabt,  may  direct  an  issue  or  a  scire  facias. 

(Williams,  J.:  In  Wingfield  v.  Barton  (6),  which  also  arose  upon 

the  statute  4  &  6  *Vict.  c.  Ixxxiv.,  s.  12,  Patteson,  J.,  professes       [  •lea  j 

(1>  11  Ad.  &  El.  520 ;  3  P.  & D.  298.  (4)  II  M.  &  W.  461. 

(2)  6  M.  &  W.  217.  (6)  3  Ex.  310. 

(4)  6Bing.  N.  C.  Uq;  8  Scott,  661.  (6)  2  Dowl.  N.  S.  3$5. 
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HiTCHTNB     himself  to  be  unable  to  discover  any  distinction  between  the  words 

Thk         of  that  Act  and  those  of  the  7  Geo.  lY.  c.  46,  s.  13. 
Kilkenny 

Maulb,  J. :  To  warrant  an  application  to  the  Court  at  all,  it  must 
be  shown  that  execution  has  issued  against  the  Company,  and  that 
it  has  been  fruitless.) 

Upon  its  appearing,  to  the  satisfaction  of  the  Court,  upon  affidavit, 
that  the  execution  against  the  Company  has  been  fruitless,  the 
Court  may  order  execution  to  issue  against  the  shareholder. 

(Jervis,  Ch.  J. :  According  to  the  ordinary  machinery  of  the  law. 
The  cases  show  clearly  that  you  must  proceed  by  scire  facias,) 

The  Court  may  mould  the  rule,  so  as  to  give  such  measure  of  relief 
as  the  Act  of  Parliament  warrants. 

(Maulb,  J. :  You  are  not  provided  with  materials  to  enable  you 
now  to  ask  for  a  scire  facias.  You  have  no  affidavit  that  the 
Company  has  not  sufficient  property  to  satisfy  the  judgment.) 

This  is  a  corporation  which,  by  its  very  constitution,  is  incapable 
of  holding  land  in  England.  The  affidavit  shows  that  two  writs  of 
execution  have  issued  against  the  Company,  and  that  both  have 
proved  abortive. 

(Jervis,  Ch.  J. :  That  is  a  mere  statement  of  the  attorney's  clerk, 
not  professing  to  be  founded  upon  any  accurate  knowledge.) 

Per  Curiam  : 

A  scire  facias  clearly  is  necessary  in  this  case,  before  the  plaintiff 
can  be  permitted  to  issue  execution  against  a  shareholder.  The 
two  statutes  to  which  reference  has  been  made,  are  not  to  be 
distinguished  in  this  respect. 

Rule  discharged,  tcith  costs. 
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ACKROYD   V,   SMITH  (1).  ,85o. 

(10  G.  B.  164—188 ;  S.  C.  19  L.  J.  C.  P.  315;  14  Jur.  1047.)  ^'^^' 

It  is  not  competent  to  a  vendor  to  create  rights  unconnected  with  the  use         [  1^4  ] 
or  enjoyment  of  the  land,  and  to  annex  them  to  it :  neither  can  the  owner 
of  Lund  render  it  subject  to  a  new  species  of  burthen,  so  as  to  bind  it  in  the 
hands  of  an  assignee. 

In  trespass  quare  clamum  f regit,  the  defendants  justified  under  a  supposed 
right  of  way  conveyed  to  them  by  A.  The  plea,  after  stating  the  convey- 
ance to  A.  of  **a  certain  close,  and  certain  plots,  pieces,  or  parcels  of  land, 
&c.,  together  with  all  ways,  &c.,  particularly  the  right  and  privilege  to  and 
for  the  owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  to  resort  thereto,  of  passing  and  repassing,  for  all  purposes, 
in,  over,  along,  and  through  a  certain  road,  &c.,"  alleged  an  assignment  by 
A.  to  the  defendants  of  "  the  said  lands,  tenements,  hereditaments,  premises, 
and  appurtenances,"  granted  by  the  former  deed ;  and  then  averred  that 
the  trespasses  complained  of  were  committed  by  the  defendants,  being 
owners  of  the  said  lands,  &c.,  and  in  the  possession  and  occupation  thereof, 
in  using  the  right  of  way  for  their  own  purposes.  The  plaintiffs,  after 
setting  oat  the  deed  upon  oyer,  demurred  specially  to  the  plea,  on  the 
grounds  that  the  defendants  claimed  a  more  extensive  right  than  that 
granted  by  the  deed,  and  that,  if  the  right  as  claimed  was  granted  by  the 
deed,  it  was  not  assignable : 

Held,  that  the  grant  to  A.  was  not  restricted  to  the  use  of  the  way  for 
purposes  connected  with  the  occupation  of  the  land  conveyed :  but  that  the 
right  in  question  was  not  one  which  inhered  in  the  land,  or  which  concerned 
the  premises  conveyed,  or  the  mode  of  occupying  and  enjoying  them,  and 
therefore  did  not  pass  to  the  defendants  by  the  assignment. 

Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff, 
siinate  in  the  parish  of  Bradford,  in  the  county  of  York,  abutting 
on  the  west  on  a  certain  close  of  the  defendants,  on  the  east  on  a 
certain  road  running  between  the  Bradford  and  Thornton  turnpike- 
rr^ad  and  Legram's  Lane,  on  the  south  on  a  certain  other  close  of 
the  plaintiffs  called  the  Meadow,  otherwise  called  Langsides, 
otherwise  called  Far  Langsides,  on  the  north  partly  on  a  certain 
close  of  the  plaintiff  used  as  a  garden,  and  partly  on  certain  other 
land  of  the  plaintiff  used  as  a  yard  or  passage ;  and  with  feet  in 
walking,  treading  down  &c.  the  grass  &c.,  and  with  the  feet  of  divers 
horses  «tc.,  and  with  the  wheels  of  divers  carts,  waggons,  and  other 
carriages,  crushing  &c.  other  the  grass  &c.  of  the  plaintiff,  &c.  &c. 

Fifth  plea,  that,  long  before  and  at  the  several  times  of  com-        [  i65  ] 
initting  the  several  trespasses  in  the  declaration  mentioned,  and 
latere  and  at  the  time  of  making  the  indenture  of  release  and  grant 
hereinafter    next   mentioned,   there   was,    and   from  thenceforth 
hitherto  hath  always  been,  and  still  is,  and  at  the  several  times  of 

^1)  See   Thcrpe  r.  BrtimfiH  (1873)      v.    GfHimanchester   Corporation    [1897] 
I^    K.   8   Ch.   650.     The  case  is  also      A.  C.  at  p.  707.— J.  G.  P. 
r-f*?rred  to  by  Lord  Davey  in  Simpsfm 
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AcKROYD     committing  the  sevenal  trespasses  in  the  declaration  mentioned,  was, 
Smith.       "^  ^^^  ^U^^^^  t**®  ^^^^  close  in  which  Sec,  a  certain  road  running 
between  a  certain  other  road  called  the  Bradford  and  Thornton 
turnpike-road  and  a  certain  lane  called  Legram's  Lane  :  that,  long 
before  any  of  the  said   several  times  of  committing  any  of  the 
supposed  trespasses  in  the  declaration  mentioned,  and  before  and 
at  the  time  of  making  the  indenture  of  release  and  grant  hereinafter 
next  mentioned,  to  wit,  on  the  27th  of  September,  1887,  one  Ellis 
Gunliffe  Lister  was  seised  in  his  demesne  as  of  fee,  as  well  of  and 
in  the  soil  of  the  road  in  this  plea  first  mentioned,  as  of  and  in  the 
close  in  which  &c. :  that,  before  any  of  the  several  times  of  com- 
mitting the  trespasses  in  the  declaration  mentioned,  to  wit,  on  the 
26th  of  September,  1837,  the  said  Ellis  Gunliffe  Lister  was  also  seised 
in  his  demesne  as  of  fee  of  and  in  the  lands,  tenements,  heredita- 
ments and  premises  in  the  hereinafter  next  mentioned  indenture  of 
release  and  grant  mentioned,  and  therein  and  thereby  released  and 
conveyed  to  John  Smith  :  that  thereupon  afterwards,  and  before  any 
of  the  several  times  of  committing  the  several  trespasses  in   the 
declaration  mentioned,  he  the  said  Ellis  Gunliffe  Lister,  being  so 
seised  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  by  a 
certain  indenture  of  bargain  and  sale  then  made  between  the  plain- 
tiff, one  Bichard  Tolson,  and  the  said  Ellis  Gunliffe  Lister,  of  the 
one  part,  and  the  said  John  Smith  of  the  other  part,  he  the  said 
Ellis  Gunliffe  Lister,  for  and  in  consideration  of  a  certain  sum  oi 
[  •i<>6  ]      money,  to  wit,  the  *sum  of  5«.,  then  therefore  paid  by  the  said  John 
Smith  to  the  said  Ellis  Gunliffe  Lister,  did  bargain  and  sell  the  lasl 
mentioned  lands,  tenements,  and  premises,  with  the  appurtenances 
to  the  said  John  Smith ;  habendum  to  John  Smith,  his  executors 
administrators,  and  assigns,  from  the  day  next  before  the  day  of  th^ 
date  of  the  said  indenture  of  bargain  and  sale,  for  the  term  of  on^ 
whole  year  from   thence  next  ensuing,  fully  to  be  complete  an< 
ended :  that,  by  virtue  of  the  said  indenture  of  bargain  and  sale 
and  by  force  of  the  statute  made  for  transferring  uses  into  possets 
sion,  the  said  John  Smith  became  and  was  possessed  of  the  last 
mentioned  lands,  tenements,  hereditaments,  and  premises,  with  th 
appurtenances,  for  the  said  term  so  to  him  thereof  granted  as  afore 
said,  the  reversion  thereof,  with  the  appurtenances,  belonging  to  th 
said  Ellis  Gunliffe  Lister,  his  heirs  and  assigns :  that,  the  said  Join 
Smith  being  so  interested  as  aforesaid,  afterwards,  and  before  an^ 
of  the  several  times  of  committing  the  supposed  trespasses  in  th< 
declaration  mentioned,  to  wit,  on  the  27  th  of  September,  1837,  bj 


▼OL.  i,xxxiv.]     1860.     C.  t.     10  C.  B.  166—167,  509 

a  certain  indenture  of  release  and  grant  then  made  between  the  ackroyd 
plaintiff  of  the  first  part,  the  said  Bichard  Tolson  of  the  second  part,  suiTff. 
the  said  Ellis  Cunliffe  Lister  of  the  third  part,  the  defendants  of 
the  foarth  part,  and  the  said  John  Smith  of  the  fifth  part,— j77Y)/(:'7-f, 
— for  the  consideration  in  the  said  indenture  mentioned,  he  the  said 
Ellis  Cunliffe  Lister  did  release  unto  the  said  JohnSmithandhisheirs, 
a  certain  close  andcertain  plots,  pieces,  or  parcels  of  land  orground  in 
the  said  indenture  particularly  mentioned  and  described,  and  Nvhich 
then  urere  and  are  the  lands,  tenements,  and  premises  in  and  by  the 
Eaid  indenture  of  bargain  and  sale  so  bargained  and  sold  as  aforesaid  ; 
and  also  he  the  said  Ellis  Cunliffe  Lister  did  in  and  by  the  indenture  in 
this  plea  secondly  mentioned,  grant  to  the  said  John  Smith,  his  heirs 
and  *a8signs,  that  he  and  they,  respectively  being  owners  and  [  *ifi7  ] 
occupiers,  for  the  time  being,  of  the  said  close,  pieces,  or  parcels  of 
land  in  and  by  the  said  secondly  mentioned  indenture  bo  released 
as  aforesaid,  or  any  of  them,  and  all  persons  having  occasion  to 
resort  thereto,  should  have  the  right  and  privilege  of  passing  and 
repassing,  with  or  without  horses,  cattle,  carts,  and  carriages, 
for  all  purposes,  in,  over,  along,  and  through  the  said  road  in  this 
plea  first  mentioned,  or  in,  over,  and  through  some  other  road  in 
the  same  direction,  to  be  formed  by  and  at  the  expense  of  the  plain- 
tiff, his  heirs  or  assigns,  such  other  road,  nevertheless,  passing  the 
south-east  comer  of  a  certain  warehouse  of  the  plaintiff,  he  the  said 
John  Smith,  his  heirs  and  assigns,  paying  to  the  plaintiff,  his  heirs 
and  assigns,  a  proportionate  part  of  the  expense  of  repairing  the 
paid  road,  according  to  the  use  thereof  by  him  or  them,  the  said 
John  Smithy  his  heirs  and  assigns,  not  exceeding  the  actual  damage 
done  to  the  road  by  the  wear  and  tear  thereof  by  the  said  John 
Smith,  his  heirs  and  assigns,  such  proportionate  expense  to  be  deter- 
mined as  in  the  last-mentioned  indenture  mentioned ;  to  hold  the  said 
lands,  tenements,  hereditaments,  premises,  and  appurtenances,  unto 
and  to  the  use  of  the  said  John  Smith,  his  heirs  and  assigns ;  by 
means  and  virtue  whereof  the  said  John  Smith  then  became  and  was 
seised  in  his  demesne  as  of  fee  of  and  in  the  last-mentioned  lands, 
tenements,  hereditaments,  and  premises,  with  the  appurtenances, 
and  had  then  and  thenceforward  continually  until  and  at  the  time  of 
the  making  of  the  indenture  of  bargain  and  sale  thereinafter  next 
mentioned,  tohim8elf,hisheirsandassigns,  respectively  being  owners 
and  occnpiers  of  the  said  close,  pieces,  or  parcels  of  ground  in  and 
liy  the  said  secondly  mentioned  indenture  so  released  as  aforesaid, 
or   any  of  them,  the  right  and  privilege  so  granted  as  aforesaid: 
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AoKHOYD     that,  afterwards,  and  *long   before  any  of  the  several   times  of 
Smith.       the  committing  of  any  of  the  trespasses  in  the  declaration  mentioned, 
[  'les  ]       fcQ  ^-it^  on  the  9th  of  October,  1837,  the  said  John  Smith,  being  so 
seised,  and  so  having  such  right  and  privileges  as  last  aforesaid,  by  a 
certain  indenture  of  bargain  and  sale  then  made  between  the  said 
John  Smith  of  the  one  part,  and  one  William  Kay  of  the  other  part, — 
he  the  said  John  Smith,  for  and  in  consideration  of  the  sum  of  5j>'. 
then  therefore  paid  by  the  said  William  Kay  to  the  said  John  Smith, 
did  bargain  and  sell  the  last-mentioned  lands,  tenements,  heredita- 
ments, and  premises,  with  the  appurtenances,  to  the  said  William 
Kay ;  to  have  and  to  hold  the  same  to  the  said  William  Kay,  his 
executors,  administrators,  and  assigns,  from  the  day  next  before  the 
date  of  the  last-mentioned  indenture,  for  the  term  of  one  whole  year 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended : 
that,  by  virtue  of  the  said  last-mentioned  indenture,  and  by  force 
of  the  statute  made  for  transferring  uses  into  possession,  the  said 
William  Kay  then  became  and  was  possessed  of  the  last-mentioned 
lands,  tenements,  hereditaments,  and  premises,  with  the  appur- 
tenances, for  the  said  term  so  thereof  to  him   granted  as  afore- 
said, the  reversion  thereof,   with  the  appurtenances,   belonging 
to  the  said   John   Smith,  his  heirs  and  assigns:  that,  the  said 
William  Kay,  being  so  interested  as  aforesaid,  afterwards,  and 
before  any  of  the  several  times  of  committing  the  several  trespasses 
in  the  declaration  mentioned,  to  wit,  on  the  10th  of  October,  1837 
by  a  certain  indenture  of  release  then  made  between  the  said  Johr 
Smith  of  the  one  part  and  the  said  William  Kay  of  the  other  part,— 
profertf — for  the  consideration  in  the  last-mentioned  indenture  men 
tioned,  he  the  said  John  Smith  did  release  unto  the  said  Wllliau 
Kay,  and  to  his  heirs,  the  said  several  last-mentioned  lands,  tene 
ments,  hereditaments,  premises,  and  appurtenances ;  to  have  an< 
to  hold  the  same  to  the  only  proper  use  of  him  the  said  Willian 
[  '169  ]       ♦Kay,  his  heirs  and  assigns  for  ever;  by  means  and  virtue  whereo 
the  said  William  Kay  then  became  and  was  seised  in  his  demesn 
as  of  fee  of  and  in  the  last-mentioned  lands,  tenements,  heredita 
ments,  premises,  and  appurtenances :  that,  afterwards,  and  af te 
the  31st  of  December,  1837>  and  long  before  any  of  the  severs 
times  of  the  committing  of  the  several  trespasses  in  the  declaratioj 
mentioned,  to  wit,  on   the   16th  of  October,  1841,  he,  the   sai 
W^illiam  Kay,  being  so  seised  as  last  aforesaid,  duly  made  am 
published  his  last  will  and  testament  in  writing,  signed  at  the  en 
thereof  by  the  said  William  Kay,  in  the  presence  of  two  credibl 


¥0L.  ucxxiv.]     1850.     C.  P.     10  C.  B.  169—170.  511 

witnesses,  present  at  the  same  time,  which  witnesses  did  then  ackbotd 
respectively  attest  and  subscribe  the  said  will  in  the  presence  of  smith. 
the  said  William  Eay ;  and  by  the  said  will,  he,  the  said  William 
Eay,  did  give  and  devise  the  last-mentioned  lands,  tenements, 
hereditaments,  premises,  and  appurtenances,  unto  and  to  the  use 
of  John  Cunliffe  Eay,  Charles  Whitaker,  and  Samuel  Cunliffe 
Lister,  their  heirs  and  assigns :  that,  afterwards,  and  before  any 
of  the  several  times  of  committing  the  several  trespasses  in  the 
declaration  mentioned,  to  wit,  on  the  8th  of  February,  1842,  the 
said  William  Eay  died  so  seised  of  the  last-mentioned  lands,  tene- 
ments, hereditaments,  premises,  and  appurtenances,  without  having 
revoked  or  altered  his  said  will ;  whereby  and  whereupon  the  said 
John  Cunliffe  Eay,  Charles  Whitaker,  and  Samuel  Cunliffe  Lister 
became  and  were  seised  in  their  demesne  as  of  fee  of  and  in  the 
last-mentioned  lands,  tenements,  hereditaments,  premises,  and 
appartenances,  and,  they  being  so  seised  as  last  aforesaid,  after- 
wards, and  after  the  15th  of  May,  1841,  and  long  before  any  of 
the  several  times  of  the  committing  of  any  of  the  several  trespasses 
in  the  declaration  mentioned,  to  wit,  on  the  29th  of  December, 
1845,  by  an  indenture  then  made,  and  therein  expressed  *to  be  [  *170  ] 
made,  in  pursuance  and  by  virtue  of  an  Act  of  Parliament  made 
and  passed  in  the  session  of  Parliament  held  in  the  fourth  and 
fifth  years  of  the  reign  of  our  lady  the  now  Queen,  for  rendering  a 
release  as  effectual  for  the  conveyance  of  freehold  estates,  as  a 
lease  and  release  by  the  same  parties,  and  which  last-mentioned 
indenture  was  made  between  the  said  John  Cunliffe  Eay,  Charles 
Whitaker,  and  Samuel  Cunliffe  Lister,  of  the  first  part,  one  Joseph 
Smith,  of  the  second  part,  the  defendant  Samuel  Smith  of  the  third 
part,  the  defendant  Thomas  Smith  of  the  fourth  part,  and  James 
Gamett  of  the  fifth  part,  which  indenture,  sealed  with  the  seals  of 
the  said  John  Cunliffe  Eay,  Charles  Whitaker,  and  Samuel  Cunliffe 
Lister,  the  defendants  brought  into  Court,  &c.,  they,  the  said  John 
Cunliffe  Eay,  Charles  Whitaker,  and  Samuel  Cunliffe  Lister,  did, 
and  each  of  them  did,  release  unto  the  defendants,  their  heirs  and 
assigns,  all  and  singular  the  lands,  tenements,  hereditaments, 
premises,  and  appurtenances  last  mentioned ;  to  have  and  to  hold 
the  same  to  the  said  defendants,  their  heirs  and  assigns  for  ever, 
to  such  uses,  upon  and  for  such  trusts,  intents,  and  purposes,  and 
ij^ith  and  under  and  subject  to  such  powers,  provisoes,  agree* 
nients,  and  declarations,  as  the  defendants,  by  auy  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or  without  power  of 
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AcKROTD     revocation  and  new  appointment,  to  be  by  them  legally  executed. 

Smith.  should  from  time  to  time  appoint,  and,  in  default  of  and  until  such 
appointment,  and  so  far  as  the  same  should  not  extend,  then, 
as  to  one  undivided  moiety  or  equal  half  part  of  and  in  the  said 
hereditaments  and  premises,  to  such  uses,  upon  and  for  such  trusts 
and  purposes,  and  with,  under,  and  subject  to  such  powers,  pro- 
visoes, agreements,  and  declarations,  as  the  defendant  Samuel 
Smith,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 

[  'i^i  ]  ;^ith  or  without  power  of  revocation  and  new  appointment,  *or  by 
his  last  will  and  testament  in  writing,  or  any  writing  in  the  nature 
of  or  purporting  to  be  his  last  will  and  testament,  to  be  by  him 
legally  executed  and  signed,  should  from  time  to  time  appoint ; 
and,  in  default  of  and  until  such  appointment,  and  so  far  as  the 
same  should  not  extend,  to  the  use  of  the  said  defendant  Samuel 
Smith  and  his  assigns,  during  the  term  of  his  life,  without  impeach* 
ment  of  waste ;  and,  after  the  determination  of  that  estate,  by  any 
means,  in  his  lifetime,  to  the  use  of  the  said  James  Garnett,  his 
heirs  and  assigns,  during  the  life  of  the  said  defendant  Samuel 
Smith,  in  trust  for  the  said  defendant  Samuel  Smith  and  his 
assigns;  and,  after  the  decease  of  the  said  defendant  Samuel 
Smith,  to  the  use  of  the  heirs  and  assigns  of  the  said  defendant 
Samuel  Smith  for  ever ;  and,  as  to  one  other  undivided  moiety  or 
equal  half  part  of  and  in  the  said  hereditaments  and  premises,  to 
the  use  of  the  said  defendant  Thomas  Smith,  his  heirs  and  assigns, 
for  ever.  Averment,  that  the  defendants  have  not,  nor  has  either 
of  them,  since  the  making  of  the  last-mentioned  indenture,  legally 
executed  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
of  or  concerning  the  last-mentioned  lands,  tenements,  heredita- 
ments, premises,  or  appurtenances,  or  any  part  thereof:  that, 
afterwards,  and  before  any  of  the  several  times  of  the  committing 
of  the  trespasses  in  the  declaration  mentioned,  to  wit,  on  the  day 
and  year  last  aforesaid,  they  the  defendants  entered  into,  and 
always  thenceforth  hitherto  have  had,  and  still  have,  possession 
and  occupation  of  the  said  last-mentioned  lands,  tenements, 
hereditaments,  and  appurtenances,  and  became  and  were,  and 
always  thenceforth  hitherto  have  been,  and  still  are,  respectively 
seised  and  owners  thereof,  according  to  the  true  intent  and  effect 
of  the  last-mentioned  indenture,  that  is  to  say,  the  defendant 
Samuel  Smith  became  and  was,  and  always  thenceforth  hitherto 

[  *172  ]  hath  been,  and  still  is,  ^seised  for  life  of  and  in  one  undivided 
moiety  thereof,  the  whole  into  two  equal  parts  to  be  divided,  and 
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the  defendant  Thomas  Smith  became  and  was,  and  always  thence-  aokhotd 
forth  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of  ^hith. 
fee  of  and  in  the  other  moiety  thereof :  and  that  the  defendants, 
being  so  seised  and  owners  as  aforesaid,  and  being  in,  and  having, 
BQch  possession  and  occupation  as  last  aforesaid,  and  having 
occasioD,  for  their  own  purposes,  to  use  the  right  and  privilege 
in  that  behalf  granted  and  conveyed  in  and  by  the  indenture  of 
release  and  grant  in  this  plea  first  mentioned,  did,  on  foot  and 
with  their  horses,  <&c.,  carts,  waggons,  and  other  carriages,  at  the 
said  several  times  of  committing  the  trespasses  in  the  declaration 
mentioned,  pass  and  repass  for  the  purposes  of  them  the  defen- 
dants, in,  over,  along,  and  through  the  road  in  this  plea  first 
mentioned,  so  being  as  aforesaid  in  and  upon  the  close  in  which 
kc,  as  they  lawfully  might  for  the  cause  aforesaid;  and,  in  so 
doing,  did  unavoidably  a  little,  with  feet  in  walking,  tread  down, 
trample  upon,  consume,  and  spoil  the  grass  and  herbage  growing 
and  being  in  the  close  last  mentioned,  and  with  the  feet  of  the 
said  horses,  &c.,  and  with  the  wheels  of  the  said  carts,  &c., 
crush,  damage,  and  spoil  other  the  grass  and  herbage  in  the  last- 
mentioned  close  also  growing  and  being,  and  tear  up,  subvert, 
damage,  and  spoil  the  earth  and  soil  of  the  last-mentioned  close, 
doing  no  unnecessary  damage  to  the  plaintiff  on  those  occasions, 
which  were  the  same  alleged  trespasses  in  the  declaration  men- 
tioned, and  whereof  the  plaintiff  had  above  complained  against  the 
defendant.    Verification. 

The  plaintiff  craved  oyer  of  the  indenture  of  release  in  the  fifth 
plea  firstly  mentioned  (which  was  accordingly  set  out),  and  then 
demurred  specially  to  the  plea,  assigning  for  causes,  amongst 
others,  that  it  is  not  stated  or  shown  in  or  by  the  said  fifth  plea, 
that  the  ^defendants,  in  passing  and  repassing  in,  over,  along,  and  [  *173  ] 
through  the  road  in  that  plea  first  mentioned,  so  being  as  aforesaid 
in  and  upon  the  close  in  which  &c.,  were  passing  or  repassing  to  or 
from  the  said  close,  pieces,  or  parcels  of  land,  in  the  said  indenture 
of  release  in  that  plea  first  mentioned ;  and  that  it  is  not  stated  in 
or  by  the  said  fifth  plea,  that,  in  so  passing  or  repassing  for  the 
purposes  of  them  the  defendants,  as  therein  alleged,  such  purposes 
were  the  going  to,  or  returning  from,  the  said  close,  pieces,  or 
parcels  of  land  in  the  said  first-mentioned  indenture  of  release 
mentioned,  or  were  for,  or  were  connected  with,  or  in  any  way 
related  to,  the  use,  occupation,  enjoyment,  or  ownership  of  the  said 
close,  pieces,  or  parcels  of  land  in  the  said  first-mentioned  indenture 
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AcKBOYD     of  release  in  that  plea  mentioned:    that  the  allegation  in  the 
Smith.       ^^^d  fifth  plea,  that  the  defendants  did  pass  and  repass  for  the 
purposes  of  them  the  defendants,  in,  over,  along,  and  through 
the  road  in  that  plea  first  mentioned,  so  being  as  aforesaid  in  and 
upon  the  close  in  which  &c.,  was  ambiguous  and  uncertain,  and 
calculated  to  perplex  the  plaintiff  in  replying  thereto  or  newly 
assigning  trespasses  thereon,  and  was  such  that  any  new-assign- 
ment thereon  of  trespasses  by  the  defendants  for  other  purposes 
than    those    in    that    plea  mentioned,  would  be  uncertain  and 
ambiguous :  that  it  was  not  shown,  nor  did  it  appear,  in  or  by  the 
said  fifth  plea,  that  the  purposes  for  which  the  defendants  passed 
and  repassed  as  in  that  plea  mentioned,  were  purposes  for  which 
they  were  justified  in  passing  and  repassing,  according  to  the  right 
nnd  privilege  in  that  behalf  granted  and  conveyed  in  and  by  the 
said  indenture  of  release  in  that  plea  first  mentioned:  that  the 
plea  did  not  specify  the  purposes  for  which   the  defendants  so 
passed  and  repassed   as  aforesaid,  so  as  to  enable  the  Court  to 
judge  whether  such  purposes  were  according  to  the  right  and 
[  ♦174  ]       *privilege  granted  and  conveyed  in  and   by  the  said  indenture 
of  release  in  the  said  fifth  plea  first  mentioned :   and  that  the 
allegation  in  the  fifth  plea,  that  the  defendants  hud  occasion,  for 
their  own  purposes,  to  use  the  right  and  privilege  in  that  behalf 
granted  and  conveyed  in  and  by  the  indenture  of  release  in  the 
said  fifth  plea  mentioned,  was  ambiguous  and  uncertain,  in  not 
showing  what  purposes  were  within  the  rights  and  privileges  so 
granted  and  conveyed  as  aforesaid. 

The  deed  as  set  out  upon  oyer  was  dated  the  27th  of  September, 
1887,  and  expressed  to  be  made  between  Robert  Stables  Ackroyd 
(the  plaintiff),  of  the  first  part,  Bichard  Tolson,  of  the  second  part, 
Ellis  Gunliffe  Lister,  of  the  third  part,  Samuel  Smith  and  Thomas 
Smith  (the  defendants),  of  the  fourth  part,  and  John  Smith,  of  the 
fifth  part.    It  recited,  that,  by  indentures  of  release  of  the  Ist  and 
2nd  of  February,  1885,  the  release  made  between  Thomas  Mason 
and  Bichard  Thornton,  therein  described  as  devisees  in  trust  and 
executors  named  in  the  will  of  Henry  William  Oates,  of  the  first 
part,  Margaret  Oates,  widow,  of  the  second  part,  and  the  said  Bobert 
Stables  Ackroyd  of  the  third  part,  the  close  and  pieces  or  parcels 
of  land  and  hereditaments  hereinafter  described,  and  intended  to 
be  hereby  granted  and  released,   were,  amongst  other  heredita- 
ments, granted,  limited,  and  assured  to  the  use  of  the  said  Bobert 
Stables  Ackroyd  and  his  heirs,  for  life,  and,  immediately  after  the 


voL.Lxmv.]     1850.    C.  P.     10  C.  B.  174—176.  515 


detormination  of  that  estate  by  any  means  in  his  life-time,  to  the  use      ackboyd 
of  the  said  Bichard  Tolson,  his  executors  and  administrators,  during       smith. 
the  life  of  the  said  Bobert  Stables  Ackroyd,  upon  trust,  nevertheless, 
for  the  only  benefit  of  the  said  Bobert  Stables  Ackroyd  and  his 
assigns,  with  remainder  to  the   use  of  the  said  Bobert  Stables 
Ackroyd,  his  heirs  and  assigns,  for  ever.     It  then  recited  indentures 
of  lease  and  release,  dated  the  8rd  and  4th  of  February,  1883,  the 
release  made  ^between  the  said  Bobert  Stables  Ackroyd  of  the  first      [  *176  ] 
part,  Bichard  Tolson  of  the  second  part,  and  Thomas  Mason  and 
Richard  Thornton  of  the  third  part, — ^whereby  the  premises  men- 
tioned in  the  last-mentioned  deed  were  mortgaged  to  Mason  and 
Thornton  for  8,O0OZ. ;  and  also  indentures  of  lease  and  release  of 
the  19th  and  20th  of  August,   1884,   the  release  made  between 
Robert  Stables  Ackroyd  of  the  first  part,  Bichard  Tolson  of  the 
second  part,  Thomas  Mason  and  Bichard  Thornton  of  the  third 
part,  and  Ellis  Cunliffe  Lister  of  the  fourth   part,  whereby,  in 
consideration  of  3,O0OL  paid  by  Lister  to  Mason  and  Thornton, 
at  the  request  and  by  the  direction  of  Ackroyd,  and  also  in  con- 
sideration of  4,000i.  paid  by  Ellis  to  Ackroyd,  the  premises  were 
conveyed  to  Lister,  subject  to  a  proviso  for  redemption  on  payment 
to  Ackroyd,  his  executors,  administrators,  and  assigns,  of  7,000Z. 
and  interest  at  4^  per  cent,  on  the  20th  of  February  then  next.    It 
then  recited  a  contract  between  Samuel  Smith,  John   Smith,  and 
Thomas  Smith,  and  Bobert  Stables  Ackroyd,  for  the  sale  to  the 
former  of  ''  the  said  close  and  pieces  or  parcels  of  land  and  here- 
ditaments hereinafter  described,"  for  2,7402.  10s.,  and  that  Samuel 
Smith  and  Thomas  Smith  had  agreed  to  relinquish  their  interest 
in  that  contract  to  John  Smith ;  and  that  Lister  had  consented  and 
agreed  to  release  and  convey  ''  the  said  close  and  pieces  or  parcels 
of  land  and  hereditaments  hereinafter  described,"  on  the  said  sum 
of  2,740L  10s.,  the  purchase-money,  being  paid  in  equal  moieties  to 
him  and  to  the  said  Bobert  Stables  Ackroyd,  he,  Lister,  being 
satisfied  that  the  remaining  part  of  the  hereditaments  and  premises 
80  in  mortgage  to  him  as  aforesaid,  was  a  sufficient  security  for  the 
re-payment  of  the  remaining  part  of  the  said  sum  of  7,0002.  and 
interest.     The  indenture  then  witnessed,  that,  in  pursuance  of  the 
said  agreements,  and  in  consideration  of  the  sum  of  *1,8702.  5«.       [  *^^^  ] 
paid  to  Lister,  and  the  like  sum  to  Ackroyd,  and  also  in  considera- 
tion of  10a.  paid  to  Lister  and  Bichard  Tolson  respectively,  by  John 
Smith,  they,  the  said  Ellis  Cunliflfe  Lister  and  Bichard  Tolson, 
bargained,  sold,  and  released,  and  the  said  Robert  Stables  Ackroyd, 

98—2 
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AoKBOTD     at  the  request  and  by  the  direction  of  Samuel  Smith  and  Thomas 
Smith.       Smith,  granted,  bargained,  sold,  aliened,  released,  ratified  and  con- 
firmed unto  John  Smith  and  his  heirs,   All  that  close,  piece  or 
parcel  of  land  or  ground  called  or  commonly  known  by  the  name 
of  the  Mill  field,  situate  in  the  township  of  Horton,  in  the  parish  of 
Bradford,  in  the  county  of  York,  bounded  on  or  towards  the  north 
by  the  brook  called  Bradford  Beck,  and  land  the  property  of  the 
devisees  of  the  late  J.  H.  Smyth,  on  or  towards  the  south  by  the 
parcel  of  land  next  thereinafter  particularly  mentioned,  on  or  towards 
the  east  in  part  by  the  said  brook  and  in  other  part  by  the  said  last- 
mentioned  parcel  of  land,  and  on  or  towards  the  west  by  land  the 
property  of  John  Bower,  and  containing,  &c.,  and  now  in  the 
possession  or  occupation  of  John  Smith  and  of  Joseph  Smith  and 
Thomas  Smith ;  and  also  all  that  plot,  piece,  or  parcel  of  land  or 
ground  adjoining  the  said  close  of  land  on  the  south  and  east,  and 
extending  from  the  south  side  of  the  said  close  forty  yards,  and  from 
the  east  side  twenty  yards,  and  containing,  &c.,  which  said  plot, 
piece,  or  parcel  of  land  was  lately  part  of  a  close  of  land  there, 
called  or  commonly  known  by  the  name  of  the  cottage  field,  and  is 
also  in  the  possession  or  occupation  of  the  said  John  Smith,  Joseph 
Smith,  and  Thomas  Smith  ;  and  also  all  that  other  piece  or  parcel 
of  land,  comprising  the  soil  and  freehold  of  a  certain  road  ten  yards 
wide,  and  lately  formed  for  the  convenience  of  the  said  John  Smith 
exclusively,  and  leading  from  and  out  of  a  certain  other  road  therein- 
after mentioned  to  run  between  the  Bradford  and  Thornton  turnpike- 
[  *177  ]       road,  and  Legram's  *Lane,  at  the  south-east  of  a  certain  warehouse 
lately  erected  by  the  said  Robert  Stables  Ackroyd,  to  the  said  parcel 
of  land  lastly  thereinbefore  particularly  mentioned,  and  containing, 
&c.,  all  ^^hich  said  close  and  pieces  or  parcels  of  land  or  ground 
were  lately  part  of  several  closes  of  land  called  Far  Langsides, 
attached  to  an  estate  at  or  near  a  place  called  Legrams,  in  Horton 
aforesaid,  and  called  the  Field  Head  estate,  and  were  described  in 
a  plan  in  the  margin  of  the  deed  ;  Together  with  all  ways,  paths, 
passages  (particularly  the  right  and  privilege  to  and  for  the  owners 
and  occupiers,  for  the  time  being,  of  the  said  close,  pieces,  or  parcels 
of  land,  or  any  of  them,  and  all  persons  having  occasion  to  resort 
thereto,  of  passing  and  re-passing,  with  or  without  horses,  cattle, 
carts,  and  carriages,  for  all  purposes,  in,  over,  along,  and  througli 
a  certain  road  running  between  the  Bradford  and  Thornton  turnpike- 
road  and  Legram's  Lane,  or  in,  over,  and  through  some  other  road 
in  the  same  direction,  to  be  formed  by  and  at  ihe  expense  of  tbo 
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said  Bobert  Stables  Ackroyd,  bis  heirs  or  assigns,  such  other  aokbotd 
road,  nevertheless,  passing  the  south-east  corner  of  the  said  ware-  smith. 
house  of  the  said  Robert  Stables  Ackroyd ;  he  the  said  John  Smith, 
his  heirs  and  assigns,  paying  to  the  said  Robert  Stables  Ackroyd, 
his  heirs  and  assigns,  a  proportionate  part  of  the  expense  of  repair-' 
ing  the  said  road,  according  to  the  use  thereof  by  him  or  them,  not 
exceeding  the  actual  damage  done  to  the  road  by  the  wear  and  tear 
thereof  by  the  said  John  Smith,  his  heirs  and  assigns ;  and  the  said 
Robert  Stables  Ackroyd  keeping  the  said  road  at  all  times  in  good 
and  sufficient  repair ;  such  proportionate  expense  to  be  determined, 
in  case  of  difference,  by  two  persons,  one  to  be  chosen  by  each  party, 
and,  if  they  differ,  by  a  third  person  or  umpire,  to  be  appointed  by 
sncb  two  referees),  waters,  water-courses,  springs  of  water  (parti- 
cnlarly  the  *right,  privilege,  and  enjoyment,  for  the  purposes  of  [  •178  ] 
the  trade  of  a  dyer,  or  otherwise,  of  all  the  water  of  the  brook 
adjoining  the  said  close,  pieces,  or  parcels,  thereby  released,  or 
intended  so  to  be,  or  any  of  them,  and  of  all  springs  or  courses  of 
water  arising  or  being  within  the  same  premises ;  the  said  Robert 
Stables  Ackroyd  thereby  granting  and  guaranteeing  such  rights  to 
the  said  John  Smith,  his  heirs  and  assigns,  free  from  all  interrup- 
tion whatsoever  by  any  person  having  a  right  to  or  in  respect  of 
sach  water  respectively,  except  the  owners  of  the  land  on  the 
opposite  side  of  the  brook,  in  respect  of  their  rights),  mines, 
minerals,  quarries,  and  the  ground  and  soil  thereof,  mounds,  fences, 
hedges,  ditches,  rights,  liberties,  privileges,  easements,  profits,  com- 
modities, emoluments,  hereditaments,  and  appurtenances,  to  the  said 
close,  pieces  or  parcels  of  land  or  ground,  and  hereditaments,  or  any 
part  thereof  respectively,  belonging,  or  in  anywise  appertaining,  or 
with  the  same,  or  any  of  them,  or  any  part  thereof  respectively,  now, 
or  at  any  time  heretofore,  held  and  occupied,  or  enjoyed,  or  accepted, 
reputed,  deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof, 
or  of  any  part  thereof  respectively,  or  appurtenant  thereto  :  And  the 
reversion,  &c. ;  Habendum^  to  John  Smith,  his  heirs  and  assigns,  for 
ever.  Then  followed  a  covenant  by  Ackroyd,  that  Lister,  Tolson,  and 
Ackroyd,  or  some  or  one  of  them,  were  or  was  lawfully  seised  in 
fee,  and  had  full  power  and  authority  to  convey  *'  the  said  close,  and 
pieces  or  parcels  of  land,  hereditaments,  and  premises  mentioned  to 
be  thereby  released,  with  their  appurtenances,  in  manner  aforesaid," 
and  a  covenant  for  quiet  enjoyment,  *'  without  the  interruption  or 
denial  of  the  said  Robert  Stables  Ackroyd,  his  heirs  or  assigns,  or 
of  any  other  person  or  persons  whomsoever.'* 


518  1850.     C.  P.     10  C.  B.  178—180.  [r.r. 

AoKBOTD         The  demurrer  was  argued  in  Easter  Term  last. 

Smith. 

[  179  "I  Tomlinson,  in  support  of  the  demurrer  (i) : 

The  way  in  question  is  only  granted  for  the  use  of  the  premises 
conveyed :  and,  if  larger,  it  did  not  pass  by  the  subsequent  con- 
veyances, as  appurtenant ;  but  the  grant  must  be  considered  as  a 
grant  in  gross.  In  Cowling  v.  Higginson  (2)  in  trespass  quare 
clausum  /regit,  the  defendant  pleaded,  under  the  2  &  8  Will.  IV. 
c.  71,  a  right  of  way  for  the  occupiers  of  a  close  for  twenty  years, 
for  horses,  carts,  waggons,  and  carriages,  at  their  free  will  and 
pleasure :  upon  a  replication  traversing  the  right  as  pleaded,  it  was 
held  that  the  plaintiff  might  show  that  the  defendant  had  a  right 
of  way  for  horses,  carts,  waggons,  and  carriages,  for  certain  pur- 
poses only,  and  not  for  all,  and  was  not  compelled  to  new  assign  ; 
and  that  he  might  show  that  the  purposes  for  which  the  defendant 
had  used  the  road,  and  in  respect  of  which  the  action  was  brought, 
was  not  one  of  those  to  which  his  right  extended  (a).  That  case 
shows  that  the  words  here,  "  for  all  purposes,"  mean,  for  all  pur- 
poses connected  with  the  occupation  of  the  land  conveyed.  The 
context,  "  and  all  persons  having  occasion  to  resort  thereto  "  shows 
that  the  grant  ought  to  be  construed  in  this  limited  sense.  If  the 
grant  be  as  large  as  is  contended  for,  then  it  does  not  pass  to  the 
assignee  of  the  land.  In  Staple  v.  Het/don  (4),  it  was  agreed  by  the 
[  •J80  ]  Court  •"that  a  man  cannot  claim  a  way  over  my  ground  from 
one  part  thereof  to  another  ;  but,  from  one  part  of  his  own  ground 
to  another,  he  may  claim  a  way  over  my  ground."  In  pleading 
such  a  right,  the  termini  must  be  stated  with  accuracy :  Com.  Dig. 
Chimin  (D.  2) ;  Rouse  v.  Bardin  (5) ;  Simpson  v.  Lewthwaite  (6). 

(Maule,  J. :    The   termini    are   stated  at  the  beginning  of  the 

plea.) 

(1)  The  point  marked  for  argument  committed  in  passing  and  repassing 

on  the  pai-t  of  the  plaintiff,   was  as  for  the  purposes  of  them  the  defen- 

follows:    **That    the    right    of    way  dants,  without  any  limitation  of  such 

granted    by    the    first    indenture    of  purposes,    thereby  claiming  a    more 

release  in    the  fifth  plea  first  men-  extensive  right  than  was  so  granted 

tioned,  was  a  right  of  way  only  to  and  by  the  said  indenture." 
from    the    land     and    hereditaments  (2)  4  M.  &  W.  245. 

thereby  conveyed,  and  that  the  defen-  (3)  Qucere,  the  materiality  or  rele- 

dants,  in  justifying  the  alleged  tres-  vancy  of  this  fact, 
passes,  have  not  alleged  that  the  same  (4)  6  Mod.   3 ;   Com.  Dig.   Chimin 

were  committed  in  passing  and  re-  (D*  !)• 
passing  to  and   from    the   land  and  (5)  1  H.  Bl.  352. 

hereditaments  conveyed  by  that  deed,  (6)  37  B.  E.  413  (3  B.  &  Ad.  226). 

but  have  alleged  that  the  same  were 
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Not  so;  for,  one  terminus  must  be  in  the  party's  own  land.     The      aokroyd 
right  cannot  be  enlarged  by  the  act  of  the  grantee:  Com.  Dig.       siirrH. 
Chimin  (D.  5) ;  Lawton  v.  Ward  (1) ;  HoweU  v.  King  (2) ;  Senhouse 
V.  Clmstian  (3) ;  Dand  v.  Kingscote  (4) ;  Allan  v.  Gomme  (6). 

2.  A  right  of  way,  such  as  that  granted  by  this  deed,  is  not 
assignable.  In  Sheppard's  Touchstone,  p.  289,  it  is  said, 
'*  Licences  and  authorities  are  gran  table  at  first  for  the  lives  of  the 
parties,  or  for  years.  But  the  grantees  of  them  cannot  assign 
them  over.  And,  therefore,  if  power  be  given  to  me  to  make  an 
award  or  livery  of  seisin,  I  may  not  grant  over  this  power  to 
another.  And,  if  licence  be  granted  me  to  walk  in  another 
man's  garden,  or  to  go  through  another  man's  ground,  I  may 
not  give  or  grant  this  to  another."  So,  Blackstone,  speaking  of  the 
right  of  going  over  another  man's  ground,  says  (6) :  ''  This  may  be 
groonded  on  a  special  permission  ;  as,  when  the  owner  of  the  land 
grants  to  another  a  liberty  of  passing  over  his  grounds,  to  go  to 
charch,  to  market,  or  the  like ;  in  which  case  the  gift  or  grant  is 
particular,  and  confined  to  the  grantee  alone :  it  dies  with  the 
person ;  and,  if  the  grantee  leaves  the  country,  he  cannot  assign 
over  his  right  to  any  other ;  nor  can  he  justify  taking  another  person 
in  bifl  company."  This  is  analogous  to  common  *without  stint,  [  'isi  ] 
which  is  not  grantable  over,  per  Tbbby,  Ch.  J.,  in  Weekly  v. 
Wildman  (7).  But,  if  it  were  assignable,  the  deed  here  does  not 
assign  it :  it  only  conveys  the  premises,  with  the  appurtenances. 
Formerly,  a  way  could  not  be  claimed  as  appurtenant  to  a  messuage, 
Godley  v.  Frith  (8)  as  common  of  turbary  might :  Solme  v.  Bidhck  (9). 
Appurtenant  may  mean  ''appertaining  and  belonging,"  that  is, 
essential  to  the  use  or  enjoyment  of  the  land  or  house  conveyed. 
If  the  way  be  incident  to  the  house,  it  will  pass  without  the 
word  "  appurtenances ; "  but,  if  it  be  not,  the  addition  of  that 
word  will  not  help.  [He  cited  Barlow  v.  Rhodes  (lo)  and  Plant 
V.  James  (u).] 

Then,  the  plea  is   ambiguous   as  to   the  nature   of   the   way       f  ^^^  ] 
elaixned ;  and  although  it  follows  the  words  of  the  grant,  it  does 
not  give  their  legal  effect.     It  is  so  vague  and  uncertain  that  the 
phuniiff  cannot  new-assign.    '*  If  the  meaning  of  the  words  used  in 

(1)  1  Ld.  Bay.  7d;  1  Lutw.  111.  (6)  2  Bl.  Com.  36. 

(2)  1  Mod.  190.  (7)  1  Ld.  Bay.  407. 

t3)  1  B.  B.  300  (1  T.  B.  560).  (8)  Yelv.  169  ;  and  see  3  Salk.  40. 

(4)  55  B.  R  560  (6  M.  &  W.  174).  (9)  3  Lev.  165. 

(5)  52  B.  B.  492  (11  Ad.  &  El.  759 ;  (10)  38  B.  B.  653  (1  Cr.  &  M.  439). 
3  P.  ft  D.  581).  (11)  5  B.  &  Ad.  791. 
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AcKROYD     pleading  be  equivocal,  they  shall  be  taken  most  strongly  against  the 
Smith*       party  pleading  them :  "  per  Bullbb,  J.,  in  Dovaston  v.  Payne  (1). 

T.  F.  Ellis,  contra  : 

The  questions  for  the  decision  of  the  Court  in  this  case  are,  in 
effect,  two :  first,  what  was  the  precise  nature  of  the  right  which 
the  grantee  took  under  the  deed  of  the  27th  of  September,  1887 ; 
secondly,  whether,  supposing  that  the  right  which  the  parties  took 
was  a  right  to  use  the  way  for  all  purposes,  and  not  merely  a  right 
to  use  it  for  the  purpose  of  passing  to  and  from  the  land  conveyed, 
he  could  assign  that  right  as  annexed  to  the  occupation  of  the  land. 
[  183  ]  1.  There  is  no  rule  of  law  which  prevents  a  party  from  giving 

the  more  extended  right  here  claimed.  It  is  assumed,  in  Wood  v. 
Leadbitter  (2),  that  such  a  right  may  be  conferred  by  deed,  though 
not  by  parol.  This  is  not  claimed  in  the  ordinary  sense  of  a  way, 
but  as  a  right  of  passage  not  confined  between  termini.  The  words 
are  general ;  the  right  is  granted  for  all  purposes ;  and  these  words 
are  not  to  be  limited  by  the  other  words  used  in  the  deed,  which, 
according  to  the  well-known  rule,  is  to  be  construed  most  strongly 
against  the  grantor.  The  circumstance  of  the  grantee's  covenant- 
ing to  contribute  towards  the  expense  of  repairing  the  road,  in 
proportion  to  the  extent  of  his  user  of  it,  affords  a  strong  argu- 
ment in  favour  of  the  validity  of  the  grant.  No  doubt,  where 
the  grant  is  of  a  way  from  A.  to  B.,  it  should  be  so  described  : 
but  that  is  not  the  true  nature  of  this  claim. 

2.  Assuming  this  to  be  a  grant  of  an  unrestricted  right  of  way, 
can  it  be  assigned  so  as  to  pass  with  the  land  ?  That  is  not  like 
the  case  of  a  mere  licence,  which,  whether  by  deed  or  by  parol,  is 
revocable :  but  is  a  grant  of  an  easement  essential  to  the  tall 
enjoyment  of  the  land  conveyed.  The  principle  relied  on  by  the 
other  side,  that  land  cannot  be  appurtenant  to  land,  has  no 
application  here. 

8.  There  is  no  ambiguity  in  the  plea.  It  is  impossible  to  conceive 
any  purpose  for  which  the  grantee  or  his  assigns  would  not  have 
the  right  of  passing  and  repassing  over  and  along  the  road  in 
question  :  the  case,  therefore,  is  wholly  unaffected  by  the  doctrine 
laid  down  in  Dovaston  v.  Payne. 

Torrdinsony  in  reply : 
Both  the  deed  and  the  plea  show  that  this  is  claimed  as  a  way,  in 
(1)  3  B.  E.  497  (2  H.  Bl.  631).  (2)  67  R.  R.  831  (18  M.  &  W.  838). 
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the  ordinary  ^sense  :  it  is  found  amongst  the  general  enumeration      aokrotd 
of  ''  all   ways,  paths,  passages,"  &c. :  the   rale,  noscitur  a  sociis,       smith. 
therefore,  applies.     There  is  nothing  to  show  that  this  is  a  right       [  *it)4  j 
annexed   to  land,   or  one  which    would    pass  by  assignment  as 
appurtenant  to  land. 

Cur.  adv.  vtdt. 

CBEsswBUi,  J.,  now  delivered  the  judgment  of  the  Coubt  (l) : 

This  was  an  action  of  trespass,  for  breaking  and  entering  a 
close  of  the  plaintiff,  in  the  parish  of  Bradford,  in  the  county  of 
York,  describing  it  by  abuttals,  and  with  feet  in  walking,  and 
with  horses,  carts,  and  carriages,  damaging  and  spoiling  the 
grass,  &c. 

The  defendant  pleaded,  amongst  other  pleas,  that,  long  before 
and  at  the  time  of  committing  the  alleged  trespasses  in  the  decla- 
ration mentioned,  and  at  the  time  of  making  the  release  and  grant 
thereinafter  mentioned,  there  was,  and  thenceforth  continually  had 
been,  and  still  was,  and  at  the  several  times  &c.,  was,  in  and 
upon  the  said  close  in  which  &c.,  a  certain  road,  running  between 
a  certain  other  road  called  "  The  Bradford  and  Thornton  turn- 
pike-road," and  a  certain  lane  called  "  Legram's  Lane ; "  that, 
long  before  and  at  the  time  of  making  the  indenture  of  release  and 
grant  thereinafter  mentioned,  to  wit,  on  &c.,  one  Ellis  Gunliffe 
Lister  was  seised  in  his  demesne  as  of  fee,  as  well  of  the  soil  of 
the  road  in  that  plea  first  mentioned,  as  of  and  in  the  close  in 
which  &c.,  that,  before  the  time  of  committing  the  trespasses, 
the  said  Ellis  Gunliffe  Lister  was  also  seised  in  his  demesne 
as  of  fee  of  and  in  the  lands,  tenements,  hereditaments,  and 
premises  in  the  thereinafter  next  mentioned  indenture  of  release 
*and  grant  mentioned,  and  therein  and  thereby  released  and  con-  [  *^^^  ] 
veyed  to  John  Smith;  that,  afterwards,  and  before  any  of  the 
several  times  of  committing  the  several  trespasses  in  the  declaration 
mentioned,  he,  the  said  Ellis  Gunliffe  Lister,  being  so  seised,  on  &c., 
by  lease  and  release  conveyed  to  John  Smith  and  his  heirs,  to  the 
use  of  him,  his  heirs  and  assigns  for  ever,  a  certain  close  and  plots 
or  parcels  of  land ;  that  the  said  Ellis  Gunliffe  Lister  did,  in  and 
by  the  said  last-mentioned  indenture,  grant  to  the  said  John  Smith 
and  his  heirs  and  assigns,  that  he  and  they  respectively,  being 
owners  and  occupiers  for  the  time  being  of  the  said  close,  &c.,  so 

(1)  The  argmnent  took  place  on  the  Ist  of  June  last,   before  Maule,  J., 
CreMwaU,  J.,  and  Talfourd,  J. 
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AcKROTD     released  as   aforesaid,  and  all  other  persons  having  occasion  to 
Smith.       resort  thereto,  should  have  the  right  and  privilege  of  passing  and 
re-passing,  with  or  without  horses,  cattle,  carls,  and  carriages,  for 
all  purposes,  in,  over,  along  and  through  a  certain  road  running 
between  the  Bradford  and  Thornton  turnpike-road  and  Legram*s 
Lane,  or  in,  over,  and  through  some  other  road  in  the  same  direction, 
to  be  formed  by,  and  at  the  expense  of,  the  plaintiff,  his  heirs  or 
assigns,  such  other  road  nevertheless  passing  the  south-east  corner 
of  the  warehouse  of  the  plaintiff,  he  the  said  John  Smith,  his  heirs 
and  assigns,  paying  to  the  plaintiff,  his  heirs  and  assigns,  a  pro- 
portionate part  of  the  expense  of  repairing  the  said  road,  according 
to  the  use  thereof  by  him  or  them,  not  exceeding  the  actual  damage 
done  to  the  road  by  the  wear  and  tear  thereof  by  the  said  John 
Smith,  his  heirs  and  assigns.     The  plea  then  deduced  a  title  in 
Samuel  Smith  to  a  life  estate  in  one  moiety  of  the  said  lands,  tene- 
ments, hereditaments,  and  appurtenances,  and  in  Thomas  Smith  to 
an  estate  in  fee  in  the  other  moiety  thereof,  and  alleged  possession 
before  and  at  the  times  when  &c.,  and  proceeded,  "  and  the  defen- 
dants, being  so  seised  and  owners  as  aforesaid,  and  being  in  and 
[  •186  ]       having  such  possession  and  occupation  as  aforesaid,  and  *having 
occasion,  for  their  own  purposes,  to  use  the  right  and  privilege  in 
that  behalf  granted  and  conveyed  in  and  by  the  indenture  of  release 
and  grant  in  this  plea  first  mentioned  did,  on  foot,  and  with  their 
horses,  &c.,  at  the  said  several  times,  &c.,  pass  and  re-pass,  for  the 
purposes  of  them,  the  defendants,  in,  over,  and  along,  and  through 
the  road  in  that  plea  first  mentioned,  so  being  as  aforesaid  in  and 
upon  the  said  close  in  which  &c.,  as  they  lawfully  might." 

The  plaintiff  craved  oyer  of  the  deed,  which  was  between  the 
plaintiff  of  the  first  part,  Richard  Tolson  of  the  second  part,  Ellis 
Cunliffe  Lister  (to  whom  the  plaintiff  had  mortgaged  the  premises) 
of  the  third  part,  Samuel  Smith  and  Thomas  Smith  of  the  fourth 
part,  and  John  Smith  of  the  fifth  part,  the  plaintiff,  as  well  as 
Lister,  being  made  a  conveying  and  granting  party.  (His  Lordship 
read  the  material  parts  of  the  deed.)  The  plaintiff  then  demurred, 
assigning  for  causes,  amongst  others,  that  the  plea  did  not  show 
that  the  trespasses  justified  were  committed  in  going  to  or  from  the 
premises  conveyed,  or  that  they  were  in  any  way  connected  with 
the  enjoyment  of  those  premises. 

In  support  of  the  demurrer,  it  was  contended,  first,  that  the  road 
granted  was  only  for  purposes  connected  with  the  occupation  of  the 
land  conveyed,  and  therefore  was  not   sufficient  to  support   the 
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joBtification  pleaded,  and,  secondly,  that,  if  the  grant  was  more      aokrotd 
ample,  and  gave  to  the  grantee  a  right  of  using  the  road  for  all       smith. 
porpoees,  although  they  might  not  be  in  any  way  connected  with 
the  enjoyment  of  the  land,  it  would  not  pass  to  an  assignee  of  the 
land,  and  therefore  the  defendants  could  not  claim  it  under  a  con- 
veyance of  the  land,  with  the  appurtenances.     On  the  other  hand,  it 
was  contended,  that  the  right  created  by  deed  might  be  assigned 
by  deed,  together  with  the  land,  *and  was  large  enough  to  maintain       f  *it<7  ] 
the  justification  pleaded. 

Upon  consideration,  we  have  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  our  judgment  on  the  demurrer. 

If  the  right  conferred  by  the  deed  set  out,  was  only  to  use  the 
road  in  question  for  purposes  connected  with  the  occupation  and 
enjo^-ment  of  the  land  conveyed,  it  does  not  justify  the  acts  confessed 
by  the  plea.  But,  if  the  grant  was  more  ample,  and  extended  to 
using  the  road  for  purposes  unconnected  with  the  enjoyment  of  the 
land,  and  this,  we  think,  is  the  true  construction  of  it,  it  becomes 
necessary  to  decide  whether  the  assignee  of  the  land  and  appurte- 
nances would  be  entitled  to  it.  In  the  case  of  Keppell  v.  Bailey  (i), 
the  subject  of  covenants  running  with  the  land,  was  fully  considered 
by  Lord  Chancellor  Brougham  ;  and  the  leading  cases  on  it  are 
collected  in  his  judgment.  He  there  says :  '*  The  covenant  (that  is, 
snch  as  will  run  with  the  land)  must  be  of  such  a  nature  as  '  to 
inhere  in  the  land,'  to  use  the  language  of  some  cases ;  or, '  it  musk 
conoem  the  demised  premises,  and  the  mode  of  occupying  them,'  as 
it  is  laid  down  in  others :  *  it  must  be  quodammodo  annexed  and 
appurtenant  to  them,'  as  one  authority  has  it ;  or,  as  another  says, 
'  it  mast  both  concern  the  thing  demised,  and  tend  to  support  it,  and 
support  the  reversioner's  estate.' "  Now,  the  privilege  or  right  in 
qaestion  does  not  inhere  in  the  land,  does  not  concern  the  premises 
conveyed,  or  the  mode  of  occupying  them ;  it  is  not  appurtenant  to 
them.  A  covenant,  therefore,  that  such  a  right  should  be  enjoyed, 
would  not  run  with  the  land.  Upon  the  same  principle,  it  appears 
to  as  that  such  a  right,  unconnected  with  the  ^enjoyment  or  [  *188  ] 
oeeapation  of  the  land,  cannot  be  annexed  as  an  incident  to  it :  nor 
can  a  way  appendant  to  a  house  or  land  be  granted  away,  or  made 
in  gross ;  for,  no  one  can  have  such  a  way,  but  he  who  has  the  land 
to  which  it  is  appendant:  Bro.  Abr.  Graunt,  pi.  180(2).    If  a  way 

(1)  39  B.  B.  264  (2  My.  &  E.  dl7).       that  it  was  said  by  Fairfax  (Justice 

(2)  CitiDg    d    Hen.    YII.     7     (M.      of  C.  P.)  for  law,  that,  if  one  has  a 
5  Hen.  VIL,  fo.  7,  pi.  15):  "Note,      way  appendant  to  his  mauor,  or  to 
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AcKROYD  be  granted  in  gross,  it  is  personal  only,  and  cannot  be  assigned.  So, 
Smith.  common  in  gross  sans  nombre  may  be  granted,  bat  cannot  be 
granted  over :  per  Tbbby,  Ch.  J.,  in  Weekly  v.  WUdman  (i).  It  is  not 
in  the  power  of  a  vendor  to  create  any  rights  not  connected  with 
the  use  or  enjoyment  of  the  land,  and  annex  them  te  it :  nor  can 
the  owner  of  land  render  it  subject  to  a  new  species  of  burthen,  so 
as  to  bind  it  in  the  hands  of  an  assignee.  '*  Incidents  of  a  novel 
kind  cannot  be  devised,  and  attached  to  property,  at  the  fancy  or 
caprice  of  any  owner:"  per  Lord  Brougham,  L.  C,  in  Keppel  v. 
Bailey. 

This  principle  is  sufficient  to  dispose  of  the  present  case.  It  would 
be  a  novel  incident  annexed  to  land,  that  the  owner  and  occupier 
should,  for  purposes  wholly  unconnected  with  that  land,  and  merely 
because  he  is  owner  and  occupier,  have  a  right  of  road  over  other 
land.  And  it  seems  to  us  that  a  grant  of  such  a  privilege  or  ease- 
ment can  no  more  be  annexed,  so  as  to  pass  with  the  land,  than  a 
covenant  for  any  collateral  matter. 

The  defendants  cannot,  therefore,  as  assigns,  avail  themselves  of 
the  grant  to  John  Smith;   and  our  judgment  must  be  for  the 

^  '  Judgment  for  the  plaintiff. 


1850.       LEVY  V.  MOYLAN,  8MEDLEY,  FLACK  and  TRACY. 

April  24.  '  ' 

(10  C.  B.  189^211 ;  S.  0.  19  L.  J.  C.  P.  308 ;  14  Jur.  983 ;  1  L.  M.  &  P.  307.) 


[189] 


A-  warrant  of  commitment  under  the  9  &  10  Vict.  c.  95,  8.  113,  recited 
that  A.  "  did  wilfully  insult  the  Judge  of  the  county  court,  during  his 
sitting,  and  therefore  the  said  Judge  did  order  that  A.  should  be  taken  into 
custody,  and  detained  until  the  rising  of  the  Court :  "  it  then  proceeded, 
*'  these  are,  therefore,  to  require  you,  the  high  bailiff,  &c.,  to  take  the  said 
A.,  and  to  deliver  him  to  the  governor  of  the  house  of  correction,'*  <&c.,  tc> 
be  there  detained  for  seven  days,  &c. :  Held,  that  the  warrant  was  ^cxmI 
upon  the  face  of  it,  and  justified  the  officer  and  the  gaoler  in  taking  and 
detaining  A.  (2). 

Semble,  that  the  Courts  created  under  the  above  statute,  though  courts  of 
record,  are  not  superior  Courts. 

Trespass.     The  declaration  stated  that  the  defendants,  on    the 

20th  of  February,  1849,  with  force  and  arms  &c.,  made  an  assault 

upon  the  plaintiff,  and  there  seized  and  laid  hold  of  him,  and  with 

great  force  and  violence  pulled  and  dragged  him  about,  and  also 

then  forcibly  and  violently  pulled  and  dragged  him  the  plain tifi 

his  house,  by  prescription,  that  way  to  which  the  way  is  appendant.'* 

cannot  be  made  in  gross;  because  no  (1)  1  Ld.  Bay.  407. 

man    can  take    profit    of   that  way,  (2)  See  now  the  County  Courts  Act, 

except  he  have  the  manor  or  the  house  1888,  ss.  5  and  162.— J.  G.  P. 
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from  and  out  of  a  certain  building  into  the  public  street,  and  then  Lbvt 
forced  and  obliged  him  to  go  in  and  along  divers  public  streets  to  a  motlan. 
certain  public  gaol  and  house  of  correction,  and  then  imprisoned 
him  the  plaintiff,  and  kept  and  detained  him  in  prison,  without  any 
reasonable  or  probable  cause  whatsoever,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  two  days  and  two  nights  then  next  following, 
contrary  to  the  laws  and  customs  of  this  realm,  and  against  the 
will  of  the  plaintiff;  whereby  the  plaintiff  was  greatly  hurt, 
injured,  &c. 

The  defendants  severed  in  pleading.  The  defendant  Moylan  by 
his  third  plea  justified,  as  Judge  of  the  Westminster  County  Court 
of  Middlesex,  the  committal  of  the  plaintiff,  for  an  insult  offered  to 
him  as  each  Judge. 

[The  defendant  Smedley,  as  the  high  bailiff  of  the  Westminster 
County  Court,  and  the  defendant  Flack,  as  a  bailiff  of  the  said 
Court  duly  appointed  to  assist  the  said  high  bailiff,  justified  in  a 
plea  of  which  the  material  part  was  as  follows :] 

The  defendant  Dennis  Creagh  Moylan,  then  being  the  Judge  of  T  1^2 1 
the  same  Court,  did,  according  to  the  form  of  the  said  Act  of  Parlia- 
ment, by  a  warrant  under  his,  the  Judge's  hand,  and  sealed  with 
the  seal  of  the  said  Court,  and  directed  to  the  defendant  Frances 
Smedley,  Esq.,  in  the  said  direction  named  and  described  as  the 
high  bailiff  of  the  said  Court,  and  to  the  other  bailiffs  of  the 
said  Court,  and  to  all  constables  and  peace  officers  within  the 
jurisdiction  of  the  said  Court,  and  to  the  governor  of  the 
boose  of  correction  for  Middlesex,  at  Tothill  Fields,  West- 
minster,— after  reciting,  that,  at  the  said  Court  so  holden  as  last 
aforesaid,  the  plaintiff  did  wilfully  insult  him,  the  said  Dennis 
Creagh  Moylan,  Esq.,  the  Judge  of  the  said  Court,  during  his 
sitting  in  the  said  Court  so  holden  as  last  aforesaid,  and  that  there- 
upon the  said  Judge  did  order  that  the  plaintiff  should  be  taken  into 
custody,  and  detained  until  tiie  rising  of  the  said  Court,  therefore 
require  the  said  high  bailiff,  bailiffs,  and  others  in  the  said  direction 
of  the  said  warrant  mentioned,  to  take  the  plaintiff,  and  to  deliver 
him  to  the  said  governor  of  the  said  house  of  correction ;  and  by 
the  said  warrant  the  said  Judge  did  require  the  said  governor  of  the 
said  house  of  correction  to  receive  the  plaintiff,  and  him  safely  to 
keep  in  the  said  house  of  correction,  for  the  term  of  seven  days 
from  the  date  of  the  said  warrant,  or  until  he  should  be  sooner 
discharged  by  due  course  of  law.     *     •     * 

The  defendant  Tracy,  as  governor  of  the  house  of  correction,  in        C  ^^^  ] 


526  1850.     C.  P.     10  C.  B.  196—202.  [R.B. 

Lbvy        a  similar  manner  jastifiied  the  reception  and   detention  of    the 
M(»YLAN.     plaintiff  under  the  warrant. 

To  each  of  these  pleas  the  plaintiff  demurred  specially.    *     *     * 
[  200  ]  The  demurrer  was  argued  on  the  24th  of   April  last^  before 

Wilde,  Ch.  J.,  Cresswell,  J.,  Williams,  J.,  and  Talfourd,  J. 

8.   Temple   (with   whom   was   Archbold)^  in   support   of   the 
demurrer  (i) : 

[  *20]  ]  The  warrant  in  question  is  bad  for  *  uncertainty.   It  is  impossible 

to  gather  from  it  for  what  the  plaintiff  was  ordered  to  be  taken 
and  detained.  These  warrants,  like  orders  of  commitment,  must 
accurately  define  the  cause  of  detention :  Rex  v.  Evered  (2) ; 
Ex  parte  Addis  (8).  There  is  a  variance  between  the  order  of 
adjudication  and  the  commitment.  The  clause  upon  which  the 
Judge  professes  to  have  acted,  is  the  118th  section  of  the  9  &  10 
Vict.  c.  96  (4).  *  *  The  warrant  must  be  in  writing:  Mayhew  v. 
Locke  (b),  and  it  must  specify  the  nature  of  the  offence,  and  show 
that  the  adjudication  corresponds  with  it.  '*  Every  instrument," 
says  Parke,  B.,  in  Lindsey  v.  Leigh  (6),  '*  which  is  to  affect  a  man's 

L  *202  ]  liberty  or  *property,  out  of  the  course  of  the  common  law,  ought, 
on  the  face  of  it,  to  show  the  authority  sufficiently."  The  nature 
of  the  insult  offered  to  the  Judge  should  have  been  stated  upon  the 
face  of  the  warrant.  The  law  as  to  the  form  of  commitments 
is  thus  laid  down  in  Hawkins  (7) :  "  Fourthly,  it  ought  to  set  forth 
the  crime  alleged  against  the  party  with  convenient  certainty, 
whether  the  commitment  be  by  the  Privy  Council,  or  any  other 
authority ;  otherwise,  the  officer  is  not  punishable,  by  reason  of 
such  mittimvSf  for  suffering  the  party  to  escape;  and  the  Court 
before  whom  he  is  removed  by  habeas  corpus,  ought  to  discharge  or 
bail  him.  And  this  does  not  only  hold  where  no  cause  at  all 
is  expressed  in  the  commitment,  but  also  where  it  is  so  loosely 
set  forth  that  the  Court  cannot  adjudgS  whether  it  was  a  reasonable 
ground  of  imprisonment;  as,  where  one  was  committed  for 
manifold  contumacy  to  the  High  Commission  Court,  or  for  refusing 
to    answer    before    them    to  certain   articles  (8),  or  for  insolent 

(1)  The  argument  was  confined  to         (4)  Cf.  s.  162  of  the  County  Courts 
the  demurrers  to  the  pleas  of  Smedley,      Act,  ]  888. 

Flack,    and    Tracy,     the    defendant         (5)  7  Taunt.  63 ;  2  Marsh.  377. 

Moylan  having  died  before  the  day  of  (6)  17  L.  J.  M.  C.  50. 

argument.  (7)  Hawk.  P.   C.  Book  2,  ch.   16. 

(2)  Gald.  26.  §  16. 

(3)  1  B.   &  0.  87 ;  2  Dowl.  &  Ey.  (8)  Codd^a  case,  1  Roll,  Rep.  245. 
167. 
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behavioar,  and  words  spoken  at  the  Council  table  (i),  &c.    And  it  is        Levy 
holden  by  Sir  Edward  Coke,  in  his  2nd  Institute  (2),  that  a  com-      moylan. 
mitment  for  high  treason,  or  felony  in  general,  without  showing 
the  species  of  the  offence,  is  not  good." 

(TaIiFoubd,  J. :  The  warrant  here  follows  the  very  words  of  the 
Act.) 

It  may  nevertheless  be  bad.  This  is  a  new  jurisdiction  and  a  new 
offence ;  and  nothing  will  be  intended  in  its  favour :  Pencock  v. 
BeU  (3). 

(WiLDK,  Ch.  J. :  Does  "  insult  '*  necessarily  import  a  contempt  ?) 

Not   necessarily.     [He  cited  Gossett  v.  Howard  (4),  per  Parkb,  B., 

and  Hale*s  Pleas  of  the  Crown  (5).]    The  word  "  therefore,"  in  this       [  203  ] 

warrant,  must  either  apply  to  the  last  antecedent,  in  which  case 

the   detention  of  the  plaintiff  until  the  rising  of  the  Court  would 

appear  to  be  the  cause  of  his  committal  to  the  house  of  correction ; 

or  it  must  refer  to  the  whole  of  the  matters  previously  stated,  and 

in  that  case,  of  the  two  causes  for  his  committal,  one  would  be 

insuflScient ;  or  it  leaves  the  ground  of  committal  uncertain  :  and, 

in  ♦either  case,  the  warrant  is  bad,  and,  being  bad  upon  the  face  of      L  *204  ] 

it,  it  affords  the  officers  acting  under  it  no  protection. 

Whateley  (with  whom  was  Sir  John  Bayley),  for  the  defendants 
Smedley  and  Flack : 

The  warrant  affords  a  justification  to  the  officers  who  acted 
tinder  it.  That  the  Judge  of  the  county  court  has  power  to  commit 
a  party  for  contempt,  there  can  be  no  doubt.  The  county  court 
created  by  the  9  &  10  Vict.  c.  95,  is  a  court  of  record,  a  court  of 
co-ordinate  jurisdiction :  its  process  is  not  to  be  construed  by  the 
mles  which  govern  the  process  of  inferior  Courts. 

(Gbesswbll,  J. :  What  marks  the  distinction  between  a  superior 
and  an  inferior  Court  ?) 

An  action  lies  in  the  county  court  upon  a  judgment  of  the  Queen's 
Sench  or  of  this  Court:  Com.  Dig.  Prohibition  (A.  1) ;  Anonymous^ 

(1)  Chambers's  case,  Cro.  Car.  133;  (3)  1  Wms.  Saund.  73. 
^rteman's  case,  Cro.  Car.  679;  Hodyes  (4)  74  B.  E.  363,  386  (10  Q.  B.  41U 
^.  Bumkin,  2  Bulstr.  139.  462). 

(2)  2  Inst.  591.  (5)  YqV  U.  c,  14,  p.  1*42. 
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Lbvy        a  similar  manner  justified  the  reception  and   detention  of   the 
MoYLAv.     plaintiff  under  the  warrant. 

To  each  of  these  pleas  the  plaintiff  demurred  specially.    *    *    * 
[  200  ]  The  demurrer  was  argued  on  the  24th  of   April  last,  before 

Wilde,  Gh.  J.,  Gresswell,  J.,  Williams,  J.,  and  Talfourd,  J. 

S.  Temple   (with   whom  was   Archbold),  in  support   of  the 
demurrer  (i) : 

[  *20]  ]  The  warrant  in  question  is  bad  for  *  uncertainty.   It  is  impossible 

to  gather  from  it  for  what  the  plaintiff  was  ordered  to  be  taken 
and  detained.  These  warrants,  like  orders  of  commitment,  must 
accurately  define  the  cause  of  detention :  Rex  v.  Evered  (2) ; 
Ex  parte  Addis  (8).  There  is  a  variance  between  the  order  of 
adjudication  and  the  commitment.  The  clause  upon  which  the 
Judge  professes  to  have  acted,  is  the  118th  section  of  the  9  &  10 
Vict,  c.  95  (4).  *  *  The  warrant  must  be  in  writing:  Mayhew  v. 
Locke  {6),  and  it  must  specify  the  nature  of  the  offence,  and  show 
that  the  adjudication  corresponds  with  it.  "  Every  instrument," 
says  Farkb,  B.,  in  Lindsey  v.  Leigh  (6),  **  which  is  to  affect  a  man's 

L  ^202  ]      liberty  or  *property,  out  of  the  course  of  the  common  law,  ought, 
on  the  face  of  it,  to  show  the  authority  sufficiently."     The  nature 
of  the  insult  offered  to  the  Judge  should  have  been  stated  upon  the 
face  of  the  warrant.      The  law  as  to  the  form  of   commitments 
is  thus  laid  down  in  Hawkins  (7) :  "  Fourthly,  it  ought  to  set  forth 
the  crime   alleged   against  the  party  with  convenient  certainty, 
whether  the  commitment  be  by  the  Privy  Council,  or  any  other 
authority ;   otherwise,  the  officer  is  not  punishable,  by  reason  of 
such  mittimvSf  for  suffering  the  party  to  escape;  and  the  Court 
before  whom  he  is  removed  by  habeas  corpus^  ought  to  discharge  or 
bail  him.      And  this  does  not  only  hold  where  no  cause  at  all 
is  expressed  in  the  commitment,  but  also  where  it  is  so  loosely 
set  forth  that  the  Court  cannot  adjudgS  whether  it  was  a  reasonable 
ground    of    imprisonment ;    as,   where  one    was    committed    for 
manifold  contumacy  to  the  High  Commission  Court,  or  for  refusing 
to    answer    before    them    to  certain  articles  (s),  or  for  insolent 

(1)  The  argument  was  confined  to         (4)  Cf.  8.  162  of  the  County  Courts 
the  demurrers  to  the  pleas  of  Smedley,      Act,  ]  888. 

Flack,    and    Tracy,     the    defendant  (o)  7  Taunt.  63 ;  2  Marsh.  377. 

Moylan  having  died  before  the  day  of  (6)  17  L.  J.  M.  C.  50. 

argument.  (7)  Hawk.  P.  C.  Book  2.   oh.    16. 

(2)  Cald.  26.  §  16. 

(3)  1  B.  &  C.  87 ;  2  Dowl.  A  Ey.  (8)  Codde't  case,  1  Roll,  Rep.  245. 
167. 
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behaviour,  and  words  spoken  at  the  Council  table  (i),  &c.    And  it  is        lbvy 
holden  by  Sir  Edward  Coke,  in  his  2nd  Institute  (2),  that  a  com-      moylan. 
mitment  for  high  treason,  or  felony  in  general,  without  showing 
the  species  of  the  offence,  is  not  good." 

(TAiiFouRD,  J. :  The  warrant  here  follows  the  very  words  of  the 
Act.) 

It  may  nevertheless  be  bad.  This  is  a  new  jurisdiction  and  a  new 
offence;  and  nothing  will  be  intended  in  its  favour:  Pectcock  v. 
BeU  (3). 

(Wilde,  Ch.  J. :  Does  "  insult "  necessarily  import  a  contempt  ?) 

Not  necessarily.     [He  cited  Oossett  v.  Howard  (4),  per  Parks,  B., 

and  Hale*8  Pleas  of  the  Crown  (5).]    The  word  "  therefore,"  in  this       [  203  ] 

warrant,  must  either  apply  to  the  last  antecedent,  in  which  case 

the  detention  of  the  plaintiff  until  the  rising  of  the  Court  would 

appear  to  be  the  cause  of  his  committal  to  the  house  of  correction ; 

or  it  must  refer  to  the  whole  of  the  matters  previously  stated,  and 

in  that  case,  of  the  two  causes  for  his  committal,  one  would  be 

insufficient ;  or  it  leaves  the  ground  of  committal  uncertain  :  and, 

in  ^either  case,  the  warrant  is  bad,  and,  being  bad  upon  the  face  of      L  *20^  ] 

it,  it  affords  the  officers  acting  under  it  no  protection. 

WhaieUy  (with  whom  was  Sir  John  Bayley),  for  the  defendants 
Smedley  and  Flack : 

The  warrant  affords  a  justification  to  the  officers  who  acted 
under  it.  That  the  Judge  of  the  county  court  has  power  to  commit 
a  party  for  contempt,  there  can  be  no  doubt.  The  county  court 
created  by  the  9  &  10  Vict.  c.  95,  is  a  court  of  record,  a  court  of 
co-ordinate  jurisdiction :  its  process  is  not  to  be  construed  by  the 
rales  which  govern  the  process  of  inferior  Courts. 

(C&EsswBLL,  J. :  What  marks  the  distinction  between  a  superior 
and  an  inferior  Court  ?) 

An  action  lies  in  the  county  court  upon  a  judgment  of  the  Queen's 
Bench  or  of  this  Court :  Com.  Dig.  Prohibition  (A.  1) ;  Anonymous^ 

(1)  Chambers's  case,  Cro.  Car.  133;  (3)  1  Wms.  Saund.  73. 
yrerman's  case.  Cro.  Car.  679;  Hodyes  (4)  74  B.  E.  363,  385  (10  Q.  B.  411, 
V.  ilumJdn,  2  Bulstr.  139.  452). 

(2)  2  Inst  591.  (5)  YqV  \\.  c,  14,  p.  m. 
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Levy        1  Boll.  Bep.    54;    Anonymmis,  2  Salk.  489;  Ranee  v.  James  (l); 

MoYLAN.  I^  re  Dunjord  (2) ;  In  re  Winsor  v.  Dunford  (3) :  it  has,  up  to  a 
certain  amount,  co-ordinate  jurisdiction  with  the  Courts  at  West- 
minster :  and  the  proper  mode  of  proving  a  judgment  of  a  superior 
Court  therein,  is,  by  certiorari  and  viittimus,  as  in  the  superior 
Courts.  The  same  construction,  therefore,  must  be  applied  to  this 
warrant,  as  to  a  warrant  or  order  issued  by  this  Court.  Even 
assuming  it  to  be  a  warrant  of  an  inferior  Court,  it  is  a  perfectly 
good  warrant  within  the  118th  section  of  the  Act.  Though, 
perhaps,  not  so  technically  correct  as  it  might  have  been,  it  is  clear 
enough  for  the  purpose.  The  high  bailiff  is  bound  to  execute  the 
warrants  of  the  Judge,  s.  88 :  it  is  no  part  of  his  duty  to  scan 
them  rigidly.  The  cases  of  Rex  v.  Evered  and  Lindsey  v. 
Leigh  do  not  touch  the  present ;  the  former  was  the  case  of  an 

[  •206  ]  alternative  conviction,  *which  was  clearly  bad ;  and  the  latter 
turned  upon  the  peculiar  words  of  the  Act,  and,  besides,  it  was  the 
case  of  a  magistrate's  conviction,  which  is  construed  strictly. 
Then,  it  is  said  that  this  warrant  is  bad,  because  it  contains  no 
adjudication  of  contempt.  That,  however,  is  not  necessary.  *  * 
Besides,  here,  the  warrant  does  contain  a  sufficient  adjudication : 
it  states  that  "  Lawrence  Levy  did  wilfully  insult  Dennis  Creagh 
Moylan,  Esq.,  the  Judge  of  the  said  Court,  during  his  sitting  in  the 
said  Court,"  and  that  **  thereupon  the  said  Judge  of  the  said  Court 
did  order,"  &c.  It  is  said  that  the  particulars  of  the  alleged  insult 
should  be  stated.  But,  who  is  to  be  the  judge  of  the  insult? 
There  are  many  cases  where  the  party  insulted  alone  could  know 
the  intention  of  the  Act,  and  where,  as  in  the  case  of  insulting 

[  •206  ]  gestures,  it  would  be  impossible  to  describe  *the  offence  by  words. 
And  who  but  the  Judge  is  to  say  whether  the  act  done  be  wilful  or 
not?  A  case  which  occurred  some  years  since,  may  be  in  the 
recollection  of  the  Court,  where,  a  Judge  who  had  declined  to  fight 
a  duel,  was  constantly  annoyed  by  his  challenger  coming  into 
Court,  and  placing  himself  before  him  twirling  a  white  feather 
between  his  thumb  and  finger.  The  Judge,  who  must  have  credit 
for  possessing  common  sense,  and  whose  duty  it  is  to  preserve  the 
dignity  of  his  Court,  must  surely  be  the  proper  person  to  determine 
what  does  and  what  does  not  amount  to  a  wilful  insult.  [He  cited 
the  case  of  Tlie  Shei-ifof  Middlesex  (4),  Hale's  Pleas  of  the  Crown, 
I.,  p.  586,  and  XL,  p.  l22.] 

(1)  12  Jur.  62.  (3)  12  Jur.  629. 

(2)  12  Jur.  361.  (4)  52  H.  H,  337  (H  Ad.  &  EL  273). 
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1 1  the  warrant  is  not  gyyL  as  rt^hrii  ii»*r  7ziL^        i^-r 
Icjus  not  necessarily  prteveni  is  ;:LrTr^inwr;'t:r    it  'lia      t  ^.r 
-iii)<ji\linates.    It  may  be  ejio^zii  •:  a*T  ihk*  iji  ^ui^*        I  -  'I 
.t^  in  a  judicial  capacity,  and  ih-s^ic^e  is  ijic  r-jjsv^ic^:  «i- 
♦  i  always  he  acted  bowi  n*U  :  Tiifi  t.  X».  itt.'^   .  .    If  ii»*r 
..f  l>e,  that  this  warrant  is  defecuve  in  f-:r=i-  iIjj  5*  iaiei 
.  l:ifJ,  which  enacts  "that  no  order,  Teriici-  -x  ^-jp^tfri.  :r 
L-  proceeding  made  concerning  any  of  tbe  r:A.r^*g   alic^saaL 
1  l>e  quashed  or  vacated  for  want  of  fonE-" 

Ogle,  for  the  defendant  Tracy,  submined,  *jimx,  UzhtJzki^  h^i 
a  right  to  commit,  he,  Tracy,  had  no  discredon,  i-ii  w^t  uif:zji  «i 
receive  the  prisoner,  and  therefore  the  varrant,  which  was  ^:o:  -  >:«l 
the  face  of  it,  afforded  hun  ample  jostifieadoa. 

Temple,  in  reply : 
The  passages  cited  from  Hale's  Pleas  of  the  Cnwn  r^^t  v, 
felony  only.    The  officer  is  boond  to  inquire  into  ibe  ^Jd^  s^  r!r^ru'.7 
of  the  warrant,  before  he  ventures  to  enforce  it.    Is  ^.lz^a  ift 
denied  that  a  court  of  record,  a  superior  Court,  has  pc  wer  v^  ^jzi,^.\ 
for  contempt,  by  the  common  law.    *But,  an  inferior  G: -n  r::-:*^-       '  *-  »*  1 
in  exercising  its  powers,  submit  itself  to  the  rules  of  law  bj  *■!>./. 
every   inferior  Court  is  bound.     The  circumstance  of  wrlis  of 
certiorari  and  prohibition  being  every  day  iseued  to  these  v.iu'vj 
courts,  shows  that  they  are  not  superior  Courts,  in  the  aex.^  tr:^- 
tended  for  on  the  other  side.    The  warrant  here  is  so  xkzj:f:r\k^. 
upon   the   face  of  it,   that  it  is  impossible  to  say  wLe*J.er  \zji 
commitment  was  for  the  supposed  insult,  or  because  tr.e  \jl.za.Z 
had  been  ordered  by  the  Judge  to  be  detained  until  the  n.%!:.:?  of 
the  Court.      In  Rex  v.  Jarnt^  (2),  the  nature  of  the  insalt  w;^  ^^t 
oat  in  the  warrant,  ''  for  insulting  behaviour  towards  us,  by  \h.\\i.% 
as  that  we  were  biassed  and  prejudiced  in  our  conduct  towar'iehim, 
as  magistrates,  in  the  due  execution  of  our  office  as  ma^strat^D,*' 
dec     The  objection  here,  is  one  of  substance,  and  therefore  iii 
unaffected  by  the  186th  section. 

Car.  Qflx.  rijJL 

Wii^B»  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  comes  before  the  Court  upon  a  demurrer  to  the  defen- 
d^nis^  pleas.    The  action  is  for  an  assault  and  false  imprisonment, 

(i;  dO  B.  B.  14  (3  Moo.  P.  0.  36).  (2)  24  &.  &.  611  (5  B.  ft  Aid.  894 ; 

1  DowL  ft  By.  559). 
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Levy        brought  against  the  late  Judge  of  the  WeBtminster  County  Goart, 
MoTLAK.      ^^^  ^^g^  bailiff  of  Westminster,  and  his  deputy,  and  the  keeper 
of  the  house  of  correction.    The  declaration  is  in  the  ordinary 
form. 

The  defendant  Moylan  died  after  the  action  was  commenced; 
the  other  defendants  justified  under  a  warrant  granted  by  the 
defendant  Moylan,  as  Judge  of  the  county  court.  The  plaintiff 
specially  demurred  to  the  pleas  of  justification,  and  (.he 
demurrer  was  argued  before  us  in  Easter  Term  last.  The 
[  *209  ]  warrant  is  *set  out  in  the  pleas.  Several  causes  of  demurrer  are 
assigned  ;  but  those  replied  upon  on  the  argument,  were  :  first,  that 
the  supposed  offence  or  ground  of  commitment,  was,  upon  the  face 
of  the  warrant,  uncertain ;  secondly,  that  the  warrant  recited ''  that 
the  plaintiff  had  insulted  the  Judge  of  the  county  court,  and  had 
been  taken  into  custody  and  detained  till  the  rising  of  the  Court, 
and  that  therefore  the  officers  were  commanded  to  take  the  plaintiff, 
and  convey  him,'*  &c. 

It  was  argued  that  the  word  "  therefore  "  must  apply  either  to 
the  last  matter  recited,  in  which  case,  the  detention  of  the  plaintiff 
till  the  rising  of  the  Court  would  appear  to  be  the  cause  of  his 
committal  to  the  house  of  correction,  which  would  be  absurd ;  or  it 
must  refer  to  both  the  matters  recited,  and  then,  of  the  two  causes 
for  his  committal,  one  would  be  altogether  insufficient ;  or  it  must 
leave  the  real  ground  of  committal  uncertain  :  and,  in  either  case, 
the  warrant  would  be  bad,  and,  being  bad  on  the  face  of  it,  would 
not  justify  the  officers.     It  was  also  said  that  the  warrant  was  bad 
in  another  particular,  viz.  that  it  did  not  set  forth  the  nature  of  the 
supposed  insult  offered  to  the  Judge,  so  as  to  enable  this  Court  to 
ascertain  whether  any  such  insult  had  been  offered  as  would  give 
the  Judge  power  to  commit. 

On  the  other  hand,  it  was  said  that  the  warrant  must  be  read 
with  reference  to  the  118th  section  of  the  9  &  10  Yict.  c.  95,  whicb 
enacts,  that,  if  any  person  shall  wilfully  insult  the  Judge  during  his 
sitting  in  Court,  or  other  officers  mentioned  in  the  Act,  it  shall  Im 
lawful  for  any  officer  of  the  Court,  by  order  of  the  Judge,  to  t&k< 
such  offender  into  custody,  and  detain  him  until  the  rising  of  tVn 
Court,  and  the  Judge  shall  be  impowered,  if  he  shall  think  fit,  b^ 
a  warrant  under  his  hand,  and  sealed  with  the  seal  of  the  Court,  t 
[  *2io  ]  commit  such  offender  to  prison  for  any  time  not  exceeding  ^sevei 
days ;  that  the  meaning  to  be  ascribed  to  the  warrant,  then,  ^w^cti 
that,  the  party  having  wilfully  insulted  the  Judge,  and  the  Ju<i|T^ 
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having  ordered  him  to  be  detained  till  the  rising  of  the  Court,  Lbvt 
thought  fit  by  warrant  to  commit  him  to  prison  for  seven  days ;  moylan. 
and  also,  that,  with  reference  to  the  sufficiency  of  the  description  of 
the  insult,  the  officers  were  at  all  events  protected,  as  they  could 
not  dispute  the  propriety  of  the  Judge's  decision ;  and  that,  even  if 
the  matter  related  to  the  Judge  himself,  as  defendant,  the  warrant 
would  suffice,  for,  that  his  Court  was  a  court  of  record,  and  a 
superior  Court. 

It  is  not  necessary  to  decide  this  latter  point:  but  there  are 
strong  reasons  for  saying  that  the  Courts  held  under  the  9  &  10 
Vict.  c.  95,  are  inferior  Courts.  Although  courts  of  record,  they 
are  still  in  their  nature  (i)  county  courts,  which  are  undoubtedly 
inferior.  Their  jurisdiction  is  limited  to  the  nature  of  the  causes  to 
be  tried,  and  the  ambit  within  which  the  cause  of  action  must  have 
arisen.  And  causes  commenced  there  are  removable  into  the 
superior  Courts,  except  in  certain  cases  where  it  is  expressly 
prohibited   by  s.   94. 

Assuming  that  the  warrant  in  question  is  to  be  treated  as  having 
been  issued  by  the  Judge  of  an  inferior  Court,  we,  nevertheless, 
think  it  sufficiently  describes  the  offence  for  which  the  party  was 
committed.  In  the  first  place,  the  recital  that  the  party  had 
insnlted  the  Judge,  is  to  be  treated  as  a  direct  adjudication  that  he 
had  done  so,  according  to  the  case  of  The  Sheriff  of  Middlesex  (2). 
♦And,  as  the  statute,  by  s.  113,  gives  the  power  to  commit  for  any  [  'su  ] 
insult  wilfully  offered  to  the  Judge  or  his  officers,  or  for  any  wilful 
interruption  of  the  proceedings  of  the  Court,  or  any  other  mis- 
behaviour in  Court;  and,  as  many  acts  may  come  within  that 
provision,  which  it  would  be  impossible  adequately  to  describe  in 
words,  it  seems  to  us  that  the  Judge  had  jurisdiction  to  decide  con- 
clusively whether  any  particular  act  did  amount  to  an  insult  or 
interruption,  or  misbehaviour,  and  it  was  therefore  unnecessary 
to  say  more  in  the  warrant  than  that  he  had  been  wilfully 
insulted. 

As  to  the  cause  of  commitment,  we  adopt  the  argument  urged 

(1)  Ab    do    analogy    and  do    con-  bailiff  of  the  county,  the  new  Courts 

zMxion,     except     in     name,      exists  may  have  been  thus  designated    for 

between  the  new  county  courts  and  the  purpose  of  fixing  upon  them  the 

tbe  €uria  haronum  of  the  county,  in  character  of  inferior    Courts.     As  to 

vhich  justice  is  administered  by  the  the  distinction  between  superior  and 

■iiei  mbind     tenants     in     capiie, — the  inferior  Courts,  see  Peacock  v.  Bell,  1 

Jj  twrfMildnra   holding   immediately   of  Wms.  Saund.  7«i 

tHe  Crown,  with  the  assistance  of  the  (2)  62  B.  B.  337  (11  Ad.  &  El.  273). 
Alfteriff,     presiding     as    the    Queen's 
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Levy  for  the  defendants,  that  we  are  not,  unless  it  be  absolutely 
MoTLAN.  necessary,  to  construe  the  warrant  so  as  to  make  it  absurd  and 
nonsensical ;  which  we  should  do,  in  holding  that  it  assigns  the 
detention  of  the  plaintiff  till  the  rising  of  the  Court,  as  a  cause  for 
committing  him  to  the  house  of  correction.  The  recital  of  his 
detention  is  to  be  taken  as  a  narrative  of  the  Judge,  after  the  insult 
was  offered,  and  not  as  a  cause  for  the  subsequent  issuing  of  his 
warrant. 

Both  the  objections  taken  to  the  warrant,  therefore,  fail ;  and  our 
judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


]^-  SPARTALI   V.   BENECKE. 

[  212  ]  (10  C.  B.  212—227  ;  S.  C.  19  L.  J.  0.  P.  293.) 

A  contract  for  the  sale  of  thirty  bales  of  goats*  wool  at  a  certain  price 
per  lb.,  contained  the  following  stipulation,  **  Customary  allowance  for 
tare  and  draft,  and  to  be  paid  for  by  cash  in  one  month,  less  d  per  cent, 
discount :  "  Held,  that  the  vendee  was  entitled  to  have  the  goods  delivered 
to  him  immediately,  or  within  a  reasonable  time,  but  was  not  bound  to  pay 
for  them  until  the  expiration  of  the  month. 

Held,  also,  that,  there  being  no  ambiguity  in  the  language  of  the  con- 
tract, evidence  was  not  admissible,  to  show,  that,  by  the  usage  of  the 
particular  trade,  vendors  selling  under  such  contracts  were  not  bound  to 
deliver  the  goods  without  payment  (1). 

This  was  an  action  of  assumpsit.  The  declaration  stated  that 
the  defendants,  on  the  4th  of  February,  1848,  agreed  to  buy  of  the 
plaintiffs,  and  the  plaintififs  then  agreed  to  sell  to  the  defendants, 
at  their  request,  certain  goods,  to  wit,  thirty  bales  of  goats'  wool, 
upon  the  following  terms,  that  is  to  say,  at  1«.  Q^d.  per  lb.,  the 
customary  allowance  for  tare  and  draft  to  be  made,  and  the  said 
goods  to  be  delivered  by  the  plaintiffs  to  the  defendants  on  the 
defendants  paying  the  said  price,  less  5  per  cent,  discount,  at  or  (at 
the  option  of  the  defendants)  before  the  expiration  of  one  calendar 
month  from  the  day  aforesaid  :  Mutual  promises :  Averment,  that, 
although  the  plaintiffs,  from  the  time  of  the  making  of  the  defen- 
dants' promise,  for  and  during  and  until  and  at  the  expiration  of 
one  calendar  month  from  the  time  of  the  making  of  the  said  con- 
tract, were  ready  and  willing  to  deliver  the  said  goods  to  the  defen- 
dants, according  to  the  said  terms,  and  to  perform  and  fulfil  the 

(1)  Upon  the  last  point  the  case      L.    J.   Ex.   168,    in  the    Exchequer 
seems  to  be  overruled  by    Field  v.      Chamber 
Lelean   (1861)   6   H.    &    N.    617,    30 
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said  terms  in  all  things  on  the  part  of  the  plaintiffs  to  be  performed     Spartali 
and  fulfilled,  whereof  the  defendants  *daring  all  that  time  had      benrckb. 
notice  ;  and  although  the  said  period  of  one  calendar  month  had       [  *21h  ] 
elapsed    before   the  commencement  of    this  suit ;  yet  that    the 
defendants  did   not  nor  would   accept   the  said  goods  from  the 
plaintiffs,  or  pay  them  for  the  same,  according  to  the  said  terms, 
but  wholly  neglected  and  refused  so  to  do ;  whereby  the  plaintiffs 
necessarily  incurred  a  great  expense,  to  wit,  50Z.,  in  keeping  the 
said  goods,  and  in  endeavouring  to  procure  the  completion  of  the 
said  contract  by  the  defendants ;  and  thereby  the  plaintiffs  had 
sustained  a  great  loss,  to  wit,  500Z.,  by  reason  of  the  fall  in  the 
market  value  of  the  said  goods  since  the  day  when  the  said  defen- 
dants ought  to  have  performed  their  contract  as  aforesaid ;  to  the 
damage,  &c. 

The  defendants  pleaded,  first,  non  assumpsit ;  secondly,  that  the 
plaintiffs  were  not  ready  and  willing  to  deliver  the  said  goods  to  the 
defendants  according  to  the  terms  of  the  said  agreement,  in  manner 
and  form,  &c. ;  thirdly,  that  they  had  not  notice  of  the  plaintiffs' 
readiness  and  willingness  to  deliver  the  said  goods  to  the  defendants, 
in  manner  and  form,  &c. ;  fourthly,  that,  immediately  from  and 
after  the  making  of  the  said  agreement  for  sale,  and  for  and  during 
a  reasonable  time  thereafter,  they,  the  defendants,  were  ready  and 
willing  to  receive  and  accept  from  the  plaintiffs  the  said  bales  of 
goats'  wool,  on  the  terms  in  the  said  agreement  mentioned,  and 
then,  and  within  such  reasonable  time,  to  wit,  on  the  6th  of  February, 
1848,  requested  the  plaintiffs  to  deliver  to  them  the  said  bales  of 
goats'  wool  accordingly,  but  that  the  plaintiffs  then  wholly  refused 
to  deliver  the  said  bales,  or  any  of  them,  to  the  defendants,  and 
then  wholly  discharged  the  defendants  from  accepting  or  receiving 
the  same  according  to  the  said  agreement ;  verification ;  fifthly, 
that,  after  the  making  of  the  said  agreement,  and  before  any  breach 
thereof,  to  wit,  on  the  6th  of  February,  1848,  the  *plain tiffs  wholly  [  '^u  j 
absolved,  exonerated,  and  discharged  the  defendants  from  the 
further  performance  of  the  said  agreement  on  their,  the  defendants', 
l>art,  and  from  their  promise  in  that  behalf ;  verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  traversed 
the  last  two. 

The  action  was  brought  to  recover  damages  against  the  defendants 
for  not  accepting  and  paying  for  thirty  bales  of  goats'  wool  sold  by 
the  plaintiffia  to  the  defendants,  through  a  wool-broker  named 
Hughes,  under  the  following  contract: 
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6PARTALI  "  London,  4th  February,  1848. 

Bdtboke.         '*  Bought  of  Spartali   &   Co.,   for  account  of  Messrs.  Benecke, 
Brothers,  thirty  bags  of  goats'  wool, 

•*D.  P.  80$,atl5.  6id.  perlb. 
"  Customary  allowance  for  tare  and  draft :  and  to  be  paid  for  by 
cash  in  one  month,  less  5  per  cent,  discount. 
"  Commission,  J  per  cent. 

"  Henry  P.  Huohbs." 

On  the  same  day,  the  plaintiffs  sent  to  the  defendants  an  invoice 
of  the  goods,  as  follows : 

"  London,  4th  February,  1848. 
**  Messrs.  Benecke,  Brothers, 

To  Spartali  and  Lascaridi. 
"  For  80  bales  of  goats'  wool      -         -  -  -  627   16   10 

**  Discount,  5  per  cent.        -  -  81     7    10 


£596     9     0 
"  Due,  March  4th."  _=««. 

The  defendants  demanded  the  goods  on  the  6th  of  February,  but 
the  plaintiffs  refused  to  deliver  them  unless  paid  for.     To  this  the 
defendants  declined  to  accede ;  and  they  refused  to  take  the  goods 
after  the  expiration  of  the  month. 
[  •215  ]  At  the  trial,  before  Talfourd,  J.,  at  the  sittings  in  *London  after 

last  Hilary  Term,  it  was  submitted,  on  the  part  of  the  plaintiifs, 
that  the  meaning  of  the  contract  was  that  stated  in  the  declaration, 
viz.  that  the  goods  were  to  be  paid  for  on  delivery,  but  that  the 
buyers  were  not  bound  to  take  them  until  the  expiration  of  the 
month. 

The  defendants,  on  the  other  hand,  insisted  that  they  were 
entitled  to  have  the  goats'  wool  delivered  to  them  at  any  time 
within  the  month,  but  that  they  were  not  bound  to  pay  for  it  until 
the  4th  of  March. 

The  learned  Judge  inclining  to  this  latter  opinion,  the  plaintifTs* 
counsel  tendered  evidence  to  show,  that,  by  the  usage  of  the  trade, 
the  vendors  of  goats'  wool,  under  contracts  worded  like  the  contract 
in  question,  were  not  bound  to  deliver  the  wool  without  receiving 
the  stipulated  price.  His  Lordship,  however,  seeing  no  ambiguity 
in  the  terms  of  the  contract,  declined  to  receive  this  evidence;  and, 
accordingly,  the  plaintiffs  were  nonsuited,  leave  being  reserved  to 
them  to  move  to  enter  a  verdict  for  1452.,  the  amount  of  the 
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ascertained  loss  on  the  re-sale  of  the  wool,  if  the  Court  should  be  spartali 
of  opinion  that  the  learned  Judge  had  erroneously  construed  the  bbnegke. 
contract. 

Byles,  Serjt.,  accordingly,  in  Easter  Term  last,  moved  for  a 
role  nisi  to  enter  a  verdict  for  1452.,  or  for  a  new  trial,  on 
the  ground  of  the  non-reception  of  evidence  : 

There  is  no  stipulation  in  this  contract,  for  credit.  The  goods 
are  to  be  paid  for  in  cash  within  a  month. 

(Talfourd,  J. :  I  understood  the  contract  to  import  a  credit  of  a 
month. 

Cressiwell,  J. :  When  would  the  buyers  be  entitled  to  call  for 
the  delivery  of  the  wool  ?) 

Perhaps,  immediately. 

(Crbsswell,  J. :  Then,  expanding  the  contract,  we  may  read  it 
thas, — to  be  delivered  on  demand,  and  to  be  paid  for  by  cash  in 
one  month.) 

The  plaintiffs  would  not  be  bound  to  deliver  within  the  *month,       [  *216  ] 
unless  paid  by  cash.     The  question  is  whether  the  common  law 
right  of  the  seller  to  keep  his  goods  till  payment  of  the  price,  is 
taken  away  by  the  language  of  this  contract. 

(Wilde,  Ch.  J.:  Certainly,  nothing  is  more  common  than  to 
deliver  the  goods  within  the  month,  without  payment.  Suppose 
the  bargain  had  been  to  "  be  paid  for  by  bill  at  one  month,''  would 
the  plaintiffs  have  had  a  right  to  retain  the  goods  until  the  bill 
was  paid  ?) 

Probably  not. 

Then  supposing  the  contract  to  be  ambiguous,  its  meaning  is  to  be 
ascertained  by  evidence  of  mercantile  usage :  notes  to  Wiggles woi-th 
V.  DaUison  (i),  1  Smith's  Leading  Cases,  306 ;  Bold  v.  Rayner  (2) ; 
Spicer  v.  Cooper  (3) ;  Bobertson  v.  Jackson  (4) ;  Syers  v.  Jonas  (5). 

Wilde,  Ch.  J. : 

It  appears  to  us,  that,  applying  our  judgment  to  the  construction 

(1)  I  Doug.  201.  (4)  69  R,  B.  490  (2  C.  B.  412). 

(2)  46  R  R  322  (1  M.  &  W.  343).      (5)  76  R.  R.  615  (2  Ex.  1 1 1). 

(3)  55  R  H.  298  (1  Q.  B.  424). 
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Spabtali  of  this  contract,  and  giving  to  its  words  their  natural  meaning,  this 
Benbckb.  ^^  ^  present  contract  of  sale,  with  a  deferred  day  of  payment,  and 
that  the  purchasers  were  entitled  to  call  for  a  delivery  of  the  goods 
at  any  reasonable  time  within  the  month,  without  tendering  the 
price.  If  a  vendor  agrees  to  sell  for  a  deferred  payment,  the 
property  passes  (i),  and  the  vendee  is  entitled  to  call  for  a  present 
delivery  without  payment.  It  is  possible,  however,  that  the  words 
here  used  may  have  acquired  a  definite  meaning  the  contrary  of 
that  which  we  infer  from  them :  and,  therefore,  upon  the  assump- 
tion that  evidence  which  was  tendered  to  show  that  such  was  the 
case,  had  been  improvidently  rejected,  the  rule  may  go. 

[•217]  Crowder  and  ChanneUf  Serjt.,  on  a  subsequent  day  *in  the 

same  Term,  showed  cause  : 

The  property  in  the  goods  passed  to  the  defendants  immediately 
on  the  sale. 

(WiLDB,  Ch.  J. :  The  wool  had  to  be  weighed,  and  the  value 
ascertained.) 

According  to  the  terms  of  the  contract,  the  delivery  has  nothing  to 
do  with  the  payment. 

(WiLDB,  Ch.  J. :  Until  the  weight,  and  consequently  the  price, 
had  been  ascertained,  the  defendants  could  not  have  brought 
trover.) 

Certainly  not.  This  was  a  sale  upon  credit  for  one  month,  and 
not,  as  contended  on  the  other  side,  for  payment  on  delivery. 
According  to  Webb  v.  Fairmaner  (2),  the  defendants  had  the  whole 
of  the  4th  of  March  to  make  the  payment ;  but  they  were  entitled 
to  have  the  goods  delivered  to  them  at  any  time  within  a  month 
from  the  date  of  the  contract. 

(Wilde,  Ch.  J. :  It  is  not  suggested  that  the  money  was  payable 
before  the  4th  of  March,  unless  the  goods  were  delivered  in  the 
interim.  The  plaintiffs'  contention  is,  that  this  was  a  sale  on 
credit  for  a  month,  but  with  a  lien  on  the  goods  until  payment) 

That  is  so. 

(1)  Unless  something  with  respect      to  be  ascertained, 
to  the  price  to  be  paid,  or  with  respect  (2)  49  E.  B.  690  (3  M.  &  W.  473). 

to  the  article  to  be  deliyered,  remains 
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(WiiiDB,  Ch.  J.:  The  rule  was  granted  solely  on  the  rejection  Spartali 
of  evidence  to  explain  the  contract.  No  doubt,  if  there  be  any  benkckk. 
latent  (i)  ambiguity  in  the  terms  of  the  contract,  parol  evidence 
to  explain  it  was  admissible:  as  in  Smith  v.  Wilson  (2),  where 
evidence  was  received  to  show,  that,  by  the  custom  o!  a  particular 
district,  1,000  rabbits  meant  1,200,  and  Doe  d.  HaU  v.  Benson  (v)^ 
where,  rent  being  payable,  on  a  demise  by  parol,  from  "Lady 
Day,"  evidence  of  the  custom  of  the  country  was  held  admissible 
to  show  that  the  parties  meant  "  Old  Lady  Day.") 

If  the  contract  is  plain  and  intelligible  in  itself,  evidence  cannot  be 
received  to  contradict  it. 

[They  cited   IJutton  v.    Warren  (4)  and  Blackett  v.   The  Royal 
Exchange  Assurance  Company  (6).] 

The  reasons  given  for  the  judgment  in  Syers  v.  JomiSf  do  not  [^i^l 
operate  at  all  upon  this  case.  The  attempt  here  is  not  merely  to 
annex  an  additional  term  to  the  contract,  but  to  alter  the  entire 
face  of  it, — to  convert  into  a  sale  for  ready  money,  that  which  in 
reality  is  a  sale  on  credit.  In  Ford  v.  Yates  (6),  the  defendant's 
traveller  entered  and  signed  in  the  plaintiff's  order  book  a  contract 
in  the  following  terms :  "  Of  E.  Yates,  39  pockets  Sussex  hops, 
Springett's,  5  pockets  Kenward's,  788.  Springett's  to  wait  orders." 
In  an  action  by  the^purchaser  for  non-delivery  of  the  thirty-nine 
pockets,  it  was  held,  that  parol  evidence  of  the  course  of  dealing 
between  the  parties,  was  not  admissible  to  show  that  the  sale  was 
at  a  credit  of  six  months. 

(WiLDB,  Ch.  J. :  Was  that  case  cited  in  Syers  v.  Jonas?) 

It  was  not. 

(WiLBE,  Ch.  J. :  *It  seems  difficult  to  reconcile  them.)  [  *2i9  ] 

In  Ford  v.  Yates,  Bosanqubt,  J.,  says :  '*  Greaves  v.  Ashlin  (7) 
appears  to  me  to  be  a  decisive  authority  to  show  that  parol  evidence 
cannot  be  received  to  vary  terms  that  do  appear  on  the  face  of  the 
contract;  though,   according  to  Jeffery  v.   Walton {s),   where  the 

(1)   VidejKUt,  544,  n.  (1).  Cr.  &  J.  244). 

i2)  37  B.  R  536  (3  B.  &  Ad.  728).  (6)  58  R.  R.  471  (2  Man.  &  G.  549  ; 

(3)  4  B.  &  Aid.  588.  2  Scott,  N.  R.  645). 

(4)  46  R.  R.  368  ri  M.  &  W.  466).  (T)  H  R  R.  771  (3  Camp.  426). 
5)   37  B.   R   695  (2  Tyr.   266;    2  (»)   1  Stark.  N.  P.  C.  267. 
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Spabtali     memorandum  is  ambiguous  (i)  and  imperfect,  it  may  be  aided  by 
BsNECKE.     collateral  matter." 

(Talfourd,  J.,  referred  to  Lewis  v.  Marshall  (2).) 

It  is  impossible  to  reconcile  all  the  cases  upon  this  subject :  and,  if 
the  Court  feels  itself  called  upon  to  elect  between  Ford  v.  Yates 
and  Syers  v.  Jonas,  it  will  pause  before  it  comes  to  the  conclusion 
that  the  latter  was  well  decided.  The  words  which  were  there  intro- 
duced by  evidence,  "  as  per  sample,"  certainly  gave  the  contract 
a  totally  different  aspect. 

(Wilde,  Gh.  J. :  There,  the  written  contract  would  be  satisfied 
by  the  delivery  of  any  tobacco :  the  incident  permitted  to  be  annexed, 
entirely  altered  the  thing  sold.  That  case  certainly  cannot  be 
reconciled  with  Ford  v.  Yates.) 

Ford  V.  Yates  is  directly  in  point  here :  and  the  reasons  the  Court 
of  Exchequer  professes  to  be  guided  by  in  Syei's  v.  Jonas,  are  in 
precise  accordance  with  the  decision  in  Ford  v.  Yates.  In  the  pre- 
sent case,  if  the  parol  evidence  gives  no  fuller  effect  to  the  written 
terms,  there  is  no  necessity  for  it :  and,  if  it  does  give  them  a  more 
extensive  effect,  then  it  varies  them,  and  is  on  that  ground 
inadmissible. 

Byles,  Serjt.,  and  Barstow,  in  support  of  the  rule  : 

Syers  v.  Jonas  is  decisive  of  the  question.  The  point  there  was, 
whether  evidence  was  admissible  of  the  general  custom  in  the 
tobacco  trade,  that  all  sales  were  understood  to  be  by  sample,  though 
not  so  mentioned  in  the  contract.  Tomlinson,  in  support  of  the 
[  ^220  ]  negative  *of  that  proposition,  relied  upon  Meyer  v.  Everth  (a)  and 
Trueman  v.  Loder  (4).  Fabkb,  B.,  in  the  course  of  the  argument, 
observes,  "In  Parker  v.  Palmer  {b),  the  words  "  by  sample "  are 
said  to  mean  a  mere  collateral  engagement  on  the  part  of  the  seller, 
that  the  commodity  shall  be  of  a  particular  quality.  If  they  merely 
amount  to  a  warranty,  and  not  a  condition  of  sale,  there  would  be 
nothing  inconsistent  with  the  contract  in  admitting  evidence  of  the 
usage."  And,  after  time  taken  to  consider,  the  Court  came  to  the 
conclusion  that  the  evidence  tendered  was  admissible.  That  decision 
proceeds  upon  a  sound  and  correct  principle.     In  construing  a  will, 

(1)  V%depo9t,  544,  n.  (1).  (4)  52  B.  R.  451  (11  Ad.  ft  £1.  589). 

(2)  m  R.  R.  777  (7  Man.  ft  G.  729).  (5)  23  R.  R.  313  (4  B.  &  Aid.  387). 

(3)  15  R.  R.  722  (4  Camp.  22). 
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regard  is  had  to  the  state  of  the  testator's  family :  so,  where  the  Spabtali 
matter  to  be  construed  is  a  mercantile  contract,  yoa  look  at  the  bbnbcke. 
sarrotinding  circumstances,  viz.,  amongst  others,  the  custom  of  the 
particular  trade.  In  Foi'dv.  Yates^  it  is  to  be  observed  that  Tindal, 
Ch.  J.,  who  had  received  the  evidence  at  the  trial,  rather  defers  to 
the  judgment  of  Bosanqubt,  J.,  and  Maulb,  J.,  than  adopts  their 
view  with  cordiality. 

(WiLDB,  Ch.  J. :  The  doubt  there  was,  whether  the  contract  was 
complete  per  ae ;  not,  whether,  if  perfect,  parol  evidence  was 
admissible  to  control  it.) 

The  question  here  is,  whether  we  are  not  at  liberty  to  expand  this 
contract,  by  reading  in  the  words,  "or,  if  delivered  within  the 
month,  on  delivery.*'  In  Uhde  v.  W(dter8(\)y  in  an  action  on  a 
policy  of  insurance  on  a  voyage  ''  to  any  port  in  the  Baltic,"  evidence 
was  admitted  to  prove  that  the  Gulf  of  Finland  is  considered  in 
mercantile  contracts  as  within  the  Baltic,  although  the  two  seas 
are  treated  by  geographers  as  separate. 

(Talpourd,  J.:  There,  the  evidence  was  admitted  to  apply  a 
description  used  in  the  contract,  not  to  vary  it. 

WiLDB,  Ch.  J. :  In  the  notes  to   Wigglesworih  v.  DcMison,  Mr.        \  221  ] 
Smith  says  (2) :  "  Evidence  of  usage,  though  sometimes  admissible 
to   add  to  or  explain,  is  never  so  to  vary,  or  to  contradict,  either 
expressly,  or  by  implication,  the  terms  of  a  written  instrument ;  " 
for  which  he  cites  Adams  v.  Wordky  (3)  and  Magee  v.  Atkinson  (4).) 

Those  cases  are  not  at  variance  with  this  argument.  The  contract 
here  is  ambiguous  and  incomplete  on  the  face  of  it. 

Cur.  adv.  vuU. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  rule,  which  was  discussed  on  Saturday  last,  depends  upon 
the  question  whether  the  evidence  tendered  at  Nisi  Prius,  on  the 
part  of  the  plaintiff,  was  properly  rejected. 

The  action  is  brought  for  the  alleged  breach  of  a  contract  for  the 
purchase  of  a  quantity  of  goats'  wool :  and  the  only  part  of  the  con- 
tract which  is  material  to  the  point  in  dispute,  is,  that  which  states 

(1)  1.-5  B.  n.  737  (3  Camp.  16^.  (3)  1  M.  &  W.  374. 

(2)  1  8m.  L.  C.  309  [11th  ed.  571].  (4)  46  E.  E.  636  (2  M.  &  W.  440). 
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Spartali  the  termB  of  payment.  The  words  of  the  contract  are — *'  to  be  paid 
krkegke.     ^of  by  ^^^^  i^  0^6  month,  less  5  per  cent,  discount." 

It  cannot  be  doubted  but  that  payment  of  the  contract  price  at 
any  time  before. the  expiration  of  a  month  from  the  date  of  the 
contract,  would  be  a  performance  of  such  contract ;  and,  therefore, 
that  no  action  would  lie  for  the  price,  until  after  the  expiration  of 
the  month.  The  terms  of  the  contract  are  unequivocal,  and  are 
those  which  are  ordinarily  used  in  mercantile  contracts  to  express  a 
sale  upon  credit ;  and  they  are  almost  identical  with  the  words, 
''  payment  to  be  made  in  two  months,"  which  were  used  in  the  con- 
[  '222  ]  tract  referred  to  in  *the  case  of  Webb  v.  Faimianer  (i),  and  in  which 
the  Court  held  that  the  two  months  were  exclusive  of  the  day  of  the 
date  of  the  contract. 

The  question  in  this  case,  at  Nisi  Frius,  was,  whether  the  defen- 
dants, the  buyers,  were  entitled  to  have  the  goods  delivered  to 
them  at  any  time  within  the  month,  without  paying  for  them ;  or, 
in  other  words,  whether  the  vendor  was  entitled  to  a  lien  upon  the 
goods  until  payment.  My  learned  brother  Talfourd,  who  tried  tlie 
cause,  was  of  opinion  that  the  contract  imported  a  sale  upon  credit 
for  a  month,  and  that  the  buyer  was  entitled  to  a  delivery  of  the 
goods  at  any  reasonable  time  after  the  date  of  the  contract,  within 
the  month,  within  the  payment  of  the  price ;  whereupon  the 
plaintiff  tendered  evidence  to  prove,  that,  under  contracts  framed  in 
terms  similar  to  those  in  the  present  case,  by  the  usage  of  the  wool 
trade,  the  vendors  were  not  bound  to  deliver  the  goods  without  pay- 
ment. That  evidence  was  rejected ;  and  the  question  is,  whether 
the  evidence  so  rejected  was  admissible  in  point  of  law. 

The  rules  of  law  relating  to  the  admissibility  of  evidence  of  the 
usages  of  trade,  to  affect  the  construction  of  written  contracts,  are 
well  settled ;  and  the  difficulty  that  has  arisen  respecting  them, 
has  been,  in  their  application  to  the  varied  circumstances  of  the 
numerous  cases  in  which  the  discussion  of  them  has  been  involved. 

The  rules  of  evidence  applicable  to  the  present  case,  are,  first, 
that,  in  mercantile  contracts,  evidence  is  admissible  to  prove  that 
the  words  in  which  the  contract  is  expressed,  in  the  particular  trade 
to  which  the  contract  refers,  are  used  in  a  peculiar  sense,  and 
diflferent  from  the  sense  which  they  ordinarily  import;  secondly, 
that  evidence  of  usage  is  admissible  for  the  purpose  of  annexing  inci- 
[  *22H  ]  dents  to  the  contract  in  'matters  upon  which  the  contract  is  silent : 
but  both  these  rules  are  subject  to  the  limitation  or  qualification, 
(1)  49  E.  B.  690  (3  M.  &  W.  473). 
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that  the  peculiar  sense  or  meaning  which  it  is  proposed  by  the  Spartalt 
evidence  to  attach  to  the  words  of  the  contract,  must  not  vary  or  BBNKijKB. 
contradict,  either  expressly  or  by  implication,  the  terms  of  the 
written  instrument.  This  qualification  of  the  rules  referred  to,  is 
recognised  in  numerous  cases,  to  some  of  which  I  shall  advert. 
They  are  collected  in  Smith's  Leading  Gases,  Vol.  I.  pp.  307-9. 
The  question,  therefore,  is,  whether  the  evidence  tendered  was 
admissible,  within  either  of  the  rules  before  mentioned. 

It  is  now  undoubted  law,  that,  by  a  sale  of  specific  goods  for  an 
agreed  price,  the  property  passes  to  the  buyer,  and  remains  at  his 
risk  (i)  :  Rugg  v.  Minett  (2) ;  Hinde  v.  Whitehouae  (3) ;  and  many 
other  cases:  and  it  is  equally  clear  law,  that,  where,  by  the  contract, 
the  payment  is  to  be  made  at  a  future  day,  the  lien  for  the  price, 
which  the  vendor  would  otherwise  have,  is  waived,  and  the  purchaser 
is  entitled  to  a  present  delivery  of  the  goods,  without  payment, 
apon  the  ground  that  the  lien  would  be  inconsistent  with  the 
stipulation  in  the  contract,  for  a  future  day  of  payment :  Chase  v. 
Westniore  (4) ;  Crawshaw  v.  Homfray  (5) ;  Cowell  v.  Simpson  (6)  ; 
and  several  other  cases. 

It  was  not  contended  that  it  could  be  shown  that  the  words  in 
this  contract,  ''  payment  in  a  month,*'  were  used  in  any  sense  in 
the  trade  which  made  the  buyer  liable  to  an  action  for  non-payment 
of  the  price,  until  *after  the  expiration  of  a  month  from  the  date  [  ^'^2\  ] 
of  the  contract :  and,  indeed,  the  plaintiffs  had  distinctly  shown 
their  understanding  of  the  contract,  by  a  delivery  of  an  invoice  on 
the  same  day  the  contract  was  made,  giving  the  weight,  &c.,  of  the 
goods,  calculating  the  price,  and  deducting  the  discount  of  bl.  per 
cent,  from  the  amount,  and  adding  the  words,  '*due  4th  of  March," 
the  date  of  the  contract  being  the  4th  of  February. 

The  only  question  which  really  arises  in  the  case,  is,  whether  the 

evidence  was  admissible  within  the  rule,  that,  by  proof  of  usage  in 

the  trade,  an  incident  may  be  annexed  to  a  written  contract,  upon 

a  matter  upon  which  the  contract  is  silent.    The  objection  to  the 

admissibility  of  the  evidence,  is,  that  the  incident  sought  to  be 

annexed  by  such  evidence,  is  inconsistent  with,  and  contradictory 

(1)  Upon  such  a  sale,  the  property  position    that    the    two   propositions 

sold  is  at  the  risk  of  the  vendee,  or,  in  were   identical,    has    been    i-ecentl}' 

other  words,  the  vendor  is  discharged  adopted  in  France. 
from   his  obligation    to   deliver   the  (2)  10  ii.  B.  475  (11  East,  210). 

thing  sold  if  it  perish    without  his         (3)  8  K.  B.  676  (7  East,  558). 
do&alt.    The  modem   doctrine,  that  (4)  17  E.  B.  301  (5  M.  &  S.  180). 

tho    property    paases   by  such    sale,  (5)  22  B.  B.  618  (4  B.  &  Aid.  50). 

though  originating  in  a  mistaken  sup-  (6)  10  B.  B.  181  (16  Yes.  275). 
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Spartali     to,  the  express  terms  of  the  contract,  and  is  by  those  terms,  if  not 

Bbkbokb.     expressly,  certainly  by  implication  excluded. 

The  contract  states  in  terms  the  precise  time  when  the  price  is 
to  be  paid,  '^  in  a  month : "  and,  to  require  payment  before  that 
time,  is  obviously  inconsistent  with  that  stipulation  ;  and  the  right 
to  require  such  payment,  if  not  expressly,  was  impliedly,  excluded ; 
and  the  authorities  are  decisive  against  such  a  claim. 

The  inadmissibility  of  evidence  to  vary  the  time  of  payment 
mentioned  in  agreements  in  writing,  is  illustrated  by  a  numerous 
class  of  cases  relating  to  bills  of  exchange  and  promissory  notes 
made  payable  on  days  certain:  Adams  v.  Wordley{i);  Foster  v. 
Jolly  (2) ;  Free  v.  Hawkins  (a) ;  Moseley  v.  Hartford  (4) ;  Hoare  v. 
Graham  (6);  Rawson  v.  Walker  (6).  That  the  rule  is  general,  will 
also  appear  from  decided  authorities.     In  Webb  v.  Plummer  (7),  the 

[  225  ]i  question  was,  whether  the  evidence  *of  custom  and  usage  was 
receivable  to  support  the  plaintiff's  demand.  The  plaintiff  had 
held  a  farm,  under  a  lease  which  contained  a  covenant  that  the 
lessee,  or  his  assigns,  should,  at  the  end  of  the  term,  be  paid  for 
certain  matters  connected  with  the  cultivation  of  the  farm.  The 
action  was  brought  to  recover  a  sum  of  money  called  foldage,  being 
an  allowance  which,  by  the  custom  of  the  country,  was  payable  to 
an  outgoing  tenant,  but  which  was  not  mentioned  in  the  covenant. 
The  evidence  was  held  to  be  inadmissible,  upon  the  ground  that  the 
express  stipulation  for  certain  specified  allowances,  excluded  any 
claim  for  any  other  matters,  notwithstanding  the  general  custom 
of  the  country :  and  Bayley,  J.,  said,  if  the  lease  had  been  silent 
as  to  the  terms  upon  which  the  tenant  was  to  quit,  the  custom  of 
the  country  might  have  been  evidence  in  support  of  the  right,  but 
that  the  distinct  mention  of  "  some  allowances  "  excluded  others 
not  named :  and  Holboyd,  J.,  said,  that  the  provision  that  certain 
payments  should  be  made,  was  equivalent  to  a  declaration  that  no 
more  should  be  made.  In  this  case,  the  time  of  payment  was 
expressly  stated,  and  therefore  the  right  to  demand  payment  before 
that  time  is  impliedly  excluded.  In  Hutton  v.  Warren  (8),  evidence 
of  usage.was  received  in  support  of  a  claim  by  an  outgoing  tenant 
to  be  paid  for  seeds  and  labour  bestowed  on  the  land  in  the  last 
year  of  the  tenancy.    It  was  so  received,  upon  the  ground  that 

(1)  1  M.  &  W.  374.  (5)  13  li.  B.  762  (3  Camp.  57). 

(2)  40  B.  E.  685  (1  Cr.  M.  &E.  703).  (6)  1  Stark.  N.  P.  C.  361. 

(3)  8  Taunt.  92  ;    1  Moore,  636.  (7)  21  R.  B.  479  (2  B.  &  Aid.  746). 

(4)  10  B.  &  0.  729 ;  6  Man.  &  By.  (8)  46  B.  B.  368  (1  M.  &  W.  466). 
607. 
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the  evidence  was  not  inconsifitent  with,  or  contradictory  to,  the     Spartali 

terms  of  the  lease  under  which  the  plaintiff  held.    It  is  clear  that     bbnbckb. 

that  decision  was  not  intended  to  infringe  upon,  or  extend,  the 

established  rules,  or  introduce  any  new  exception,  as  the  case  of 

Webb  V.  Plummer  was  distinctly  referred  to  fend  recognised  ;  and  in 

the  judgment  it  was  said  that  the  express  *stipulation  in  Webb  v.       [  '^26] 

Plummer  was  equivalent  to  a  stipulation  that  the  things  mentioned 

only  should   be  paid  for,  and  no  more ;  and  the  evidence  was 

admitted  upon  the  ground  that  it  could  not  be  collected  from  the 

lease  that  the  parties  intended  to  exclude  the  customary  allowances 

for  seed  and  labour.    In  Ford  v.  Yates  (i),  the  contract  stated  the 

price  of  the  goods,  but  no  time  of  payment :  the  Court  held  that 

the  contract  enured   as  a   sale  for  ready  money,  and  therefore 

rejected  evidence  to  show  that  it  was  a  sale  upon  credit,  by  proving 

that  the  parties  had  always  dealt  upon  a  credit  of  six  months,  as 

being  contradictory  to  the  contract.    And  in  Greaves  v.  Ashlin  (2), 

the  contract  being  for  the  sale  of  hops,  but  silent  as  to  the  time  of 

delivery,  evidence  of  the  usage  of  the  trade,  that,  under  such  form 

of  contracts,  the  buyer  was  bound  to  accept  and  remove  the  goods 

immediately,  was  rejected. 

The  authority  upon  which  the  plaintiff  relied,  in  support  of  the 
admissibility  of  the  evidence,  was,  the  case  of  Syers  v.  Jonas  (8). 
That  case  was  upon  a  contract  for  the  sale  of  a  specific  parcel  of 
tobacco,  which  made  no  reference  to  a  sample :  but  evidence  was 
received  to  prove,  that,  by  the  usage  of  the  tobacco  trade,  all  sales 
were  by  sample,  whether  the  contract  did  or  did  not  refer  to  sample. 
The  evidence  was  received,  upon  the  ground  that  the  incident 
sooght  to  be  annexed,  was  not  inconsistent  with  the  contract,  nor 
impliedly  excluded  by  it :  and  the  general  rules  laid  down  in 
former  decisions  were  recognised  and  affirmed.  And,  in  the  judg- 
ment, it  is  expressly  said,  that  evidence  of  established  usage  is 
admissible,  not  merely  to  explain  the  terms  used  in  a  contract, 
but  to  annex  customary  incidents,  when  it  is  not  expressly  or 
impliedly  excluded  ^from  the  written  instrument ;  and  that  the  L  *227  ] 
question  was,  whether  the  usage  was  excluded  by  implication,  in 
the  contract  in  question  :  and  it  was  held  that  it  was  not,  but  that 
such  usage  was  consistent  with  the  contract. 

Some  remarks  have  been  made  as  to  the  extent  of  the  application 
of  the  rule  by  which  a  contract  without  a  warranty,  is  transferred 

(1)  dS  R.  R  471  (2  Man.  &  G.  549 ;  (2)  14  R.  E.  771  (3  Camp.  426). 

2  Soott,  N.  B.  645).  (3)  76  E.  E.  515  (2  Ex.  111). 
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Spartali     into  a  contract  with  a  warranty,  with  all  its  important  consequences. 

Brnkcke.     Su^>  Gven  if  the  application  of  the  rule  in  that  particular  case  could 

be  questioned,  it  is  a  distinct  authority  in  affirmance  of  the  general 

rule  :  and  we  are  more  satisfied  to  decide  this  case  upon  the  direct 

application  of  the  undoubted  rule  of  evidence  to  the  facts  of  this 

particular  case,  than    to    resort    to  doubtful  analogies:    and  we 

think  that  the  admission  of  the  evidence  of  the  usage  offered  in 

this  case,  would  be,  to  allow  a  right  to  be  set  up,  inconsistent  with, 

and  contradictory  to,  the  terms  of  the  contract,  and  to  annex  an 

incident  to  the  subject-matter,  which,  if  not  expressly,  is  clearly 

impliedly,   excluded   by   the  contract;    and   we    therefore    think 

the  evidence  was  properly  rejected,  and  that  the  rule  must  be 

discharged. 

^  RuU  discharged  ( i ) . 

1850.  The  mayor  of  LONDON  v.  PARKINSON  (£). 

I"  228  ]  (10  C.  B.  228—240.) 

Patent  fuel,  an  article  composed  of  coal-dust,  mixed  with  13  per  cent,  of 
pitch  and  lime,  is  not  liable  to  the  duties  imposed  upon  '*  coals  '*  imported 
into  the  port  of  London,  by  the  statute  1  &  2  Will.  lY.  c.  Ixxvi.  ss.  23,  60 
(continued  by  the  1  &  2  Vict.  c.  ci.  and  8  &  9  Vict.  c.  ci.  (3)),  notwith- 
standing that  there  is  no  purpose  to  which  ordinary  pit  coal  can  be  applied, 
to  which  coal  dust,  without  the  admixture  of  pitch  and  lime,  could  not  also 
be  applied. 

This  was  an  action  of  debt.  The  declaration  contained  two 
counts.  The  first  count  alleged  that  the  defendants,  being  the 
owners  of  a  ship  called  the  Countess  of  Malmesbuii/,  laden  with 
coals,  did  bring  the  said  ship,  so  laden,  into  the  port  of  London, 
and  did  there  break  bulk  without  paying  the  duties  of  Id.  and  12</. 
per  ton  payable  to  the  plaintiffs  in  respect  of  all  coals  imported  into 
London ;  whereby  the  defendants  became  liable  to  pay  the  duties, 
amounting  to  92.  As.  2d.,  in  respect  of  the  said  cargo.    The  second 

(1)  In  wills  and  other  instruments  section  of  the  Statute  of  Frauds  to  be 
which  the  law  requires  to  be  in  in  writing:  Grfarw  v.  Ashlin,  14 
writing,  a  latent  ambiguity  may  be  R.  R.  771  (3  Camp.  426).  This  die- 
explained  by  parol  evidence,  but  a  tinction  does  not  appear  to  have  been 
patent  ambiguity  cannot.  In  contracts  adverted  to  in  Ford  v.  Yates^  2  Man. 
not  required  to  be  in  writing,  as,  a  AG.  549  [58  R.  R,  471]. 
contract  for  the  hire  of  a  horse,  a  (2)  Compare  s.  15  of  the  Metro- 
patent  ambiguity  resulting  from  an  politan  Streets  Act,  1867  (30  &  31  Vict, 
omission  in  the  written  agreement  c.  VM),  Hud  Fletcher  v.  Fields  {_IS91']  1 
may  be  supplied  by  parol :  Jeffery  v.  Q.  B.  790,  60  L.  J.  M.  C.  102.— J.  O.  P. 
WnlUm,  1  Stark.  N.  P.  C.  267 :  secus  (3)  See  the  London  Coal  Duties 
of  a  contract  which,  as  in  the  prin-  Abolition  Act,  1889  (52  &  53  Vict. 
cipal  case,   is  required  by  the    17th  c.  17). — J.  G.  P. 
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count  was  to  the  same  effect,  in  respect  of  a  subsequent  cargo 
brought  into  London  by  the  same  vessel.  The  defendants 
pleaded  never  indebted.  Issue  having  been  joined,  the  cause 
came  on  for  trial  before  the  Lord  Chief  Justice  and  a  special  jury,  at 
the  sittings  in  London  after  Hilary  Term,  1847,  when  a  verdict  was 
found  for  the  plaintiffs,  by  consent,  subject  to  the  opinion  of  the 
Court  upon  the  following  case : 

The  duties  sought  to  be  recovered  by  this  action,  are  imposed  by 
Btalutos  1  &  2  Will.  IV.  c.  Ixxvi.  ss.  28  and  60,  continued  by  1  &  2 
Vict.  c.  ci.  and  8  &  9  Vict.  c.  ci.  Copies  of  those  Acts  accompanied 
the  case,  and  were  to  be  taken  as  part  thereof. 

The  defendants  were  the  owners  of  the  ship  mentioned  in  the 
declaration,  and  did,  on  the  21st  of  October,  1845,  and  again  on  the 
18th  of  November,  1845,  bring  cargoes  of  fuel  by  that  vessel  into 
the  port  of  London,  and  did,  on  those  occasions,  break  bulk,  and 
^discharge  the  cargoes,  without  paying  the  duties  mentioned  in  the 
declaration.  The  foregoing  facts  were  admitted  at  the  trial ;  and 
the  only  question  made,  was,  whether  the  fuel  so  imported  was  or 
was  not  subject  to  the  said  duties. 

The  plaintiffs  called  as  witnesses  at  the  trial,  three  practical 
chemists.  Professor  Brande,  Mr.  Francis,  and  Mr.  Cooper,    They 
proved  that  samples  of  the  cargoes  had  been  given  to  them,  and  that 
they  had  submitted  the  same  to  several  tests.    By  digesting  different 
portions  in  ether,  they  found  the  article  to  consist  of  coal-dust,  or 
small-coal,  with  coal-pitoh.     The  proportions,  according  to  their 
evidence,  varied  in  the  several  portions,  from  91  to  95  per  cent,  of  coal- 
dust,  or  small-coal,  the  remainder  being  coal-pitch.    They  subjected 
the  coal-dust,  or  small-coal,  so  obtained,  to  various  experiments,  and 
ascertained  that  it  contained  all  the  ingredients  and  properties  of 
ordinary  pit-coal,  and  in  about  the  same  quantities  and  proportions. 
They  stated,  that,  in  their  judgment,  the  addition  of  coal-pitch  to 
the  coal-dust,  or  small-coal,  did  not  produce  any  chemical  change 
in  the  coal,  but  merely  acted  as  a  cement,  to  glutinate  the  small 
particles  of  coal,  so  as  to  make  them  adhere  to  each  other ;  and 
that  there  was  no  purpose  to  which  the  ordinary  pit-coal  could  be 
applied,  to  which  the  coal-dust  or  small-coal  obtained  by  them  from 
the  samples,  could  not  also  be  applied ;  that,  in  their  judgment,  if, 
in  combining  the  coal-pitch  with  the  coal-dust,  or  small-coal,  the 
sabetance  were  passed  through  a  heated  cylinder,  heated  to  a  great 
heat,  Buficient  to  throw  off  a  considerable  quantity  of  flame  and 
yellow  vapour,  such  vapour  would  be  the  vapour  of  coal-tar.    They 
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also  stated,  that,  in  the  coal-dust,  or  small-coal,  obtained  by  them 
from  the  samples,  there  was  rather  more  sulphur  than  is  usually 
found  in  good  ordinary  coal. 

Neither  Professor  Brande  nor  Mr.  Francis  looked  for  lime  amongst 
the  composite  parts,  in  their  analysis,  further  than  examining  the 
coal-dust,  or  small-coal,  obtained  by  them,  through  a  magnifying 
glass ;  and  they  discovered  no  lime.  Mr.  Cooper  had  not  tested  for 
lime.  He  had  burnt  the  coal-dust,  or  small-coal,  and  had  examined 
the  ashes ;  and  he  found  lime,  silica,  alumina,  chloride  of  lime,  and 
phosphate  of  lime,  all  taken  together,  amounting  to  the  proportion 
of  1^  per  cent.  Mr.  Cooper  also  stated  that  the  samples  taken  from 
the  cargoes  varied  in  composition ;  some  portions  of  the  same 
sample  being  very  friable,  and  easily  crumbled  to  powder,  whilst 
others  were  firmer,  and  more  compact.  He  also  stated  as  one 
reason,  amongst  others,  for  thinking  that  the  coal-dust,  or  small-coal, 
had  not  been  exposed  to  a  sufficient  heat  to  produce  any  chemical 
change  in  the  coal,  that  the  angles  of  the  particles  of  coal  found  by 
him  in  his  analysis,  remained  quite  sharp ;  and  that,  if  the  coal 
had  been  subjected  to  heat  sufficient  to  produce  a  chemical  change, 
a  partial  fusion  would  have  occurred,  and,  instead  of  remaining 
sharp  angles,  the  edges  would  have  been  rounded. 

It  was  also  proved  at  the  trial,  that  the  coal  which  is  raised  from 
the  pit  in  the  counties  of  Durham  and  Northumberland,  is  screened 
in  the  first  instance,  and,  by  such  screening,  the  large  and  more 
valuable  coals  are  separated  from  the  small  coals.  The  small  coals 
are  then  screened  a  second  time  through  a  finer  screen  or  sieve, 
and  the  coal-dust,  or  duff-coal,  is  separated  therefrom.  Large 
heaps  of  this  duff-coal,  or  coal-dust,  are  to  be  seen  near  the  pit's  mouth, 
in  most  of  the  collieries  in  the  counties  before  mentioned,  and,  in 
many  instances,  on  fire,  the  heaps,  after  a  time,  spontaneously 
igniting.  The  duff,  or  coal-dust,  is  rarely  used,  except  for  burning 
lime,  making  bricks,  or  producing  *gas,  or  the  like:  but  it  is 
frequently  used  for  those  purposes ;  and,  during  the  last  few  years, 
it  has  been  imported  into  London. 

Witnesses  were  also  examined,  on  the  part  of  the  plaintiffs,  who 
had  been  engaged  in  the  coal-trade  for  many  years;  and  they  stated, 
that,  in  their  judgment,  the  article  of  which  the  cargoes  in  question 
were  composed,  was,  coal  cemented  together  by  gas-tar  or  pitch,  but 
containing  all  the  properties  of  coal ;  and  that,  except  in  being  so 
cemented,  they  knew  of  no  difference  between  it  and  common  coal. 
No  one  of  the  plaintiffs'  witnesses  had  seen  the  article  manufactured. 
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Samples  of  the  fael  were  produced  and  shown  to  the  jary  ;  and 
also  the  pieces  of  coal-dufif,  or  coal-dust,  which  remained  in  sub' 
stance  after  the  coal-tar  or  pitch  had  been  disengaged  by  the 
process  of  analyzation.  The  coal-tar,  or  pitch,  which  had  been 
separated  by  the  process,  was  likewise  produced  and  shown  to  the 
Court  and  jury  (i). 

The  defendants  called  Mr.  James   Gordon  as  a  witness.      He 
stated  that  he  was  manager  for  the  defendants  at  their  manufactory 
in  Newcastle-upon-Tyne,  where  they  carried  on  business  under  the 
name  of  the  Wylam  Patent  Steam  Fuel  Company;  and  that  the 
article  of  which  the  cargoes  in  question  were  composed,  was  made 
at  the  defendants'  manufactory,  where  a  similar  article  had  been 
made  since  the  latter  end  of  1848,  when  it  was  first  manufactured : 
that  the  witness  superintended  the  process :   that  the  component 
parts,  were,  coal-duff,  or  dust,  coal- pitch,  and  lime, — the  proportions 
being  87  of  coal-dust,  10  of  pitch,  and  8  of  lime :  that  the  coal-duff, 
or  dust,  is  delivered  to  the  defendants  at  their  works  in  Newcastle, 
and,  including  all  expenses  *it  costs  them,  when  at  their  works,  Ss. 
per  ton :  that  the  defendants  buy  coal-tar  in  London,  and  the  cost 
to  them,  when  delivered  at  their  works  in  Newcastle,  is  about  2d. 
per  gallon.    The  coal-tar  so  bought,  is  placed  in  a  boiler  holding 
5,000  or  6,000  gallons,  and  is  there  boiled  until  the  naphtha  and 
other  volatile  products  are  evaporated.    The  residuum  is  the  coal- 
pitch.    The  pitch  is  allowed  to  stand  to  cool  for  a  short  time,  and  is 
then  run  out  on  large  floors  which  are  coated  with  whitewash  of 
lime,  on  which  it  remains  until  it  is  quite  cold  and  brittle.     The 
pitch,  when  taken  from  the  floors,  brings  with  it  a  portion  of  the 
eoating  of  the  lime.     The  lime  is  used  to  prevent  the  fuel  from 
forming  clinkers  in  burning;    and  it  is  then  ground  into  a  fine 
powder  between  stones.     The  powdered  pitch  and  the  coal-duff  are 
then  80  placed  as  to  be  exposed  to  the  action  of  a  double  chain  of 
backets  or  elongators,  which  is  worked  like  a  dredging-machine,  by 
steam.    The  buckets  differ  in  size,  and  are  so  worked  that  they 
taise  the  coal  and  pitch,  in  the  required  proportions,  to  a  consider- 
able height,  and  then  discharge  the  same  into  an  open  box  or  hopper, 
in  which  is  a  shaft,  armed  with  nails,  revolving  at  a  rapid  rate, 
^which  mixes  the  coal  and  pitch.    The  composition  so  mixed,  then 
passes  between  rollers,  the  aperture  between  which  may  be  widened 
or  narrowed  at  pleasure,  according  as  it  is  wished  to  pass  the 

(1)  The  samples  were  in  Court,  and  were  agreed  to  be  referred  to  by  either 
pmrty  upon  the  argument  of  the  case. 
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composition  slowly  or  quickly ;  and  from  thence  it  is  precipitated 
into  a  horizontal  cylinder  at  one  extremity  thereof.  The  cylinder 
is  fifteen  feet  long,  and  thirteen  inches  in  diameter.  It  is  heated 
to  nearly  a  red  heat.  Inside  the  cylinder,  and  running  the  whole 
length  thereof,  is  a  screw,  which  revolves  by  steam  power,  and  by 
its  action  forces  the  composition  through  the  cylinder,  and  out  at 
the  opposite  extremity  from  that  at  which  it  enters.  The  cylinder 
is  set  upon  an  arch,  cased  over  with  brickwork,  to  prevent  any 
undue  action  *of  the  fire  on  the  metal  of  which  the  cylinder  is  com- 
posed ;  and  under  the  arch  there  is  a  fire,  which  rises  through  small 
holes  into  the  arch,  and  thoroughly  heats  the  cylinder.  At  the 
top  of  the  cylinder,  there  are  five  small  flues,  through  which  a  vapour 
rises,  and  passes  into  the  main  flue  ;  and,  whilst  the  machinery  is 
in  action,  a  yellow  flame  is  visible  at  the  mouth,  as  well  of  the  small 
flues  as  of  the  large  flue.  The  object  of  passing  the  composition 
through  the  cylinder,  is,  to  drive  off  the  sulphur,  and  to  mix  the 
articles,  and  render  them  fit  for  moulding.  The  effect  produced  on 
the  composition,  is,  that  it  passes  out  of  the  extremity  of  the  cylinder 
in  a  heated  plastic  state,  capable  of  being  moulded  into  any  shape. 
The  screw  forces  the  composition  out  of  the  cylinder  on  an  endless 
chain  or  belt  of  iron,  which  has  a  very  rapid  motion,  and  delivers 
the  same  in  a  heated  state  into  a  cylinder  or  pugmill,  in  which  is 
an  upright  shaft,  armed  with  blades,  which  press  the  composition 
down  into  a  chain  of  moulds,  shaped  to  about  the  size  of  an  ordinary 
brick,  ready  to  receive  the  same.  On  each  side  of  the  pugmill,  is 
an  hydraulic  press.  One  press  compresses  each  brick  with  a  power 
equal  to  about  fifteen  tons;  and,  after  the  chain  of  moulds  has 
passed  round,  the  other  press  punches  each  brick  out  upon  a  carry- 
ing belt  of  iron,  which  conveys  it  to  the  other  warehouse  on  the 
quay,  convenient  for  shipment.  There  it  is  allowed  to  remain  for 
ten  or  twelve  hours,  to  cool  and  harden,  before  it  is  in  a  fit  state  for 
shipment.  Each  brick  of  the  fuel  so  made  weighs  about  14  lbs.  (i). 
The  machinery  of  the  defendants  used  for  the  purpose  aforesaid, 
has  been  erected  at  an  expense  of  about  40,000Z.,  including  the 
cost  of  the  buildings  and  premises.  Various  improvements  in  the 
machinery  have  been  made  within  *the  last  two  or  three  years. 
Two  steam-engines  and  thirty  cylinders  are  used  by  the  defendants 
in  the  manufacture. 

The  fuel  is  now  in  extensive  demand,  for  steam-boats  and  other 
purposes ;   and  much  of  it  is  exported.     A  ton  of  coal  occupies 
(1)  A  specimen  brick  of  the  fuel  was  produced  at  the  argument. 
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forty-five  cubic  feet,  a  ton  of  fuel  about  thirty  or  thirty-one  feet. 
As  much  heat  may  be  obtained  in  a  steam-engine  from  eighteen 
hundred  weight  of  fuel,  as  from  a  ton  of  best  Newcastle  coal. 
The  selling  price  of  it  in  London  is  about  208.  per  ton. 

The  defendants  also  called  as  a  witness,  Mr.  William  Wallis,  the 
superintendent  of  the  Diamond  Gravesend  Steam-Packet  Company, 
who  proved,  that,  for  the  last  twelve  months,  the  fuel  in  question 
had  been  used  in  the  boats  of  that  Company.  Prior  to  that  time, 
the  Company  had  used  ordinary  coal — both  Welsh  and  Newcastle 
coal.  The  fuel  in  question  produces  less  smoke  than  the  Newcastle 
coal,  but  more  than  the  Welsh  coal.  The  cost  of  Welsh  coal  is 
about  21«.  6d.  per  ton ;  of  Newcastle,  IBs. ;  and  of  the  fuel,  208. 
As  to  the  production  of  heat  and  steam,  the  fuel  was  about  equal 
to  the  Welsh  coal,  but  superior  to  the  Newcastle  coal.  Also,  in 
using  the  coal,  clinkers  formed  on  the  bars  of  the  fire-place,  which 
caused  inconvenience;  whereas,  very  few,  if  any,  clinkers  formed 
on  the  use  of  the  fuel.  The  fuel  also  has  an  advantage  over  ordinary 
coal,  in  stowage.  The  witness  also  considered  the  fuel  quite  diffe- 
rent from  ordinary  Newcastle  coal,  in  this,  that  it  is  cleaner ;  the 
consumption  is  not  so  great :  it  generated  steam  more  easily ;  and 
occaBioned  less  soot :  it  also  burns  to  quite  a  dust. 

The  defendants  also  called  Mr.  John  Napier,  who  is  a  steam-boat 
builder,  and  also  the  proprietor  of  several  steam-boats,  who  had 
had  experience  in  the  use  of  the  fuel  for  twelve  months,  and  who 
confirmed  the  evidence  *of  Mr.  William  Wallis,  in  the  several 
particulars  aforesaid. 

The  Court  is  to  draw  any  inference  of  fact  which  might  be  drawn 
by  a  jury. 

The  question  for  the  opinion  of  the  Court,  is,  whether  the  fuel 
imported  into  London  by  the  ship  in  the  declaration  mentioned, 
was  chargeable  to  the  duties  mentioned  in  the  declaration.  If  the 
Court  shall  be  of  opinion  that  the  fuel  was  so  chargeable,  then  the 
verdict  for  the  plaintiffs  is  to  stand :  but,  if  the  Court  shall  be  of 
opinion  that  the  fuel  was  not  so  chargeable,  then  the  verdict  is  to 
be  entered  for  the  defendants. 


The 
Matob  op 
London 

Pabkinson. 
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Channell,  Serjt.  (with  whom  was  Hugh  Hilt),  for  the  plaintiffs  : 

The  duties  in  question  are  imposed  by  the  1  &  2  Will.  IV.  c.  Ixxvi. 
88.  28,  60.  The  last-mentioned  section,  reciting  two  charters  of 
James  I.,  the  first  bearing  date  the  20th  of  August,  8  Jac.  L,  the 
oUier  the  15th  of  December,  12  Jac.  I.,  and  the  statutes  5  &  6 
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W.  &  M.  c.  10, 19  Geo.  II.  c.  8,  and  10  Geo.  IV.  c.  cxxxvi.,  imposes 
a  duty  of  12d.  for  every  ton  of  "  coals,  cinders,  and  culm,  imported 
or  brought  into  the  port  of  London."  The  question  here  is  whether 
the  cargoes  in  question  are  substantially  cargoes  of  coal,  and  subject 
to  this  imposition.  The  evidence  of  the  witnesses  upon  the  one 
side  and  the  other  is  somewhat  conflicting  as  to  the  proportions  of 
the  component  parts  of  the  article :  but  all  agree  that  87  per  cent, 
at  the  least  remains  coal,  without  undergoing  any  chemical  change 
whatever.  The  plaintiffs'  witnesses  show  that  *all  the  ingredients 
which  are  to  be  found  in  pit-coal  are  to  be  found  here ;  and  that 
the  defendants'  manufactured  fuel  has  all  the  properties  of  pit-coal, 
and  is  useful  for  all  the  purposes  for  which  pit-coal  is  used. 

(Crbsswell,  J. :  So  is  wood  in  many  places.) 

Goal-dust  is  coal. 

(Cbesswell,  J. :  No  doubt :  but  the  question  is,  whether  it  is 
chargeable  to  the  duty  under  these  Acts. 

Wilde,  Gh.  J. :  If  the  admixture  of  any  foreign  substance  will 
render  coal  exempt  from  duty,  very  little  coal  will  be  imported  iu 
its  natural  state.) 

WiUes  (with  whom  was  Cowling),  for  the  defendants : 

The  question  is,  how  far  the  article  in  dispute  is  different  from 
the  coal-dust  out  of  which  it  is  manufactured.  Assuming  that  the 
process  it  undergoes  imparts  to  it  no  chemical  change,  it  is  clearly 
a  different  thing  from  that  upon  which  the  duties  claimed  were 
imposed.  The  Legislature  never  meant  to  impose  this  duty  upon 
a  manufactured  article,  but  only  upon  the  natural  production  which 
had  before  been  the  subject  of  legislation  and  imposition.  At  all 
events,  thirteen  per  cent,  of  the  article  is  not  coal :  and  the  value 
is  greatly  enhanced  by  the  process  it  is  subjected  to.  In  its  manu- 
factured state,  it  is  applicable  to  purposes  wholly  different  from 
those  to  which  coal-dust  is  *applicable. 

(Crbsswell,  J. :  Suppose  this  were  an  ad  valorem  duty,  would 
the  duty  be  charged  upon  the  value  of  the  coal-dust,  or  upon  that 
of  the  manufactured  fuel  ?) 


Clearly  upon  the  latter,  if  it  were  liable  at  all. 
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(Wilde,  Gh.  J. :  No  doubt,  the  intention  of  the  Legislature  was, 
to  tax  coals.  If  the  article  in  question  is  taxed,  you  tax  labour  to 
a  greater  degree  than  you  tax  coals.  It  would  have  been  better  if 
the  case  had  stated  the  value  of  **  coal-dust  "  when  imported  into 
the  port  of  London.) 


The 

Mayor  op 
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Parkinson. 


This  fuel  is  clearly  not  within  the  terms  used  in  the  Act. 
be  any  doubt,  it  can  only  be  resolved  by  the  Legislature. 


If  there 


Channell,  Serjt.,  in  reply  : 

The  object  of  the  statutes  was  two-fold,  to  raise  a  revenue  for  the 
city  of  London,  and  to  prevent  frauds  in  the  vend  of  coal.  If  coal- 
dust  were  imported  as  such,  it  clearly  would  be  chargeable  with 
duty.  It  is  true,  that,  to  charge  this  article  with  duty,  will  be  to 
tax  labour  to  a  certain  extent:  but,  if  the  defendants  choose  to 
import  that  which  is  substantially  coal,  they  must  take  the 
consequences. 

(Talfoubd,  J.:  Would  an  indictment  for  stealing  ''coals"  be 
sustained  by  evidence  of  the  stealing  of  patent  fuel  ?) 

Probably  not.    That,  however,  is  not  a  fair  test. 

WiLDB,  Ch.  J. : 

The  question  raised  in  this  case  depends  upon  the  construction 
of  an  Act  of  Parliament,  to  many  of  the  provisions  of  which  our 
attention  has  not  been  called,  it  may  be  convenient  to  refer  to  the 
Act,  before  we  give  our  opinion.    We  will,  therefore,  look  into  it. 

C&B88WBLL9  J. : 

It  appears  that  this  duty  is  substituted  for  a  metage  duty.    It 

may  be  a  question  how  *far  an  article  of  this  description  would  be       [  *238  j 

liable  to  metage. 

Cur.  adv.  vtdt, 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (1) : 

This  was  an  action  of  debt  brought  against  the  defendants  as 
owners  of  a  ship  called  the  Countess  of  MalimBhury^  to  recover  a 
sum  of  money  for  duties  alleged  to  be  payable  in  respect  of  a  cargo 
of  coals  imported  in  that  ship  into  the  port  of  London,  and  delivered 
there. 

Williams,     J.,     and 


(1)  The  case   had  been  argued  in 
Easter  Term  last,  before  Wilde,  Oh.  J., 


Cresswell,    J., 
Talfourd,  J. 
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The  defendants  pleaded  that  they  never  were  indebted ;  where- 
upon issue  was  joined. 

The  cause  came  on  for  trial,  before  the  Lord  Chief  Justice  of  this 
Court,  at  the  sittings  in  London  after  Hilary  Term,  1847,  when  a 
verdict  was  found  for  the  plaintiffs,  by  consent,  subject  to  the  opinion 
of  the  Court  on  a  special  case.  The  case  was  argued  before  the 
Lord  Chief  Justice,  Cresswell,  J.,  Williams,  J.,  and  Talfourd,  J., 
in  Easter  Term  last,  when  the  Coubt  took  time  to  examine  the 
statutes  referred  to:  and  we  are  now  of  opinion  that  the  article 
called  "  Patent  Fuel,"  which  was  imported  in  the  Countess  of 
Malmesbury,  does  not  come  within  the  meaning  of  the  word 
*^  coals,"  as  used  in  the  statute  whereby  the  duty  was  imposed. 

It  is  true  that  the  patent  fuel  is  composed  chiefly  of  coal-dust ; 
but,  in  order  to  make  it  merchantable  as  fuel,  it  is  necessary  to 
mix  the  coal-dust  with  a  certain  quantity  of  pitch  and  lime ;  and, 
although  the  proportions  of  those  ingredients  are  small,  as  com- 
pared with  the  coal-dust,  it  was  admitted  that  they  were  really 
necessary,  and  were  not  introduced  for  the  purpose  of  ^evading  the 
duty.  And,  although  it  may  be  true,  as  stated  by  the  scientific 
witnesses  examined  on  behalf  of  the  plaintiffs,  that  there  is  no 
purpose  to  which  ordinary  pit-coal  can  be  applied,  to  which  coal- 
dust  could  not  also  be  applied ;  yet  it  is  manifest  that  the  latter 
would  be  applied  at  so  great  a  disadvantage  as  to  be  almost  worth- 
less :  whereas,  mixed  with  the  pitch  and  lime,  and  having  undergone 
the  process  described  in  the  case,  it  becomes  for  many  purposes  more 
valuable  than  ordinary  coal.  The  fact,  therefore,  of  the  coal-dust 
being  so  applicable,  does  not,  in  our  opinion,  decide  the  question. 

In  construing  the  Act  of  Parliament  imposing  the  duty,  we  must 
assume  that  the  word  '*  coals "  is  used  in  its  ordinary  popular 
sense,  and  must  see  whether  the  article  in  question  comes  within 
its  meaning,  according  to  that  criterion. 

If  a  person  were  to  order  of  a  coal  merchant  a  quantity  of  coals, 
would  that  order  be  complied  with  by  the  delivery  of  the  patent 
fuel  ?  Surely,  no  one  would  contend  for  the  affirmative.  Or,  if  a 
vendor  were  to  contract  to  deliver  coals  of  any  description  named 
by  the  purchaser,  could  he  be  called  upon  to  deliver  patent  fuel  ? 
We  apprehend  that  he  could  not.  Another  criterion  for  ascertain- 
ing the  meaning  of  the  word  **  coals  "  in  the  section  imposing  the 
duty,  may  be  found  in  the  sense  which  the  Legislature  appears  to 
have  ascribed  to  that  word  in  other  parts  of  the  Act.  Thus,  in 
section  48,  enacting  that  all  coals,  cinder,  and  culm  shall  be  sold 
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by  weight ;  in  section  45,  imposing  a  penalty  upon  parties  know- 
ingly selling  one  sort  of  coals  as  and  for  a  sort  which  they  really 
are  not;  in  section  47,  enacting  that  a  seller's  ticket  shall  be 
delivered  with  any  quantity  of  coals  exceeding  560  lbs. ;  section  48, 
that  coals  shall  be  delivered  in  sacks  each  containing  a  certain 
weight ;  section  75,  requiring  the  '''seller  to  send  a  certificate  to 
the  coal-exchange,  and  several  others ;  it  appears  that  the  Legis- 
lature used  the  word  **  coals ''  as  describing  the  article  in  its  natural 
state  as  dug  from  the  pit ;  for,  the  provisions  are  so  far  appro- 
priate, but  are  inapplicable  to  the  article  in  question. 

It  is  true,  as  was  observed  in  argument,  that  those  sections  are 
introduced  for  the  purpose  of  protecting  buyers  against  frauds ;  but 
they  are  to  protect  them  against  frauds  in  the  sale  of  coals ;  and 
the  duty  is  imposed  on  coals  imported  into  the  port  of  London. 
Why  should  we  give  a  different  meaning  to  the  same  word  in 
different  sections,  for  the  purpose  of  extending  the  operation  of  a 
clause  imposing  a  tax  ? 

We  think,  therefore,  that  we  ought  to  construe  the  word  accord- 
ing to  its  ordinary  meaning ;  which  will  make  the  different  parts 
of  the  Act  consistent  with  each  other  ;  and  that,  consequently,  the 
defendants  were  not  liable  to  pay  the  duty  declared  for,  and  that 

the  postea  must  be  delivered  to  them. 

Postea  to  the  defendants. 


The 

Matob  of 

London 

V, 

Pakkinbon. 


[  ♦240  ] 


ELVES  V.  CKOFTS(l). 

(10  C.  B.  241—260;  8.  C.  19  L.  J.  C.  P.  385;  14  Jur.  855.) 

A  butcher,  on  assigning,  for  the  residue  of  a  term,  certain  premises  upon 
which  he  had  carried  on  his  business,  together  with  the  fixtures  and  the 
goodwill  of  the  trade,  covenanted  with  the  purchaser,  that  he  would  not  at 
any  time  thereafter,  either  by  himself,  or  as  agent  or  journeyman  for 
another,  set  up,  exercise,  or  carry  on,  or  be  employed  in,  the  trade  or  busi- 
ness of  a  butcher,  within  five  miles  from  the  premises  thereby  assigned : 

Held,  not  an  unreasonable  restraint,  either  in  respect  of  time  or  in  respect 
of  distance ;  and  that  the  covenant  did  not  cease  to  be  a  binding  covenant, 
on  the  expiration  of  the  term,  or  on  the  covenantee's  ceasing,  by  himself  or 
hiB  assigns,  to  carry  on  the  business  assigned. 

This  was  an  action  of  covenant.    The  declaration  stated,  that, 

by  a  certain  indenture,  bearing  date  the  28th  of  October,  1842,  and 

made  between  the  plaintiff  and  the  defendant,  whereby  the  plaintiff 

had  contracted  with  the  defendant  for  the  purchase  of  a  certain 

messuage  and  premises,  for  the  residue  of   a  certain  term  of 

(1)  Beferredtoby  Farwell,  J.,   Toumsend  y.  Jarman  (1900)  2  Oh.  698,  703, 
7M,  69  li.  J.  Oh.  823,  83  L.  T.  366. 


1860. 
June  24. 

[241] 
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Elvis  twenty-one  years,  together  with,  amongst  other  things,  the  good- will 
Cboftb.  Bi^d  custom  of  the  business  of  a  butcher,  which,  for  some  time  pre- 
viously, and  up  to  the  date  of  the  said  indenture,  had  been  carried  on 
by  the  defendant  at  or  upon  the  said  premises,  the  defendant  did,  for 
the  consideration  in  the  said  indenture  mentioned,  covenant  and 
agree  with  the  plaintiff,  that  he,  the  defendant,  would  not  carry  on 
the  trade  of  a  butcher  within  five  miles  from  the  said  premises,  <kc. 
The  declaration  then  proceeded  to  allege,  that,  in  breach  of  the 
said  covenant,  the  defendant  did,  on  the  1st  of  January,  1844,  &c., 
carry  on  the  trade  of  a  butcher  within  five  miles,  &c. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out,  as 
follows : 

"  This  indenture,  made  the  28th  of  October,  1842,  between  James 
Crofts,  of  No.  108,  Drury  Lane,  in  the  county  of  Middlesex,  butcher, 
on  the  one  part,  and  Thomas  Elves,  of  No.  108,  Drury  Lane  afore- 
[  *242  ]  said,  butcher,  of  the  other  part :  Whereas,  by  indenture  of  *lease, 
bearing  date  the  21st  of  July,  1825,  and  made  between  the 
Rev.  Thomas  Boy  and  Martha  his  wife,  and  John  Austen  (therein 
respectively  described),  of  the  one  part,  and  James  Dibble  (therein 
also  described)  of  the  other  part,  all  that  messuage  or  tenement 
situate,  standing,  and  being  on  the  east  side  of  Drury  Lane,  in  the 
parish  of  St.  Clement  Danes,  in  the  county  of  Middlesex,  numbered 
108  in  the  same  lane,  with  the  appurtenances,  was  demised  to  the 
said  James  Dibble,  his  executors,  &c.,  from  the  24th  of  June  then 
last,  for  the  term  of  twenty-one  years,  subject  to  the  rent  therein 
reserved,  and  to  the  covenants  and  agreements  on  the  lessee's  part 
therein  contained :  And  whereas,  by  divers  mesne  assignments,  &c.» 
the  said  messuage  and  premises  demised  by  the  said  recited  inden- 
ture of  lease,  with  their  appurtenances,  were  assigned  to  the  said 
James  Crofts  for  the  then  residue  of  the  said  term :  And  whereas 
the  said  Thomas  Elves  hath  contracted  with  the  said  James  Crofts 
for  the  purchase  of  the  said  messuage  and  premises  for  the  residue 
of  the  said  term,  together  with  all  tenants'  fixtures  therein,  and  the 
goodwill  and  custom  of  the  business  of  a  butcher,  which  for  some 
time  previously,  and  up  to  the  date  of  these  presents,  has  been 
carried  on  by  the  said  James  Crofts  at  or  upon  the  said  messuage 
and  premises,  with  the  several  implements  and  other  articles  and 
things  used  in  the  same  business,  at  or  for  the  price  or  sum  of 
200Z. :  Now,  this  indenture  witnesseth,  that,  in  consideration  of  the 
sum  of  200Z.  of  lawful  money  of  Great  Britain  to  the  said  James 
Crofts  in  hand  well  and  truly  paid  by  the  said  Thomas  Elves  at  or 
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immediately  before  the  sealing  and  delivering  of  these  presents,  the  elvbs 
receipt  whereof  the  said  James  Crofts  doth  hereby  admit,  &c.,  by  cro™. 
these  presents,  he,  the  said  James  Crofts,  hath  granted,  bargained, 
sold,  and  assigned,  and  by  these  presents  doth  grant,  bargain,  sell, 
and  assign  to  the  *said  Thomas  Elves,  his  executors,  (fee,  all  that  [  *24:5  ] 
messaage  or  tenement  and  other  premises  mentioned  and  comprised 
in,  and  demised  by,  the  said  recited  indenture  of  lease,  with  their 
appurtenances,  and  all  the  estate,  right,  title,  term  of  years  yet  to 
come  and  unexpired,  property,  claim,  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  him  the  said  James  Crofts,  in,  to,  or  out 
of  the  same,  together  with  the  said  recited  indenture  of  lease,  and 
all  assignments  thereof  respectively,  to  have  and  to  hold  the 
said  messuage  or  tenement  and  premises  hereby  assigned,  or 
intended  so  to  be,  with  the  appurtenances,  to  the  said  Thomas 
Elves,  his  executors,  &c.,  henceforth,  for  all  the  residue  now  to 
come  and  unexpired  of  the  said  term  of  twenty-one  years  created 
by  the  said  recited  indenture  of  lease,  and  for  all  other  the  estate, 
term,  or  interest  of  him,  the  said  James  Crofts,  in  the  same 
premises ;  subject,  nevertheless,  to  the  payment  of  the  rent  reserved 
by  the  said  indenture  of  lease,  and  to  the  observance  and  perform- 
ance of  the  covenants  and  agreements  therein  contained,  and 
which  henceforth,  on  the  part  of  the  lessee  or  assignee,  are  or  ought 
to  be  paid,  observed,  and  performed."  [Covenants  for  title,  for 
quiet  enjoyment,  for  further  assurance,  and  for  indemnity  (1).] 
**  And  this  indenture  further  witnesseth,  that,  for  the  considerations  [  245  ] 
aforesaid,  he  the  said  James^  Crofts  doth  hereby  bargain,  sell,  and 
assign  onto  him,  the  said  Thomas  Elves,  his  executors,  &c.,  all  the 
several  ranges,  stoves,  grates,  cupboards,  cisterns,  coppers,  dressers, 
shelves,  and  other  tenants'  fixtures,  in  and  about  the  said  messuage 
and  premises  hereinbefore  assigned,  or  intended  so  to  be,  and  all  the 
chopping-blocks,  scales,  weights,  butchers'  trays,  choppers,  knives, 
and  other  articles  and  things  used  by  the  said  James  Crofts  in  his 
aforesaid  business  of  a  butcher,  and  also  all  the  right,  title,  and 
interest  of  him  the  said  James  Crofts,  to  and  in  the  same  business, 
and  the  goodwill  and  custom  thereof,  to  have  and  to  hold  the 
said  fixtures  and  effects,  and  all  other  the  premises  lastly  hereby 
bargained,  sold,  and  assigned,  or  intended  so  to  be,  to  *the  said  [  •246  ] 
Thomas  Elves,  his  executors,  administrators,  and  assigns,  as  his 
and  their  own  proper  goods  and  chattels  absolutely  and  for  ever^ 

(1)  These  covenants  are  omitted  in  this  report,  as  they  seem  to  have  no 
bearing  on  the  case. — J.  Q.  P. 
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Elves  free  from  all  incumbrances  affecting  the  same :  And  the  said  James 
Crofts.  Crofts,  for  the  considerations  aforesaid,  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
the  said  Thomas  Elves,  his  executors,  administrators,  and  assigns, 
that  he  the  said  James  Crofts  shall  not  nor  will,  at  any  time  or 
times  hereafter,  either  by  himself  alone,  or  jointly  with,  or  as  agent, 
journeyman,  or  assistant  for,  any  person  or  persons  whatsoever, 
either  directly  or  indirectly,  or  upon  any  account  or  pretence  what- 
soever, set  up,  exercise,  or  carry  on,  or  be  employed  in  carrying,  on 
the  trade  or  business  of  a  butcher,  within  five  miles  from  the  said 
messuage  and  premises  hereby  assigned,  or  intended  so  to  be ;  and 
shall  not  nor  will,  either  by  himself,  or  by  or  with  any  other  person 
or  persons,  do,  or  cause  to  be  done,  any  wilful  act,  matter,  or  thing 
to  the  prejudice  of  the  trade  or  business  of  a  butcher  to  be  hereafter 
carried  on  by  the  said  Thomas  Elves  at  or  upon  the  same  messuage 
and  premises ;  but,  on  the  contrary,  shall  and  will  endeavour  to 
promote  the  interest  of  the  said  Thomas  Elves  amongst  the  cus- 
tomers of  the  said  James  Crofts,  and  otherwise :  And  that,  if  the 
said  James  Crofts  shall  do  any  act  in  breach  or  violation  of  this 
present  covenant,  then  he  the  said  James  Crofts  shall  and  will 
immediately  thereupon  pay  to  the  said  Thomas  Elves,  his  executors, 
administrators,  or  assigns,  the  sum  of  SOOZ.,  to  be  deemed  and  con- 
sidered,  and  the  same  is  hereby  declared  to  be  as  and  for,  liquidated 
and  ascertained  damages,  and  not  in  the  nature  of  a  penalty.  In 
witness,"  &c. 

The  defendant  then  pleaded,  first,  non  est  factum  ;  secondly,  that 
he,  the  defendant,  did  not  so  set  up,  exercise,  or  carry  on  such  trade 
[  *247  ]  and  business,  in  breach  *of  the  said  covenant,  in  manner  and 
form  as  in  the  declaration  in  that  behalf  alleged ;  thirdly,  that, 
before  the  making  of  the  said  indenture,  the  said  business  carried 
on  by  the  defendant  as  in  the  declaration  mentioned,  was  that  of  a 
retail  butcher ;  and  that,  after  the  making  of  the  said  indenture, 
and  before  the  commencement  of  this  suit,  and  for  a  long  space  of 
time,  to  wit,  the  space  of  one  year  before  the  defendant  so  set  up, 
exercised,  or  carried  on  such  business  as  in  the  declaration  com- 
plained of,  to  wit,  on  the  20th  of  June,  1848,  the  plamtiff  wholly 
discontinued  the  trade  and  business  of  a  butcher  at  the  said  pre- 
mises, and  ceased  to  carry  on  the  same,  and  the  same  had  not  since 
been  carried  on  at  the  said  place,  or  elsewhere,  by  the  plaintiff,  or 
by  any  other  person  on  his  behalf,  or  by,  through,  or  under  any 
assignment  of  the  said  goodwill  or  licence  in  that  behalf  by  the 
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plaintiff  made  or  given ;  fourthly,  that,  after  the  making  of  the       Blyrs 
said  indenture,  and  before  the  commencement  of  this  suit,  and      croftr. 
long  before  the  defendant  so  set  up,  exercised,  or  carried  on  such 
business  as  in  the  declaration  complained  of,  to  wit,  on  the  26th  of 
June,  1846,  the  said  term  in  the  declaration  mentioned,  ended  and 
expired  by  effluxion  of  time. 

The  plaintiff  joined  issue  on  the  first  two  pleas,  replied  de  injurid 
lo  the  third,  and  traversed  the  fourth. 

At  the  trial,  before  Maule,  J.,  at  the  last  Spring  Assizes  at 
Kingston,  a  verdict  was  found  for  the  plaintiff  on  the  first  and  second 
issues,  damages  8002. ;  and  for  the  defendant  on  the  third  and  fourth 
issues,  with  liberty  to  the  defendant  to  move  to  enter  the  verdict 
for  him  on  the  second  issue,  if  the  Court  should  be  of  opinion  that 
his  setting  up  the  trade  of  a  butcher  within  the  prescribed  limits 
after  the  covenantee  had  ceased  to  carry  on  the  trade  (and  after 
the  expiration  of  the  term  in  the  premises),  was  a  breach  of  the 
covenant. 

Lush,  in  the  following  Term,  obtained  a  rule  nisi  to  enter  up  r  ^^^  ] 
judgment  for  the  plaintiff  notwithstanding  the  verdict  for  the 
defendant  on  the  third  and  fourth  issues.  He  submitted  that  the 
covenant  in  question  was  valid,  inasmuch  as  the  restriction  therein 
contained  was  not  more  extensive  than  the  fair  protection  of  the 
covenantee  required ;  citing  Hitchcock  v.  Coker  (i),  Rannie  v. 
Irvine  (2),  and  Hastings  v.  Whitley  {s). 

CWiUiiAMS,  J.,  referred  to  Pemberton  v.  Vatufhan  (4).) 

Montagu  Chambers,  for  the  defendant,  in  pursuance  of  the 
leave  reserved  to  him  at  the  trial,  also  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  second  issue,  upon  the  ground 
orged  at  the  trial ;  or  to  arrest  the  judgment,  on  the  ground  that 
the  covenant  declared  on  was  void  in  law,  as  an  unreasonable 
restraint  of  trade. 

Montagu  Chambers  and  Fortescue,  in  the  course  of  the  same 

Term,  showed  cause  against  the  plaintiff's  rule,  and  in 

support  of  the  cross-rule: 

The  effect  of  the  finding  upon  the  third  and  fourth  issues  depends 

apon  the  construction  which  the  Court  will  put  upon  the  deed :  and 

(1)  45  B.  B.  622  (6  Ad.  &  El.  438 ;  1  (3)  2  Ex.  611. 

Xev.  A  P.  796).  (4)  74  B.  R  211  (10  Q.  B.  87). 

(2)  66  B.  B.  818  (7  Man.  &  G. 
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Blvbs  this  will  be  such  a  construction  as  will  give  full  legal  effect  to  it, 
Cbo^pts.  though  it  somewhat  restricts  the  letter  of  it,  rather  than  such  a  one 
as  will  make  it  unlawful.  It  is  laid  down  in  Sheppard's  Touch- 
stone (1),  that  the  construction  of  a  deed  shall  be  as  near  the 
apparent  intention  of  the  parties  as  the  words  of  the  deed  and  the 
law  will  permit ;  and  such  that  every  part  of  the  deed  may  take 
effect,  and  all  the  parts  agree  together.  The  grant  here  is  of  the 
residue  of  the  term  only;  and  the  covenant  must  be  construed 
[  ^219  ]  ^ith  the  implied  qualification  that  it  is  to  operate  "^so  long  only  as 
the  term  continues  and  the  covenantee,  by  himself  or  his  assigns, 
carries  on  the  trade  therein,  otherwise,  the  party  might  purchase 
the  business,  and  shut  up  the  shop,  out  of  mere  caprice. 

Primd  faciei  all  contracts  in  restraint  of  trade  are  void :  and  it 
lies  upon  the  party  who  seeks  to  enforce  such  a  contract,  to  show 
that  it  is  not  unreasonable  or  oppressive,  or  contrary  to  public 
policy.  From  the  earliest  time,  the  covenantee  has  been  required 
to  show  that  the  restraint  imposed  is  not  greater  than  is  essential 
to  his  full  and  fair  protection.  [They  cited  Mitchel  v.  Reynolds  {2), 
Homer  v.  Greaves  (3),  Gale  v.  Reed  {4),  Ward  v.  Byrne  (5),  Rannie 
V.  Irvine  (6),  and  MaUan  v.  May  (7).] 

[  253  ]  Lmh  and  Joyce^  contra : 

There  is  no  authority  for  saying  that  it  is  an  implied  condition 
in  a  covenant  of  this  sort,  that  it  shall  cease  to  bind  the  covenantor 
when  it  is  no  longer  useful  to  the  covenantee.  The  covenant,  being 
good  at  the  time  it  was  entered  into,  does  not  cease  to  be  so,  by  any 
subsequent  act  of  the  parties.  The  third  and  fourth  pleas  are 
clearly  bad,  for  introducing  a  qualification  which  is  neither 
expressly  nor  by  implication  contained  in  the  deed.  The  restraint 
imposed  upon  the  defendant  by  the  terms  of  this  deed,  is  not  more 
extensive  than  the  reasonable  protection  of  the  plaintiff  required,  or 
than  the  law  allows.  [They  discussed  Hitchcock  v.  Coker  (s),  Petn- 
berton  v.  Vaughan{9),  Price  v.  Green  (lo),  Hastings  v.  Whitley  (ii), 
Davis  V.Mason  {12),  Hay  ward  v.  Young  (18),  and  Proctorv.  Sargent  (u) .] 

(1)  VoL  I.  pp.  85,  86.  (7)  63  E.  B.  708  (11  M.  &  W.  653). 

(2)  1  P.  Wma.  181 ;  1  Sm.  L.  C.  (8)  45  B.  E.  522  (6  Ad.  &  EI.  438). 
171  [Uth  ed.  406].  (9)  74  R  E.  211  (10  a  B.  87). 

(3)  33  B.  B.  635  (7  Bing.  735  ;  6  (10)  73  B,  B,  522  (16 M.  &  W.  346). 
Moo.  &  P.  768).  (11)  2  Ex.  611. 

(4)  9  E.  B.  376  (8  East,  80).  (12)  2  B.  B.  562  (5  T.  E.  118). 

(5)  52  B.  R  827  (5  M.  &  W.  548).  (13)  2  Chitt.  E.  407. 

(6)  66  B.  E.  818  (7  Man.  &  G.  969  ;  (14)  58  R  R  342  (2  Man.  &  G.  20  ; 
8  Scott,  N.  E.  674).              2  Soott,  N.  K.  289). 
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(WiLDB,  Ch.  J.:  In  Whittaker  v.  Howe(i),  an  agreement  by  a       Elvbs 
soUcitor,  for  valuable  consideration,  not  to  practise  as  solicitor,  in      CBoirrs. 
any  part  of  Great  Britain,  for  twenty  years,  was  held  valid.    I       [  256  ] 
agree  with  Lord  Lanodale,  who  decided  that  case,  that  it  is 
extremely  difficult  for  the  Court  to  measure  the  precise  boundary 
of  what  the  protection  of  the  party  fairly  requires. 

Gbbsswbll,  J. :  If  excess  of  space  makes  a  contract  of  this  sort 
unreasonable,  why  not  of  time,  if  the  duration  of  the  restraint  be 
longer  than  is  necessary  for  the  protection  of  the  party?) 

That  remark  seems  to  have  been  anticipated  by  Pabee,  B.,  in  Ward 

V.  Byrne. 

Cur,  adv.  vvU. 

Wnj>B,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  covenant,  in  which  the  plaintiff  declared  on 
an  indenture  dated  the  28th  of  October,  1842,  whereby  the  defen- 
dant assigned  to  the  plaintiff  the  residue  of  a  term  of  twenty-one 
years  in  a  house  ^situate  in  Drury  Lane,  which  expired  in  1846,  I  *257  ] 
and  the  goodwill  and  custom  of  the  business  of  butcher  which  the 
defendant  had  conducted  on  the  premises,  in  consideration  of  200/. 
The  covenant  on  which  the  breach  was  assigned  was  in  the  following 
terms:  "the  defendant  shall  not  nor  will,  at  any  time  or  times 
hereafter,  either  by  himself  alone,  or  jointly  with,  or  as  agent, 
joomeyman,  or  assistant  for,  any  person  or  persons  whomsoever, 
either  directly  or  indirectly,  or  upon  any  account  or  pretence  what- 
soever, set  up,  exercise,  or  carry  on,  or  be  employed  in  carrying  on, 
the  trade  or  business  of  a  butcher  within  five  miles  from  the  said 
meesuage  and  premises  hereby  assigned,  and  shall  not  nor  will, 
either  by  himself,  or  by  or  with  any  other  person  or  persons,  do 
or  cause  to  be  done  any  wilful  act,  matter,  or  thing  to  the  prejudice 
of  the  trade  or  business  of  a  butcher,  to  be  thereafter  carried  on 
by  the  plaintiff  at  or  upon  the  same  messuage  and  premises,  but, 
on  the  contrary,  shall  and  will  endeavour  to  promote  the  interest 
of  the  plaintiff  among  the  customers  of  the  defendant,  and  other- 
"wise ;  and  that,  if  the  said  defendant  shall  do  any  act  in  breach 
or  violation  of  this  present  covenant,  then  he  the  said  defendant 
shall  and  will  immediately  pay  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  the  sum  of  800Z.,  to  be  deemed  and 
considered,  and  the  same  is  hereby  declared  to  be,  as  and  for 
(1)  52  B.  R.  162  (3  Beay.  383). 
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Elves       liquidated  and  ascertained  damages,  and  not  in  the  nature  of 
Cboptb.      a  penalty." 

The  defendant  craved  oyer  of  the  deed,  and  pleaded,  first,  non 
est  factum ;  secondly,  a  denial  of  the  breach  that  he  had  set  up  and 
carried  on  the  business  of  a  butcher  contrary  to  the  covenant,  on 
which  issue  was  joined ;  thirdly,  that  the  business  carried  on  by 
the  defendant  before  the  assignment  to  the  plaintiff,  was  that  of  a 
retail  butcher ;  and  that,  after  the  making  of  the  assignment,  and 
[  *258  ]  long  before  the  defendant  set  up  ^the  business  complained  of  in 
the  declaration,  the  business  of  a  butcher  had  ceased  to  be  carried 
on  at  the  said  premises,  or  elsewhere,  either  by  the  plaintiff,  or  by 
any  one  on  his  behalf,  or  under  any  assignment  of  the  goodwill, 
or  any  licence  from  the  plaintiff;  to  which  plea  the  plaintiff  replied 
d^  injuria ;  whereupon  issue  was  joined ;  fourthly,  that,  before 
breach,  the  term  in  the  premises  had  determined  by  effluxion  of 
time;  which  the  plaintiff  traversed,  and  upon  which  issue  was 
joined. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff  on  the  first  two 
issues,  and  for  the  defendant  on  the  last  two. 

A  rule  was  obtained  by  the  plaintiff,  for  judgment  notwithstand- 
ing the  verdict  for  the  defendant  on  the  last  two  issues :  and  a  cross 
rule  was  obtained  by  the  defendant,  pursuant  to  leave  reserved, 
to  enter  a  verdict  for  him  on  the  second  issue,  on  the  ground  that 
setting  up  the  trade  by  him  after  that  of  the  plaintiff  had  ceased, 
was  not  contrary  to  his  covenant ;  or  for  arresting  the  judgment, 
on  the  ground  that  the  covenant  declared  on  was  void  in  law. 

These  rules  raise  the  questions,  first,  whether,  if  the  covenant 
declared  on  be  taken  without  the  implied  qualification  that  it  shall 
cease  under  the  circumstances  stated  in  the  third  plea,  it  is  void  in 
law,  and,  secondly,  whether  a  qualification  may  be  implied  which 
shall  make  that  plea  a  good  answer  to  the  action.  The  validity  of 
the  fourth  plea  was  not  insisted  on  in  argument ;  and,  as  we  think 
there  is  no  pretence  for  limiting  the  covenant  to  the  term  assigned 
to  the  plaintiff,  that  plea  need  not  be  considered  further. 

That  a  covenant  expressed  in  the  language  of  that  declared  on, 
is  not  void,  as  being  in  restraint  of  trade,  or  otherwise,  is  settled  by 
[  •269  ]  the  decision  of  Hitchcock  v.  *Coker  (i),  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Queen's  Bench,  in  which  all 
the  previous  authorities  are  reviewed,  and  the  principle  to  be 
extracted  from  them,  clearly  defined.  In  that  case,  a  contract  by 
(I)  45  R.  B.  d22  (6  Ad.  &  El.  438). 
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which,  in  consideration  of  becoming  assistant  to  a  chemist  and  elves 
druggist,  the  defendant  engaged,  that,  if  he  should  exercise  those  ckofts. 
trades  within  the  town  of  Taunton,  or  three  miles  thereof,  he  would 
pay  the  plaintiff  5002.  as  liquidated  damages,  was  holden  valid, 
although  the  possible  event,  which  has  happened  in  this  case,  was 
urged  as  showing  that  the  restraint  involved  in  the  provision,  was 
greater  than  the  protection  which  the  plaintiff  required,  and  that, 
if  it  were  construed  as  limited  to  the  life  of  the  plaintiff,  or  to  his 
carrying  on  trade  by  himself,  his  executors  or  assigns,  the  corre- 
sponding allegations  were  wanting.  The  Court,  therefore,  held  that 
a  restriction  reasonably  limited  as  to  space,  but  enduring  for  the 
life  of  the  party  restrained,  was  valid,  as  the  only  effectual  mode  of 
securing  to  the  covenantee  the  full  benefit  of  the  goodwill  of  his  trade. 
This  case  was  followed  by  those  of  MaUan  v.  May  (i),  Rannie  v. 
Irvine  (2),  Pemberton  v.  Vauglian  (3),  Hastings  v.  Whitley  (4),  and 
Atkyns  v.  Kinnier  (5),  in  which  the  principle  there  established,  was 
recognised  as  beyond  controversy.  It  is  no  longer,  therefore,  open 
to  argument,  that  a  restriction  as  large  in  its  terms  as  is  contained 
in  the  covenant  in  question,  is  invalid. 

But  it  is  suggested,  that,  as  these  decisions  are  based  on  the 
assumption  that  such  a  restriction  is  necessary  for  the  entire  pro- 
tection of  the  covenantee,  it  must  be  construed  as  ceasing  to  operate 
in  a  case  like  that  asserted  by  the  third  plea,  and  found  by  the 
jury,  where  *the  covenantee  has  ceased,  by  himself  or  his  assigns,  L  *260  ] 
to  carry  on  the  business  assigned.  But  we  think  this  reasoning 
fallacious.  If  the  covenant  is  binding  to  its  full  extent,  when  made, 
its  signification  cannot  be  varied  by  any  subsequent  occurrence : 
and,  to  bold  otherwise,  would  be  to  render  its  import  uncertain, 
and  to  impair  its  efficiency  for  that  protection  which  the  law 
contemplates  as  just. 

Cases  may  be  conceived,  in  which,  notwithstanding  the  facts 
found  by  the  jury,  that  the  covenantee  had  ceased,  either  on  the 
premises  or  elsewhere,  or  by  any  assignee  or  licensee,  to  carry  on 
the  trade,  the  goodwill  assigned  might  not  be  at  once  extinguished ; 
and,  if  considerations  of  time  or  degree  be  permitted  to  affect  the 
right  to  enforce  such  a  covenant,  its  value  would  be  diminished, 
and  the  saleable  quality  of  goodwill,  which,  according  to  all  the 
recent  authorities,  is  deserving  protection,  would  be  affected. 

(1)  63  B.  B.  708  (11 IL  &  W.  653).    (4)  2  Ex.  611. 

(2)  66  R  R  818  (7  Man.  &  G.  969).    (5)  80  R  B.  767  (4  Ex.  776). 

(3)  74  R  B.  211  (10  a  B.  87). 
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ELVE8  As  we  think,  in  this  case,  the  defendant's  covenant  not  to  carry 

CB0FT8.  on  trade  within  the  prescribed  distance,  is  not  qualified  by  the 
subsequent  general  covenant  to  abstain  from  any  wilful  act  to  the 
prejudice  of  the  plaintiff's  business,  we  are  obliged  to  hold  that  the 
declaration  discloses  a  good  cause  of  action,  to  which  the  third  and 
fourth  pleas  contain  no  answer  ;  and  that  the  breach  is  a  con- 
travention of  the  covenant,  notwithstanding  the  facts  found  by 
the  jury. 

The  result,  therefore,  is,  that  the  plaintiff's  rule  for  judgment 
non  obstante  veredicto  must  be  made  absolute,  and  the  defendant's 
rule  for  entering  a  verdict  for  him  on  the  second  issue,  or  for 
arresting  the  judgment,  must  be  discharged. 

Plaintiff's  rule  absolute. 
Defendant's  rule  discharged. 


^-  BAKTON  V.  DAWES. 

[  261  ]  (10  0.  B.  261—266  ;  S.  C.  19  L.  J.  C.  P.  302.) 

A  deed  purported  to  convey  "  all  that  messuage  or  farm-house,  &c.,  and 
several  closes  &c.  of  land  thereto  belonging,  called  Gotton  Farm,  in  the 
occupation  of  J.  S.,  and  containing,  &c.,  and  consisting  of  the  several  par- 
ticulars specified  in  the  first  division  of  a  schedule  thereunder  written,  and 
more  particularly  delineated  in  a  map  or  plan  thereof  drawn  in  the  margin 
of  the  said  schedule."    There  were  no  general  words. 

In  an  action  brought  to  try  the  right  to  a  slip  of  land,  which  was  not 
mentioned  either  in  the  schedule  or  in  the  plan  above  referred  to,  evidence 
was  offered  on  the  part  of  the  defendant  to  show  that  the  locti$  in  quo  had 
always  been  occupied  with  the  closes  mentioned  and  delineated  in  the 
schedule  and  plan,  and  treated  as  part  of  Qotton  Farm :  Held,  that  this 
evidence  was  not  admissible,  and  that  the  deed  was  conclusive. 

This  was  an  action  of  trespass  brought  to  try  the  right  to  a  slip 
of  land  in  Hampshire,  claimed  by  the  plaintiff  as  belonging  to  a 
farm  called  Chale  Farm,  of  which  he  was  tenant  under  Sir 
WiUoughby  Gordon.  Fleas,  Not  guilty,  not  possessed,  and  liberum 
tenementum. 

The  defendant  was  the  owner  and  occupier  of  a  farm  called 
Gotton  Farm.  The  cause  was  tried  before  Erie,  J.,  at  the  last 
Spring  Assizes  at  Winchester.  The  slip  in  question  was  a  portion 
of  a  down  belonging  to  a  third  person.  A  witness  named  Sewell, 
who  was  called  on  behalf  of  the  plaintiff,  proved  that  several  years 
ago  he  met  a  person  on  the  part  of  Sir  WiUoughby  Gordon  for  the 
purpose  of  ascertaining  the  boundary,  and  that,  upon  that  occasion, 
the  bound-stones  were  placed  by  them,  the  removal  of  which  by 
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the  defendant,  was  the  trespass  complained  of.  The  plaintifiF  also  Babton 
put  in  the  deed  by  which  Gotton  Farm  was  conveyed  to  the  dawes. 
defendant :  this  deed  purported  to  convey  "  all  that  messuage  or 
farm-house,  with  the  barns,  sheds,  &c.,  and  several  closes,  pieces, 
or  parcels  of  land  thereto  belonging,  called  Gotton  Farm,  in  the 
occupation  of  David  Brown,  and  containing  altogether  209  acres, 
2  roods,  28  perches,  and  consisting  of  the  several  particulars 
specified  in  the  first  division  of  a  schedule  thereunder  written,  and 
more  particularly  delineated  and  set  forth  in  the  map  or  plan 
thereof  drawn  in  the  margin  of  the  said  schedule.'' 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  [  262  ] 
evidence  of  possession  in  the  plaintiff,  to  entitle  him  to  maintain 
trespass :  and  it  was  proposed  to  call  witnesses  to  prove  that  the 
slip  of  land  in  question  had  always  been  occupied  with  the  closes 
mentioned  in  the  schedule  annexed  to  the  conveyance,  and  treated 
as  part  of  Gotton  Farm. 

The  learned  Judge,  however,  was  of  opinion  that  the  plaintiff 
had  proved  a  sufficient  possession  as  against  a  wrong-doer:  and  he 
ruled  that  the  deed  was  conclusive  against  the  defendant,  and 
declined  to  receive  evidence  to  contradict  it. 

A  verdict  having  been  found  for  the  plaintiff,  with  nominal 
damages, 

Crowdei',  in  Easter  Term  last,  moved  for  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection : 

The  deed,  with  the  schedule  and  plan  therein  referred  to,  was  no 
doubt  strong  evidence  against  the  defendant :  but  not  conclusive. 
The  only  evidence  of  possession  in  the  plaintiff,  was,  the  act  of 
setting  out  the  bound-stones. 

(Cbesswbll,  J. :  With  the  sanction  of  the  owners  of  the  land  on 
both  sides.) 

What  was  intended  to  pass  by  the  deed,  was  clearly  a  question  for 
the  jury.  The  evidence  ought  not  to  have  been  rejected.  This  is 
somewhat  analogous  to  the  case  of  Cai-penter  v.  Buller  (i),  in  which 
it  was  held,  that,  where  a  distinct  statement  of  a  particular  fact  is 
made  in  the  recital  of  a  bond  or  other  instrument  under  seal, 
and  a  contract  is  made  with  reference  to  that  recital,  it  is  not,  as 
between  the  parties  to  the  instrument,  and  in  an  action  upon  it, 

(1)  58  E.  E.  680  (8  M.  &  W.  209). 
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Barton  competent  to  the  party  bound  to  deny  the  recital :  but  that  a  party 
Dawbs.  ^^  ^n  instrument  is  not  estopped,  in  an  action  by  another  party, 
r  *263  ]  not  founded  on  the  deed,  and  wholly  collateral  *to  it,  to  dispute 
the  facts  so  admitted;  but  evidence  of  the  circumstances  under 
which  such  admission  was  made,  is  receivable  to  show  that  the 
admission  was  inconsiderately  made,  and  is  not  entitled  to  weight 
as  a  proof  of  the  fact  it  is  used  to  establish. 

(Williams,  J. :  The  learned  Judge  seems  to  have  proceeded  upon 
the  ground  that  the  map  was  the  governing  thing,  the  rest  being 
mere /aba  demonstratio.  He  probably  had  in  his  mind  the  case  of 
Llewellyn  v.  The  Earl  of  Jersey  (i).  In  that  case,  a  deed  conveyed 
a  piece  of  land,  forming  part  of  a  close,  by  reference  to  a  schedule 
annexed.  The  schedule  described  the  land,  in  a  column  headed 
••  No.  on  the  plan  of  the  Brixton  Ferry  Estate,"  as  "  158  b ; "  in 
a  second  column  headed  *'  Description  of  premises,"  as  ''  a  small 
piece  marked  on  the  plan ; "  in  a  third  column,  as  being  in  the 
occupation  of  J.  E.;  and,  in  a  fourth,  as  ''84  perches."  At  the 
time  of  the  contract,  a  line  was  drawn  upon  the  plan,  as  the 
boundary  line  dividing  the  piece  158  b  from  the  rest  of  the  close 
of  which  it  formed  a  part.  The  plan  was  drawn  to  a  scale,  but, 
upon  measurement  of  the  land,  was  found  to  be  incorrect,  158  b 
containing,  within  the  line  so  drawn,  less  than  84  perches, 
according  to  the  actual  measurement  of  the  land.  It  was  held, 
that  the  statement  that  the  piece  of  land  conveyed  contained  34 
perches,  was  merely  faha  demonstratio,  the  prior  portion  of  the 
description  being  sufficient  to  convey  it,  and  that  the  deed  passed 
only  the  portion  of  land  actually  marked  off  on  the  plan,  as 
measured  by  the  scale.  Pabke,  B.,  says  :  "It  appears  to  me  that 
this  case  may  be  determined  by  the  application  of  two  well-known 
maxims  of  law.  The  first  is,  that  '  verba  illata  inesse  videntur ; ' 
according  to  which,  we  must  consider  it  to  be  the  same  thing  here, 
as  if  the  map  or  plan,  which  is  there  referred  to,  had  been  actually 
[  *264  ]  inserted  in  the  *deed.  But  the  words  '  84  perches,'  having  no 
relation  to  the  plan,  must  be  taken  to  mean  84  perches  by 
admeasurement.  Then,  the  other  rule  of  law  applies,  that,  as  soon 
as  there  is  an  adequate  and  sufficient  definition,  with  convenient 
certainty,  of  what  is  intended  to  pass  by  a  deed,  any  subsequent 
erroneous  addition  will  not  vitiate  it ;  according  to  the  msjdm  falsa 

demonstratio  non  nocet.^') 

Cur,  adv.  vtdt. 
(1)  63  B.  R  569  (11  M.  &  W.  183). 
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WiLDB,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  :  Barton 

This  action  was  brought  to  try  the  right  to  a  slip  of  land  which       Dawbs. 
the  plaintiff  claimed  as  part  of  Ghale  Farm,  and  which  the  defendant 
contended  had  been  conveyed  to  him  as  part  of  Gotton  Farm. 

At  the  trial  before  Erie,  J.,  at  the  Spring  Assizes  for  Hampshire, 
it  was  proved,  that,  before  the  conveyance  of  Gotton  Farm  to  the 
defendant,  the  boundary  between  Gotton  Farm  and  Ghale  Farm 
had  been  adjusted  by  arrangement,  and  bound-stones  had  been  set 
up  pursuant  to  it,  which  excluded  the  close  in  question  from  Gotton 
Farm.  The  deed  of  conveyance  under  which  the  defendant 
claimed,  purported  to  convey  ''all  that  messuage  or  farm-house, 
with  the  barns,  sheds,  &c.,  and  several  closes,  pieces,  or  parcels  of 
land  thereto  belonging,  called  Gotton  Farm,  in  the  occupation  of 
David  Brown,  and  containing  altogether  two  hundred  and  nine 
acres,  two  roods,  and  twenty-eight  perches,  and  consisting  of  the 
several  particulars  specified  in  the  first  division  of  a  schedule  there- 
under written,  and  more  particularly  delineated  and  set  forth  in  the 
map  or  plan  thereof  drawn  in  the  margin  of  the  said  schedule." 
This  description  was  not  followed  by  any  general  words;  and 
neither  the  schedule  nor  the  plan  contained  the  close  in  question. 

It  was  proposed,  on  behalf  of  the  defendant,  to  *give  evidence  to  [  *265  ] 
show  that  the  locus  in  quo  had  always  been  occupied  with  the 
cloBes  mentioned  in  the  schedule,  and  treated  as  part  of  Gotton 
Farm ;  and  it  was  insisted  that  it  was  intended  by  the  deed  to 
convey  all  which  was  known  as  Gotton  Farm,  and  that  the  omission 
of  the  close  in  question  in  the  schedule  and  map  must  have  been 
merely  a  mistake.  The  learned  Judge  ruled  that  the  deed  was 
conclusive  against  the  defendant,  and  directed  a  verdict  for  the 
plaintiff. 

We  are  of  opinion  that  the  learned  Judge  was  correct  in  his  ruling. 
The  deed  professes  to  convey  the  several  enumerated  closes  of  land 
belonging  to  a  messuage  called  Gotton  Farm ;  but  it  proceeds  to 
state  that  Gotton  Farm  consisted  of  the  closes  named  in  the  schedule 
and  delineated  in  the  plan  ;  and  there  is  no  doubt  that  the  closes 
named  and  delineated  were  called  Gotton  Farm,  and  therefore 
satifified  that  general  description:  but,  of  whatever  else  Gotton 
Farm  might  have  consisted,  the  closes  named  and  delineated  were 
alone  intended  to  pass.  The  deed  itself  is  unambiguous,  and  dis- 
tinct ;  and  no  latent  ambiguity  is  raised  by  the  proposed  proof.  It 
may  be  observed,  that,  if  the  facts  proved,  and  proposed  to  be 
proved,  could  be  taken  into  consideration,  in  construing  the  deed, 
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Babton  which  cannot  properly  be  done,  the  tendency  of  those  facts  is  rather 
Dawks.  ^  confirm  than  otherwise  the  construction  of  the  deed  itself,  and  to 
manifest  that  the  close  was  not  intended  to  pass;  because,  if  the 
fact  be  as  stated,  that  the  placing  of  the  bound-stones,  the  enumera- 
tion of  the  closes,  and  the  plan  so  drawn,  all  excluded  the  close  in 
question,  in  consequence  of  a  mistaken  opinion  entertained  at  the 
time,  that  the  close  was  part  of  Ghale  Farm,  of  course  the  grantor 
of  Gotten  Farm  did  not  intend  to  convey  that  which  he  supposed 
did  not  belong  to  him  ;  and  the  subsequent  discovery  of  the  mistake 
will  not  make  that  pass  by  the  deed,  which  is  neither  within  the 
[  *266  ]  terms  of  the  grant,  *nor  was  intended  to  pass.  The  point  is  not, 
therefore,  really  open  to  any  doubt. 

The  case  of  Llewellyn  v.  The  Earl  of  Jersey  was  very  analogous  to 
the  present.  In  that  case,  the  conveyance  was  of  land  delineated 
in  a  plan,  not  drawn  in  the  deed,  but  referred  to  by  the  deed  as  the 
land  intended  to  be  conveyed,  but  which  did  not  comprise  the  dis- 
puted land.  The  parties  had,  previously  to  the  conveyance,  drawn 
a  line  upon  the  plan,  to  mark  the  boundary  of  the  property 
conveyed,  and  had,  upon  the  face  of  the  plan,  specified  the  quantity 
supposed  to  be  contained  within  the  boundary.  It  was  afterwards 
found  that  the  quantity  mentioned  was  not  contained  within  the 
boundary  line,  and  evidence  was  offered  of  circumstances  tending  to 
show  that  the  boundary  line  had  been  marked  by  mistake,  and  that 
it  was  intended  to  convey  the  quantity  of  land  mentioned  in  the 
plan.  In  that  case,  therefore,  there  was  an  inconsistency  in  the 
terms  of  the  conveyance,  the  Court  considering  that  the  reference 
to  ihe  plan  had  the  same  effect  as  if  the  plan  had  been  drawn  upon 
the  face  of  the  deed,  and  the  position  of  the  boundary  line,  and  the 
description  of  the  quantity  of  the  land  contained  within  it,  did  not 
correspond.  The  Court  held,  that  the  conveyance,  being,  in  terms, 
of  the  land  comprised  within  the  boundary  line,  was  conclusive  as 
to  what  was  conveyed,  and  that  the  statement  of  the  quantity  being 
larger  than  the  quantity  contained  within  the  line,  and  the  other 
circumstances,  could  not  be  admitted  to  vary  the  construction  of  the 
deed  ;  but  that  such  statement  of  quantity,  in  addition  to  the  clear 
conveyance  of  the  land  within  the  boundary  line,  fell  within  the 
maxim  Falsa  demonstratio  non  nocet.  The  principle  of  construc- 
tion adopted  in  that  case,  is  strictly  applicable  to  the  present,  and 
sustains  the  learned  Judge's  ruling.  The  motion  for  a  new  trial, 
therefore,  fails. 

Rule  re/used. 
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WETHEKELL  v.  JULIUS  and  Another.  isso. 

(10  0.  B.  267—281  ;  19  L.  J.  0.  P.  367 ;  14  Jur.  700.)  Jnne2i. 

A.,  being  sued  by  B.,  retained  0.,  an  attorney,  to  defend  him.  By  [  ^^^  ] 
C.'s  negligence,  a  judgment  was  obtained  against  A.,  upon  whioh  he  (being 
in  custody)  was  charged  in  execution  for  a  large  sum,  and  was  put  to 
expense,  in  endeavouring  to  procure  his  release,  and  to  reverse  the  judg- 
ment, by  writ  of  error :  Held,  that  this  was  not  a  cause  of  action  which 
passed  to  A.'s  assignees,  upon  his  insolvency. 

A.,  a  beneficed  clergyman,  brought  case  against  his  attorneys,  for  having, 
through  their  negligence  and  want  of  skill,  permitted  a  writ  of  sequestrari 
facias  to  remain  in  force  against  him  longer  than  was  necessary,  whereby 
A.,  during  that  time,  lost  the  rent,  tithes,  and  profits  of  his  living  :  Held, 
that  this  was  a  cause  of  action  which  passed  to  A.'s  assignees,  upon  his 
insolvency. 

This  was  an  action  upon  the  case  for  alleged  negligence  on  the 
part  of  the  defendants,  as  attorneys  for  the  plaintiff  in  certain 
matters  in  which  they  had  been  retained  for  him. 

The  first  count  of  the  declaration  alleged  that  an  action  of  covenant 

had  been  commenced  by  one  Thomas  Langston  against  the  now 

plaintiff;  that  he  retained  the  defendants  to  defend  him  in  that 

action,  that  they  carelessly,  &c.,  neglected  to  cause  a  demurrer  in 

that  suit  to  be  argued ;  that,  in  consequence  thereof,  judgment  was 

given  against  him,  which  would  not  otherwise  have  been  the  case, 

and  that  judgment  was  given  against  him  for  a  large  sum  of 

money,  to  wit,  14,4002.  18«.  lOd.  damages,  and  75Z.  68.  6d.  costs ; 

that  the  now  plaintiff  was  afterwards  brought  up  on  a  writ  of  habeas 

corpus  ad  satisfaciendum^  before  the  Barons  of  the  Exchequer,  and 

remanded  in  custody  to  the  Queen's  Prison,  charged  in  execution 

for  the  damages  and  costs  of  Langston  in  respect  of  that  action ; 

that  the  plaintiff  was  thereby  detained  in  custody  of  the  keeper  of 

the  said  prison,  from  thence  &c.,  and  was  forced  and  obliged  to 

expend  a  large  sum  of  money,  to  wit,  &c.,  in  endeavouring  to  defend 

himself  against  the  said  judgment,  and  in  endeavouring  to  procure 

his  release  from  custody ;  and  that  he  the  plaintiff  was  also  put  to 

divers  costs,  &c.,  in  bringing  a  writ  of  error  in  her  Majesty's  Court 

♦of  Exchequer  Chamber,  for  the  purpose  of  reversing  the  said       [  •268  ] 

judgment. 

The  second  count  alleged,  that  the  plaintiff  was  rector  of  Byfield, 
in  the  county  of  Northampton,  and  that  one  Frederick  Nesbitt 
caused  and  procured  a  certain  writ  of  sequestrari  facias  to  be  issued 
oat  of  the  Court  of  Queen's  Bench,  founded  on  a  judgment  entered 
op  under  colour  and  pretence  of  a  certain  warrant  of  attorney 
executed  by  the  plaintiff,  whereby  the  Bishop  of  Peterborough  was 
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Wbthbbbll   commanded  to  levy,  from  the  rents,  tithes,  oblations,  obventions, 
Julius.       fruits,  issues,  and  profits  of  the  said  rectory,  and  other  ecclesiastical 
goods  of  the  plaintiff  in  his  diocese,  a  certain  sum  of  1,5002.,  and 
interest  at  42.  per  cent,  per  annum  from  the  28th  of  July,  1843,  and 
all  expenses  of  sequestration  and  levy:  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendants,  employed  and 
retained  them  as  his  attorneys,  for  certain  fees  and  rewards  to  be 
therefore  paid  by  the  plaintiff  to  the  defendants  in  that  behalf,  to 
counsel  and  advise  the  plaintiff  in  and  about  the  setting  aside  the 
said  warrant  of  attorney,  judgment,  and  writ  of  sequestrari  facias ^ 
and  to  use  due  endeavours  to  set  aside  the  same :  that  the  defendants 
then  accepted  the  said  employment  and  retainer,  and  that  thereupon 
it  then  became  and  was  the  duty  of  the  defendants,  as  such 
attorneys,  so  employed  and  retained  as  aforesaid,  well,  faithfully, 
carefully,  diligently,  and  skilfully  to  act  as  the  attorneys  of  the 
plaintiff  in  and  about  the  counselling  and  advising  the  plaintiff  of 
and  concerning  the  said  warrant  of  attorney,  judgment,  and  writ  of 
sequestrari  facias,  and  to  use  due  endeavours  to  set  aside  the  said 
warrant  of  attorney,  judgment,  and  writ  of  sequestrari  facias  :  and 
that,  although  a  reasonable  time  for  endeavouring  to  set  aside  the 
said  warrant  of  attorney,  judgment,  and  writ,  had  elapsed  before 
[  ♦269  ]      the  commencement  of  this  *suit,  yet  that  the  defendants,  well 
knowing  the  premises,  but  neglecting  and  disregarding  their  duty,  and 
their  said  employment  and  [retainer  in  that  behalf,  and  contriving 
and  intending  to  injure  and  aggrieve  the  plaintiff,  did  not  well,  faith- 
fully, carefully,  diligently,  and  skilfully  counsel  and  advise  the 
plaintiff  of  and  concerning  the  said  warrant  of  attorney,  judgment, 
and  writ  of  sequestrari  facias,  or  use  due  endeavours,  or  proper  or 
any  endeavours,  to  set  aside  the  said  warrant  of  attorney,  judgment, 
and  writ  of  sequestrari  Jacias,  but,  on  the  contrary  thereof,  wholly 
neglected  so  to  do,  and  conducted  themselves  so  carelessly  and 
negligently  and  unskilfully  in  and  about  the    counselling    and 
advising  as  aforesaid,  and  the  endeavouring  to  set  aside  the  warrant 
of  attorney,  judgment,  and  writ  ol  sequestrari  facias,  and  in  discharge 
of  their  duties  as  attorneys  of  and  for  the  plaintiff,  that,  by  reason 
of  such  negligence,  carelessness,  improper  conduct,  and  want  of 
skill  of  the  defendants,  and  by  and  through  the  neglect  and  default 
of  the  defendants,  the  said  writ  of  sequestrari  facias  remained  in  force 
for  a  much  longer  time  than  it  otherwise  would  have  remained  in 
force,  to  wit,  for  two  years ;  and  that  the  said  Bishop  during  that 
time  executed  the  said  writ  of  seqiieslran  facias,  and  sequestrated 
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all  and  singular  the  rents,  tithes,  oblations,  obventions,  fruits,  issues,    Wetherell 

profits,  and  all  other  ecclesiastical  rights  and  emoluments  of  and       julius. 

belonging  to  the  said  rectory,  and  of  which  the  said  plainti£f  was 

and  is  the  rector  as  aforesaid,  which  he  otherwise  would  not  have 

done ;  and  that  thereby,  and  by  reason  thereof,  the  plainti£f  became 

and  was,  and  still  is,  deprived  of  all  and  singular  the  rents,  tithes, 

oblations,   obventions,   fruits,  issues,  and  profits,  and  all  other 

ecclesiastical  rights  and  emoluments  of  and  belonging  to,   and 

arising  and  accruing  *from,  the  said  rectory,  to  the  damage  of  the       [  •270  ] 

plaintiff,  &c. 

The  defendants  pleaded,  to  the  first  count,  that,  after  the  making 
and  passing  of  the  1  &  2  Vict.  c.  110,  and  before  the  committing  by 
the  defendants  of  the  grievances  in  the  said  first  count  mentioned, 
to  wit,  on  the  20th  of  March,  1845,  the  now  plaintiff  was  committed 
by  Sir  B.  M.  Bolfe,  Ent.,  one  of  the  Barons  of  the  Court  of  Exchequer, 
to  the  Queen's  Prison,  lo  be  there  detained  under  and  by  virtue  of 
the  said  writ  of  capias  ad  satisfaciendum,  to  satisfy  one  A.  B.  a  certain 
debt  of  21Z.  ISs.  6d.  and  71.  5s.  costs,  and  which  said  writ  thence- 
forth continually  until  and  at  the  committing  of  the  grievances  in 
the  said  first  count  mentioned,  and  until  and  at  the  time  of  the 
commencement  of  this  suit,  continued  and  was  in  full  force,  and  the 
now  plaintiff  was,  from  the  time  of  his  being  so  committed,  con- 
tinually until  and  at  the  time  of  the  commencement  of  this  suit, 
kept  and  detained  in  the  said  prison  under  and  by  virtue  of  the 
said  writ :  that,  after  the  plaintiff  had  been  so  committed  as  such 
prisoner  as  aforesaid,  and  whilst  he  was  such  prisoner  as  aforesaid, 
and  before  the  committing  by  the  defendants  of  the  grievances  in 
the  said  first  count  mentioned,  to  wit,  on  the  80th  of  April,  1845, 
the  plaintiff  was,  under  and  by  virtue  of  a  certain  writ  of  habeas 
corpus  ad  satisfaciendum,  brought  before  the  Court  of  Exchequer, 
and  was  by  that  Court  remanded  to,  and  charged  in  execution  in, 
the  said  prison,  at  the  suit  of  one  William  Thurmott,  for  a  certain 
debt  of  48/.  theretofore  recovered  by  the  said  William  Thurmott 
against  the  now  plaintiff,  and  also  for  the  sum  of  IIZ.  12s.  6d.  for 
damages,  costs,  and  charges,  and  interest ;  under  and  by  virtue  of 
which  said  charging  in  execution  the  now  plaintiff  was  kept  and 
detained  in  the  said  prison  thenceforth  continually  until  and  at 
*the  time  of  the  commencement  of  this  suit :  that  the  now  plaintiff      L  *27i  j 
did  not  within  twenty  days  next  after  he  had  been  so  charged  in 
execution  at  the  suit  of  the  said  William  Thurmott  as  aforesaid,  or 
at    any  time  after  he  the  said  plaintiff  had  been  so  charged  in 
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Wethbbsll  execution  as  aforesaid,  and  before  the  making  of  the  order  therein- 
JuLTus.  ^^^^  mentioned,  make  satisfaction  to  the  said  William  Tharmott 
for  the  said  debt,  damages,  costs,  and  charges,  or  any  or  either  of 
them,  or  any  part  thereof :  that  thereupon  afterwards,  and  after  the 
expiration  of  the  said  twenty-one  days,  and  after  the  committing 
by  them  the  said  defendants  of  the  grievances  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  16th  of  March,  1846,  the  said  William  Thurmott,  so  then 
being  such  creditor  of  the  plaintiff  as  aforesaid,  did,  according  to 
the  directions  and  provisions  of  the  said  Act  of  Parliament,  apply 
by  petition  to  the  Court  for  the  Belief  of  Insolvent  Debtors,  for  a 
vesting  order :  that  such  order  was  accordingly  made ;  and  that,  by 
virtue  of  such  order,  and  of  the  said  Act  of  Parliament,  the  causes 
of  action  in  the  declaration  mentioned,  and  each  and  every  of  them, 
became  thenceforth,  and  hitherto  had  been,  and  then  were,  vested 
in  the  provisional  assignee.    Verification. 

There  was  a  similar  plea  to  the  second  count. 

To  each  plea  there  was  a  general  demurrer,  and  joinder. 

Peacock  (with  whom  was  Pater  son),  in  support  of  the  demurrer : 

The  question  which  arises  upon  the  demurrer  to  the  plea  to  the 
first  count,  is,  whether  an  action  will  lie  at  the  suit  of  an  insolvent 
debtor  against  an  attorney,  by  whose  negligence  he  has  suffered 
damage  by  the  loss  of  his  personal  liberty,  and  incurred  expense  in 

[  *272  ]  procuring  his  release,  and  whether  such  a  cause  of  ^action  passes 
to  his  assignees.  To  sustain  the  plea  to  the  first  count,  the 
defendants  must  show  that  the  whole  of  the  cause  of  action  alleged 
in  that  count  passed  to  the  assignees,  as  in  Rogers  v.  Spence  (i). 
If  the  plaintiff's  goods  had  been  taken  under  the  judgment,  the 
case  might  have  been  different ;  though,  even  then,  it  is  by  no 
mealis  clear  that  the  plaintiff  might  not  have  sued  in  respect  of 
the  personal  injury  to  himself  from  the  loss  of  them.  [He  referred 
to  Brewer  v.  Dew  (2)  and  Beckham  v.  Drake  (s).] 

[  273  ]  The  plea  to  the  second  count  also  is  bad,  inasmuch  as  the  cause 

of  action  disclosed  by  that  count,  is  not  one  which  would  pass  to 
the  assignees.  The  1  &  2  Vict.  c.  110,  s.  65,  enacts, ''  that  nothing 
in  that  Act  contained,  shall  extend  to  entitle  the  assignee  or 
assignees  of   the  estate  and   effects  of   any    prisoner,   being    a 

r  *274  ]      beneficed  clergyman,  or  curate,  to  the  income  of  such  ^benefice  or 

(1)  69  R  E.  169  (12  CI.  &  Fin.  700).  (3)  81  R  R.  301  (2  H.  L.  C.  579). 

(2)  63  R  R  690  (11  M.  &  W.  626). 
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curacy  for  the  purpofles  of  this  Act;  provided  always,  that  it  Wbthbrrll 
shall  be  lawful  for  such  assignee  or  assignees  to  apply  for  and  julius. 
obtain  a  sequestration  of  the  profits  of  any  such  benefice,  for  the 
payment  of  the  debts  of  such  prisoner ;  and  the  order  appointing 
an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this 
Act,  shall  be  a  sufficient  warrant  for  the  granting  of  such  seques- 
tration, without  any  writ  or  other  proceedings  to  authorize  the 
same ;  and  such  sequestration  shall  accordingly  be  issued,  as  the 
same  might  have  been  issued  upon  any  writ  of  levan  facias 
founded  upon  any  judgment  against  such  prisoner."  If  the  seques- 
tration had  not  issued,  the  insolvent  would  have  received  the  whole 
profits  of  the  living. 

(WiLDB,  Ch.  J. :  He  would  have  been  obliged  to  give  up  to  his 
assignees  what  remained  in  his  hands  at  the  time  of  the  vesting 
order.) 

Hugh  Hill,  contra : 

The  cause  of  action  stated  in  the  first  count  of  this  declaration, 
clearly  does  not  fall  within  any  of  the  exceptions  mentioned  by 
Wilde,  Ch.  J.,  in  Beckham  v.  Drake  (i).  *  *  The  substantial  [  277  ] 
damage  here,  is,  to  the  personal  estate  of  the  insolvent ;  and  the  mere 
fact  that  a  detainer  was  lodged  against  him,  does  not  show  that 
he  had,  or  could  have,  sustained  any  personal  inconvenience  from 
tiie  alleged  negligence  of  the  defendants.  If  Langston's  execution 
had  been  the  only  one,  it  could  not,  of  course,  have  been  con- 
tended that  the  plaintiff  would  not  have  had  a  right  of  action 
for  the  personal  inconvenience  thereby  occasioned  to  him. 

The  cause  of  action  in  the  second  count,  is  not  a  personal 
injury  or  inconvenience,  but  an  actual  pecuniary  loss,  viz.  of  the 
profits  of  the  plaintiff's  benefice,  which,  according  to  the  principles 
laid  down  in  Beckham  v.  Drake,  clearly  passed  to  the  assignees. 

Peacock,  in  reply : 

Being  charged  in  execution  for  so  large  a  sum  as  14,4082.  18«.  10(2., 
was  a  personal  damage  and  inconvenience  to  the  plaintiff,  for  which 
he  was  clearly  entitled  to  maintain  an  action,  irrespectively  of  any 
claim  by  his  assignees  for  any  injury  accruing  to  his  estate. 

(WuiDB,  Ch.  J. :  What  personal  inconvenience  could  arise  to  him 
from  a  mere  entry  in  the  marshal's  book?    Formerly,  the  entry 
(1)  81  B.  E.  301,  337  (2  H.  L.  C.  579,  634). 
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Wethbbkll   might  have  rendered  it  difficult  for  the  party  to  obtain  the  rules : 
Julius,      ^^^  ^^^^  inconvenience  does  not  exist  now.) 

It  would  operate  an  injury  to  his  credit,  for  which,  according  to 
the  principles  laid  down  in  the  case  of  The  Dippers  of  Tunbrid^e 
Wells  (i),  Godefroy  v.  Jay  (2),  and  Marzctti  v.  WiUiams  (3),  the 
plaintiff  is,  at  all  events,  entitled  to  nominal  damages. 

(WiLDB,  Gh.  J. :  That  is  coming  back  to  the  breach  of  duty.) 

It  is  submitted  that  the  right  of  action  in  respect  of  personal 
[  •278  ]  *8uffering  arising  from  a  breach  of  duty,  remains  in  the  insolvent. 
As  to  the  second  count,  it  does  not  appear  from  the  record  that 
the  assignees  have  obtained  a  sequestration ;  and,  until  they  have 
done  so,  they  could  acquire  no  right  to  the  benefice,  or  to  the  income 
arising  from  it:  Bishop  v.  Hatch  (4). 

Cur.  adv.  vnlL 

Talfourd,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  declaration  in  this  case  contained  two  counts,  imputing 
negligence  to  the  defendants  as  attorneys  for  the  plaintiff  in  certain 
matters  in  which  they  had  been  retained  by  him. 

The  first  count  alleged,  that  an  action  of  covenant  had  been 
commenced  by  one  Thomas  Langston  against  the  now  plaintiff,  and 
that  he  retained  the  defendants  to  defend  him  in  that  action ;  that 
they  carelessly  neglected  to  cause  a  demurrer  joined  in  that  suit, 
to  be  argued  on  behalf  of  the  now  plaintiff,  in  consequence  whereof 
judgment  was  given  against  him,  which  otherwise  would  not  have 
been  the  case  ;  and  that  judgment  was  given  against  him  for  a  large 
sum  of  money,  to  wit,  14,408{.  \%s.  lOd.,  and  75Z.  6s.  6d.  costs ; 
and  that  he  was  afterwards  taken,  by  habeas  corpus^  before  the 
Barons  of  the  Exchequer,  and  remanded  to  the  custody  of  the 
keeper  of  the  Queen's  Prison,  in  execution  for  the  said  sums  ;  and 
that  he  was  thereby,  and  by  virtue  thereof,  kept  in  prison  thence  to 
the  time  of  pleading,  and  put  to  great  expense  in  bringing  a  writ  of 
error  to  reverse  the  judgment. 

The  second  count  alleged  that  the  plaintiff  was  rector  of  Byfield, 

in  the  county  of  Northampton ;  and  that  one  Frederick  Nesbiti 

[  *^7®  ]       procured  a  writ  of  sequestrari  *  facias  to  be  issued,  founded  on  a 

(1)  Wtller  V.  Baker,  2  Wils.  414.  (3)  35  E.  R  329  (1  B.  &  Ad.  415). 

(2)  33  R.  E.  528  (7  Bing.  413 ;    5  (4)  1  Ad.  &  El.  171. 
Moo.  &  P.  284). 
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judgment  entered  up  under  colour  and  pretence  of  a  certain  warrant  Wbthkbell 
of  attorney  executed  by  the  now  plaintiff  in  favour  of  the  said  juliub. 
Frederick  Nesbitt,  whereby  the  Bishop  of  Peterborough  was  com- 
manded to  levy  <&c.,  and  the  now  plaintiff  employed  and  retained 
the  defendants  to  counsel  and  advise  him  in  and  about  the  setting 
aside  the  said  warrant  of  attorney,  judgment,  and  writ  of  seques- 
trari  facias,  and  to  use  due  endeavours  to  set  aside  the  same ; 
that  they  did  not  use  any  endeavours  to  do  so,  and  conducted 
themselves  so  carelessly  in  the  matter,  that,  by  reason  thereof, 
the  writ  of  sequestrari  facias  remained  in  force  much  longer  than 
it  otherwise  would,  to  wit,  for  two  years,  and  the  Bishop,  during 
that  time,  executed  the  writ,  and  sequestered  all  and  singular  the 
rents,  tithes,  oblations,  obventions,  fruits,  issues,  and  profits,  and 
all  other  ecclesiastical  rights  and  emoluments  of  and  belonging  to 
the  said  rectory,  which  he  otherwise  would  not  have  done,  and  by 
reason  whereof  the  plaintiff  became  and  was,  and  continued  to  be, 
deprived  of  all  and  singular  the  rents,  tithes,  &c. 

The  defendants  pleaded,  to  the  first  count,  that,  after  the  passing 
of  the  1  &  2  Vict.  c.  110,  and  before  the  committing  of  the  grievances 
in  that  count  mentioned,  the  now  plaintiff  was  committed  to  the 
Queen's  Prison  as  a  prisoner,  under  a  ca.  sa.,  and  was  under  that 
commitment  kept  and  detained  in  the  said  prison  thenceforth 
until  and  at  the  time  of  the  commencement  of  this  action ;  that, 
afterwards,  and  before  &c.,  he  was  brought  by  habeas  corpus  before 
the  Court  of  Queen's  Bench,  and  by  that  Court  charged  in  execution 
at  the  suit  of  one  William  Thurmott,  for  a  debt  of  48Z.,  and  112. 
costs,  and  under  that  execution  kept  and  detained  in  the  said  prison 
until  and  at  the  commencement  of  this  suit;  and  the  plea  then 
went  on  to  aver,  that  the  now  ^plaintiff  did  not,  within  twenty-one  [  *28o  j 
days  after  he  had  been  so  charged  in  execution,  make  satisfaction ; 
and  that  Thurmott,  after  the  committing  of  the  grievances  in  the 
first  count  of  the  declaration  mentioned,  petitioned  the  Insolvent 
Debtors  Court,  and  obtained  a  vesting  order,  and  that,  by  virtue  of 
the  said  order,  and  of  the  said  Act  of  Parliament,  the  causes  of 
action  in  the  first  count  of  the  declaration  mentioned,  became, 
and  thenceforth  continually  had  been,  and  still  was,  vested  in 
Samuel  Sturges,  as  provisional  assignee  of  the  Insolvent  Debtors 
Coart. 

There  was  a  similar  plea  to  the  second  count,  a  general  demurrer 
to  each  plea,  and  joinder. 

The  question  raised,  on  arguing   the  demurrer,  was,  whether 
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Wbtherbll  the  causes  of  action  in  the  first  and  second  counts  respectively 
Julius,      mentioned,   passed   to    the    assignee  of   the    Insolvent    Debtors 
Court. 

This  subject  has  recently  been  fully  discussed  and  considered  in 
two  cases,  Rogers  v.  Spence  and  Beckham  v.  Drake,  both  of  which 
were  carried  by  writ  of  error  to  the  House  of  Lords :  the  former  is 
reported  in  12  Clark  &  Finnelly,  700,  and  the  latter  in  2  House  of 
Lords  Cases,  579  :  and  we  think  it  unnecessary  to  enter  at  present 
into  any  further  discussion  of  the  principles  on  which  the  question 
is  to  be  decided  ;  and  that  the  only  thing  required,  is,  to  apply  the 
rule  given  in  those  cases  to  the  present. 

In  the  former,  it  was  held,  that  a  cause  of  action  arising  out  of 
a  wrong  personal  to  the  insolvent,  and  for  which  he  would  be 
entitled  to  a  remedy,  whether  his  property  were  diminished  or 
impaired  or  not,  does  not  pass  to  the  assignee.  Now,  in  the  first 
count  of  this  declaration,  it  is  said,  that,  in  consequence  of  the 
negligence  of  the  defendants,  a  judgment  was  obtained  against  the 
plaintiff,  and  that,  under  it,  he  was  brought  into  the  Court  of 
[  •281  ]  Exchequer  by  virtue  of  a  writ  of  ^habeas  corpus  ad  satisfaciendum, 
and  was  remanded  to  the  Queen's  Prison,  charged  with  the  amount 
for  which  that  judgment  was  obtained.  This  certainly  is  a  per- 
sonal wrong,  for  which  he  would  be  entitled  to  a  remedy,  wholly 
irrespectively  of  any  pecuniary  loss  sustained :  and,  accordingly, 
we  hold  that  it  would  not  pass  to  the  assignee,  and  that  the  plea 
to  the  first  count  is  bad. 

On  the  other  hand,  in  Beckham  v.  Drake,  it  was  held,  that,  where 
pecuniary  loss  or  damage  is  the  substantial  and  primary  cause  of 
action,  it  does  pass  to  the  assignee,  although  such  pecuniary  loss 
may  produce  inconvenience  to  the  party.  Now,  the  second  count 
of  this  declaration  does  not  aver  that  the  now  plaintiff  sustained, 
by  reason  of  the  negligence  therein  imputed  to  the  defendants, 
any  other  damage  than  the  loss  of  the  tithes,  &c.,  which  were 
sequestrated;  and  that  cause  of  action,  according  to  the  last- 
mentioned  case,  did  pass  to  the  assignee ;  and  the  plea  to  this 
count  is  therefore  good,  and  judgment  upon  it  must  be  for  the 
defendants. 

Judgment  for  the  plaintiff,  on  the  demurrer  to  the  plea 

to  the  first  count. 
Judgment  for  the  defendant,  on  the  demurrer  to  the  plea 

to  the  second  count. 
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CALLANDER  v.  HOWARD.  isbo. 

June  24. 
(10  C.  B.  290—302 ;  8.  C.  19  L.  J.  0.  P.  312  ;  1  L.  M.  &  P.  662.)  

To  assumpsit  on  three  bills  of  exchange,  for  300/.,  334/.,  and  278/.,  reepec-  ^  -' 
tiyely,  with  a  count  for  goods  sold  and  delivered,  money  paid,  and  interest, 
and  a  count  upon  an  account  stated,  the  defendant  pleaded,  that,  after  the 
accruing  of  the  causes  of  action  in  the  declaration  mentioned,  and  before 
the  commencement  of  the  suit,  the  defendant  and  the  plaintiff  accounted 
together  of  and  concerning  the  said  causes  of  action,  and  of  and  concern- 
ing certain  other  claims  and  demands  of  the  plaintiff  against  the  defendant, 
and  certain  other  claims  and  demands  of  the  defendant  against  the  plaintiff, 
and  that,  on  that  accounting,  50/.,  and  no  more,  was  found  to  be  due  from 
the  defendant  to  the  plaintiff,  which  sum  the  defendant,  in  consideration  of 
the  premises,  promised  the  plaintiff  to  pay  to  him  on  request ;  and  that, 
afterwards,  and  before  the  commencement  of  the  suit,  the  defendant  paid 
to  the  plaintiff,  and  the  plaintiff  accepted  and  received  from  the  defendant, 
dO/.,  in  full  satisfaction  and  discharge  of  such  last-mentioned  sum : 

Held,  on  special  demurrer,  that  the  plea  amoimted  to  an  allegation  of  the 
allowance  of  cross-demands  upon  an  account  stated,  and  payment  of  the 
balance,  and  afforded  substantially  a  good  defence  to  the  action :  and  that 
it  was  unexceptionable  in  point  of  form. 

This  was  an  action  of  assumpsit  by  the  drawer  against  the 
acceptor  of  three  bills  of  exchange,  for  the  respective  sums  of  SO(M., 
8342.,  and  2782.  The  declaration  contained  five  counts,  the  first 
three  upon  the  bills,  the  fourth  for  goods  sold  and  delivered,  money 
paid,  and  interest,  and  the  fifth  for  money  found  due  upon  an 
account  stated. 

The  defendant  pleaded  sixteen  pleas :  four  to  the  first  count, 
four  to  the  second  count,  three  to  the  third  count,  one  to  the  last 
two  counts,  and  four  to  the  whole  declaration. 

Issues  of  fact  were  taken  upon  all  the  pleas  except  the  fifteenth, 
which  was  as  follows : 

That,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  the  suit,  to  wit, 
on  &c.,  the  defendant  and  the  plaintijff  accounted  together,  and 
an  account  was  then  stated  between  them,  of  and  concerning  the 
said  causes  of  action,  and  of  and  concerning  certain  other  claims 
*and  demands  of  the  plaintiff  against  the  defendant,  and  certain  [  *29i  ] 
other  claims  and  demands  of  the  defendant  against  the  plaintiff, 
and  on  that  accounting  a  certain  small  sum  and  no  more,  to  wit, 
the  sum  of  50i.,  was  then  found  to  be,  and  then  was,  due  and 
owing  from  the  defendant  to  the  plaintiff,  which  sum  of  money  the 
defendant  then,  in  consideration  of  the  premises,  promised  the 
plaintiff  to  pay  him  on  request ;  and  that  thereupon  the  defen- 
dant, afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  18th  of  January,  1848,  paid  to  the  plaintiff,  and  the 
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Callandeb    plaintiflf  then  accepted  and  received  of  and  from  the  defendant,  a 
Howard,     large  sum  of  money,  to  wit,  the  sum  of  50Z.,  in  full  satisfaction 
and  discharge  of  such  last-mentioned  sum  so  due  and  owing  from 
the  defendant  to  the  plaintiff  as  last  aforesaid.    Verification. 

To  this  plea  there  was  a  special  demurrer,  and  a  joinder  in 
demurrer. 

ChanneUf  Serjt,   (with  whom  was   WUles),  in  support  of  the 
demurrer : 

The  plea  is  clearly  bad :  it  does  not  show  what  were  the  claims 
and  demands  which  the  defendant  had  against  the  plaintiff,  or  that 
they  were  just,  or  even  doubtful  claims,  so  that  their  extinguish- 
ment would  be  a  consideration :  it  does  not  even  show  that  they 
were  debts ;  for  anything  that  appears,  they  may  have  been  claims  to 
compensation  for  alleged  trespasses  or  assaults.  If  the  substance  of 
the  plea  was  a  set-off,  it  should  have  been  so  pleaded,  in  terms,  follow- 
ing the  precedent  in  Leamumth  v.  Grandine  (i).  The  case  of  Suttofi 
V.  Page  (2)  will  probably  be  relied  on  in  support  of  this  plea.    *    ♦     ♦ 

[  21*2  J  (Wilde,  Ch.  J. :  The  common  count  upon  an  account  stated  never 

discloses  the  nature  of  the  debt.) 

But  enough  is  stated  to  show  that  the  demand  is  in  the  nature  of 
a  debt.  Here,  it  is  not  alleged  that  the  plaintiff  agreed  that  his 
claims  upon  the  defendant  should  be  extinguished,  or  that  the  50Z. 
should  be  accepted  in  satisfaction. 

Crompton,  contra : 

The  plea  is  good :  it  follows  the  old  form ;  and  the  plaintiff  coald 
have  no  difficulty  in  taking  issue  upon  it.  In  Com.  Dig.  Pleader 
(2  6.  11),  it  is  said,  "  To  an  assumpsit,  the  defendant  may  plead, 
that,  since  the  promise  made,  he  and  the  plaintiff  insimtU  com- 
putaverunt,  et  super  compot  (3)  ill*  ipse  inventus  fuit  in  arrear,  so 
much,  which  he  has  paid  (4).  That  is  an  authority  which  will  be 
[  *293  ]  found  referred  to  in  almost  all  *the  cases  upon  the  subject.  [He 
cited  Smith  v.  Page  (5),  Ashby  v.  James  (6),  Scholey  v.  WalUffi  (7), 
Clark  V.  Alexandei*{s)^  Worthingtony.  Qrimsditch  (9),  Pott  v.  Cleg  (lo), 

(1)  4  M.  &  W.  668.  (7)  67  R  B.  414  (12  M.  &  W.  510). 

(2)  3  C.  B.  204.  (8)  66  R  B.  804  (8  Soott,  N.  R.  147, 

(3)  Sic.  163). 

(4)  Citing  Brown's  Yade   Mecum,          (9)  68  R  R  502  (7  Q.  B.  479,  484). 
94,  100.  (10)  73  R  B.  617  (16  M.  &  W.  321, 

(6)  71  R  E.  786  (16  M.  &  W.  683).         327). 
(6)  63  R  R  676  (11  M.  &  W.  642). 
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Com.   Dig.   Accord  (B.  4),   Cocking  v.    Ward(i),    and  Fidgett  v.    Callander 

p^^yi^)'  ho^Ikd. 

[Williams,  J.,  referred  to  the  judgment  of  Parke,  B.,  in  Evans  v. 
Powis  (8).] 

As  to  the  form  of  the  plea,  the  defendant  was  not  boand  to  show       [  296  ] 
the  precise  nature  of  the  claims  and  demands  which  he  had  against 
the  plaintiff :  the  admission  of  them  in  the  account  shows  that  they 
were  legal  claims  and  demands.    And  it  is  sufficiently  shown  by  the 
plea  that  the  debt  was  extinguished. 

ChanneU,  Serjt.,  in  reply : 

In  Ashby  v.  James^  the  question  turned,  not  upon  the  form  of 
pleading,  but  was  whether  the  plea  disclosed  a  transaction  which 
amounted  to  payment,  so  as  to  take  the  case  out  of  the  Statute  of 
Limitations.  Assuming  the  alleged  claims  and  demands  to  have 
been  debts,  either  the  facts  amounted  to  payment,  or  to  set-off, 
or  they  showed  an  agreement  that  a  given  amount  of  the  claims 
on  the  one  side  should  be  set  against  an  equal  amount  on  the 
other  side,  and  that  the  plaintiff's  debt  should  be  considered  as 
extinguished  pro  tanto ;  in  either  of  which  cases,  the  plea  should 
have  been  framed  accordingly. 

Cv/r,  adv,  vtdL 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

If  the  plea  in  this  case  amounts  to  an  allegation  of  the  allowance 
of  cross-demands  upon  an  account  stated,  and  payment  of  the 
balance,  there  seems  to  be  no  doubt  but  that  it  sets  up  substantially 
a  good  defence  to  the  action.  This  appears  to  have  been  established, 
and  the  reason  of  the  doctrine  expounded,  at  a  very  early  period. 
Thus,  in  Go.  Litt.  218  a,  it  is  said :  ''  If  the  obligor  or  feoffor  be 
bound  by  condition  to  pay  one  hundred  marks  at  a  certain  day,  and 
at  the  day  the  parties  do  account  together,  and  for  that  the  feoffee 
or  obligee  did  owe  201.  to  the  obligor  or  feoffor,  that  sum  is  allowed, 
and  the  residue  of  the  hundred  marks  paid,  this  is  a  good  satisfac- 
tion ;  and  yet  the  20Z.  was  a  chose  in  action,  and  no  payment  was 
made  thereof,  but  by  *way  of  retainer  or  discharge."  The  authority  [  '297  ] 
cited  for  this  passage,  is,  a  case  to  that  effect  in  the  Year  Book, 

(1)  68  B.  R  831  (1  0.  B.  689  ((«)).  (3)  74  E.  B.  777  (1  Ex.  601). 

(2)  1  Gr.  M.  &  B.  108. 

B.B. — ^VOL.  LXXXIV.  37 
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Callander    11  Bic.  II.  (i),  which  is  stated  in  Boll.  Abr.  Condition  *(E.),  pi.  5, 

Howard.     ^^^  translated  in  Yin.  Abr.  Condition  (E.  d.),  pi.  5,  where  the  reason 

[  *298  ]      for  the  decision  is  said  to  be,  that  "  this  is  all  one  as  if  the  obligor 

had  paid  to  the  obligee,  and  he  had  repaid  him.     This  is  a  payment 


[  ♦298,  n.  ] 


(1)  The  reference  is,  to  Fitz.  Abr. 
1 1  Ric.  IT.  tit.  Barre,  pi.  243,  there  being 
no  Tear  Book  of  that  reign.  The  case 
was  this:  ''Debt  upon  obligation, 
bearing  date  at  C,  brought  by  execu- 
tors. The  defendant  says  that  the 
obligation  is  indorsed  upon  condition, 
that,  if  the  obligor  pay  100  mai'ks  at 
"Whitsunday  next  following  after  the 
making  &c.,  at  another  place  to  the 
testator,  then  &c.  And  he  says,  that,  at 
the  same  feast,  and  at  C,  the  testator 
and  the  defendant  accoimted  together, 
and,  because  the  testator  owed  the 
defendant  20/.  for  another  contract, 
the  testator  allowed  the  20/.  in  pay- 
ment of  the  100  marks,  and  paid  him 
the  100  marks  on  the  day,  &c.  Judg- 
ment, &c.  Wadham  (Serjeant) :  The 
condition  is — if  he  pay — and  he  alleges 
no  payment,  and  so  he  has  (not)  per- 
formed the  condition.  Et  non  allocatur. 
For,  it  was  said  that  it  was  as  well  as 
if  he  had  paid  the  testator,  and  the 
testator  had  repaid  him.  WadJiam: 
The  payment  was  to  have  been  made 
at  another  place,  and  not  at  C.  Et 
lifni  allocatur. 

Fitzherbert  refers  to  a  case  in  37 
Hen.  VI.,  which  is  as  follows:  "P. 
37  Hen.  VL  fo.  26,  pi.  16.  In  a  writ  of 
debt  upon  an  obligation,  the  plaintiff 
counts  by  Laicon^  &c  Boef  (Ser- 
jeant) :  Actio  fion,  because  the  obliga- 
tion is  indorsed  with  this  condition, 
that,  if  the  defendant  grant  to  the 
plaintiff  citra  festtim  Pentecostes  next 
coming,  the  rent  and  farm  of  such  a 
mill,  to  have  and  perceive  to  him  until 
he  be  satisfied  and  paid  6/.,  the  obliga- 
tion shaU  then  lose  its  force;  and,  after 
the  obligation,  and  before  the  feast  of 
Pentecost,  the  defendant  leased  to  the 
plaintiff  the  said  mill  for  term  of  years, 
rendering  &c.,  and  that  he  (the  plain- 
tiff) retained  in  his  hand  so  much  of 
the  said  rent  as  amounted  to  6/. : 
verification.  Laicon :  This  plea  is  bad ; 
for,  the  condition  is,  if  he  grant  the 


farm  and  rent  of  such  a  mill  to  the 
plaintiff ;  and  he  had  shown  bj  his  plea 
that  he  has  no  rent  or  farm  issuing 
out  of  the  said  mill  at  the  time ;  for, 
the  mill  at  that  time  was  in  his  own 
hands;  and,   although  he  leased  the 
mill  afterwards,  that  is  not  of  purpose 
to  fulfil  {implier)  the  condition,  be- 
cause the  condition  is,  if  he  grant  the 
rent  and  farm  of  his  mill,  by  which  it 
is  to  be  imderstood  that  the  rent  and 
farm  was  in  esse  at  the  time  of  the 
obligation  and  condition ;  and,  if  not, 
the  condition  is  void,  and  that  confessed 
by  him ;  and  also  the  condition  is,  that 
he  grant  (to  the  plaintiff)  to  have  and 
perceive,  and  he  has  shown  that  he 
cannot  have  and  perceive  from  him, 
but  only  retain.     Whereupon,  as  to 
the  first  point,  Nedham  (J.)  held  that 
the  plea  was  good,  as  seemed  to  him  ; 
for,  although  the  rent  and  farm  vere 
not  in  ease  at  the  time  of  the  obligatiou 
and  condition,  still  they  were  m  esse 
before  the  feast  of  Pentecost,  and  then 
that  was  sufficient,  as  it  seems.    So,  if 
"^e  mill  had  been  leased  for  a  term  of 
years,  rendering  by  the  year  40«.  before 
this  obligation  and  condition,  and  so 
that  at  tiie  making  of  the  obligation 
and  condition,  the  termor  had  but  one 
year  in  the  mill,  (and)  the  rent  and 
farm  of  the  said  year  had  been  granted 
to  the  plaintiff,  and  afterwai-ds  he  had 
made  a  new  lease  of  the  mill  to  another, 
rendering  ut  supra,  and  then  he  had 
granted  to  the  plaintiff  the  said  rent 
and  farm  of  another  year,  which  would 
amount  to  67. — would  not  the  condition 
have  been  performed?     Quasi  dicerH 
sic,   Laicon  denied,  and  said  he  thought 
not :  so  here.    But  he  said  the  matter 
was  good.    But,  as  to  the  second  poi  n  t , 
he  (Nedham,  Just.  C.  P.)  held  the 
condition  to  be  already  performed  well 
enough ;  for,  it  is  common  for  one  to 
have  the  rent  and  farm  by  way  of 
receipt  by  another  hand.     Ei  adjtnir^ 
natur. 
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by  way  0/ retainer  **  (l).  This  same  case  from  the  Tear  Book  was  callandek 
also  cited  by  the  Court  in  Hayford  v.  Andrews  (2),  and  said  to  be  Howard. 
good  law ;  for,  that  the  agreement  to  retain  is  as  a  payment,  and 
thereby  the  obligation  is  discharged.  And  the  same  view  was  taken 
in  the  modern  cases  cited  at  the  Bar,  viz.  by  Aldbrson,  B.,  in 
Ashby  V.  James  (3),  by  Parke,  B.,  in  Sclioley  v.  Walton  (4),  and  by 
TiNDAL,  Gh.  J.,  in  delivering  the  judgment  of  this  Court  in  Clark  v. 
Alexander  (6). 

But,  although  these  authorities  demonstrate  that  a  settlement  of 
an  account,  in  which  one  item  is  agreed  to  be  set  off  against  another, 
amounts  to  a  payment  of  the  sums  thus  set  off,  yet,  there  are  other 
authorities,  which  show  that  this  adjustment  of  the  account,  together 
with  the  implied  or  express  promise  to  pay  the  balance,  cannot  be 
regarded  as  an  extinguishment  of  the  original  debt;  and,  conse- 
quently, that  it  cannot  be  set  up,  by  a  plea  in  assumpsit,  as  affording, 
per  8€,  a  defence  to  an  action,  but  must  be  treated  in  pleading  as  a 
pajrment.  A  contrary  view,  indeed,  was  taken  in  the  *case  of  [  *299  l 
Milward  v.  Ingram  (6).  There,  in  an  action  of  indebitatus  assumpsit, 
the  defendant  acknowledged  the  promises  laid  in  the  declaration, 
but  pleaded,  that,  afterwards,  and  before  action  brought,  the  plain- 
tiff and  he  accounted  together  concerning  divers  sums  of  money, 
and  that,  on  the  foot  of  the  account,  he  was  found  to  be  indebted 
to  the  plaintiff  in  80«. ;  whereupon,  in  consideration  that  the  defen- 
dant promised  to  pay  him  that  sum,  the  plaintiff  likewise  promised 
to  release  and  acquit  the  defendant  of  all  demands:  and,  on  demurrer, 
this  was  held  a  good  plea:  and  North,  Ch.  J.,  though  he  conceded  (7), 
that,  if  there  were  but  one  debt  betwixt  the  plaintiff  and  the  defen- 
dant, entering  into  an  account  for  that  would  not  determine  the 
contract,  expressed  his  opinion  (a),  that,  after  such  an  account  as 
that  stated  in  the  plea,  the  plaintiff  could  never  have  recourse  to 
the  first  contract,  which  was  thereby  merged  in  the  account.  **  If," 
said  Lord  Chief  Justice  North,  ''A.  sells  his  horse  to  B.  for  lOL, 
and,  there  being  divers  other  dealings  between  them,  they  come 
to  an  account  upon  the  whole,  and  B.  is  found  in  arrear  52.,  A.  must 
bring  his  insimvl  computasset ;  for,  he  can  never  recover  on  an 
indebitatus  assumpsit.**    And  of  the  same  opinion  were  the  other 

(1)  The  words  in  italics  are  Lord      147,  163). 

BoUe's.  (6)  2  Mod.  43;  S.  C.  1  Mod.  205; 

(2)  Cro.  Eliz.  697.  1  Freem.  195, 

(3)  63  B.  B.  676  (11  M.  &  W.  543).  (7)  1  Mod.  206. 

(4)  67  B.  B.  41-1  (12  M.  &  W.  513).  (8)  2  Mod.  44. 

(5)  66  B.  B.  844,  849  (8  Scott,  N.  B. 
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Calla»dbb  three  Justices.  But  this  opinion  has  been  since  overruled.  Thus, 
Howard,  in  The  Mayor  of  Scarbonmgh  v.  Butler  (1),  where,  in  assumpsit  for 
60Z.  as  money  had  and  received  by  the  defendant  to  the  plaintiffs* 
use,  the  defendant  pleaded,  that,  after  the  promise,  he  and  the 
plaintiffs  accounted,  and  on  the  account  the  defendant  was  found 
in  arrear  to  the  plaintiffs  (allocatis  aUocandis)  in  14Z.  only,  which 
he  tendered,  and  they  refused,  and  tovjours  prist,  &c.;  and  the 
[  *300  1  plaintiffs  replied,  that,  on  the  said  account,  the  defendant  *was 
found  in  arrear  602.,  absque  hoc,  that  he  was  found  in  arrear  lil. 
only  ;  on  which  issue  was  joined,  and  found  for  the  plaintiffs,  with 
602.  damages,  it  was  moved  to  arrest  the  judgment,  because  it 
appeared  by  the  replication  that  there  had  been  an  accounting  on 
the  contract  declared  upon,  whereby  the  action  and  the  duty  had 
been  extinguished  by  the  account,  and  the  action  ought  to  have 
been  brought  upon  that  only.  But  the  Court  gave  judgment  for 
the  plaintiffs,  saying  that  the  new  promise  on  the  account,  was 
only  a  chose  in  action,  and  that  one  chose  in  action  could  not  be 
discharged  by  another  chose  in  action  of  the  same  nature. 

Again,  in  May  v.  King  (2),  indebitatus  assumpsit  was  brought  for 
402.,  for  work  done,  and  on  a  quantum  meruit  for  the  same :  the 
defendant  pleaded,  that,  there  being  mutual  dealings  between  the 
plaintiff  and  him,  they  came  to  an  account,  and  that  it  did  appear 
on  tlie  account  that  the  defendant  was  in  arrear  to  ihe  plaintiff  but 
5L,  which  he  promised  to  pay  him ;  in  consideration  whereof  the 
plaintiff  did  discharge  him  of  the  said  debt  and  claim :  and,  on 
demurrer,  this  was  held  a  bad  plea.  And,  per  Holt,  Ch.  J.,  "If 
one  bind  himself  in  a  bond  for  the  payment  of  202.  to  A.  by  a  day 
certain,  and  A.  buy  a  horse  of  the  obligor,  of  the  value  of  202., 
before  the  day,  and  then  they  two  account  together,  and  202.  is  set 
and  agreed  for  the  horse  ;  in  an  action  brought  upon  the  bond,  he 
cannot  plead  the  general  issue ;  yet  he  may  plead  solvit  ad  diem, 
and  must  not  plead  it  by  way  of  account,  but  it  must  be  pleaded 
according  to  the  operation  it  has  in  law,  and  that  is  to  be  a  pay- 
ment ;  and  so  Iiere.  As,  if  tenant  for  life  grant  his  estate  to  him  in 
reversion,  it  is  a  surrender,  and  must  be  pleaded  as  such,  and  not 
by  way  of  grant :  so,  here,  to  plead  this  by  way  of  account,  when 
the  operation  in  law  is  payment,  will  be  ill.  And,  per  ipsum^ — If 
[  *?o]  ]  *  there  be  two  dealers,  and,  without  coming  to  an  account,  they 
agree  to  be  clear  against  one  another,  it  would  not  be  well,  without 
coming  to  an  account :  and  the  case  quoted  out  of  the  Modems  was 
(1)  3  Lev.  237.  (2)  12  Mod.  538;  1  Ld.  Eay.680. 
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the  first  of  this  kind,  and  by  my  consent  shall  be  the  last.  And  to  Callandeb 
plead  it  as  an  account,  is  but  argumentative  of  payment,  which  is  Howard. 
direct,  and  therefore  not  to  be  allowed."  On  the  authority  of  this 
case,  those  of  Adderley  v.  Evans  (i),  and  Rolls  v.  Barnes  (2)  were 
decided.  The  case  of  Adderley  v.  Evans  was  assumpsit  by  an 
executor,  for  {.,  due  to  the  testator  for  work  and  labour,  &c. :  plea, 
that  the  testator  and  the  defendant  accounted  together,  and  the 
defendant  was  found  in  arrear  12^.  and  had  paid  lOZ.  to  testator, 
and  the  remaining  2Z.  to  plaintiff :  and  this  was  held  a  bad  plea, 
on  demurrer.  This  case  was  followed  by  Rolls  v.  Barnes^  where,  in 
assumpsit,  the  defendant  pleaded  a  stated  account  between  himself 
and  the  plaintiff  before  action  brought,  and  a  balance  in  favour 
of  himself,  the  defendant,  and  that  the  plaintiff  promised  to  i^ay 
such  balance ;  and  this  was  held  to  be  no  good  plea. 

Without  overruling  the  three  cases  last  mentioned,  it  appears  to 
as  to  be  impossible  to  deny  that  this  plea  is  bad,  unless  it  in  effect 
sets  up  the  allowances  in  account  by  way  of  partial  payments,  and 
an  actual  payment  of  the  residue;  and  that  it  is  not  enough  to 
plead  merely  the  accounting,  notwithstanding  the  plea  proceeds  to 
aver  a  payment  of  the  balance :  for,  although  there  was  no  such 
averment  in  the  plea  which  was  held  bad  in  May  v.  King^  yet  there 
was  such  in  Adderley  v.  Evans;  and,  in  Rolls  v.  Barnes^  the  balance 
on  the  accounting  was  in  favour  of  the  defendant. 

The  question,  therefore,  is,  whether  the  plea  in  the  present  case       [  ^^  1 
can  be  regarded  as  treating  the  allowances  in  account  as  partial 
payments. 

The  passage  cited  at  the  Bar,  from  Com.  Dig.,  Pleader  (6.  2), 
and  the  case  of  Richardson  v.  Rickman,  stated  in  Kearslake  v. 
Morgan  (3),  and  the  dictum  of  Pabee,  B.,  in  Smith  v.  Page  (4),  are  in 
favour  of  the  plea.  And  it  should  be  observed,  that,  in  Adderley  v. 
EranSf  and  in  Rolls  v.  Barnes,  no  satisfactory  reason  is  suggested 
why  the  plea  should  not  be  regarded  as  amounting  to  a  plea  of 
payment.  It  is  certainly  convenient  to  plead  it  in  the  present 
shape,  rather  than  to  plead  it  directly  as  a  plea  of  payment;  because 
it  explains  to  the  plaintiff  in  what  way  the  defendant  proposes  to 
contend  that  the  payment  has  taken  place.  And,  if  it  should  be 
objected  that  the  plea  ought  to  have  stated  with  particularity  the 

(1)  Atherley  ▼.  Evans,    Say.    Kep.      Barnes, 

269 ;  1  Ld.  Ken.  250.  (3)  6  T.  B.  513. 

(2)  1  W.  Bl.  65;  8,  a  I  Burr.  9;  1  (4)  71  B.  B.  p.  788  (15  M.  &  W.  686, 
lA*    Ken.    391,  per  nom.   Boades  v.      687). 
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Callander    counter-claims,  on  the  allowance  of  which  it  is  intended  to  insist, 
Howard,     tbe  answer  is,  that,  in  many  cases,  the  so  doing  would  lead  to  great 
and  inconvenient  length  and  complexity  of  pleading. 

On  the  whole,  therefore,  we  think  the  plea  is  sufficient,  and  that 
our  judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 


1850.  OWEN   V.  VAN   USTER(l). 

(10  C.  B.  318—326  ;  S.  0.  20  L.  J.  C.  P.  61.) 

^        -I  Held,  that  one  who  individually  accepts  a  bill  addressed  to  a  firm  of  which 

he  is  a  member,  is  individually  liable  thereon. 

A  bill  was  addressed  to  **  The  AUty-Crib  Mining  Company,"  and  accepted 
by  the  defendant,  as  follows  :  *'  Per  proc.  The  AUty-Crib  Mining  Company, 
W.  T.  Van  U.,  London  Manager."  It  was  proved  that  four  persons,  one 
of  whom  was  the  defendant,  had  agreed  to  work  a  mine,  under  the  name  of 
the  AUty-Crib  Mining  Company,  and  had  for  some  time  worked  it  aocord- 
higly ;  and  that  the  bUl  in  question  had  been  accepted  by  the  defendant 
without  the  authority  of  his  co-partners:  Held,  that  the  defendant  was 
liable  upon  the  biU,  as  acceptor. 

Assumpsit  on  a  bill  of  exchange.  The  declaration  stated  that  the 
plaintiff,  on  the  26th  of  April,  1850,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  the  order  of  him,  the  plaintiff,  in 
London,  lOOZ.,  three  months  after  the  date  thereof,  and  that  the 
defendant  accepted  the  said  bill  of  exchange,  but  did  not  pay  the 
same  when  it  became  dae,  &c. 

The  defendant  pleaded  that  he  did  not  accept  the  said  bill ; 
whereupon  issue  was  joined. 

At  the  trial,  before  Gresswell,  J.,  at  the  first  sitting  in  London 
in  the  present  Term,  it  appeared  that  the  bill  was  directed  to  "  The 
Allty-Crib  Mining  Company,  near  Talybout,  Aberystwith,"  and  was 
accepted,  "  Per  proc.  The  Allty-Crib  Mining  Company,  payable  at 
Messrs.  Williams,  Deacon  &  Co.'s,  W.  T.  Van  Uster,  London 
Manager." 

It  was  proved  that  the  Allty-Crib  Mining  Company  consisted  of 
four  persons,  of  whom  the  defendant  was  one,  who  had,  in  the  year 
1849,  agreed  to  form  themselves  into  an  association,  under  that 
name,  for  the  purpose  of  working  a  mine,  and  that  they  had 
proceeded  to  work  the  mine  accordingly;  and  one  of  the  other 

(1)  See  In  re  Barnard,  Edv^rds  v.  Barnard  (1880)  32  Ch.  D.  447.  452,  55 
L,  J.  Ch.  395.— J.  G.  P. 
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shareholders,  who  was  called  as  a  witness,  stated  that  he  had  never        Owbn 
aaihorised  the  defendant  to  accept  the  bill  in  question,  or  any  other,    v^k  Uster. 
for  the  purposes  of  the  Company. 

On  the  part  of  the  defendant,  it  was  submitted,  on  the  authority  [  3i9  ] 
of  the  case  of  Leadhiiter  v.  Farrow  (l),  that  the  defendant  was  not 
liable  upon  the  bare  acceptance ;  and  that  he  was  not  liable  upon 
the  bill  as  a  shareholder  in  the  Company,  the  plaintiff's  own 
witness  having  proved  that  the  acceptance  was  not  authorised  by 
the  Company.  It  was  further  contended,  upon  the  authority  of 
Vice  V.  Lady  Anson  (2),  that  there  was  no  evidence  to  go  to  the  jury 
to  show  that  a  Company  had  been  formed. 

The  learned  Judge,  intimating  some  doubt  as  to  whether  there 
was  not  a  variance,  asked  the  plaintiff's  counsel  if  he  would  amend ; 
which  the  latter  declined.  His  Lordship  then  told  the  jury  that  the 
only  question  for  them  was,  whether  or  not  the  defendant  accepted 
the  bill.  The  jury  found  he  did,  and  accordingly  returned  a  verdict 
for  the  plaintiff,  damages  lOlZ.  9^. 

Kingdon,  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  evidence : 

It  having  been  conceded  at  the  trial,  that  the  defendant  was  not 
chargeable  upon  an  acceptance  "per  procuration,"  it  is  equally 
clear  that  he  could  not  be  liable,  upon  the  bill,  as  a  shareholder  in 
the  supposed  Company,  the  plaintiff's  own  witness  having  stated 
that  the  acceptance  was  not  authorised  by  the  other  members  of 
the  Company. 

(Williams,  J. :  Professing  to  act  under  an  authority  from  his 
co-partners,  which  in  fact  he  had  not,  is  not  the  defendant  per- 
sonally responsible  ?) 

Not  upon  the  bill,  which  is  not  made  according  to  the  custom  of 
merchants,  however  he  might,  according  to  the  doctrine  laid  down 
in  PolhiU  v.  Walter  (3),  have  *rendered  himself  liable  to  a  special  [  '320  ] 
action  upon  the  case.  Davis  v.  Clarke  (4)  somewhat  resembles  this 
ease.  There,  John  Hart  drew  a  bill  payable  to  himself  or  order, 
addressed  to  John  Hart :  Clarke  wrote  across  it  "  Accepted,  H.  J. 
Clabkb  :  "  and  it  was  held,  that  Clarke  could  not  be  sued  as  acceptor 
of  a  bill  of  exchange  directed  to  him.  Lord  Denman  there  says : 
"  There  is  no  authority,  either  in  the  English  law,  or  in  the  general 

(1)  17  E.  B.  346  (5  M.  &  6.  346).  (3)  37  B.  B.  344  (3  B.  &  Ad.  114). 

(2)  7  B.  &  C.  4U9 ;  1  Man.  <St  By.  113.  (4)  66  B.  B.  266  (6  Q.  B.  16}. 
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Owen  law-merchant,  for  holding  a  party  to  be  liable  as  acceptor,  upon  a 
Van  Usteb.  bill  addressed  to  another.  We  must  take  it  on  this  instrument, 
that  the  defendant  is  different  from  the  party  to  whom  it  is 
addressed.  PolhiU  v.  Walter,  and  Jackson  v.  Hudson  (l),  are  autho- 
rities showing  that  the  defendant  here  cannot  be  sued  as  acceptor. 
In  Jackson  v.  Hudson,  Lord  Ellbnbobouoh  treated  an  acceptance 
by  a  party  not  addressed,  as  '  contrary  to  the  usage  and  customs 
of  merchants.' " 

(Jbbyis,  Gh.  J. :  Here  the  defendant  is  addressed.) 

Not  individually.  [He  cited  Ex  parte  Buckley,  In  re  Clark  (2),  Wilson 
r  321  ]  V.  Barthrop  (3),  and  Jenkins  v.  Hutchinson  (4).]  In  BuUer's  ♦Nisi 
[ ♦322 ]  priug  (5)^  it  ig  said^  that,  "in  the  case  of  two  joint  traders,  the 
acceptance  of  one  will  bind  the  other :  but,  if  ten  merchants  employ 
one  factor,  and  he  draw  a  bill  upon  them  all,  and  one  accept  it,  this 
shall  only  bind  him,  and  not  the  rest.'*  That  dictum  somewhat 
militates  against  the  argument. 

(Maule,  J. :  When  the  bill  is  offered  for  acceptance,  it  is  an 
inchoate  contract.  If  the  bill  is  addressed  to  four,  and  one  con- 
tracts, why  should  he  not  be  liable  ?(6).  Does  not  proof  of  his 
entering  into  the  contract  satisfy  the  issue  ?) 

If  this  defendant  had  simply  been  manager,  he  clearly  would  not 
have  been  liable. 

(Maule,  J.:  Suppose  the  bill  had  been  drawn  upon  the  four 
nominatim,  and  each  separately  had  accepted  it,  would  not  each 
have  been  liable  ?  Would  not  the  first  have  been  liable  the  moment 
he  put  his  name  to  the  bill  ?) 

That  is  not  exactly  this  case.  In  Beawes's  Lex  Mercatoria  (7),  it 
is  said,  that,  "  if  a  bill  of  exchange  is  drawn  on  two  or  more  persons, 
in  these  terms,  '  to  Mr.  A.  B.  and  G.  D.,  merchants,  in  London,' 

(1)  11  B.  B.  762  (2  Camp.  447).  diawee,  he  would  be  discharged,  unlefls 

(2)  69  B.  B.  735  (14  M.  &  W.  469).  the  holder  troated  the  bill   as  dis- 

(3)  2  M.  &  ^f(.  863.  honoured.    The  drawer  might  say,— I 

(4)  78  B.  B.  500  (13  Q.  B.  744).  drew  upon  A.  and  B.,  knowing  the 
(6)  P.  270,  citing  Pinhney  v.  Hall,  solvency  of  A. ;  hut  the  holder,   by 

1  Salk.  126.  taking  the  sole  acceptance  of  B.,  haa 

(6)  He  does  not  accede  to  the  pro-  discharged  A.,  and  seeks  to  make  me 

poeal  of  the  drawer.    The  drawer  not  liable  for  the  insolvency  of  B. 

having  guaranteed  payment  by  a  single  (7)  Vol.  I.  p.  595,  §  228. 
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they  ought  both  to  accept  the  bill ;  for,  the  acceptance  of  only  one       Owsk 

is  not  complying  with  its  tenor."    In  MoUoy,  de  Jure  Maritimo  0),   van  Ustbh. 

it  is  said,  that,  "a  bill  drawn  on  two  jointly  must  have  a  joint 

acceptance,  otherwise  it  must  be  protested ;  but,  to  two,  or  either 

of  them,  e  contra.    Then,  if  the  same  be  accepted  by  one,  it  is 

pursuant  to  the  tenor  of  the  bill,  and  ought  not  to  be  protested  but 

in  case  of  non-payment ;  and,  in  that  case,  the  person  acceptor  is 

liable  to  an  action ;  but,  if  it  be  on  joint  traders,  an  acceptance  by 

one  will  conclude  and  *bind  the  other."  [  *323  ] 

(Maulb,  J. :  The  latter  part  of  the  passage  in  MoUoy  is  against 

yea.     Indeed,  several  of  the  authorities  which  you   have  very 

properly  cited,  satisfy  me  that,  in  principle,  your  position  is  not 
sustainable.) 

Then,  there  was  no  sufficient  evidence  that  the  defendant  was 
a  shareholder.  All  that  the  witness  stated,  was,  that  he  and  the 
defendant  and  three  other  persons  had,  in  1849,  agreed  to  form  a 
Company  for  the  purpose  of  working  the  mine  in  question.  There 
was  no  proof  that  a  Company  had  actually  been  formed,  or  that  the 
individuals  who  so  proposed  to  associate  themselves  together,  had 
any  interest  in  the  mine.  In  Vice  v.  Lady  An8on(2),  in  an  action 
for  goods  supplied  for  the  purpose  of  working  a  mine,  it  appeared 
that  the  defendant  had  paid  money  for  certain  shares,  and  received 
a  certificate  that  she  was  a  proprietor  of  those  shares ;  and  that 
she  had  acknowledged  that  she  was  a  shareholder ;  but  no  assign- 
ment of  any  interest  in  the  mine  had  been  made  to  her,  it  was  held 
that  the  action  could  not  be  maintained. 

(Maulb,  J. :  That  case  proceeded  upon  the  ground,  not  merely 
that  Lady  Anson  had  no  interest  in  the  mine,  but  that  she  was  not 
in  fact,  though  she  had  at  one  time  thought  she  was,  a  shareholder ; 
and  that  the  plaintiff  had  not  been  induced  by  the  supposition  of 
her  being  a  shareholder  to  trust  the  concern.  Here,  it  appears, 
that  four  persons  agreed  to  form  a  Company,  for  the  purpose  of 
working  a  mine ;  and  that  a  Company  was  formed  and  the  mine 
worked  on  that  footing ;  and  we  find  the  defendant  under  his  own 
hand  acknowledging  that  he  is  acting  as  manager.) 

Suppose  the  four  had  agreed  that  certain  formalities  should  be 
complied  with  before  the  Company  should  be  considered  as  formed, 

(1)  Book  2,  c.  10,  §  18.  (2)  7  B.  &  G.  409 ;  1  Man.  &  By.  113. 
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OwBN        and  those  formalities  had  not  *been  complied  with,  would  the 
Van  Ubtbb.   defendant  then  be  liable  ? 

[  '824  ] 

(Mauls,  J. :  That  is  supposing  a  case  very  different  from  this. 
It  is  not  competent  to  this  person,  after  his  acceptance,  to  say  that 
the  Company  was  not  a  completely  formed  Company.) 

Jebyis,  Ch.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.    The 
action  is  brought  upon  a  bill  of  exchange  addressed  to  certain 
persons,  who  are  described  as  "  The  Allty-Crib  Mining  Company," 
and  accepted  by  the  defendant,  on  their  behalf,  describing  himself 
as  the  London  manager.     Of  course,  the  moment  it  appeared  that 
the  defendant  had  accepted  the  bill  by  procuration,  he  could  not  be 
held  to  be  personally  liable,  without  further  evidence.  The  question, 
then,  is,  whether  there  was  evidence  to  fix  him  with  the  acceptance, 
as  a  shareholder  in  the  Company.    If  there  was  no  evidence  that 
he  was  a  person  interested  in  the  mine,  he  would  not  be  liable.     In 
Vice  V.  Lady  Anson,  the  mine  was  not  worked  by  or  on  behalf  of 
Lady  Anson,  unless  she  was  a  shareholder  in  a  Company  duly  and 
completely  formed :  and  the  only  evidence  relied  on  to  prove  that 
she  was,  consisted  of  admissions  made  by  her  in  error.     Here,  it 
appears  from  the  form  of  the  acceptance,  that  the  defendant  was 
the  manager  of  the  Company ;   and  it  appeared  from  the  other 
evidence  in  the  cause,  that   four  persons  had  in  the  year  1849 
agreed  to  form  a  Company  for  the  purpose  of  working  this  mine, 
and  that  it  had  been  worked  accordingly.    It  was,  therefore,  a 
question  for  the  jury,  whether  or  not  the  defendant  was  a  member 
of  the  firm.    They  found  that  he  was.   Being,  then,  a  member  of  the 
firm,  the  next  question  is,  whether  the  acceptance  by  one  member, 
in  his  own  name,  of  a  bill  addressed  to  a  firm  composed  of  fonr, 
imposes  any  liability  upon  the  individual  who  so  accepts.     It  seems 
[  •325  ]      from  the  authorities,  and  especially  *from  the  passage  cited  from 
Molloy,  that,  under  such  circumstances,  the  acceptance  is  binding 
upon  the  individual  so  accepting.     I  think  that  is  ample  authority 
for  us  in  this  case. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  cases  have  been  very  indos- 
triously  sifted,  and  their  result  very  accurately  stated  by  the 
learned  counsel.     That  result  shows  that  an  acceptance  by  one,  of 
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a  bill  of  exchange  addressed  to  four,  renders  the  actual  acceptor  Owen 
personally  liable.  And  I  do  not  think  that  the  case  is  at  all  varied  van  Uster. 
by  the  circumstance  of  his  having  falsely  affirmed  that  he  had 
authority  to  accept  for  the  firm.  Such  misrepresentation  possibly 
might  give  the  plaintiff  another  sort  of  remedy  against  him :  but 
it  clearly  does  not  deprive  him  of  his  direct  remedy  against  him 
as  the  acceptor  of  the  bill.  With  respect  to  the  evidence  of  the 
defendant's  being  a  shareholder,  it  appears  that  a  witness  stated, 
that  himself,  the  defendant,  and  two  other  persons,  had  in  the 
year  1849  agreed  to  form  themselves  into  a  Company  for  the  pur- 
pose of  working  the  mine  in  question,  and  that  the  mine  had 
accordingly  been  worked  by  them  under  that  agreement :  and  the 
defendant,  in  his  acceptance,  states  that  he  is  the  London  manager 
of  the  Allty-Crib  Mining  Company.  That  was  ample  evidence 
that  those  four  individuals  were  jointly  engaged  in  working  the 
mine,  and  clearly  fixed  the  defendant  as  one  of  the  persons 
for  whose  benefit  and  on  whose  behalf  the  bill  was  accepted.  In 
Vice  V.  lAidy  Anstm,  the  defendant  was  held  not  to  be  liable, 
because  she  had  no  legal  interest  in  the  mine.  The  question  arose 
in  this  way:  In  order  to  make  Lady  Anson  liable  in  respect  of 
expenses  incurred  in  working  the  mine,  it  was  necessary  to  show 
that  she  was  a  person  interested  therein,  and  so  one  upon  whose 
behalf  those  expenses  had  been  *incurred.  The  only  evidence  to  [  ♦326  ] 
show  that  she  was  interested  in  the  mine,  was,  that  she  had  in 
conversation  stated  that  she  was  a  shareholder  in  the  concern. 
That  was  disposed  of  by  showing  that  she  made  that  statement 
under  a  misimpression.  It  was  sought  to  be  shown  that  she  had 
a  legal  interest  in  the  mine;  but  that  failed.  That  case  by  no 
means  shows  that  there  is  no  way  of  proving  a  person  to  be  a 
worker  of  a  mine,  except  by  showing  that  he  has  a  legal  interest 
in  it :  it  only  shows,  that,  if  legal  interest  is  the  evidence  relied  on 
to  establish  a  liability  in  respect  of  the  working  of  the  mine,  that 
interest  must  be  properly  proved.  It  clearly  was  not  necessary 
in  this  case  to  show  that  the  defendant  had  any  legal  interest  in 
this  mine;  for,  it  was  distinctly  proved  that  he  was  one  of  the 
persons  on  whose  behalf  the  mine  was  being  worked. 

VfihUAMs,  J. : 

I  am  of  the  same  opinion.  I  think  there  was  abundant  evidence 
to  show  that  the  defendant  was  a  member  of  the  Allty-Crib 
Mining  Company,  and  one  of  those  to  whom  the  bill  in  question 
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Owen        was  addressed;  and,  consequently,  that  he  was  liable  upon  his 
Van  ubteb.    acceptance. 

Talfoued,  J.,  concurred.  ^^  ^^^^^^  ^^j 


I860.       HILCOAT  V.  The  AECHBI8HOP8  of  CANTERBUET 

June  24. 

AND    Y0EK(2). 


[327] 


(10  C.  B.  327—347;  8.  0.  19  L.  J.  C.  P.  376.) 

By  an  Act  for  making  a  railway,  the  Company  were  authorised  to  purchase 
the  church  of  St.  M.,  in  Liyerpool,  and  certain  ground  and  buildings 
attached  thereto,  not  forming  part  of  the  site  of  the  church,  but  that  nothing 
in  the  Act  contained  should  enable  the  Company  to  take  down  or  interfere 
with  the  said  church  or  ground,  without  the  consent  in  writing  of  the 
diocesan  first  obtained,  upon  the  previous  payment  by  the  Company  to  him 
and  the  Archbishop  of  York,  for  the  time  being,  of  such  sum  as  should  be 
agreed  upon  between  the  said  Archbishop  and  Bishop  and  the  Company, — 
in  ascertaining  which  sum,  regard  was  to  be  had  to  the  cost  of  a  site  for  a 
new  church,  and  of  erecting  and  completing  the  same,  and  also  to  the  value  of 
such  part  of  the  premises  as  did  not  form  the  site  of  the  church ;  and  that,  upon 
payment  of  the  sum  so  to  be  agreed  upon,  the  then  present  church,  and  the 
ground  attached  thereto,  not  forming  the  site  of  the  church,  and  the  freehold 
and  inheritance  thereof,  should  vest  in  the  Company ;  and  that  the  sum 
so  paid  to  the  Archbishop  and  Bishop  should  be  employed  by  them,  among 
other  purposes,  in  making  payment  to  the  person  entitled  thereto  of  the  value 
of  the  said  ground  and  buildings,  not  forming  part  of  the  site  of  the  church. 

The  Archbishop  and  Bishop,  having  agreed  with  the  Company,  offered  the 
plaintiff,  the  incumbent  of  the  church  of  St.  M.,  and  the  person  entitled  to 
the  ground  and  buildings  not  forming  part  of  the  site  of  the  church,  300/. 
as  the  value  of  his  interest  therein,  upon  the  aasxmiption,  that,  being  conse- 
crated ground,  it  was  in  his  hands  inapplicable  to  any  secular  purpose,  and 
was  therefore  only  worth  that  sum.  The  plaintiff  thereupon  brought  an 
action  upon  the  case  against  them. 

The  declaration,  after  setting  forth  the  provision  of  the  Act  above  referred 
to,  stated,  that  the  plaintiff  was  entitled  to  the  value  of  the  land  and 
premises  not  forming  the  site  of  the  church ;  that  it  was  afterwards  agreed 
between  the  Company  and  the  defendants,  that  the  sum  of  7,732/.  lis. 
should  be  paid  by  the  Company  to  the  defendants,  as  the  sum  upon  the 
payment  whereof  the  Company  were  to  be  authorised  to  take  possession  of 

(1)  Beawes  impliedly,   and  Molloy  party  who  obtained,   and  aoqoieeced 

expressly,  draws  the  distinction  be-  in,  Uie  defective  acceptance.     In  the 

tween  an  acceptance  by  one  of  two  principal  case,  the  adventurers   were 

joint-drawers  who  are  partners,  and  not  partners,  and  the  defendant  had 

an  acceptance  by  one  of  two  joint-  no  authority  to  bind  his  oo-adven- 

drawers  who  are  not  partners.     In  the  turers. 

former  case,  there  being  an  implied         (2)  See     Stebbing    v.    Meiropi»h'tan 

authority  arising  out  of  the  partner-  Board  of  Works  (1870)  L.  R.  6  Q.  B 

ship  relation,  an  acceptance  by  one  is  37,  43,  40  L.  J.  Q.  B.  1 ;  In  re   Citi/ 

the  acceptance  of  both :  in  the  latter  and  South  London  By,  and  St.   Mary 

case,  an  acceptance  by  one  would  be  Woolnoth,  die.  [1903]  2  K.  B.  728,  736 ; 

void  as  against   the  drawer  and  as  72  L.  J.  E.  B.  936 ;  88  L.T.  odO,  C.  A. 

against  all   indorsers   preceding    the  (affd.  [1905]  A.  C.  1).— J.  G.P 
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the  said  chnioli  and  piemiaes,  and  talce  down  the  diurcb,  with  the  consent      Hilcoat 
of  the  diooesan ;  that  the  said  sum  was  paid  to  the  defendants,  and  thereupon  v. 

the  premises  became  and  were  vested  in  the  Company,  and  the  Bishop  gave     ^^^  Aeoh- 
his  consent  accordingly ;  that  the  said  sum  was  suflScient  to  purchase  a  site,    c^^^tbbbuky 
and  complete  the  new  intended  church,  and  also  to  pay  the  value  of  so  much     and  York. 
of  the  said  ground  and  buildings  as  did  not  form  the  site  of  the  church ;  and 
that  the  value  of  the  said  ground  and  buildings  was  2,0002. ,  which  sum  the 
defendants  were  requested  to  pay  the  plaintiff,  but  which  they  refused  to 
pay,  and  had  not  paid,  although  a  reasonable  time  for  so  doing  had  elapsed. 

At  the  trial,  the  Judge  told  the  jury  that  the  plaintiff  was  not  concluded 
as  to  the  value  of  the  ground  and  buildings  so  vested  in  him,  and  not  form- 
idg  part  of  the  site  of  the  church,  by  the  determination  of  the  Archbishop 
and  Bishop  under  the  Act ;  and  he  left  the  question  of  value  to  them,  telling 
them  that  they  were  not  bound  to  estimate  the  value  as  of  land  irrevocably 
appropriated  to  spiritual  uses : 

Held,  that  the  jury  were  properly  directed  ; 

Held,  also,  that  the  declaration  sufficiently  disclosed  the  duty  of  the 
defendants  under  the  statute,  and  that  the  breach  was  well  alleged. 

Cask.  The  first  count  of  the  declaration  stated,  that,  by  an 
Act  of  Parliament  passed  in  the  session  of  Parliament  holden  at 
Westminster,  in  the  9th  and  *10th  years  of  the  reign  of  her  [  ♦328  ] 
present  Majesty,  Queen  Victoria,  intituled  "  An  Act  for  amending 
the  Act  relating  to  the  Liverpool  and  Bury  Bail  way,  and  for 
making  branches  therefrom,"  it  was  enacted,  amongst  other  things, 
that  nothing  in  the  said  Act  contained  should  enable  the  Liverpool 
and  Bury  Bailway  Company,  in  the  said  Act  mentioned,  to  take 
down  or  interfere  with  the  church  or  chapel  known  as  the  chapel 
of  St.  Matthew,  in  the  parish  of  Liverpool,  for  the  proper  per- 
formance of  Divine  service  therein,  uninterrupted  by  noise  or 
molestation  on  account  of  the  works  of  the  said  Company,  or  with 
the  yard  or  ground  attached  thereto,  and  the  buildings  erected  on 
part  of  the  said  ground,  or  with  the  passage  to  or  from  the  said  church 
or  chapel,  in  Key  Street,  and  to  and  from  Lumber  Street,  without 
tbe  consent  of  the  Lord  Bishop  of  Chester  for  the  time  being,  in 
^rriting,  under  his  hand,  first  had  and  obtained,  upon  the  previous 
payment  by  the  said  Company  to  the  said  Bishop  and  the  Lord 
Archbishop  of  York  for  the  time  being,  of  such  sum  of  money  as 
should  be  agreed  upon  between  the  said  Archbishop  and  Bishop 
cbcd  the  said  Company, — in  ascertaining  which  sum,  regard  should 
t>e  had  to  the  cost  of  a  site  of  equal  dimensions,  for  a  new  church, 
ixt  such  a  situation  within  the  said  parish  of  Liverpool  as  should 
hpG  approved  of  by  the  said  Archbishop  and  Bishop,  and  of  inclosing 
tbe  'same  with  iron  railings  or  other  proper  inclosure,  and  of  [  *329  l 
er^ecting  and  completing  in  all  respects  a  new  church  thereon, 
e^pable  of  accommodating  seven  hundred  and  thirty  persons  at 
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HiiiOOAT      the  least,  and  fitting  ap  the  same  with  furniture,  gas-fittinga, 
The  akoh-    stoves,  organ,  and  all  other  things  necessary  for  the  performance 
Cantkmury  ^*  Divine  service  therein,  together  with  the  expenses  of  conse- 
AKD  York,    crating  the  said  church ;  and  that  regard  should  be  had  also  to 
the   value   of   such    part  of   the    said   premises,    and    buildings 
thereon,  as  did  not  form  the  site  of  the  then  present  church  or 
chapel;  and  likewise,  if  the  said  Archbishop  and  Bishop  should 
so  think  fit,  to  the  purchase,  for  the  benefit  of  the  incumbent 
of  the  said  new  intended  church,  of  all  estate,  right,  title,  and 
interest  which  any  person  or  corporation  then  had,  or  was  or  were 
entitled  to,  in  any  of  the  pews  or  seats  in  the  then  present  church 
or  chapel,  beyond  the  annual  sum  of  95/.  reserved  throughout  for 
the  minister,  clerk,  and  sexton ;  and  also  that,  on  payment  by  the 
said  Company  to  the  said  Archbishop  and  Bishop  of  the  sum  so  to 
be  agreed  upon,  the  said  then  present  church  or  chapel,  together 
with  the  site  thereof,  and  the  whole  of  the  said  yard  or  ground, 
buildings,  and  passage,  and  the  freehold  and  inheritance  thereof, 
should  vest  in  the  said  Company ;  and  the  sum  so  paid  to  the  aaid 
Archbishop  and  Bishop  should  be  employed  by  them  in  purchasing 
and  inclosing  the  site  for  the  said  new  intended  church,  and  in 
erecting,  completing,  and  fitting  up  the  same  in  manner  aforesaid* 
and  in  defraying  the  expenses  of  consecration,  and  in  making  pay- 
ment to  the  person  or  corporation  entitled  thereto,  of  the  value  of 
so  much  of  the  said  ground  as  did  not  form  the  site  of  the  then 
present  church  or  chapel,  and  of  the  buildings  on  that  part  of  the 
said  ground,  and  of  the  purchase-money  of  all  estate,  right,  title, 
and  interest  which  any  person  or  corporation  then  had,  or  was  or 
[  •330  ]       were  entitled  to,  in  any  of  the  pews  or  seats  in  *the  then  present 
church  or  chapel,  beyond  the  said  annual  sum  of  95/.,  in  case  the 
said  Archbishop  and  Bishop  should  think  fit  that  the  same  should 
be  purchased,  in  manner  aforesaid  :    That,  afterwards,  and  before 
the  making  of  the  agreement  thereinafter  mentioned,  and  before  the 
payment  of  the  sum  of  money  thereinafter  mentioned,  and  before 
the  giving  of  the  consent  thereinafter  mentioned,  by  a  certain  Act 
of  Parliament  made  and  passed  in  the  9  &  10  Yict.,  for  incor- 
porating the  said  Liverpool  and  Bury  Railway  Company  with  the 
Manchester  and  Leeds  Railway  Company,  the  said  Liverpool   and 
Bury  Railway  Company  were  amalgamated  with,  and  their  under- 
taking, powers,  and  authorities  became  vested  in,  the  Manchestei 
and  Leeds  Railway  Company :    That,  afterwards,  and  before   the 
making  of  the  agreement  thereinafter  mentioned,  and  before  the 
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payment  of   the  sum  of  money  as  thereinafter  mentioned,  and      hilooat 
before  the  giving  of  the  consent  thereinafter  mentioned,  by  a  certain    ^^^  aroh- 
Act  of  Parliament  made  and  passed  in  the  10  &  11  Vict.,  for    bishops  of 
enabling  the  said  Manchester  and  Leeds  Railway   Company  to    and  York. 
make  certain  branches,  extensions,  and  other  works,  and  to  alter 
the  name  of  the  said  Company,  it  was  enacted,  amongst  other 
things,  that,  from  and  after  the  then  present  session  of  Parliament, 
the  said  Manchester  and  Leeds  Railway  Company  should  no  longer 
be  called  by  the  name  of  the  Manchester  and  Leeds  Railway  Com- 
pany,  but  that  the  same  Company  should  be  called  and  known,  and 
continue  to  be  incorporated,  and  have  continuance,  by  the  name 
of  the  Lancashire  and  Yorkshire  Railway  Company :    That,  at  the 
time  of  the  passing  of  the  said  first-mentioned  Act  of  Parliament, 
the  said  passage  and  part  of  the  said   ground  in   the  said  first- 
mentioned  Act  of  Parliament  mentioned,   and  certain    buildings 
then  erected  and  being  on  that  part  of  the  said  ground,  did  not 
form  the  site  of  the  said  then  present  church  or  chapel  known  as  the 
^chapel  of  St.  Matthew  in  the  said  first-mentioned  Act  of  Parliament       I  ***<^^  ] 
mentioned,   or  any  part  of  such  site:  That,  at  the  time  of  the 
passing  of  the  said  first-mentioned  Act,  and  from  thence  to  the 
time  of  pleading,  the  plaintiff  was,  and  continued  to  be,  the  person 
entitled  to  the  value  of  the  said  passage,  and  of  the  said  part  of  the 
said  last-mentioned  ground  so  not  forming  the  site  of  the  said  then 
present  church  or  chapel,  and  of  the  said  buildings  so  on  that  part 
of  the  said  groimd  as  aforesaid,  within  the  true  intent  and  meaning 
of  the  said  first-mentioned  Act :  That,  after  the  passing  of  the  said 
several  Acts,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  3rd  of  March,  1848,  the  defendants  then  being  respectively  the 
said  Bishop  of  Chester  for  the  time  then  being,  and  the  said  Arch- 
bishop of  York  for  the  time  then  being,  it  was  agreed  between  the 
i>aid  Lancashire  and  Yorkshire  Railway  Company,  and  the  defen- 
dants,  so  then  respectively  being  the   Archbishop   of   York   and 
I3ishop  of  Chester  for  the  time  then  being,  that  a  certain  sum  of 
money,  to  wit,  7,782/.  17^.,  should  be  paid  by  the  said  last-men- 
tioned Company  to  the  defendants,  so  then  being  respectively  Arch- 
bishop of  York  and  Bishop  of  Chester  for  the  time  then  being,  as 
the  sum  of  money  upon  the  previous  payment  whereof  by  the  said 
Company  to  them  the  defendants,  so  then  being  respectively  Arch- 
bishop of  York  and  Bishop  of  Chester  for  the  time  being,  the  said 
Oompany  were  to  be  authorised  and  enabled  to  take  down  or  inter- 
fere with  the  said  church  or  chapel  in  thQ  said  grst-m^utioned  Act 
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HiLcoAT      of  Parliament  mentioned,  and  therein  described  as  the  church  or 
The  aroh-    chapel  known  as  the  chapel  of  St.  Matthew,  in  the  parish  of  Liverpool, 
Cantbbbuey  ^^  ^^^  proper  performance  of  Divine  service  therein,  or  with  the 
AND  YoBK.    yard  or  ground  attached  thereto,  and  the  buildings  erected  on  part 
of  the  said  ground,  or  with  the  passage  to  and  from  the  said  church 
or  chapel,  in  Key  Street,  into  and  from  Lumber  Street,  with  the 
[  *S32  ]       consent  of  the  said  Lord  *Bishop  of  Chester  for  the  time  being,  in 
writing,  under  his  hand  first  had  and  obtained :  That  the  said  sum, 
to  wit,  7,7822.  17«.,  then  was,  in  pursuance  of  the  said  agreement, 
paid  by  the  said  Lancashire  and  Yorkshire  Bailway  Company  to  the 
defendants,  so  then  being  respectively  the  said  Bishop  of  Chester 
and  Archbishop  of  York  for  the  time  then  being ;  and  upon  such 
payment  of  the  said  sum  so  agreed  upon  as  aforesaid,  the  said 
church  or  chapel  known  as  the  chapel  of  St.  Matthew,  in  the  said 
first-mentioned  Act  of  Parliament  mentioned,  together  with  the 
scite  thereof,  and  the  whole  of  the  said  yard  or  gi'ound,  buildings, 
and  passage  in  the  said  first-mentioned  Act  of  Parliament  men- 
tioned, and  the  freehold  and  inheritance  thereof,  became  and  were 
vested  in  the  said  Lancashire   and  Yorkshire  Bailway  Company, 
pursuant  to  the  said  Act  of  Parliament ;  and  thereupon,  and  upon 
the  said  payment  to  the  said  defendant  of  the  said  sum  so  agreed 
upon,  the  said  defendant  the  Archbishop  of  Canterbury,  then  being 
the  said  Bishop  of  Chester  for  the  time  being,  then  gave  such  his 
consent  in  writing,  under  his  hand,  as  in  the  said  first-mentioned 
Act  of  Parliament  mentioned  as  aforesaid,  of  all  which  the  defen- 
dants then,  and  before  the  commencement  of  this  suit,  had  notice  : 
That  the  said  sum,  to  wit,  of  7,7822.  17s.  so  agreed  upon  and  paid 
to  the  defendants  as  aforesaid,  at  the  time  when  the  said  sum  was 
so  agreed  upon  and  paid  as  aforesaid,  and  from  thence  hitherto,  had 
been  and  was  sufficient  to  purchase  and  inclose  the  site  for  the  said 
new  intended  church  in  the  said  first-mentioned  Act  of  Parliament 
mentioned,  and  to  erect,  complete,  and  fit  up  the  same  with  furni- 
ture, gas-fittings,  stoves,  organ,  and  all  other  things  necessary  for 
the  performance  of  Divine  service,  and  also  to  defray  the  expenses 
of  consecrating  the  said  church,  and  also  to  pay  the  plaintiff,  so 
being  the  person  entitled  thereto,  the  value  of  so  much  of  the  said 
[  *3»s  ]       ground  in  the  said  first  mentioned  *Act  of  Parliament  mentioned 
as  aforesaid,  as  did  not  form  the  site  of  the  then  present  church  or 
chapel  in  the  said  first-mentioned  Act  mentioned,  known  as  the 
chapel  of  St.  Matthew,  in  the  parish  of  Liverpool,  and  of  the  build- 
ings on  that  part  of  the  said  ground ;  That  the  value  of  so  much 
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of  the  said  ground  in  the  said  first-mentioned  Act  of  Parliament  Hilooat 
mentioned,  as  at  the  time  of  the  passing  of  the  said  first-mentioned  the  abgh- 
Act  of  Parliament,  did  not  form  the  site  of  the  said  then  present  Canterbury 
church  or  chapel  in  the  said  first-mentioned  Act  of  Parliament  aitoYobk. 
mentioned,  and  of  the  said  buildings  so  on  that  part  of  the  said 
last-mentioned  ground  as  aforesaid,  during  all  the  time  aforesaid, 
amounted,  and  still  amounts,  to  a  large  sum  of  money,  to  wit,  the 
sum  of  2,0002.,  of  all  which  the  defendants  afterwards,  and  before 
the  commencement  of  this  suit,  and  before  the  said  8rd  of  March, 
1848,  and  before  the  said  agreement,  to  wit,  on  the  1st  of  March, 
1848,  had  notice ;  and  the  defendants  were  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  10th  of  April,  1848, 
requested  by  the  plaintiff  to  pay  him  such  value  as  aforesaid ;  yet 
the  defendants,  not  regarding  their  said  duty  in  that  behalf,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
did  not  nor  would,  when  thereunto  required,  or  at  any  time,  pay  to  the 
plaintiff  the  value  of  so  much  of  the  said  last-mentioned  ground  as 
did  not,  at  the  time  of  the  passing  of  the  said  first-mentioned  Act, 
form  the  site  of  the  then  present  church  or  chapel  in  the  said  first- 
mentioned  Act  of  Parliament  mentioned,  and  of  the  said  buildings 
on  that  part  of  the  said  ground  as  aforesaid,  or  any  part  of  such 
value,  although  a  reasonable  time  for  the  payment  thereof  had 
elapsed  after  the  defendants  were  so  requested  to  pay  the  same  as 
aforesaid,  and  before  the  commencement  of  this  suit ;  but  that  the 
defendants  had  wholly  neglected  and  refused  so  to  do,  and  the 
same  remained  ♦wholly  unpaid  to  the  plaintiff,  contrary  to  the  form  t  *^^*  J 
of  the  statutes  in  such  case  made  and  provided. 

There  was  a  second  count,  which,  upon  the  argument,  was  aban- 
doned, it  being  agreed  that  the  jury  should  be  discharged  from 
finding  any  verdict  on  the  issues  joined  upon  the  pleas  to  that  count. 

To  the  first  count,  the  defendants  pleaded,  first,  Not  guilty : 

Secondly,  that  the  said  passage  and  the  whole  of  the  said  ground 
in  the  first-mentioned  Act  of  Parliament  mentioned,  and  of  the  said 
buildings  then  erected  and  being  on  the  said  ground,  did  form  part 
of  the  site  of  the  then  present  church  or  chapel  known  as  the  chapel 
of  St  Matthew,  in  the  first-mentioned  Act  of  Parliament  mentioned : 

Thirdly,  that  the  plaintiff  was  not,  at  the  time  in  the  said  first 
count  in  that  behalf  mentioned,  nor  had  been,  nor  was,  the  person 
entitled  to  the  value  of  the  said  passage  and  of  the  said  part  of  the 
said  ground  so  not  forming  the  site  of  the  said  church  or  chapel, 
and  of  the  said  buildings  so  on  that  part  of  the  said  ground,  as  in 
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HiLcoAT      the  declaration  mentioned,  or  of  any  of  them,  or  of  any  part  thereof, 
The  arch-    i^  manner  and  form  as  in  the  declaration  was  alleged : 
Cantbmuby      Fourthly,  that  it  was  not  agreed  between  the  said  Lancashire  and 
AND  York,    Yorkshire  Railway  Company  and  the  defendants,  in  manner  and  form 
as  the  plaintifif  had  above  in  the  first  count  in  that  behalf  alleged. 

Fifthly,  that  the  said  sum  of  money  in  the  first  count  mentioned, 
was  not  paid  by  the  said  Lancashire  and  Yorkshire  Railway  C!om- 
pany  to  the  defendants,  nor  did  the  defendant,  the  Archbishop  of 
Canterbury,  then  being  the  Bishop  of  Chester  for  the  time  being, 
give  such  his  consent  in  writing  under  his  hand,  as  in  the  first- 
[  ^335  ]  mentioned  Act  of  Parliament  mentioned,  in  manner  *and  form  as 
in  the  said  first  count  of  the  declaration  alleged. 

Upon  these  pleas  issues  were  joined.  There  was  also  a  sixth  plea, 
to  the  first  count,  but  that  was  abandoned  by  the  defendant  on  the 
argument. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1849,  when  a  verdict  was  found  for  the 
plaintiff,  damages  1,5402. 

A  rule  was  obtained,  on  the  part  of  the  defendants,  in  the  follow- 
ing Term,  calling  upon  the  plaintiff  to  show  cause  why  the  verdict 
for  the  plaintiff  on  the  first,  second,  and  seventh  issues  should  not 
be  set  aside,  and  a  verdict  entered  for  the  defendants  on  those 
issues,  pursuant  to  leave  reserved  for  that  purpose;  or  why  the 
judgment  should  not  be  arrested ;  or  why  there  should  not  be  a  new 
trial,  upon  the  ground  of  misdirection,  the  improper  reception  of 
evidence,  and  that  the  verdict  was  against  evidence. 

Byles,  Serjt.,  and  Peacock,  showed  cause,  in  Easter  Term  last : 
They  referred  to  the  10th  and  11th  sections  of  the  9  &  10  Vict, 
c.  cccxii.,  and  cited  the  following  cases,  viz.  TiUon  v.  The  Wancick 
QoB  Light  Company  {i),  Frankum  v.  The  Earl  of  FoZmotit/t  (2), 
Garden  v.  The  Oeneral  Cemetery  Company  (8),  Cane  v.  Chapman  (4), 
and  Reg.  v.  The  Hull  and  Selhy  Railway  Company  (6). 

Sir  F.  Tliesiger,  and  Tomlinson,  in  support  of  the  rule,  referred 
to  WUU  V.  Maccaimick  (6)  and  Jones  v«  ElUs  (7). 

[  336  ]  The  facts,  and  the  arguments  in  support  of  and  against  the 

rule,  are  so  fully  stated  in  the  judgment,  which  was  prepared  by 

(1)  28  E.  B.  529  (4  B.  &  G.  962).  (4)  6  Ad.  &  £1.  647;  1  Nev.  &  P.  104. 

(2)  2  Ad.  &  £1.  452 ;  4  Nev.  &  M.  (5)  6  a  B.  70. 
330.  (6)  2  WilB.  148. 

(3)  60  B.  B.  682  (6  Bing.  N.  C.  253).  (7)  31  B.  B.  589  (2  Y.  &  J.  26o). 
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Wilde,  Ch.  J.,  that  it  is  thought  annecessary  to  insert  them  at      Hilooat 
length. 


r. 
The  Arch- 
Cur.  adv.  vult.        bishops  op 
Camtebburt 

AND  TOBK. 


Wilde,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  came  before  the  Court  upon  a  rule  obtained,  on  the 
part  of  the  defendants,  calling  upon  the  plaintiif  to  show  cause  why 
the  verdict  which  had  been  found  for  the  plaintiff  upon  the  issues 
joined  upon  the  first,  second,  and  seventh  pleas,  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendants  on  those  issues, 
pursuant  to  leave  reserved  for  that  purpose,  or  why  the  judgment 
should  not  be  arrested,  or  why  there  should  not  be  a  new  trial, 
upon  the  ground  of  misdirection,  and  upon  the  ground  that 
inadmissible  evidence  had  been  received,  and  also  that  the  verdict 
was  against  the  evidence. 

The  declaration  was  in  case,  and  consisted  of  two  counts.  The 
first  count  referred  to  an  Act  of  Parliament  made  and  passed  in  the 
9th  and  10th  years  of  the  reign  of  Victoria,  intituled  "  An  Act  for 
amending  the  Act  relating  to  the  Liverpool  and  Bury  Railway,  and 
for  making  branches  therefrom,"  by  which  the  Lancashire  and 
Yorkshire  Railway  Company  were  authorised  to  become  the 
purchasers,  under  the  circumstances  therein  mentioned,  of  the 
church  or  chapel  of  St.  Matthew,  in  the  parish  of  Liverpool,  and  of 
certain  ground  and  buildings  attached  thereto,  not  forming  part  of 
the  site  of  the  said  church  or  chapel. 

The  declaration  set  forth,  that,  by  the  said  Act,  the  Company 
w.ere  not  to  interfere  with  the  said  church,  chapel,  or  ground,  with- 
oat  the  consent  in  writing  of  the  Bishop  of  Chester  for  the  time 
being,  obtained  upon  *the  previous  payment  by  the  Company  to  the  [  •337  ] 
said  Bishop  and  the  Archbishop  of  York  for  the  time  being,  of  such 
sum  of  money  as  should  be  agreed  upon  between  the  said  Arch- 
bishop and  Bishop  and  the  said  Company ;  in  ascertaining  which 
sum,  regard  was  to  be  had  to  the  cost  of  a  site  for  a  new  church, 
and  of  erecting  and  completing  the  same  with  all  things  necessary 
for  the  performance  of  Divine  service,  and  also  to  the  value  of  such 
part  of  the  said  premises  as  did  not  form  the  site  of  the  church  or 
chapel,  and  likewise,  if  the  Archbishop  and  Bishop  should  so  think 
fit,  to  the  purchase  for  the  benefit  of  the  incumbent  of  the  new  church, 
of  all  the  right  and  interest  which  any  person  should  be  entitled  to  in 
the  pews  or  seats  of  the  then  present  church  or  chapel,  beyond  the 
aiuiual  sum  of  952.  reserved  thereout ;  and  that,  upon  payment  of 
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HiLooAT  the  sam  so  to  be  agreed  upon,  the  said  then  present  church  or 
Thk  aboh-  chapel,  and  the  ground  attached  thereto,  not  forming  the  site  of  the 
Oantbbbuby  <^burch,  and  the  freehold  and  inheritance  thereof,  should  vest  in 
andYobk.  the  said  Company;  and  the  sum  so  paid  to  the  Archbishop  and 
Bishop  should  be  employed  by  them  among  other  the  purposes 
therein  mentioned,  in  making  payment  to  the  person  entitled 
thereto,  of  the  value  of  the  said  ground  and  buildings  not  forming 
part  of  the  site  of  the  church  or  chapel,  and,  in  case  the  Archbishop 
and  Bishop  should  think  fit,  in  the  purchase  of  the  right  and 
interest  to  which  any  person  was  entitled  in  the  pews  or  seats  of 
the  church,  beyond  the  annual  sum  of  95Z.  The  declaration  then 
averred,  that  the  plaintiff  was  entitled  to  the  value  of  the  land  and 
premises  not  forming  the  site  of  the  said  church  ;  that  it  was  after- 
wards agreed  between  the  said  Company  and  the  defendant,  that  the 
sum  of  7,782Z.  lis.  should  be  paid  by  the  Company  to  the  defendants, 
as  the  sum  upon  the  previous  payment  whereof  the  Company  were 
[  *338  ]  to  be  authorised  to  take  possession  of  the  said  church  *and  premises, 
and  take  the  said  church  down,  with  the  consent  of  the  Bishop  of 
Chester,  in  writing,  first  had  and  obtained ;  that  the  said  sum  was 
paid  accordingly  to  the  defendants,  and,  upon  such  payment,  the 
said  premises  became  and  were  vested  in  the  said  Company, 
pursuant  to  the  said  Act  of  Parliament ;  and  that  thereupon  the 
said  Bishop  of  Chester  gave  his  consent  in  writing  accordingly ;  and 
that  the  said  sum  was  sufficient  to  purchase,  complete,  and  fit  the 
said  new  intended  church  with  all  things  necessary  for  the  perform- 
ance of  Divine  service  therein,  and  also  to  pay  the  value  of  so  much 
of  the  said  ground  and  buildings  as  did  not  form  the  site  of  the 
church.  The  declaration  then  averred  the  value  of  the  said  ground 
and  buildings  to  be  of  a  certain  specified  amount,  of  which  the 
defendants  had  notice,  and  which  they  were  requested  to  pay  to  the 
plaintiff;  and  that  the  said  Bishop  of  Chester  had  since  become 
Archbishop  of  Canterbury.  It  then  alleged  a  breach  of  duty  on  the 
part  of  the  defendants,  in  not  having  paid  to  the  plaintiff  the  value, 
or  any  part  thereof,  of  the  said  ground  and  buildings  which  did  noi 
form  part  of  the  site  of  the  church,  although  a  reasonable  time  for 
that  purpose  had  elapsed. 

There  was  a  second  count  in  the  declaration,  which,  or  the  pleas 
thereto,  it  will  not  be  necessary  to  notice,  because,  in  the  course  of  the 
argument  upon  the  rule,  it  was  agreed  by  the  parties  that  the 
plaintiff  should  abandon  the  second  count,  and  that  the  defendants 
should  abandon  the  sixth  plea  to  the  first  count,  and  that  the  jury 
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should  be  discharged  from  finding  any  verdict  upon  the  issues     Hilooat 
joined  upon  the  pleas  to  the  second  count,  and  upon  the  issue  joined    tuk  arou- 
upon  the  sixth  plea  to  the  first  count.  cTNTBi^uRy 

To  the  first  count,  the  defendants  pleaded,  first,  Not  guilty;  and  York. 
secondly,  that  the  ground  and  buildings  before  referred  to,  formed 
part  of  the  site  of  the  church  ;  ^thirdly,  that  the  plaintiff  was  not  [  *339  ] 
entitled  to  the  value  of  the  said  ground  and  buildings ;  fourthly, 
that  no  such  agreement  as  alleged  had  been  made  between  the 
Company  and  the  defendants ;  fifthly,  that  the  alleged  sum  of  money 
had  not  been  paid  by  the  Company  to  the  defendants,  and  that  the 
Archbishop  of  Canterbury,  then  being  Bishop  of  Chester,  did  not 
give  the  consent  in  writing,  as  alleged  in  the  declaration. 

The  issues  joined  on  the  five  pleas  to  the  first  count  in  the 
declaration,  were  tried  by  a  special  jury,  before  the  Lord  Chief 
Justice,  at  the  sittings  in  London  after  last  Michaelmas  Term, 
when  verdicts  on  each  of  these  issues  were  found  for  the  plaintiff, 
with  damages  to  the  amount  of  1,5402. 

Cause  was  shown  against  the  before-mentioned  rule,  and  the 
case  was  argued,  in  Easter  Term  last.  The  main  point,  if  not 
the  only  point  discussed  upon  the  argument  of  the  rule,  was,  the 
true  construction  of  the  10th  and  11th  sections  of  the  statute  before 
mentioned.  It  is  therefore  necessary  to  advert  particularly  to  those 
sections. 

By  8.  10  it  is  provided  that  nothing  in  the  Act  contained 
shoold  enable  the  Company  to  take  down  or  interfere  with  the 
church  or  chapel  before  mentioned,  or  the  proper  performance  of 
Pivine  service  therein,  uninterrupted  by  noise  or  molestation,  or 
with  the  yard  or  ground  attached  thereto,  and  the  buildings  erected 
on  part  of  the  said  ground,  or  with  the  passage  to  and  from  the 
said  church  or  chapel  in  Key  Street  into  and  from  Lumber  Street, 
without  the  consent  of  the  Lord  Bishop  of  Chester,  in  writing 
under  his  hand,  first  had  and  obtained,  upon  the  previous  payment 
by  the  said  Company  to  the  said  Bishop  and  the  Lord  Archbishop 
of  York  of  such  sum  of  money  as  should  be  agreed  upon  between 
the  said  Archbishop  and  the  Bishop  and  the  said  Company,  in 
ascertaining  which  sum,  regard  should  *be  had  to  the  cost  of  a  [  *340  j 
site  of  equal  dimensions  for  a  new  church,  and  of  inclosing  the 
same,  and  of  completing  a  new  church  in  all  respects,  capable  of 
aceommodating  seven  hundred  and  thirty  persons  at  the  least,  and 
fitting  up  and  furnishing  the  same  with  all  things  necessary  for 
the  performance  of  Divine  service  therein ;  and  regard  should  also 
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HiLooAT      be  had  to  the  value  of  such  part  of  the  said  ground  and  buildings 

Thb  aboh-    thereon  as  did  not  form  the  site  of  the  said  church  or  chapel,  and 

cTntbmuby  likewise,  if  the  said  Archbishop  and  Bishop  should  so  think  fit,  to  the 

AND  York,    purchase  for  the  benefit  of  the  incumbent  of  the  new  church,  of 

all  right  and  interest  which  any  person  then  had  in  any  of  the 

pews  or  seats  in  the  then  present  church  or  chapel,  beyond  the 

annual  sum  of  952.  reserved  thereout  for  the  minister,  clerk,  and 

sexton. 

And  by  the  11th  section  it  was  enacted,  that,  on  payment  to 
the  Archbishop  and  Bishop  of  the  sum  to  be  agreed  upon,  the 
church  or  chapel,  with  the  site  thereof,  and  the  said  yard,  ground, 
buildings,  and  passage,  and  the  freehold  and  inheritance  thereof, 
should  vest  in  the  said  Company,  and  the  sum  so  paid  should  be 
employed  by  the  defendants  for  the  purposes  mentioned  in  the 
10th  section,  and  in  making  payment  to  the  person  entitled  thereto 
of  the  value  of  so  much  of  the  said  ground  as  did  not  form  the  site 
of  the  said  church  or  chapel,  and  of  the  buildings  on  that  part  of 
the  said  ground,  and  of  the  purchase-money  of  the  estate  and 
interest  which  any  person  had,  or  was  entitled  to,  in  the  pews  or 
seats  of  the  said  church  or  chapel,  beyond  the  said  annual  sum  of 
951. t  in  case  the  Archbishop  and  Bishop  should  think  fit  that  the 
purchase  should  be  made. 

By  the  evidence  given  at  the  trial,  it  appeared  that  the  defendants 
had  entered  upon  the  inquiry  as  to  the  value  of  the  ground  and 
buildings  in  dispute,  and  that  the  plaintiif  had  claimed  and  insisted 
[  ^341  ]  before  them  that  *such  ground  and  buildings  were  of  the  value  of 
a  sum  exceeding  1,5002. ;  while,  on  the  part  of  the  Company,  it 
was  insisted  that  the  value  was  much  less  than  the  amount  claimed 
by  the  plaintifif :  and  it  was  contended,  on  their  behalf,  that,  as  the 
ground  and  buildings  had  been  consecrated  and  appropriated  to 
spiritual  uses,  the  plaintiff  could  never  have  applied  it  to  any  other 
purpose,  or,  at  all  events,  that  only  a  small  part  could  have  been 
so  applied ;  and  that  the  pecuniary  value  to  the  plaintiff  should 
be  estimated  with  reference  to  such  irrevocable  appropriation, 
and  was  consequently  very  small,  and  did  not  exceed  the  sum 
of  8002. 

It  also  appeared  that  the  Archbishop  of  Canterbury,  as  the  then 
Bishop  of  Chester,  had  afterwards  given  his  consent,  as  required 
by  the  Act  of  Parliament,  to  authorise  the  Company  to  take  posses- 
sion of  the  church  and  other  premises,  upon  payment  being  made 
to  the  defendants  of  the  sum  of  7,7822.  17«.,  and  the  Company 
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indemnifying  the  defendants  against  the  claim  of  the  plaintiff;      Hilcoat 
and  that  the  Company  had  accordingly  taken  down  the  church,    thb  abch- 
and  appropriated  the  whole  of  the  premises  to  the  purposes  of  the  c^terbur! 
Act  of  Parliament.    It  also  appeared  that  the  defendants  had    akdTobk. 
repeatedly  professed   themselves  ready  to  pay  the  plaintiff  the 
amount  which  they  had  determined  to  be  the  value  of  the  said 
ground  and  buildings  not  forming  part  of  the  site   of  the  said 
church  or  chapel,  and  of  the  amount  of  his  interest  in  the  surplus 
pew-rents,  provided  the  plaintiff  would  execute  a  conveyance  or 
assignment  of  such  his  interest  in  the  surplus  pew-rents,  and  give 
a  discharge  for  the  payment  of  the  value  of  the  said  ground  and 
buildings;  but  that  the  plaintiff  had  refused  to  accept  such  sum 
upon  the  terms  proposed. 

Evidence  was  also  given,  on  the  part  of  the  plaintiff,  that  the 
said  ground  and  buildings,  to  be  applied  to  the  ^ordinary  purposes      [  ^342  ] 
for  which  they  would  be  fit,  were  of  the  value  of  1,540Z. 

Upon  the  part  of  the  defendants,  no  witnesses  were  called :  and 
it  was  contended  that  the  jury  ought  to  be  directed  to  find  for  the 
defendants  upon  the  issue  of  Not  guilty,  upon  the  ground  that  the 
defendants  were  by  the  Act  of  Parliament  constituted  arbitrators 
and  Judges  conclusively  to  determine  upon  the  question  of  value ; 
and  that,  as  they  had  determined  the  amount  of  such  value,  and 
had  offered  to  pay  the  same  to  the  plaintiff,  the  wrongful  breach 
of  duty  charged  in  the  first  count  of  the  declaration  was  not 
proved,  and  the  defendants  were  therefore  entitled  to  a  verdict. 

It  was  further  contended  that  the  evidence  on  the  part  of  the 
plaintiff,  as  to  the  value,  was  inadmissible,  and  ought  not  to  be 
submitted  to  the  jury,  but  the  jury  ought  to  be  directed  that  the 
determination  of  the  defendants  as  to  the  value  was  conclusive,  and 
that  in  no  event  the  verdict  ought  to  exceed  the  amount  so  deter- 
mined to  be  the  value  by  the  defendants :  but,  further,  that,  even 
supposing  the  plaintiff  was  not  concluded  by  the  defendants'  deter- 
mination of  the  value,  yet  that  the  jury  ought  to  be  directed  to 
estimate  the  value  as  for  ground  and  buildings  irrevocably  appro- 
priated to  spiritual  uses,  from  which  the  plaintiff  could  not  divert 
them,  or,  at  least,  only  a  very  small  part,  and,  except  as  to  that  part, 
would  derive  no  pecuniary  profit. 

The  LoBD  OmsF  Justiob  declined  to  direct  a  verdict  for  the 
defendants  upon  the  issue  of  Not  guilty,  and  directed  the  jury  that 
the  plaintiff  was  not  bound  and  concluded,  as  to  the  value,  by  the 
defendants'  determination  ;  and  he  also  declined  to  direct  the  jury 
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HiLGOAT     that  they  were  bound  to  estimate  the  valae  as  for  land  irrevocably 

The  Alton-    appropriated  to  spiritual  uses,  and  which  had  no  other  ^pecuniary 

CantkbIuJy  value  to  the  plaintiff;  but  he  left  it  to  the  jury  to  estimate  the 

AMD  York,    value  with  reference  to  all  the  circumstances,  as  they  appeared  in 

[  *^^3  ]      evidence  before  them,  leaving  the  question  of  value  entirely  to  their 

judgment. 

The  evidence  upon  the  other  issues  was  also  left  to  the  jury,  with 
a  direction,  that,  if  the  defendants  had  declined  to  pay  the  value 
of  the  said  ground  and  buildings  to  the  plaintiff,  the  plaintiff  was 
entitled  to  the  verdict  upon  the  issue  of  Not  guilty. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  1,5402.,  and 
also  found  verdicts  for  the  plaintiff  on  the  other  issues. 

Upon  the  argument  in  support  of  the  rule,  the  questions  raised 
at  Nisi  Frius  were  again  brought  forward ;  that  is  to  say,  it  was 
contended :  first,  that  the  defendants  were  constituted  and 
appointed  arbitrators  or  Judges,  with  power  and  authority  to  deter- 
mine the  value  conclusively,  as  between  the  plaintiff  and  the  Com- 
pany, of  the  ground  and  buildings  not  forming  part  of  the  site  of 
the  church  or  chapel,  and  that  the  jury  ought  to  have  been  so 
directed ;  secondly,  that  the  jury  ought  to  have  been  directed  to 
estimate  the  value  to  the  plaintiff  of  such  ground  and  buildings, 
as  being  irrevocably  consecrated  and  bound  to  spiritual  uses,  and 
incapable  by  the  plaintiff  of  any  other  application. 

We  have  considered  the  arguments  which  have  been  addressed  to 
us  on  these  questions ;  and  we  are  of  opinion,  that,  upon  the  true 
construction  of  the  statute,  the  defendants  were  not  constituted  and 
appointed  arbitrators  and  Judges  to  determine  conclusively  upoa 
the  value  of  the  property  for  which  the  plaintiff  was  entitled  to 
be  paid. 

The  language  of  the  statute  does  not  warrant  any  such  construc- 
tion. The  defendants  were  authorised  to  agree  with  the  Company 
L  *344  ]  as  to  the  amount  to  be  paid,  *with  reference  to  all  the  objects 
which  the  defendants  were  impowered  to  accomplish  ;  and  they  had 
an  unfettered  discretion  in  regard  to  the  amount  which  they  should 
require  to  be  paid,  with  very  specific  directions  as  to  the  soma 
which  they  would  have  to  pay  and  disburse  out  of  the  amount 
which  they  should  agree  to  accept. 

By  section  10  they  are  directed  to  have  regard  to  the  sum  which 
would  be  required  for  the  purchase  of  a  site,  of  a  certain  size,  for  a 
new  church,  for  completing  the  church,  and  fitting  up  the  same  in 
all  respects  for  the  performance  of  Divine  service  therein,  and  also 
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to  have   regard  to   the  value  of  such  part  of  the  ground  and      Hilcoat 
buildings  thereon  as  did  not  form  the  site  of  the  existing  church ;    the  aroh- 
and  likewise,  if  the  defendants  should  think  fit,  to  the  cost  of  pur-  cantebbury 
chasing  the  surplus  pew-rents :   and  they  were  by  section  11  dis-    and  Yobk. 
tinctly  charged  with  the  duty  of  employing  the  money  which  they 
should  accept  from  the  Company,  among  other  purposes  mentioned, 
in  making  payment  of  the  value  of  so  much  of  the  said  ground 
and   buildings  (as   did    not  form  part  of   the  site    of  the  said 
church)  (1). 

The  duty  of  the  defendants,  therefore,  was  most  distinctly  marked 
out,  with  ample  means  of  performing  it :  and,  as  they  had  unre- 
strained power  to  vest  the  property  of  the  plaintiff  in  the  Company, 
against  the  consent  of  the  plaintiff,  they  were  bound,  before  they 
devested  such  property  from  the  plaintiff,  to  put  themselves  in  a 
situation  to  compensate  him  according  to  the  terms  of  the  Act  of 
Parliament.  Neither  of  the  sections  contains  any  expressions  what- 
ever importing  any  power  upon  their  part  to  bind  the  plaintiff  as  the 
owner.  They  were  under  no  obligation  to  give  him  any  notice  of 
their  proceedings,  or  to  consult,  or  even  *to  hear  him ;  nor  had  he  [  *345  ] 
any  power  of  calling  witnesses  before  them,  or  of  interfering  in  any 
manner  in  their  negotiation  with  the  Company,  or  decision :  and 
the  only  protection  or  security  given  to  the  owner,  is,  the  imposition 
of  the  duty  and  obligation  upon  the  defendants,  before  they  deprived 
the  plaintiff  of  his  property  by  vesting  it  in  the  Company,  to  put 
themselves  in  the  condition  of  being  provided  with  the  means  of 
paying  him  the  value  of  the  property  which  they  had  taken  from 
him  and  vested  in  the  Company. 

The  mode  they  have  adopted  for  their  own  security,  appeared 
by  the  evidence,  as  before  stated,  to  be,  the  taking  an  indemnity 
from  the  Company  against  the  claim  of  the  plaintiff :  thus  making 
the  Company  the  real  defendants  in  the  cause;  who,  it  also 
appeared,  had  the  conduct  of  the  defence. 

The  Court  consider  the  duty  of  the  defendants  to  be  plainly 
expressed  in  the  Act  of  Parliament ;  and  that  the  evidence  shows 
that  they  have  committed  the  breach  of  that  duty  which  is  com- 
plained of  in  the  first  count  of  the  declaration,  in  having  omitted  or 
refused  to  pay  to  the  plaintiff  the  value,  as  found  by  the  jury,  of 
the  ground  and  buildings  before  referred  to;  that  the  verdict, 
therefore,  on  the  issue  of  Not  guilty  has  been  properly  found  for  the 

(1)  The    words  contained   between      the  original  judgment,  apparently  by 
the  brackets  are  struck  through  in      accident. 
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HiLooAT      plaintiff;  and  that  there  is  no  ground  to  disturb  such  verdict:  and. 

The  Arch-    further,  that  the  duty  so  imposed  upon  the  defendants,  and  the 

Cahtbbbuby  ^^®*^^  0*  ^*  which  they  are  charged  with  committing,  is  suflSciently 

AMD  YoBK.    stated  in  the  first  count  of  the  declaration ;  and  that  there  is  no 

ground  for  arresting  the  judgment. 

The  second  point  made  by  the  defendants,  in  support  of  the  rule, 
was,  that  the  jury  had  been  misdirected  upon  the  question  of  the 
amount  of  the  damages,  and  that  the  verdict  was  against  the 
evidence,  upon  which  latter  grounds,  a  new  trial  was  asked  for. 
[  346  ]  Xhe  objection  that  the  verdict  was  against  evidence,  has  been 

disposed  of  in  considering  the  validity  of  the  first  count  of  the 
declaration ;  inasmuch  as  that  objection  depended  upon  the  question 
whether  the  jury  ought  to  have  treated  the  determination  of  the 
defendants  as  to  the  amount  of  the  value,  as  conclusive,  upon  which 
the  opinion  of  the  Court  has  been  already  expressed. 

The  alleged  misdirection  consisted  in  the  jury  being  told  that 
they  were  not  bound  to  estimate  the  value  of  the  ground  and 
buildings  for  which  plaintiff  was  entitled  to  be  paid,  as  land 
irrevocably  appropriated  to  spiritual  purposes,  of  which  the 
plamtiff  could  make  no  pecuniary  advantage,  but  that  it  was  com- 
petent to  them  to  form  their  estimate  of  the  value,  with  reference 
to  all  the  circumstances  that  had  appeared  in  evidence  before  them, 
and  the  question  being  left  upon  the  evidence  in  the  cause  to  the 
unfettered  judgment  of  the  jury.  The  Court  is  of  opinion  that  there 
was  no  misdirection  in  thus  submitting  the  question  of  damage  to 
the  jury. 

The  question  of  value  was  clearly  for  the  jury ;  and  it  may  not 
be  very  plain  by  what  precise  rule  or  test  the  value  should  be 
estimated.  The  owner  is  to  be  paid  the  value.  That  enactment  is 
unaccompanied  by  any  words  of  qualification  or  restriction :  and 
there  seems  no  reason  for  construing  the  words  in  any  other  than 
their  ordinary  sense  and  meaning. 

The  Act  of  Parliament  passed  for  the  purpose  of  withdrawing  the 
church,  ground,  and  buildings  from  the  spiritual  appropriation, 
and  applying  them  to  secular  uses ;  and,  in  connexion  with  that 
determination,  the  duty  was  imposed  of  paying  the  owner  the  value 
of  the  ground  and  buildings  not  forming  the  site  of  the  church : 
and,  in  the  absence  of  any  peculiar  rule  being  prescribed  for  ascer- 
[  •ai?  ]  taining  such  value,  it  is  ^reasonable  to  infer  that  the  value  was  to 
be  ascertained  in  relation  to  the  nature  and  situation  of  the  property 
generally,  and  its  applicability  to  ordinary  purposes,  discharged  of 
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any  prescribed  appropriation.     If  the  Company  had  thought  they     hilcoat 

had  any  claim  to  take  land  to  be  used  by  them  for  secular  purposes,    j^^^  arch- 

but  that  the  owner  was  to  be  paid  only  the  value  estimated  upon    bishops  of 

Ganterbubt 
the  footing  of  its  being  irrevocably  appropriated  to  spiritual  purposes,    and  Yobk. 

they  ought  to  have  asked  Parliament  for  a  distinct  enactment  to 
that  efifect;  when  the  parties  would  have  been  heard  upon  it.  But, 
having  obtained  the  power  to  take  the  property  discharged  of  its 
spiritual  appropriation,  and  to  apply  it  to  secular  purposes,  con- 
nected with  pecuniary  profit,  upon  the  terms  of  paying  the  value 
generally,  the  right  to  insist  upon  having  such  value  estimated 
by  some  peculiar  and  restricted  test,  is  by  no  means  obvious. 

By  the  appropriation  of  property  to  ecclesiastical  or  spiritual 
purposes,  the  owner  voluntarily  sacrifices  the  pecuniary  value  of 
the  property  so  appropriated :  but  he  makes  that  sacrifice  to  obtain 
an  object  which  he  estimates  of  greater  value  than  pecuniary  value. 
But,  when  that  object  is  entirely  withdrawn  from  him,  by  the 
application  of  the  property,  against  his  will,  to  secular  uses,  and 
those  uses  connected  with  pecuniary  profit,  it  does  not  seem  con- 
sistent with  justice  to  estimate  the  value  to  the  owner  upon  the 
footing  of  its  irrevocable  appropriation  to  those  spiritual  purposes 
from  which  it  has  been  already  withdrawn. 

The  several  grounds,  therefore,  upon  which  it  has  been  attempted 
to  support  the  rule,  having  failed,  the  rule  must  be  discharged. 

Ride  discharged. 


NEWTON  V.  CHAPLIN.  i^ 

(10  C.  B.  366—369 ;  S.  0.  19  L.  J.  C.  P.  374 ;  14  Jiir.  1121.)  L  366  ] 

Where  a  written  document  is  in  the  possession  of  a  witness  who  is  not 
compellable  to  produce  it,  and  he  refuses  to  do  so,  secondary  evidence  of  the 
contents  is  admissible. 

Where  a  person,  not  party  to  a  suit,  attends  on  a  common  subpcsna,  and 
IB  called  as  a  witness,  and  refuses  to  permit  the  production  of  a  document 
which  his  attorney  has  brought  into  Court  in  obedience  to  a  ^ubpcena  duces 
tecum,  but  which  the  latter  also  declines  to  produce ;  the  plaintiff,  having 
done  everything  that  could  be  done  to  make  apparent  the  impossibility  of 
using  the  primary  means  of  proof,  is  entitled  to  resort  to  secondary  evidence 
of  the  contents,  and  is  not  precluded  from  so  doing  by  his  omission  to  serve 
the  client  with  a  subpcena  duce$  tecum, 

A  barrister,  party  to  a  cause,  cannot  be  allowed  to  address  the  Court, 
where  he  is  represented  by  counsel. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  to  recover  the  balance  of  a  deposit  of  two  guineas  per  share 
paid  bj  the  plaintiff  upon  forty  shares  which  had  been  allotted  to 
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Newton      him  in  *a  projected  Company  called  the  Direct  Sheffield  and 
Chaplin.     Manchester  Railway  Company. 
[  *3o7  ]  The  defendant  pleaded  non  assumpsit. 

At  the  trial  before  Wilde,  Ch.  J.,  at  the  sittings  at  Westminster, 
after  Michaelmas  Term,  1848,  the  plaintiff  sought  to  sustain  his  case 
by  showing  that  the  defendant  was  the  managing  director  of  the 
Company,  and  that,  by  his  connivance,  and  that  of  others  asso- 
ciated with  him  in  the  management,  advertisements  had  been  issued 
containing  false  and  fraudulent  statements,  by  which  the  plaintiff 
had  been  induced  to  take  the  shares  and  pay  the  deposit,  and  also 
by  showing  a  failure  of  consideration. 

One  Newton,  a  news-agent,  was  called  for  the  purpose  of  producing 
the  manuscript  of  certain  advertisements  which  had  been  sent  to 
him  by  the  secretary  of  the  Company  for  insertion  in  various  news- 
papers ;  and,  in  particular,  it  was  proposed  to  give  evidence  of  the 
insertion  of  one  in  the  Times  of  the  17th  of  October,  1845,  which 
was  said  to  contain  false  and  fraudulent  statements  as  to  the  position 
and  prospects  of  the  Company.  This  being  objected  to  on  the  part 
of  the  defendant,  on  the  ground,  that,  as  the  case  then  stood,  there 
was  no  evidence  before  the  jury  to  connect  the  defendant  with  those 
by  whose  authority  the  advertisement  had  been  inserted,  and  the 
Lord  Chief  Justice  being  of  opinion  that  the  evidence  was  not 
admissible,  unless  the  defendant  could  be  shown  to  have  been  at 
that  period  connected  with  the  Company,  it  was  then  proposed,  on 
the  part  of  the  plaintiff,  to  put  in  the  minute-book  of  the  Com- 
pany; and,  for  this  purpose,  he  called  Mr.  Fry,  the  defendant's 
attorney. 

It  appeared  that  Fry  had  been  solicitor  to  the  Company ;  that  the 
Company  was  dissolved ;  and  that  one  half  of  the  deposit  upon 
each  share  had  been  returned  to  the  allottees.  Fry  had  been  served 
[  *358  ]  with  a  subpoena  *duces  tecum.  He  stated  that  he  held  the  book  in 
his  hand  ;  but  he  declined  to  produce  it,  on  the  ground  of  privilege 
in  William  Chaplin,  the  defendant's  brother,  from  whom  he.  Pry, 
had  received  it  for  the  purpose  of  defending  him  in  an  action 
brought  against  him  as  a  member  of  the  provisional  committee. 

The  LoBD  Chief  Justice,  having  consulted  the  other  Judges  (i), 
who  were  sitting  in  banco  in  the  adjoining  Court,  decided  that  Fry 
was,  under  the  circumstances,  justified  in  declining  to  produce  the 
book. 

William  Chaplin  was  in  Court,  having  been  served  by  the  plaintiff 
(1)  CoLTMAir,  J.,  Maule,  J.,  Cbesswell,  J.,  and  Wiluams,  J. 
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with  a  common  subpoena;  and  he  was  asked  whether  he  would      Nbwton 
consent  to  the  book  being  produced,  but  he  declined  to  do  so.  Chaplin. 

The  plaintiff  then  proposed  to  give  secondary  evidence  of  the 
contents  of  the  book,  from  the  mouth  of  the  secretary  of  the 
Company.  But  it  was  insisted,  on  the  part  of  the  defendant,  that, 
inasmuch  as  William  Chaplin,  the  client,  had  not  been  served  with 
a  mbpotna  duces  tecum,  the  plaintiff  had  not  done  all  that  he  was 
bound  to  do,  to  show  the  primary  evidence  to  be  unattainable,  and 
consequently  was  not  entitled  to  give  secondary  evidence. 

The  Lord  Chibf  Justice  expressing  himself  of  opinion  that  this 
objection  was  well  founded,  the  plaintiff  submitted  to  be  nonsuited. 

Atherton,  in  Michaelmas  Term,  1848,  moved  for  a  new  trial,  on 
the  ground  that  secondary  evidence  of  the  contents  of  the 
minute-book  ought  to  have  been  admitted : 

The  plaintiff  could  not  have  anticipated  that  Fry  would  object  to 
produce  the  book ;  nor  could  he  know  the  party  on  whose  account 
the  privilege  was  to  be  set  up.    The  attorney  held  the  book  equally 
on  behalf  of  all  *who  might  be  interested  therein  in  the  like  degree       [  *359  1 
with  William  Chaplin,  and,  amongst  others,  for  the  plaintiff  himself. 

(WniDB,  Ch.  J. :  He  did  not  receive  the  book  as  the  general 
attorney  for  the  Company,  but  as  the  attorney  for  William  Chaplin 
only»  and  for  the  sole  purpose  of  his  defence,  after  the  Company 
had  ceased  to  exist.) 

Considering  the  circumstances  under  which  the  plaintiff  was  excluded 
from  the  best  evidence,  he  clearly  ought  to  have  been  allowed  to 
resort  to  secondary  evidence. 

(Maulb,  J. :  In  effect,  you  say  that  he  had  used  due  diligence.) 

Precisely  so.  In  Marston  v.  Dowries  (i),  where,  in  an  action  against 
a  mortgagor,  the  attorney  for  the  mortgagee,  who  had  the  mortgage 
deed,  declined  to  produce  it,  Pattbson,  J.,  allowed  secondary 
evidence  to  be  given  of  its  contents :  and  the  Coubt  upheld  his 
ruling  (2).  So,  in  Doe  d.  Oilbert  v.  Ross  (8),  it  was  held,  that, 
where  a  deed  is  in  the  hands  of  an  attorney,  who  holds  it,  not 
merely  as  attorney,  but  as  a  security  for  money  owing  to  him  from 
his  client,  and  the  attorney,  being  called  on  a  svhpcena  duces  tecum, 
refuses  to  produce  the  deed  on  the  ground  of  his  own  lien,  the  party 

(1)  6  Car.  &  P.  381.  (3)  56  R.  R.  639  (7  M.  &  W.  102). 

(2)  lAd.ftE1.31;4Nev.   &  M.  86 
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Newton  calling  for  the  production  of  the  deed  is  entitled  to  give  secondary 
Chaplik.  evidence  of  its  contents.  Parkb,  B.,  in  the  coarse  of  the  argument, 
says  (1) :  ''  If  a  party  does  all  in  his  power  to  produce  the  deed, 
but  is  not  able  to  procure  its  production,  is  not  that  enough  ?  Then, 
is  it  not  enough  to  subpoena  the  attorney,  duces  Ucuin,  to  produce  it  ? 
Marston  v.  Downes  appears  to  have  settled  that  it  is." 

(Wilde,  Ch.  J. :  Due  diligence  being  used.) 

Subpoenaing  the  attorney,  in  whose  possession  the  deed  was,  is  using 
due  diligence,  in  the  sense  meant  by  Fabre,  B.     *    *     * 

[  360  ]  (WiLDB,  Ch.  J. :  I  thought  there  had  not  been  sufficient  diligence 

used,  to  entitle  the  plain tifif  to  give  secondary  evidence,  William 
Chaplin  not  having  been  served  with  a  svbposna  dtices  tecum.  I 
adopted  that  view  from  the  case  of  Bowles  v.  Johnson  (2).  I  have 
known  such  evidence  rejected  on  that  ground  in  many  cases.) 

The  plaintiff  had  no  means  of  knowing  that  Fry  had  received  the 
book  from  William  Chaplin. 

[  •861  ]  (Maulb,  J. :  He  might  *have  asked  Fry.) 

It  was  reasonable  to  presume  that  he  had  the  book  from  the  Com- 
pany, as  he  had  been  their  attorney :  the  not  having  asked  Fry, 
therefore,  cannot  be  called  want  of  due  diligence.  Secondary 
evidence  was  admitted  in  Ditcher  v.  Kenrick  (3). 

A  rule  nisi  having  been  granted, 

BoviU,  in  Michaelmas  Term,  1849,  showed  cause : 

The  LoBD  Chief  Justice  was  perfectly  right  in  refusing  to  compel 
Fry  to  produce  the  book  in  question.  It  came  into  his  possession  as 
the  attorney  of  William  Chaplin  only,  and  for  the  purpose  of  defend- 
ing him  against  an  action.  To  say  that  the  plaintiff  had  an  interest 
in  the  book,  is  a  fallacy ;  for,  the  very  ground  of  the  action,  is,  a 
repudiation  by  Mr.  Newton  of  all  connection  with  the  Company. 

With  respect  to  the  admissibility  of  secondary  evidence,  the 
objection  is,  that  the  plaintiff  had  not  done  all  that  was  requisite 
to  entitle  him  to  give  secondary  evidence  of  the  contents  of  the 
book.  Undoubtedly,  there  are  authorities  to  show,  that,  where  an 
attorney  refuses  to  produce  a  deed  or  other  document,  or  to  state 

(1)  56  E.  B.  649  (7  M.  &  W.  114).  (3)  1  Car.  &  P.  161. 

(2)  1  W.  Bl.  36. 
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its  contents,  the  other  party  may  give  secondary  evidence;  but     Nbwtom 
that  is  only  provided  he  has  used  all  dae  diligence  to  obtain  the     ghaplin. 
best  evidence,  by  serving  the  client  with  a  subpoena  duces  tecum. 
Marston  v.  Dowries  has  been  explained,  and  placed  upon  a  more 
correct  footing,  in  a  recent  case  of  Hibberd  v.  Knight  (i),  where  it 
was  held  that  an  attorney  cannot  be  compelled  by  the  Court  to 
disclose  the  contents  of  a  client's  deed  in  his  possession,  but  that, 
if  he  do  so  willingly,  the  evidence  may  be  received.    Parks,  B., 
there  says  :  ''  The  case  of  Marston  v.  Downes  is  often  referred  to. 
There,  a  witness,  an  attorney,  refused  to  produce  a  title-deed, 
because  *it  was  his  client's,  but  he  told  the  contents  of  the  deed      [  *3^^  3 
willingly.     My  brother  Ludlow  objected  to  the  evidence,  not  on 
the  ground  that  the  attorney  was  privileged,  but  that  no  secondary 
evidence  could  be  given  of  the  deed,  which  was  itself  in  existence. 
My  brother  Patteson  ruled  that  secondary  evidence  might  be  given, 
as  the  party  was  not  obliged  to  give  up  his  deeds,  and  that,  if  the 
attorney  did  not  insist  upon  his  privilege,  but  chose  willingly  to 
disclose  the  contents  of  them,  the  evidence  might  be  received. 
Thus  explained,  the  case  is  correct.    Where  a  deed  is  in  the 
possession  of  a  person,  which  he  is  not  obliged  to  produce  under  a 
subpoena  duces  tecum,  you   may  give  secondary  evidence  of  its 
contents,  as  you  have  done  every  thing  to  obtain  it.    The  cases  of 
Ditcher  v.  Kenrick  (2)  and  Doe  d.  OUbert  v.  Ross  (a)  are  authorities 
which  show  this."    And  Aldbbson,  B.,  said  :  ''  The  second  point  in 
the  case  of  Marston  v.  Downes  requires  explanation.    It  would 
seem,  from  the  report  of  that  case,  that  an  attorney  can  be  com- 
pelled by  the  Court  to  divulge  the  contents  of  his  client's  deed. 
The  Court  will  hear  him,  and  receive  his  evidence,  if  he  does  so 
willingly;  but  the  Court  cannot  insist  upon  it." 

(Maulb,  J. :  I  presume  that  the  learned  Barons  do  not  mean  that 
the  attorney  may  in  all  cases  betray  his  client.) 

Hibberd  v.  Knight  was  acted  upon  in  Doe  d.  Lord  Egremont  v. 
Langdon{4).    ♦     ♦     * 

Newton,  in  person,  was  desirous  of  being  heard  in  support  of       [  863  ] 
the  rule,  together  with  Atherton. 

(WiLDB,  Ch.  J. :  We  cannot  hear  the  plaintiff  in  person,  and  by 

(1)  76  B.  B.  477  (2  Ex.  11).  (3)  66  E.  B.  639  (7  M.  &  W.  102). 

(2)  1  Car.  &  P.  161.^  (4)  76  B.  B.  389  (12  Q.  B.  711). 


608  1850,     C.  P.     10  C.  B.  363—364.  [b.r. 

Newton      counsel  also :  the  circumstance  of  the  plaintiff's  being  a  member  of 
Chaplin.     ^^^  ^^^  ^^^^  ^^^  place  him  in  a  better  position  in  this  respect  than 
another  person.) 

The  Court  may  in  its  discretion  hear  both. 

(WiLDB,  Ch.  J. :  I  think  not.) 

In  NewUm  v.  Harland  (i),  Tindal,  Ch.  J.,  permitted  me  to  argue  in 
my  own  case,  in  conjunction  with  Warren, 

(Maulb,  J. :  You  must  make  your  election  to  be  heard  by  your- 
self or  by  your  counsel.  We  will  at  present  hear  either ;  and, 
when  the  proper  time  arrives,  we  will  consider  what  course  ought 
to  be  pursued.) 

AiherUm^  in  support  of  the  rule  : 

The  defendant's  counsel  has  very  ingeniously  evaded  the  real 
question  between  these  parties.  Newton  was  equally  interested 
[  *36i  ]i  *with  William  Chaplin  in  the  book  which  contained  the  account  of 
the  proceedings  of  the  Company.  There  was  no  doubt  as  to  the 
nature  of  the  book ;  nor  was  it  disputed  that  Newton  had  paid  the 
deposit  and  obtained  scrip.  In  whose  hands  soever,  therefore,  the 
book  might  be,  the  person  holding  it,  held  it  as  trustee  for  all  who 
were  interested  in  the  concern.  Unless  it  can  be  said  that  the 
provisional  committee  only  were  interested  in  the  book,  it  is 
difficult  to  conceive  how  any  doubt  could  arise.  The  bringing  of 
the  action  does  not  involve  a  repudiation  by  .the  plaintiff  of  all 
connection  with,  or  interest  in,  the  Company.  The  plaintiff  claims 
to  be  entitled  to  recover  back  money  which  he  has  by  misrepre- 
sentation and  fraud  been  induced  to  part  with.  The  very 
foundation  of  that  claim  is,  that  he  is  a  scrip-holder. 

(Maulb,  J. :  A  man  has  a  document  in  his  possession,  the  dis- 
closure of  which  may  utterly  ruin  him.  For  his  necessary  defence 
in  another  action,  he  confides  it  to  his  attorney.  Is  it  to  be  said 
that  the  attorney  is  bound  to  produce  it,  because  some  other 
person  whom  he,  the  attorney,  does  not  represent,  and  has  no 
connection  with,  has  an  interest  in  it  ?) 

If  the  book  had  remained  in  the  hands  of  William  Chaplin,  he 

(1)  56  B.  B.  468  (1  Man.  &  G.  650). 
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might  have  been  compelled  to  produce  it  by  means  of  a  subpoena     Newton 
duces  tecum.  Cha*plin. 

(Maule,  J. :  The  necessary  effect  of  the  doctrine  you  are  con- 
tending for,  will  be,  that  henceforth  no  man  can  safely  trust  his 
attorney  with  his  secrets  or  his  deeds.  Fry  had  been  served  with 
a  subpoena  duces  tecum;  but  William  Chaplin  had  not.  The 
privilege  of  the  latter  as  to  the  book  was  the  same  in  the  hands  of 
Fry,  as  if  he  had  kept  the  book  in  his  own  hands.  Its  non-production 
was  clearly  right.) 

Then,  immediately  upon  the  refusal  of  Fry  to  produce  the  book, 

the  plaintiff  was  entitled  to  give  secondary  evidence  of  its  contents  : 

and,  assuming  that  that  is  not  so,  the  fact  of  William  Chaplin 

himself  being  in  Court,  *and  brought  there  as  a  witness  for  the      [  *365  ] 

pliiintiff,  though  without  a  subpoena  du^es  tecum,  unquestionably 

gave  him  that  right.     The  rule  to  be  deduced  from  all  the  cases,  is, 

that,  where  a  deed  is  in  Court,  in  the  hands  of  an  attorney,  who 

has  received  a  subpoena  duces  tecum,  and  who  declines  to  produce  it, 

on  the  ground  of  privilege,  and  the  claim  of  privilege  is  admitted, 

all  the  sources  of  primary  evidence  are  exhausted,  and  the  party 

calling  for  the  deed  is  entitled  to  give  secondary  evidence  of  its 

contents,  notwithstanding  the  client  has  not  been  served  with  a 

subpoena  duces  tecum. 

(Maule,  J. :  Do  you  rely  on  the  document's  being  in  Court,  as  a 
material  circumstance  ?) 

It  may  or  may  not  be.     The  proposition  contended  for  was  expressly 

admitted  in  Marston  v.  Doivnes  (i),  which  was  confirmed  in  Hibbei'd 

y.  Knight  (2),  except  in  so  far  as  the  latter  case  rectifies  an  error  in 

the  former.     In  Ditcher  v.  Kenrick  (8),  the  rule  is  stated  without 

any  qualification  ;  as  also  in  Doe  d.  Lord  Egremont  v.  Langdon  (4). 

The  fact  of  William  Chaplin's  having  been  served  only  with  a 

common  subpoena,  makes  no  difference.    A  subpoena  duces  tecum  is 

but  a  means  to  an  end  :  if  the  party  and  the  document  are  both  in 

Court,  the  Court  has  power  to  compel  production,  no  matter  how 

the^'   come   there.     What  is   the  ground   upon  which   secondary 

evidence  is  received?    The  Court  is  bound  to  administer  justice 

upon  the  best  possible  evidence :  but,  inasmuch  as  the  party  may, 

without  any  default  of  his  own,  be  disabled  from  adducing  primary 

(1)6  Car.  &  p.  381 ;  1  Ad.  &  EL  31 ;  (3)  1  Car.  &  P.  161. 

4  Xev.  A  P.  861.  (4)  76  E.  E.  389  (12  Q.  B.  711). 

(2)  76  B.  B.  477  (2  Ex.  11). 
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Nkwton  evidence,  upon  his  showing  that  due  diligence  has  been  used  for 
Chaplin.  ^^^^  purpose,  secondary  evidence  is  let  in.  [He  referred  to 
[  366  ]  Snellgrove  v.  Stevens  (i)  and  Doe  d.  Loscombe  v.  Clifford  (2).]  Here, 
all  had  been  accomplished  that  could  usefully  be  done.  The 
attorney,  in  whose  custody  the  book  was,  had  been  served  with  a 
aiibponna  dmes  tecum,  and  had  the  deed  in  Court ;  and  the  client 
was  in  Court  under  a  common  subpoena :  to  have  served  the  latter 
with  a  subpoena  duces  tecum,  when  the  document  was  not  in  his 
custody,  would  have  carried  the  case  no  further. 

Newton  now  claimed  to  be  heard. 

Per  CuRUM : 

Counsel  having  been  heard,  it  would  be  contrary  to  reason  and 

precedent  to  hear  the  party  also. 

Cur,  adv.  vult. 

Maulb,  J.,  now  delivered  the  judgment  of  the  Court: 

[  367  ]  In  this  case,  a  rule  was  obtained  for  a  new  trial,  on  the  ground 

of  the  improper  rejection  of  evidence. 

The  action  was  brought  to  recover,  as  money  had  and  received  to 
the  plaintiff's  use,  the  deposits  paid  on  an  allotment  of  shares  in 
the  Sheffield  and  Manchester  Bailway,  against  the  defendant,  as 
one  of  the  directors  of  the  Company,  on  the  ground  of  fraud,  and 
failure  of  consideration. 

In  the  course  of  the  plaintiff's  case,  it  was  attempted  to  connect 
the  defendant  with  the  act  of  inserting  an  advertisement  in    a 
newspaper;    and,  in  order  to  do  so,  it  was  proposed  to  put  in 
evidence  the  minute-book  of  the  provisional  committee.     For  that 
purpose,  an  attorney  named  Fry,  who  had  been  attorney  for  the 
Company,  and  who  had  been  served  with  a  subpoena  du<:es  tecum  as 
to  the  book  in  question,  was  called  as  a  witness.    He  said  that  he 
had  the  book  with  him  in  Court :  but  he  refused  to  produce   it, 
because  he  had  received  it  professionally,  from  the  defendant's 
brother,  William  Chaplin.    The  Lord  Chief  Justice,  before  whom 
the  cause  was  tried,  after  having  consulted  the  Judges  then  sitting 
in  banco  in  the  adjoining  Court,  decided  that  the  witness  was 
justified  in  this  refusal:  whereupon  it  was  proposed,  on  the  part 
of  the  plaintiff,  to  give  secondary  evidence  of  the  contents  of  the 
book,  by  the  examination  of  the  secretary  of  the  Company. 

William  Chaplin  had  been  subpoenaed  by  the  plaintiff,  and  had 
(1)  Car.  &  M.  508.  (2)  80  B.  B.  846  (2  Car.  i^  Kir.  448). 
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been  examined  as  a  witness ;  and,  on  being  asked,  he  objected  to     Newton 
the  book  being  produced.    But,  as  he  had  not  been  served  with     chaplin. 
a  subpcena  duces  tecum^  it  was  contended  by  the  counsel  for  the 
defendant,  that  secondary  evidence  was  not  admissible:   and  the 
Lord  Chief  Justice,  being  of  that  opinion,  refused  to  receive  it. 

The  plaintiff  having  been  nonsuited,  afterwards   obtained   *a      I  *3<>8  ] 
rule  for  a  new  trial,  on  the  ground  that  secondary  evidence  ought 
to  have  been  admitted. 

The  general  doctrine  is  clear,  that,  if  a  written  document  is  in 
the  possession  of  a  witness  who  is  not  compellable  to  produce  it, 
and  he  refuses  to  do  so,  secondary  evidence  of  the  contents  is 
admissible.  But,  in  Doe  d.  Gilbert  v.  Ross  (i),  a  point  was  suf;[gested 
by  the  Court  of  Exchequer  (which  it  became  unnecessary  to  decide), 
that,  if  the  witness,  who  refuses  to  produce  the  deed,  bean  attorney, 
relying  on  the  privilege  of  his  client,  it  is  possible,  that,  although  the 
attorney  might  refuse  to  disclose  the  instrument  which  was  confided 
to  him  by  his  client,  the  client  himself  might  not  be  unwilling  that 
it  should  be  disclosed ;  and  therefore,  unless  he  is  subpoenaed  to 
produce  the  instrument,  and  refuses  to  do  so,  all  has  not  been  done 
which  might  be  done  to  show  the  primary  evidence  unattainable ; 
and,  consequently,  that  secondary  evidence  is  not  admissible. 

In  the  present  case,  the  client,  William  ChapUn,  having  attended 
on  a  common  subpoena,  and  having  been  called  as  a  witness, 
refused  to  permit  the  production  of  the  book,  which  the  attorney 
had  brought  into  Court  in  obedience  to  a  subpcena  duces  tecum. 
And  the  only  objection,  is,  that  the  client  himself  had  not  been 
served  with  a  subpcena  duces  tecum. 

But  we  are  of  opinion,  in  accordance  with  the  decision  of 
Alperson,  B.,  in  Doe  d.  Losconibe  v.  Clifford  (2),  that,  as  the  book 
^as  actually  in  Court  and  the  plaintiff  had  procured  the  attend- 
ance, as  witnesses,  of  both  the  attorney  and  the  client,  who 
expressed  in  Court,  their  refusal  to  allow  the  book  to  be  produced, 
he  had  done  every  thing  that  could  be  done  to  make  apparent  the 
impossibility  of  using  the  primary  means  ♦of  proof  ;  and,  conse-  [  ♦369  ] 
quently,  that  he  was  entitled  to  resort  to  secondary  evidence. 

We  are,  therefore,  of  opinion  that  the  rule  for  a  new  trial  must 

be  made  absolute. 

Rule  absolute  (3). 

(1)  56  R.  B.  639  (7  M.  &  W.  102).  to   determine    whether   or     not    the 

(2>  80  E.  B.  846  (2  Oar.  &  Kir.  448).      attorney  was  compelled  to  produce  the 
(3)  The    conclusion    to  which   the      book  at  the  trial. 
CoUBT  came  rendered  it  uunecessaiy 
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1850.  FOED   V.   GEAHAM. 

^2L^'  (10  C.  B.  369.) 

[  '^^y  ]  jt  is  entirely  in  the  discretion  of  a  Judge,  to  grant  or  refuse  a  hahenB 

corpus^  to  enable  a  prisoner  to  attend  to  show  cause  against  a  summons. 
Sembkj  that  a  special  ground  should  be  laid  for  such  an  application. 

The  plaintiff,  being  a  prisoner  in  the  Queen's  Prison,  applied 
to  Maule,  J.,  at  chambers,  for  a  liabeaa  corpus  to  enable  him  to 
appear  to  show  cause  against  a  summons.  The  learned  Judge 
refused  to  grant  it ;  and,  a  second  summons  having  been  taken 
out,  an  order  was  made  thereon,  which  was  afterwards  made  a 
rule  of  Court. 

Hawkins  now  moved  for  a  rule  to  show  cause  why  the  order 
and  rule  of  Court  should  not  be  set  aside,  on  the  ground  of  the 
improper  refusal  of  the  habeas. 

Maule,  J. : 

I  do  not  see  why  a  prisoner  should  have  a  Ivaheas  corpus 
whenever  he  pleases,  in  order  that  he  may  come  out  and  conduct 
his  business,  whether  that  business  consists  of  a  proceeding  in 
Court  or  at  chambers,  or  of  anything  else. 

Jervis,  Ch.  J. : 

The  matter  is  clearly  in  the  discretion  of  the  Judge ;  and  I 
think  the  refusal  was  justified,  no  special  ground  being  laid  for 
the  indulgence. 

The  rest  of  the  Court  concurring. 

Rule  refused. 


i8:>o.  HOOPEE  V.  WOOLMEE. 

'^^ ''  (10  C.  B.  370—379 ;  S.  C.  20  L.  J.  C.  P.  63 ;  1  L.  M.  &  P.  634.) 

L  ^^^  J  In  assumpsit  on  the  following  memorandum  :  *•  A.  agrees  to  let,  and  B. 

to  take,  two  rooms  in  the  messuage  of  A.,  at  the  rent  of  40/.  per  annum, 
payable  quarterly ;  and  B.  agrees  to  pay  the  proportion  of  rates,  taxes,  and 
assessments,  which  now  are,  or  hereafter  may  be,  assessed  on  the  premises 
so  taken  by  B.,*'  the  declaration  alleged,  that,  whilst  B.  was  tenant,  divers 
rates,  &c.,  were  assessed  on  the  messuage ;  that  the  said  rates,  &c.,  became 
due  on  a  certain  day,  and  were  paid  by  A. ;  and  that  the  prt»per  and 
reasonable  proportion  of  the  said  last-mentioned  rates,  &c.,  to  be  paid  by  B. 
in  respect  of  the  demised  premises  according  to  the  agreement,  was  **  t^ 
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certain  proportion  thereof,  to  wit,  one  third  part  thereof,  amounting,  to  wit,        Hooper 
to  50/.,"  of  all  which  B.,  before  the  commencement  of  the  suit,  had  notice,  ^' 

and  was  then  requested  by  A.  to  paj'  the  same,  &c. :  \oolmkr. 

Held,  that  a  plea  traversing  the  request  to  pay,  was  bad,  as  attempting 
to  raise  an  immaterial  issue. 

This  was  an  acfcion  of  assumpsit.     The  first  count  of  the  declara- 
tion stated  that  a  certain  agreement  was  made  by  and  between 
the  plaintiff  and  the  defendant,  in  the  words  following,  that  is  to 
say,  **  18th  of  August,  1847.     Memorandum  of  the  terms  on  which 
Mr.  S.  Hooper  agrees  to  let,  and  Mr.  S.  F.  Woolmer  to  take,  the 
ground-floor,  consisting  of  two  rooms,  in  the  messuage  of  the  said 
S.  Hooper,  at  the  rent  of  40Z.  per  annum,  payable  quarterly :  And 
the  said  S.  F.  Woolmer  agrees  to  pay  the  proportion  of  rates,  taxes, 
and  assessments,  whether  Parliamentary,  parochial,  or  otherwise 
(except  landlord's  property-tax),  which  now  are,  or  hereafter  may 
he,  assessed  on  the  said  premises  so  taken  by  the  said  S.  F.  Wool- 
mer."   Mutual  promises.     The  count  then  proceeded  to  aver,  that, 
whilst  the  defendant  ^was  tenant  of  the  said  premises,  divers  rates,       [  *:^7i  ] 
taxes,  and  assessments,  other  than  landlord's  property-tax,  amount- 
ing to  a  large  sum,  to   wit,    250/.,   were   assessed   on    the  said 
messuage  in  the  agreement  mentioned,  whereof  the  said  demised 
premises  were  and  are  parcel  as  aforesaid ;  that  the  said  rates,  taxes, 
and  assessments  became  on  a  certain  day,  to  wit,  the  2nd  of  July, 
1850,  due  and  payable,  and  were  then  respectively  paid  by  the 
plaintiff;  and  that  the  proper  and  reasonable  proportion  of   the 
said  last-mentioned  rates,  taxes,  and  assessments,  to  be  paid  by 
the  defendant  in  respect  of  the  said  demised  premises,  according 
to  the  form  and  effect  of  the  said  agreement,  was  a  certain  pro- 
portion thereof,  to  wit,  one  third  part  thereof,  amounting,  to  wit, 
to  the  sum  of  501.,  of  all  which  the  defendant,  before  the  com- 
mencement of  the  suit,  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  the  last-mentioned  sum  of  money,  &c. 

The  defendant  pleaded,  first,  as  to  122.  10a.,  parcel  of  the  50Z., 
tender. 

Secondly,  that  the  defendant  was  not  requested  to  pay,  in  manner 
and  form  as  in  the  declaration  alleged. 

Fourthly,  as  to  the  residue  of  the  50!.,  that  the  proper  and 
reasonable  proportion  of  the  said  rates,  taxes,  and  assessments  to 
be  paid  by  the  defendant,  in  respect  of  the  said  demised  premises, 
was  a  certain  proportion,  amounting  to  the  sum  of  12Z.  lOa.  and  no 
more,  absque  hoc,  that  the  said  proper  and  reasonable  proportion  of 
the  said  rates,  taxes,  and  assessments,  was  a  certain  proportion  or 
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HooPEB      part  thereof,  to  wit,  the  sum  of  50{.,  in  manner  and  form  as  in  the 
WooLMER.     declaration  alleged. 

The  plaintiff  demurred  to  the  second  plea,  assigning  for  cause 
that  it  attempted  to  raise  an  immaterial  issue  ;  and  to  the  fourth, 
on  the  ground  of  uncertainty  and  multifariousness,  it  being  uncer- 
tain whether  the  plea  meant  to  traverse  the  allegation  that  the 
proportion  of  one  third  was  the  proper  one,  or  that  the  rates 
[  '372  j       amounted  ♦to  50Z.,  or  to  put  in  issue  both  the  proportion  and  the 

amount. 

♦  *  *  *  ♦ 

\  373  ]  Couch,  in  support  of  the  demurrer  : 

The  second  plea  is  bad  for  seeking  to  put  in  issue  an  immaterial 
averment  in  the  declaration,  viz.  the   request.      The    declaration 
alleges  the  fact  of  the  assessment,  and  of  the  payment  of  the  rates 
and   taxes  by  the  plaintiff,  and  that   the   defendant   had   notice 
thereof.     There  is  nothing  in  the  agreement  requiring  any  special 
request  to  the  defendant  to  pay    his  proportion:    his  duty  and 
liability  to  pay  arose    immediately    upon    the    payment    by  the 
plaintiff.     In   Wallis  v.  Scott  (i),  the   plaintiff   declared  that  the 
defendant,  in  consideration  the  plaintiff  would  make  him  a  set  of 
sails  worth  452.,  promised  to  pay  so  much  for  them  upon  request ; 
and  averred  that  he  made  the  said  sails,  and  that  the  defendant, 
although  often  requested,  refused  to  pay.     Upon  demurrer,  it  was 
contended,  first,  that  '*  this  being  a  special  contract,  the  plaintiff 
must  show  a  performance  of  all  on  bis  part,  which  he  had  not  done  ; 
for,  he  had  not  averred  that  he  made  the  sails  worth  451.,  and, 
if  they  were  not  worth  it,   the    defendant   was   not   chargeable. 
Secondly,  the  action  being  founded  upon  the  breach  of  contract, 
there  ought  to  be  a  special  request  laid ;  for,  this  differs  from  the 
cases  where  there  is  a  precedent  debt  or  duty  whereon  to  ground 
[  *374  ]       the  ^promise,  for,  there  it  is  admitted  the  action  is  a  request : 
Selman  v.  King  (2),     The  defendant,  in  consideration  the  plaintiff, 
being  an  inn-keeper,  would  entertain  the  defendant's  commissioners, 
promised  to  pay  for  their  lodging  and  diet  upon   request;  and, 
there  being  nothing  but  the  general  licet  stepiva  requisif,  judgment 
was  arrested  upon  that  distinction    between  a  collateral  contract 
for  a  thing  in  fieri,  and  a  precedent  debt  or  duty.    And  to  the  same 
purpose  is  Hill  v.  Wade  (8).     In  Birka  v.  Trippet  (4),  assumpsit  on 

(1)  1  Stra.  88.  (3)  Cro.  Jac.  523. 

(2)  Cro.  Jac.  183.  (4)  1  Wnjs.  32. 


?0L.  Lxxxiv.l     1850.     C.  p.     10  C.  B.  874— 375.  615 

mutual  promises  to  perform  an  award,  or  pay  each  other  40i.  upon  Hooper 
request,  and  in  an  action  for  the  40Z.,  the  declaration  was  held  ill,  woolmer. 
because  no  request  was  alleged,  and  the  former  cases  and  differences 
were  agreed.  That  no  money  was  to  be  paid  till  two  things  are 
done,  neither  of  which  appear,  1,  the  making  the  sails  of  such  a 
value,  and  2,  a  request  to  pay  for  them."  But  Eyre,  J.,  said :  "  I 
do  not  think  the  value  need  be  alleged ;  but,  if  it  need,  yet  the 
pradicV  takes  it  in ;  for,  if  the  value  be  part  of  the  description, 
then  it  is  averred  that  the  plaintiff  made  such  a  set  of  sails  as  was 
agreed  upon,  that  is,  a  set  of  sails  which  answers  every  part  of  the 
description.  Where  notice  or  request  are  by  law  necessary,  there 
the  general  averment  will  not  be  sufficient ;  but  it  must  be  parti- 
cularly set  forth,  that  the  Court  may  judge  whether  the  notice  or 
request  were  sufficient.  But,  in  this  case,  I  take  it  no  request  was 
necessary ;  for,  on  the  making  the  sails,  the  money  immediately 
becomes  due.  If  I  promise  a  tailor,  that,  in  consideration  he  will 
make  me  a  suit  of  clothes,  I  will  pay  him  so  much,  there  needs  no 
request ;  for,  as  soon  as  he  has  done  his  part,  there  is  a  duty  vested 
in  him.  And  this  differs  from  the  cases  where  the  payment  is  to 
be  to  a  third  person,  or  where  an  award  directs  a  request ''  (0- 
♦Here,  there  is  a  general  allegation  of  notice,  which  is  not  denied.         [  '375  ] 

(Maule,  J. :  The  defendant  agrees  to  pay  a  proportion  of  rates 
and  taxes.  When  the  proportion  payable  by  him  is  ascertained,  a 
request  to  pay  is  no  more  necessary  than  a  request  to  pay  the  rent.) 

Clearly  not. 

The  fourth  plea  is  also  bad,  as  attempting  to  put  in  issue 
immaterial  matter,  viz.  the  precise  amount  of  the  proportion  due. 

Needham  (with  whom  was  J.  H.  Hodgson) ^  contra: 

The  contract,  as  set  out  in  the  declaration,  is  a  peculiisir  one,  and 

is  not  properly  open  to  the  construction  sought  to  be  put  upon  it 

by  the  other  side.     Supposing  the  plaintiff  to  be  entitled  to  claim  a 

proportion  of  the  rates  and  taxes  assessed  upon  the  premises,  not 

generally,  but  **  so  taken  by  the  defendant,"  there  is  no  distinct 

averment  that  there  has  been  such  an  assessment. 

(1)  The  reporter  adds,  "Afterwards,  121  [Ashe  v.  Doughty);  3   Bulst.  258 

the    Court    being    fall,    Branthwayte  (Payn  v.  5f%) ;  2  Cro.  639  ( ira<«T8  v. 

(Serjt,  pro  de/tudmte)  mentioned  Cro.  Bridge),    And  the  former  cases  of  2 

Eliz.  773  (probably  721,  Thoms(m  v.  Cro.  183  (Sehnan  v.  King),  523  {HiU  v. 

Butler) ;  91  {Ohaston  v.  Oarion) ;  Hutt.  Wade)^  were  denied  per  Eyre,  J.,  and 

107  {Bill  V.  Lake),    And  Yorke  quoted  judgment  given  for  the  plaintiff.'* 
Yclv.   66  {Tht   Case  of  an   Hostler)  \ 
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Hooper  (Mauls,  J. :  The  rooms  would  not  be  rated  separately,  but  jointly 

WooLMER.     ^i^h  ^^6  ^^^^  of  the  messuage. 

Jbrvis,  Ch.  J. :  Is  this  open  to  you  on  general  demurrer  ?) 

The  ground  of  demurrer  is,  that  the  second  plea  puts  in  issue  the 
request,  which  it  is  said  is  immaterial.  There  is  no  distinct  aver- 
ment in  the  declaration  that  .the  defendant  had  notice  of  the  pay- 
ment of  the  rates  and  taxes  by  the  plaintiff,  but  only  a  general 
averment  of  notice  of  all  the  premises.  Wherever  notice  is 
[  •376  ]  necessary,  a  request  *is  also  necessary  ;  and  it  is  always  necessary 
to  allege  a  notice,  and  a  request,  where  the  thing  is  to  be  done  upon 
the  happening  of  a  given  event :  Birka  v.  Trippet  (i)-  It  was  there 
said  by  Saunders,  and  assented  to  by  the  Court,  that,  '*  where  a 
mere  duty  is  promised  to  be  paid  upon  request,  as,  if,  in  considera- 
tion of  all  moneys  lent  to  the  defendant,  he  promised  to  pay  them 
again  upon  request,  no  actual  request  is  necessary,  but  the  bringing 
of  the  action  is  a  sufficient  request;  but  otherwise  it  is  upon  a 
promise  to  pay  a  collateral  sum  upon  request ;  for,  there  an  actual 
request  ought  to  be  made  before  the  action  brought." 

(Williams,  J. :  There,  the  request  was  parcel  of  the  contract.) 

The  plaintiff  has  expressly  alleged  that  the  proportion  of  rates 
and  taxes  payable  by  the  defendant  is  502. ;  and  he  founds  his 
breach  upon  that :  but  he  alleges  it  within  a  series  of  ridelUets, 
which  makes  it  difficult  for  the  defendant  to  take  issue  upon  it. 
The  fourth  plea  states  that  the  proper  and  reasonable  proportion 
of  the  rates  and  taxes  to  be  paid  by  the  defendant,  was  122.  10«., 
and  no  more,  absque  hoc,  that  the  said  proper  and  reasonable  pro- 
portion was  502.,  as  alleged  in  the  declaration. 

(Maulb,  J. :  The  substance  of  the  allegation  is,  that  the  propor- 
tion payable  by  the  defendant,  was  a  sum  of  which  you  had  notice. 
The  plaintiff  was  not  bound  to  make  the  sum  material.  His 
allegation  would  be  supported  by  proof  that  it  was  122.  10«., 
provided  you  had  notice  of  it.  It  may  be  a  question  whether  it 
was  incumbent  on  the  plaintiff  to  give  notice  of  any  proportion  at 
all,  seeing  that  the  matter  was  as  much  in  the  knowledge  of  the 
one  party  as  of  the  other.) 

(1)1  Wme.  Paiind.  32, 
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The  landlord  would  have  the  better  means  of  knowledge.    At  all  Hooprr 

events,  the  jury  must  inquire  what  the  proportion  is ;  and,  *to  woolmkr. 

enable  them  to  do  this,  it  was  essential  that  it  should  be  put  in  [  *377  ] 
issue,  and  this  is  the  only  way  of  doing  so. 

(Maule,  J. :  Might  you  not  have  traversed  the  notice  ?  (i).) 

Couch,  in  reply,  was  stopped  by  the  Court. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment     As  to 

the  second  plea,  the  question  raised,  is,  whether,  under  the  terms 

of  the  contract  declared  upon,  it  was  necessary  that  there  should 

have  been  a  request  by  the  defendant  to  the  plaintiff  to  pay  the 

amount  dne  from  him  in  respect  of  the  rates  and  taxes,  before 

action  brought.     The  state  of  facts  upon  the  record  is  this  :  There 

was  a  letting  by  the  plaintiff  to  the  defendant  of  certain  apartments 

at  a  rent  of  40Z.  per  annum,  j)Zm«  the  proportion  of  rates  and  taxes 

assessed  on  the  premises  so  taken  by  the  defendant.     The  record 

shows  that   the  rates  and   taxes  were  assessed   upon  the  entire 

premises,  and   the  declaration  claims  a  proportionate  part.     The 

question  is,  whether  there  was  a  primary  or  a  secondary  liability 

on  the  defendant  to  pay  such  proportion.     I  think  it  was  a  primary 

liability,  and  that  no  request  was  necessary.     As  to  the  fourth  plea, 

the  plaintiff  is  also  entitled  to  judgment,  unless  the  amount  of  the 

proportion  of  rates  and  taxes  payable  by  the  defendant  was  material, 

which  I  think  it  was  not.    On  both  pleas,  therefore,  the  plaintiff 

will  have  judgment. 

Maulb,  J. :  [  378  ] 

I  am  of  the  same  opinion.     The  declaration  states  an  agreement 

to  pay  a  proportion  of  rates  and  taxes ;  that  rates  wore  payable, 

and  paid  by  the  plaintiff ;  that  a  certain  proportion  was  the  proper 

and  reasonable  proportion  thereof  payable  by  the  defendant ;  and 

that  the  defendant  had  notice  of  the  premises.     I  think  that  shows, 

without  any  allegation  of  request,  a  liability  on  the  part  of  the 

defendant  to  pay  such  proportion.    It  shows  a  debt  due  from  the 

defendant  to  the  plaintiff.    Putting  the  request  in  issue,  therefore, 

{ I }  *'  One  assumes  to  save  harmless  from  which  he  was  not  saved  harmless, 

J.  S.  of  all  obligations  wherein  he  shall  and  doth  not  show  that  he  gave  any 

be    bound    for   J.    N. ;    and,   in    an  notice  to  the  defendant :  yet  held  to  be 

assumpsit  brought,  he  shows  that  he  good  enough.'*    Cited  by  Houghton, 

was  bound  in  an  obligation  for  J.  N.,  J.,  in  Hemming' »  case,  Cro,  Jac.  432, 
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HooPEB  puts  in  issue  an  allegation  that  is  wholly  immaterial.  As  to  the 
wooLsjER.  fourth  plea,  it  is  difiScult  to  understand  what  it  was  intended  to  put 
in  issue.  It  is  suggested  that  it  means  to  put  in  issue  the  precise 
amount  of  the  proportion  of  rates  and  taxes  payable  under  the 
agreement  by  the  defendant.  I  do  not  tliink  the  plaintiff  was  bound 
to  state  the  precise  amount.  The  declaration  alleges  that  the 
proper  and  reasonable  proportion  of  rates  and  taxes  to  be  paid  by 
the  defendant  in  respect  of  the  demised  premises,  was  a  third  part 
thereof,  amounting,  to  wit,  to  50i.,  of  which  the  defendant  had 
notice.  It  may  be  that  notice  of  the  proportion  is  material :  and 
I  incline  to  think  it  is.  If  the  defendant  wished  to  controvert  the 
proportion,  probably  he  might  have  done  so  by  controverting  the 
notice.  But  here  the  defendant  seeks  to  raise  an  issue  which  might 
and  ought  to  have  been  raised  by  paying  money  into  Court. 

Williams,  J. : 

I  am  of  the  same  opinion.  As  to  the  second  plea, — if  the 
defendant  had  thought  it  inconvenient  to  be  liable  to  an  action 
without  a  previous  request  to  pay,  he  should  have  provided  against 
that  inconvenience  in  the  agreement.  The  fourth  plea  is  a  mere 
traverse  of  an  amount,  which  is  wholly  immaterial. 

[  379  ]  Talfourd,  J.,  concurred. 

Judgment  for  the  plaintiff. 

Needham  asked  leave  to  amend,  by  traversing  the  notice. 

Jervis,  Ch.  J. : 

An  amendment  is  never  allowed  after  judgment,  unless  there  are 

special  circumstances  to  warrant  it. 

Amendment  refused. 


i«5o.  REG.    V.  MILL. 

Nov,  J  8. 
(10  C.  B.  379—397  ;  S.  C.  20  L.  J.  C.  P.  16 ;  15  Jur.  59  ;  1  L.  M.  &  P.  695.) 

'-         J  A  count  in  a  scire  facias  to  repeal  a  patent  granted  to  the  defendant  •'for 

improvements  in  instruments  used  for  writing  and  marking,  and  in  the 
construction  of  inkstands,*'  contained  suggestions  (amongst  others)  of  want 
of  novelty  and  utility  in  *'a  certain  part"  of  the  said  invention.  The 
objections  filed  with  the  declaration,  pm-suant  to  the  5  &  6  Will.  IV.  c  8:J, 
8.  5  (1),  pointed  out  the  sixth  claim  in  the  specification  (amongst  others),  as 
wanting  novelty,  and  being  useless.  The  pleas  traversed  all  the  suggestions 
in  the  count. 
After  issue  joined,  the  defendant  filed  a  disclaimer,  under  the  5  &   g 

(1)  See  now  46  &  47  Vict.  c.  57,  s.  26.— J.  G.  P. 
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Will.  lY.  c.  83,  s.  1  (1),  of  the  fifth,  sixth,  seventh,  and  eighth  claims  men-  f^^o. 

tioned  in  his  specification.    These  claims  related  to  pens,  and  to  instruments  r. 

used  for  marking  with  a  stamp.    Those  which  remained  untouched  by  the         Mill. 
disclaimer,  were  for  improvements  in  pen-holders  and  pencil-cases,  and  in 
the  construction  of  inkstands : 

Held,  first,  that  the  disclaimer,  though  filed  and  inrolled  after  issue 
joined,  was  admissible  in  evidence,  and  was  to  be  read  as  part  of  the 
original  specification,  and  need  not  be  pleaded /)«i0  darrein  continuance: 

Secondly,  that  the  objections  filed  pursuant  to  s.  5  were  not  part  of  the 
record,  so  as  to  form  parcel  of  the  issues  to  be  tried : 

Thirdly,  that,  the  disclaimer  being  received,  the  defendant  was  entitled  to 
a  verdict  upon  all  the  issues : 

Fourthly,  that  the  title  of  the  letters-patent  was  satisfied  by  the  specifi- 
tion,  as  amended  by  the  disclaimer. 

Scire  facias.  The  declaration,  dated  the  7th  of  January,  1850, 
recited  the  grant  of  letters-patent  of  the  29th  of  June,  1846,  to  the 
defendant,  for  an  invention  of  **  Improvements  in  instruments  *used  [  *380  j 
for  writing  and  marking,  and  in  the  construction  of  inkstands." 
After  setting  out  certain  of  the  provisoes  in  the  letters-patent  con- 
tained, the  declaration  proceeded  as  follows:  "And  whereas  we 
are  given  to  understand  that  the  said  grant  was  contrary  to  law, 
in  this,  to  wit,  that  a  certain  part  of  the  said  invention  was  not, 
nor  is,  the  working  or  making  of  any  manner  of  new  manufacture ; 
and  also  that  the  said  grant  was  and  is  prejudicial  and  inconvenient 
to  our  subjects  in  general,  in  this,  to  wit,  that  a  certain  part  of  the 
said  invention  was  and  is  useless ;  and  also  that  the  said  William 
Mill  was  not  the  first  and  true  inventor  of  the  said  invention  within 
this  realm ;  and  also  that  the  said  invention  was  not,  at  the  time 
of  making  the  said  grant,  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England  and  Wales,  &c. ;  and  also  that  the  said 
invention  was  not  invented  and  found  out  by  the  said  William 
Mill ;  and  also  that  the  said  William  Mill  did  not  particularly 
describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in 
writing,  under  his  hand  and  seal,  and  cause  the  same  to  be  inrolled 
in  our  said  High  Court  of  Chancery  within  six  calendar  months  of 
the  date  of  the  said  letters-patent :  and  that,  by  means  of  the 
several  premises,  the  said  letters-patent  were  and  are,  and  ought  to 
be,  void  and  of  no  force  or  effect  in  law,"  &c.,  concluding  in  the 
usual  way. 

Fleas,  of  Hilary  Term,  1850 :  first,  as  to  the  first  suggestion  in 
the  said  writ,  that  the  said  part  of  the  said  invention  in  the  said 
first  suggestion  mentioned,  was  and  is  the  working  and  making  of 

(1)  See  now  46  &  47  Vict.  c.  67,  ss.  18— 20.— J.  G.  P. 
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Reo.  a  manner  of  new  manufactare ;  secondly,  as  to  the  said  second 
Mn.L.  suggestion,  that  the  said  part  of  the  said  invention  in  that  sugges- 
tion mentioned  was  not  nor  is  useless;  thirdly,  as  to  the  said  third 
[  •38»  ]  suggestion,  that  he,  the  said  ♦William  Mill,  was  the  first  and  true 
inventor  of  the  said  invention  in  this  realm  ;  fourthly,  as  to  the 
said  fourth  suggestion,  that  the  said  invention  was,  at  the  time  of 
making  the  said  grant,  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England  and  Wales,  &c. ;  fifthly,  as  to  the  said 
fifth  suggestion,  that  the  said  invention  was  invented  and  found 
out  by  the  said  William  Mill ;  lastly,  as  to  the  said  sixth  suggestion, 
that  the  said  William  Mill  did  particularly  describe  and  ascertain 
the  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrument  in  writing,  under  his  hand  and  seal,  and 
did  cause  the  same  to  be  inrolled  in  the  said  Court  of  Chancery, 
within  six  calendar  months  of  the  date  of  the  said  letters-patent. 

Issue  wns  joined  upon  each  of  these  pleas,  in  the  same  Term. 

The  notice  of  objections,  filed  with  the  declaration,  pursuant  to 

the  5th  section  of  the  5  &  6  Will.  IV.  c.  88,  contained,  amongst 

others,  an  objection  to  the  sixth  part  of  the  plaintiff's  invention  as 

described  in  the  specification,  and  to  the  claim  in  respect  thereof, 

[  •382  ]       ^stating  that  such  part  of  the  invention  was  old  and  useless. 

The  trial  took  place  before  Wilde,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  last  Trinity  Term.  For  the  prosecution,  the  letters- 
patent,  the  specification,  and  the  notice  of  objections,  were  ))ut  in. 

The  letters-patent  were  dated  the  29th  of  June,  1846,  and  pur- 
ported to  be  for  an  invention  by  the  defendant  of  "  improvements 
in  instruments  used  in  writing  and  marking,  and  in  the  construction 
of  inkstands." 

The  specification  was  inrolled  on  the  28th  of  December,  1846, 
describing  eleven  different  heads  of  invention.  The  material  parts 
thereof  were  as  follows  : 

'*  The  first  part  of  my  invention  relates  to  improvements  in  ever- 
pointed  pencil-cases."  "What  I  claim  with  respect  to  this  first 
part  of  my  invention,  is,  the  inclosing  a  movement,  such  as  is 
shown  in  figure  1,  in  a  case,  and  the  arrangements  for  working  the 
same,  as  described ;  and,  with  respect  to  the  spring  point,  I  do  not 
claim  the  slitting  the  points  of  pencil-cases,  being  aware  that  such 
points  have  been  slit  before  ;  but  what  I  claim,  is,  the  forming  or 
arranging  of  slit  points  for  ever-pointed  pencil-cases,  in  the  manner 
before  described ;  which  improvements  I  claim  for  ever-pointed 
pencils  in  general," 
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•*  The  second  part  of  my  invention  consists  in  an  improvement        Reg. 
in  pen-holders."     "  What  I  claim  with  respect  to  this  second  part        mill. 
of  my  invention,  is,  the  forming  of  holders  for  pens,  with  spring  or 
yielding  inside  supports  or  bearings  for  pens,  as  herein  described/' 

*'  The  third  part  of  my  invention  also  applies  to  pen -holders." 

"  The  fourth  part  also  relates  to  pen-holders,  such  as  are  generally 
denominated  *  Bramah  Pen-holders.'  " 

The  fifth  and  sixth  parts  of  the  invention  were  described  ♦as       [  'ass  ] 
relating  to  pens :  the  fifth  was,  the  arranging  the  spring  (describing 
it)  80  as  to  support  the  ink  in  the  pen,  and  at  the  same  time  to 
allow  it  to  flow  freely :  the   sixth  was,  "  a  particular  mode  of 
notching  the  pens." 

**  The  seventh  part  of  my  invention  relates  to  the  construction  of 
instruments  for  marking,  with  a  holder  for  the  same,  combined ; 
forming  an  apparatus  for  marking  many  changes  of  dates,  numbers, 
mottoes,  letters,  devices,  or  other  marks  or  impressions,  with  the 
said  apparatus."  '*  What  I  claim  in  respect  of  this  seventh  part  of 
my  invention,  is,  the  construction  of  an  apparatus  for  marking,  as 
hereinbefore  described.'* 

"  The  eighth  part  of  my  invention  relates  to  the  forming  of 
instruments  for  marking,  of  such  novel  and  peculiar  shape,  that 
several  dififerent  devices,  figures,  letters,  mottoes,  &c.,  may  be 
marked  on  sealing-wax  or  any  other  material  capable  of  being 
marked  or  impressed  with  such  instrument."  '^  Wliat  I  claim  with 
respect  to  this  eighth  part  of  my  invention,  is,  the  forming  of  mark- 
ing instruments  of  metal,  glass,  or  other  suitable  material,  as 
herein  described." 

The  ninth,  tenth,  and  eleventh  parts  of  the  invention,  and  the 
claims  in  respect  thereof,  related  to  improvements  in  inkstands. 

For  the  prosecution,  reliance  was  placed  only  upon  the  objection 
which  addressed  itself  to  the  defendant's  sixth  claim,  "  for  a  par- 
ticular method  of  notching  pens,"  which  it  was  insisted  was  old  and 
useless. 

For  the  defendant,  it  was  conceded  that  the  novelty  or  utility  of 
that  part  of  the  invention,  could  not  be  supported.  But  a  dis- 
claimer of  the  fifth,  sixth,  seventh,  and  eighth  parts  of  the 
invention,  and  of  the  claims  in  respect  of  those  parts,  as  mentioned 
in  the  specification,  inrolled  pursuant  to  the  5  &  6  Will.  lY.  c.  88, 
a.  1,  was  ♦oflfered  in  evidence:  and  it  was  insisted  that  the  specifi-  [  *^8^  ] 
cation,  being  read  as  amended  by  the  disclaimer,  was  not  open  to 
the  objection  urged. 
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Rkg.  The  disclaimer,  of  which  the  following  is  the  material  part,  was 

Mill.        not  inroUed  until  after  issue  joined,  viz.  the  28rd  of  April,  1850 : 

''  I,  the  said  William  Mill,  in  my  said  specification,  did  describe 
my  said  invention  to  consist  of  eleven  parts :  and,  since  the  inrol- 
ment  of  the  said  specification,  several  parts  of  the  said  invention 
have  come  into  extensive  public  use,  whilst  several  other  parts  thereof 
have  come  but  little  into  public  use :  and  I  have  been  advised  that 
there  may  be  some  doubts  whether  the  validity  of  the  said  letters- 
patent  may  not  be  injured  by  reason  of  the  comparatively  small 
extent  of  public  utility  of  some  parts  of  my  said  invention.    For 
which  reason,  and  also  for  the  further  reason  that  I  wish  to  avoid 
the  otherwise  necessary  expense  of  proving  them  to  be  useful  in  a 
[  •385  ]       court  of  law,  I  wish  to  disclaim,  and  I  *do  hereby  disclaim,  all  those 
parts  of  my  said  invention  which  are  respectively  described  and 
claimed  in  the  said  specification  as  being  the  fifth,  the  sixth,  the 
seventh,  and  the  eighth  parts  of  the  said  invention.     In  witness 
whereof,"  &c. 

The  Lord  Chief  Justice  intimated  a  doubt  whether  the  dis- 
claimer was  admissible  in  evidence,  and  whether  it  ought  not  to 
have  been  pleaded ;  and  he  observed  that  he  was  bound  to  try  the 
issues  as  joined,  upon  the  validity  of  the  patent  at  the  time  of 
joining  issue.  He  thereupon  directed  a  verdict  for  the  Crown  upon 
all  the  issues ;  reserving  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  disclaimer  was  admissible,  and  sufficient, 
when  admitted,  to  sustain  the  patent. 

Bylea,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  accordingly.  He  referred  to  Pen-y  v.  Skinner  {\),  which  had 
been  cited  at  the  trial,  and  submitted,  that,  admitting  that  case  to 
be  law,  it  could  not  govern  the  present, — the  case  of  a  scire  facias 
and  of  an  action,  standing  upon  totally  di£ferent  foundations. 

Butt  and  Webster  now  showed  cause : 

The  dates  are  material.  The  letters-patent  were  granted  on  the 
29th  of  June,  1846.  The  specification  was  inrolled  on  the  29th  of 
December  in  the  same  year.  On  the  10th  of  December,  1849,  the 
scire  facias  issued.  On  the  7th  of  January,  1850,  the  declaration 
was  delivered,  together  with  a  notice  of  objections.  The  pleas  were 
delivered,  and  issue  was  joined,  in  Hilary  Term,  1850 ;  and  the 
record  was  entered  for  trial  at  the  sittings  after  that  Term.     On  tlii 

(1)  46  E.  E.  656  (2  M.  &  W.  471). 
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6th  of  February,  1850,  an  order  was  obtained  to  postpone  the  trial        Rbo. 
until  the  sittings  after  Easter  Term  ;    and,  in  the  mean  time,  viz.        mill. 
on  the  28rd  of  April,  1850,  a  disclaimer  was  ^entered,  applicable  to       [  *386  ] 
certain  portions  of  the  alleged  invention,  upon  the  novelty  of  some 
of  which,  issues  had  been  taken.     The  main  question  is,  whether, 
under  these  circumstances,  the  disclaimer  was  admissible  in  evi- 
dence upon  the  trial  of  those  issues.    The  issues  were  joined  upon 
the  validity  of  the  patent  as  it  then  stood :   and  the  objections, 
notice  of  which  was  filed  with  the  declaration,  pursuant  to  the 
statute,  and  some  of  which  objections  pointed  at  parts  of  the  inven- 
tion to  which  the  disclaimer  applied,  are  incorporated  with,  and 
form  part  of,  the  issues  :  the  declaration  and  the  pleas  throughout, 
refer  to  them.     In  an  unreported  case  of  Reg.  v.  Thornton,  Lord 
Dknhan  ruled  that  the  issues,  as  joined,  could  alone  be  looked  to. 
Assuming,  however,  that  the  1st  section  of  the  5  &  6  Will.  IV. 
c.  88,  has  the  effect  of  making  a  disclaimer  inrolled  subsequently 
to  issue  joined,  admissible  in  evidence  upon  the  trial  of  a  scire 
facias,  the  proper  course  of  making  it  available  clearly  must  be,  by 
pleading  it  puis  darrein  continuance,  like  any  other  defence  which 
arises  after  issue  joined :  and,  if  that  course  had  been  adopted  here, 
the  prosecutor  would  probably  have  discontinued,  in  which  case  he 
would  not  have  been  liable  to  costs.     Upon  suing  out  a  scire  facias, 
the  prosecutor  gives  security  for  costs :  if  the  judgment  here  is  for 
the  defendant,  the  bond  will  be  forfeited,  without  any  default  on  the 
part  of  the  prosecutor. 

(Talfoubd,  J. :  The  defendant  could  not  have  pleaded  ]^is  darrein 
continiLance,  without  abandoning  the  other  issues.) 

By  leave  of  a  Judge,  he  might:  it  has  repeatedly  been  done. 
Perry  v.  Skinner  (i)  and  Stacker  v.  Warner  (2)  are  authorities  to 
show  that  the  disclaimer  has  not  the  retrospective  effect  here 
contended  for.    *    *     * 

(Jbbvis,  Ch.  J. :  If,  as  you  admit,  the  prosecutor  cannot  have       [  387  ] 
judgment  on  this  scire  facias,  what  course  are  we  to  adopt?) 

The  Court  may  direct  the  fact  of  the  disclaimer  to  be  returned  on 
the  record,  and  leave  it  to  the  Lord  Chancellor  to  deal  with  it  as 
he  shall  see  fit.     Croll  v.  Edge  (s)  is  an  authority  to  show  that  the 

(1)  46  B.  R.  656  (2  M.  &  W.  471).  (3)  82  E.  E.  393  (9  C.  B.  479). 

(2)  6S  E.  R  694  (1  C.  B.  148). 
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Reg.         specification,  as  amended,  woald  be  less  extensive  than  the  title  of 
Mill.        the  patent,  and  that  the  objection  woald  be  available  ander  a  plea 
of  now  concessit,  or  of  no  specification. 

(Maule,  J. :  In  that  case,  the  question  was  one  of  mere 
construction.) 

M.  Smith  (with  whom  was  Byles,  Serjt.),  in  support  of  the  rule : 

This  is  a  question  of  evidence,  and  not  of  pleading.  The  1st 
[  'sss  ]  section  of  the  6  &  6  Will.  IV.  c.  88,  *enables  the  patentee  to  disclaim 
**  any  part  of  either  the  title  of  the  invention,  or  of  the  specifica- 
tion, stating  the  reason  for  such  disclaimer,  or,  with  the  leave  of 
the  Attorney  or  Solicitor-Oeneral,  &c.,  to  enter  a  memorandum  of 
any  alteration  in  the  said  title  or  specification,  not  being  such 
disclaimer  or  such  alteration  as  shall  extend  the  exclusive  right 
granted  by  the  said  letters-patent ;  and  such  disclaimer  or  memo- 
randum of  alteration  being  filed  by  the  clerk  of  the  patents,  and 
inrolled  with  the  specification,  shall  be  deemed  and  taken  to  be 
part  of  such  letters-patent,  or  such  specification,  in  all  Courts 
whatever."  The  words  of  the  Act  hardly  justify  the  observations 
of  Parke,  B.,  in  PeiTy  v.  Skinner  (i). 

(Jervis,  Gh.  J. :  I  certainly  do  not  quite  go  along  with  my 
brother  Parke  in  his  suggestion  of  the  hardship  of  making  a  man 
a  wrong-doer  by  relation,  who  incurs  expense  in  taking  advantage 
of  a  slip  made  by  a  patentee  in  describing  his  invention  in  his 
specification.) 

The  disclaimer  is  to  be  given  in  evidence  as  part  of  the  letters- 
patent  or  the  specification.  Per^ry  v.  Skinner,  at  all  events,  cannot 
apply  to  a  scire  facias.  The  objections  filed  or  delivered  with  the 
declaration,  are  no  part  of  the  record ;  they  are  rather  Uke  par- 
ticulars :  they  do  not  go  up,  on  a  writ  of  error,  as  part  of  the  record. 
Then,  as  to  the  title  of  the  patent,— the  parts  of  the  invention  dis- 
claimed being  struck  out  of  the  specification,  the  title  is  not  too 
large.  The  title  is,  ^'  for  improvements  in  instruments  used  for 
writing  and  marking,  and  in  the  construction  of  inkstands."  The 
first  five  claims  refer  to  improvements  in  instruments  used  for 
''  marking  and  writing,"  and  the  last  three  to  improvements  "  in 
the  construction  of  inkstands." 

(1)  46  R.  R.  658-659  (2  M.  &  W.  476). 
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Jebvis,  Cb.  J. :  Reo. 

I  am  of  opinion  that  this  rule  must  be  made  absolute.     Two        Mill. 
questions  principally  arise  in  *this  case :  first,  what  is  the  proper       [  •389  ] 
construction  to  be  put  upon  the  1st  section  of  the  statute  5  &  6 
Will.  IV.  c.  83 ;   secondly,  whether  the  disclaimer,  which  amends 
the  specification,  was  admissible  upon  the  issues  joined ;  and,  if  so, 
what  is  its  effect  when  admitted. 

1.  But  for  the  case  of  Pemy  v.  Skinner,  I  should  have  thought, 
upon  reading  the  clause  in  question,  that  the  plain  and  obvious  inten- 
tion of  the  Legislature,  was,  to  allow  a  specification  to  be  amended  at 
any  time  by  a  disclaimer,  and  to  provide,  that,  when  such  disclaimer 
should  be  perfected, — due  precautions  being  taken  by  the  law  officers 
of  the  Crown,  and  such  terms  being  imposed  as  they  in  their  discretion 
shall  think  right, — ^it  should  be  deemed  and  taken  to  be,  for  all  pur- 
poses, part  of  the  original  specification,  except  in  the  case  of  actions 
pending  at  the  time  of  the  filing  of  such  disclaimer.     If  that  be  not 
the  true  meaning  of  the  Act,  it  seems  to  me  that  the  proviso,  "  that 
no  such  disclaimer  shall  be  receivable  in  evidence  in  any  action  or 
suit  (save  and  except  in  any  proceeding  by  scire  facias)  pending  at 
the  time  when  such  disclaimer  was  inroUed,"  will  be  totally  inopera- 
tive :  because,  if  the  construction  put  by  the  Court  of  Exchequer, 
in  Perry  v.  Skinner,  upon  the  previous  words,  be  the  correct  one, 
then,  inasmuch  as  the  disclaimer  is  to  be  deemed  and  taken  to  be 
part  of  the  letters-patent,  or  of  the  specification,  only  ''  from  thence- 
forth," that  is,  from  the  time  of  its  inrolment,  the  proviso  that  it 
shall  not  be  receivable  in  evidence  in  any  action  pending  at  the 
time  of  the  inrolment,  would  be  idle.     I  think,  therefore,  that,  upon 
the  true  construction  of  the  Act,  the  disclaimer  is  to  be  read  as 
part  of  the  patent  and  specification,  as  from  the  time  when  the 
patent  is  granted.     And  I  am  warranted  by  my  experience  in  these 
matters,  in  saying,  that  no  practical  injustice  or  inconvenience  can 
result  from  this  construction.     *Reading  the  disclaimer  with  the       [  *390  ] 
specification,  we  find   that   the  defendant  had  obtained  letters- 
patent  for  three  kinds  of  inventions,  upon  which,  in  his  specifi- 
cation, he  founds  eleven  different  heads  of  claim.     Some  of  these 
tarn  out  not  to  be  new.      These  the  defendant  disclaims :  and, 
reading  the  disclaimer  with  the  specification,  it  will  appear  that  no 
claim  is  made  in  respect  of  those  parts.     But  it  is  said,  that,  if  this 
be  so,  the  patent  is  void,  for,  the  patent  is  granted  for  three  things, 
and  there  is  a  specification  which  only  covers  two  of  them,  and 
therefore  the  condition  of  inrolling  a  specification  of  the  invention, 
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Aeo.  is  not  complied  with.  It  may,  however,  be  doubtful  whether  the 
Mill.  disclaimer,  when  carefully  looked  at,  is  limited  to  the  specification : 
it  adverts  to  an  infirmity  which  may  apply  as  well  to  the  title  of  the 
patent  as  to  the  specification,  and  states  that  the  patentee  disclaims 
*'  all  those  parts  of  his  said  invention  which  are  respectively  described 
and  claimed  in  the  said  specification  as  being  the  fifth,  the  sixth, 
the  seventh,  and  the  eighth  parts  of  the  said  invention."  That  may 
be  a  disclaimer  of  the  title,  so  far  as  it  is  applicable  to  those  parts. 
But,  assuming  that  that  is  not  so,  and  that  the  patent  now  stands 
for  the  first  five  claims  and  the  last  three,  it  seems  to  me  that  the 
specification  complies  with  the  title.  The  title  is,  **  for  improvements 
in  instruments  used  for  writing  and  marking,  and  in  the  construc- 
tion of  inkstands :"  and  the  specification,  as  amended  by  the  dis- 
claimer, describes  improvements  in  instruments  used  in  writing  and 
marking,  viz.  pens  and  pencils,  and  improvements  in  the  construction 
of  inkstands. 

2.  If  the  patent  and  specification  are  to  be  read  in  the  way  I 
suggest,  the  only  remaining  question  is,  whether  the  disclaimer 
was  admissible  upon  the  pleadings  as  here  framed.  If  the  objec- 
[  *3yi  ]  tions  filed  on  the  part  ♦of  the  prosecution  were  to  be  taken  as  part 
of  the  record,  the  several  issues  raised  thereon  must  be  tried  and 
determined  upon  the  specification  as  originally  inrolled.  But  I 
think  it  is  a  mistake  to  say  that  the  objections  form  part  of  the 
record.  They  are  rather  like  particulars  of  demand,  their  object 
being  to  give  the  opposite  party  notice  of  the  case  he  must  come 
prepared  to  meet :  they  enable  the  plaintiff  to  give  in  evidence  the 
specific  objections  he  points  out,  and  preclude  him  from  showiu<> 
any  others.  Then,  what  are  the  issues  here?  The  scire  facias  sets 
out  the  patent,  but  not  the  specification.  If  the  defendant  had 
pleaded  non  concessit,  he  would  have  been  beaten ;  for,  the  Crown 
did  in  fact  grant  such  letters-patent  as  mentioned  in  the  declaration. 
But,  upon  the  pleadings  as  they  now  stand,  it  is  impossible  to  see 
what  the  patent  is,  until  the  specification  is  read.  Then,  if  the 
prosecutor  reads  the  fifth,  sixth,  seventh,  and  eighth  claims,  and 
insists  that  they  are  old  or  useless,  the  defendant  has  a  right  to 
say,  '*  Read  on,  and  you  will  find  that  I  give  those  up  by  my  dis- 
claimer." And,  when  the  whole  is  taken  together,  it  will  be  found  that 
the  specification  does  not,  in  fact,  claim  as  new,  that  which  is  not  so. 
For  these  reasons,  it  appears  to  me  that  the  rule  for  entering  a 
verdict  for  the  defendant  on  all  the  issues,  must  be  made  absolute. 
With  respect  to  the  case  of  Peri-y  v.  Skinner,  which  I  regret  even 
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indirectly  to  question,  I  do  not  think  it  applicable  to  the  present         Rko. 
case.  Mill. 

Mauls,  J. : 

I  also  think  that  this  rule  must  be  made  absolute.  Three  ques- 
tions are  presented  for  our  decision:  first,  as  to  the  proper  con- 
struction to  be  put  upon  the  5  &  6  Will.  IV.  c.  88,  s.  1 ;  secondly, 
whether  the  disclaimer,  supposing  it  to  be  generally  admissible 
^in  evidence  as  part  of  the  specification,  though  filed  and  inrolled  [  *^^^  ] 
after  issue  joined,  was  admissible  upon  these  issues;  thirdly, 
whether  the  specification,  as  amended  by  the  disclaimer,  is  a 
specification  which  sufficiently  describes  the  invention  in  respect 
of  which  the  letters-patent  were  granted. 

As  to  the  construction  of  the  statute,  the  words  are  clear ;  and 
they  were  so  considered  in  Perry  v.  Skinner.     Supposing  that  no 
inconvenience  could  result  from  a  strict  and  literal  construction  of 
the  statute,  the  Court  of  Exchequer  in  that  case  entertained  no 
doubt  that  the  words  ought  to  be  read  as  we  read  them.     And 
I  think,  that,  if  the  language  of  the  section  is  carefully  looked  at, 
the  inconvenience  which  the  Court  in  that  case  apprehended  from 
this  construction,  has  no  foundation.     The  section  enacts  ^*  that 
any  person  who,  as  grantee,  assignee,  or  otherwise,  hath  obtained, 
or  who  shall  hereafter  obtain,  letters-patent  for  the  sole  making, 
exercising,  vending,  or  using  of  any  invention,  may,  if  he  think  fit, 
enter  with  the  clerk  of  the  patents  of  England,  Scotland,  or  Ireland, 
respectively,  as  the  case  may  be,  having  first  obtained  the  leave  of 
his  Majesty's  Attorney  or  Solicitor-General^  &c.,   certified  by  his 
fiat  and  signature, — a  disclaimer  of  any  part  of  either  the  title 
of  the  invention,  or  of  the  specification,  stating  the  reason  for 
such  disclaimer,  or  may,  with   such  leave  as  aforesaid,  enter  a 
memorandum  of  any  alteration  in  the  said  title  or  specification, 
not  being  such  disclaimer  or  such  alteration  as  shall  extend  the 
exclusive  right  granted  by  the  said  letters-patent."     The  Act, 
therefore,  does  not  give  the  patentee  an  absolute  and  uncon- 
trolled power  to  disclaim,  but  only  subject  to  the  discretion  of  the 
Attorney  or  Solicitor-Oeneral,  who,  acting  as  a  judicial  officer,  is 
to  determine  whether  that  which  is  sought  to  be  done  is  fit  to  be 
allowed,  regard  being  had  to  the  rights  and  interests  of  the  public. 
*  The  power  to  disclaim  being  thus  given,  the  Legislature  go  on  to      [  *S9h  ] 
provide  that  ''  such  disclaimer  or  memorandum  of  alteration  " — 
that   is,    subject  to    the  allowance  of  the   Attorney  or    Solicitor' 
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Reg.  General — ''  being  filed  by  the  said  clerk  of  the  patents,  and  inrolled 
MII.L.  ^^^^  ^^^  specification,  shall  be  deemed  and  taken  to  be  part  of 
such  letters-patent,  or  sach  specification,  in  all  Gonrts  whatever." 
It  then  imposes  a  farther  restriction  upon  the  rights  of  the  grantee : 
''Provided  always,  that  any  person  may  enter  a  caveat,  in  like 
manner  as  caveats  are  now  used  to  be  entered,  against  such 
disclaimer  or  alteration  ;  which  caveat,  being  so  entered,  shall  give 
the  party  entering  the  same,  a  right  to  have  notice  of  the  applica- 
tion being  heard  by  the  Attorney  or  Solicitor-General,  or  Lord 
Advocate,  respectively."  I  consider,  therefore,  we  are  bound  by 
the  words  of  the  Act,  to  deal  with  the  disclaimer  as  part  of  the 
specification,  as  from  the  date  of  the  specification,  though  inrolled 
subsequently.  That  this  is  the  true  construction,  is  proved,  I 
think,  by  some  words  which  follow  :  "  Provided  also,  that  no  such 
disclaimer  or  alteration  shall  be  receivable  in  evidence  in  any 
action  or  suit  (save  and  except  in  any  proceeding  by  scire  facias) 
pending  at  the  time  when  such  disclaimer  or  alteration  was 
inrolled ;  but,  in  every  such  action  or  suit,  the  original  title  and 
specification  alone  shall  be  given  in  evidence,  and  deemed  and 
taken  to  be  the  title  and  specification  of  the  invention  for 
which  the  letters  -  patent  have  been  or  shall  have  been 
granted."  If  there  were  any  doubt  upon  the  earlier  part 
of  the  section,  these  latter  words,  I  think,  would  clear  it  up; 
for,  they  show  manifestly,  that,  with  respect  to  the  alternative  not 
provided  for,  viz.  when  the  disclaimer  is  not  entered  pending  an 
action  or  suit,  then  that  shall  happen,  which,  but  for  the  proviso, 
would  have  happened  in  a  pending  suit ;  or,  in  other  words,  that 
[  *394  ]  this  clause  of  the  Act,  in  providing  *that  the  disclaimer  shall  not 
be  received  in  evidence  in  any  action  or  suit  pending  at  the  time  of 
its  inrolment,  shows  that,  but  for  this  proviso,  the  amended,  and 
not  the  original,  title  and  specification  would,  in  such  unprovided 
case,  have  been  deemed  and  taken  to  be  the  title  and  specification 
of  the  invention  for  which  the  letters-patent  were  granted.  I  feel 
no  sort  of  difficulty  or  doubt  in  putting  this  construction  upon  the 
words  used  by  the  Legislature.  This,  then,  being  the  literal  sense 
of  the  words  used,  let  us  see  whether  in  this  case  we  are  bound  to 
put  a  different  construction  upon  them,  on  the  ground  of  incon- 
venience. This  is  the  case  of  a  scire  facias,  where  an  individual 
takes  upon  himself  the  duty  of  a  public  prosecutor,  and,  as  such, 
questions  the  validity  of  the  patent.  The  statute  recognises  that 
there  may  be  a  piitent  for  a  meritorious  invention,  ae  to  the  validity 
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of  which  difficulties  may  arise,  upon  the  application  of  the  pro-         Reg. 

visions  of  the  patent  law.     It  was  to  exempt  parties  from  the  strict        mi^ll. 

consequences  of  some  slip,  and  to  prevent  them  from  having  their 

letters-patent  thereby  rendered  altogether   unavailing,  that    this 

statute  was  passed.   The  bringing  a  scire  facias  supposes  the  patent 

to  have  some  vice  in  it ;  though  the  patentee,  by  reason  of  the 

novelty  and  utility  of  his  invention,  may  be  a  benefactor  to  the 

public,  and  therefore  a  fit  person  to  be  protected.     The  prosecutor 

here  does  not  affect  to  say  that  the  letters-patent  ought  to    be 

cancelled :  all  he  wants  is,  to  save  himself  from  the  consequences 

of  the  bond  he  has  given  to  secure  the  costs,  in  the  event  of  his 

failing  to  avoid  the  patent.    As  soon  as  the  disclaimer  is  entered, 

all  that  the  prosecutor  seeks,  viz.  the  rectifying  a  bad  patent,  is 

attained  :  he  has  confitentem  ream :  a  good  patent  is  substituted  for 

a  bad  one.    The  bond  for  costs  is  a  matter  over  which  the  Attorney- 

General  or  the  ♦Master  of  the  Rolls  will  exercise  a  jurisdiction :       \  *'^^^  ] 

and  we  must  assume  that  that  jurisdiction  will  be  exercised  properly 

and  discreetly.     It  is  conceded,  that,  if  the  Master  of  the  Bolls 

amends  the  specification,  as  he  undoubtedly  may,  the  specification 

speaks  from  the  amendment.    I  must  confess  I  do  not  see  that  any 

such  injustice  will  arise  as  the  Court  of  Exchequer  seems  to  have 

apprehended  in  Pen'y  v.  Skinner.     The  principle  of  the  enactment 

seems  to  be  this :  where  a  patent  is  void  for  claiming  too  much,  and 

the  case  is  one  which  appears  to  the  Attomey-Oeneral  to  be  proper 

for  the  exercise  of  his  discretion  in  allowing  a  disclaimer,  the  patent 

is  not  to  be  altogether  avoided,  but  may  be  amended  in  the  mode 

prescribed.     In  the  exercise  of  this  discretion,  great  care  ought  to 

be,  and  no  doubt  is,  taken  that  injustice  be  not  done  to  third 

persons  or  to  the  public.     The  spirit  of  the  Act  seems  to  be  this, 

that,  where  there  are  objections  that   go   only   to   a   small  and 

insignificant  part  of  a  patent,  which,  if  sustained,  would  defeat  it 

altogether,  the  patentee  may  relieve  himself  from  the  difficulty  by 

a  disclaimer.     Then,  inasmuch  as  a  party  against  whom  an  action 

may  have  been  brought  for  an  infringement;,  may,  by  means  of 

such  disclaimer,  be  deprived  of  a  good  defence,  that  difficulty  is 

met  by  the  proviso.     But,  in  the  case  of  a  scire  facias,  the  proviso 

not  applying,  the  general  spirit  of  the  enactment  prevails,  which  is, 

that,   where  a  disclaimer  has  been   allowed  by    the    competent 

authority,  and  has  been  duly  inrolled,  it  is  to  have   the  same 

validity  as  if  it  had  formed  part  of  the  original  specification.     In 

scire  facias,  the  patentee  is  passive.     The  prosecutor  complains  of 
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Hkg.  the  badness  of  the  patent :  all  he  wants  is,  that  it  may  be  cancelled 
Mill.  ^^  amended:  and  that  may  be  a  sufiScient  reason  for  excepting  the 
case  of  a  scire  facias  oat  of  the  proviso.  The  only  injustice  that 
[  *3^6  ]  can  be  suggested  *in  this  case,  is,  as  to  the  costs.  The  law  does 
not  take  such  care  of  costs  as  the  parties  sometimes  expect :  but  I 
do  not  think  that,  under  the  circumstances  of  this  case,  is  any 
inconvenience.  In  the  present  case,  the  costs  form  no  part  of  the 
judgment :  if  they  are  to  be  got  at  all,  it  must  be  by  a  proceeding 
in  which  they  will  be  awarded  according  to  the  justice  of  the  case. 

2.  As  to  the  admissibility  of  the  disclaimer  upon  the  issues 
joined,  it  seems  to  me  to  be  quite  clear,  that,  upon  the  issues  of 
novelty  and  utility,  it  was  necessary  and  proper  to  put  in  the 
disclaimer  as  part  of  the  specification  ;  and  also  upon  the  issue  as 
to  the  proper  description  of  the  invention  in  the  specification. 

3.  And,  as  to  the  title  of  the  patent,  comparing  it  with  the 
specification  and  the  disclaimer,  I  think  we  can  see  enough  to  show 
that  there  is  no  variance. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  statute  5  &  6  Will.  lY.  c.  83, 
s.  1,  requires  us,  in  plain  and  unambiguous  language,  to  take  the 
disclaimer  as  part  of  the  specification :  and,  unless  we  decline  to 
obey  that  plain  direction,  I  think  we  cannot  help  saying  that  this 
disclaimer  was  admissible  evidence  upon  the  issues  joined  in  this 
case. 

The  next  question  is,  what  was  the  effect  of  the  disclaimer  when 
admitted.     The  effect  is,  that  the  specification  and  the  disclaimer, 
reading  the  whole  together,  claim  nothing  the  novelty  or  the  utility 
of  which  is  denied.     Surely,  then,  the  defendant  is  entitled  to  have 
the  issues  found  for  him.    It  is  said  that  we  shall  be  doing  injustice 
to  the  prosecutor  by  this  construction  of  the  statute,  inasmuch  as 
it  may  have  the  effect  of  rendering  him  liable  upon  his  bond  for 
the  costs  of  the  defence.    It  is  admitted  that  the  patent  cannot  be 
[  *397  ]       cancelled.     When  the  prosecutor  had  notice  of  the  disclaimer,  "^lie 
had  notice   that   his   further  prosecution  of  the  scire  facias  was 
rendered    useless.     He   should   then   have  given   notice    to   the 
defendant  that  he  would  not  proceed  further;  and  then  he  might 
with  some  reason  insist  that  it  would  be  contrary  to  justice  that  the 
bond  should   be   put   in   suit.      No   doubt,  the  person  in   whose 
discretion  the  question  whether  or  not  the  bond  shall  be  enforced, 
will  see  that  justice  is  done  between  the  parties. 
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Talfourd,  J. :  Rkg. 

I  am  of  the  same  opinion.  The  case  has  been  so  fully  gone  into  ^ihu 
by  my  Lord  and  my  learned  brothers,  that  I  cannot  usefully  add 
anything.  It  has  been  said  that  the  disclaimer  should  have  been 
pleaded  puis  darrein  continuance.  I  do  not  well  see  how  that  could 
have  been  done.  I  cannot  conceive  any  possible  objection  to  the 
disclaimer  being  received  in  evidence  upon  the  issues  as  they  stood ; 
and,  being  admissible,  I  think  it  clearly  entitled  the  defendant  to 
the  verdict. 

RuLe  absolute. 


DIXON   AND  Others  v.  STANSEELD  and  Others.  isbo. 

Nov,  9. 
(10  C.  B.  398—420.)  

[398  1 

come  to  his  hands  as  factor. 

A.  &  Co.,  who  carried  on  business  at  Hull,  as  merchants,  factors,  ship 
and  insurance-brokers,  and  general  agents,  had  had  various  dealings,  as 
factors,  with  B.  &  Co.  of  London.  Whilst  these  dealings  were  going  on 
between  them,  B.  &  Co.  wrote  to  A.  &  Co.,  requesting  them  to  get  a  policy 
of  iDSurance  effected  for  them  on  the  ship  Exporter,  for  a  voyage  from  the 
Downs  to  South  America,  and  thence  to  the  West  Indies.  A.  &  Co. 
procured  the  insorance  to  be  e£Fected,  and  B.  &  Co.  remitted  them  the 
premiums, — the  policy  remaining  in  the  hands  of  A.  &  Co. :  Held,  that 
A.  &  Co.  were  not  entitled  to  hold  the  policy  as  a  lien  for  the  general 
balance  due  to  them,  as  factors,  from  B.  &  Co. 

This  was  an  action  of  detinue,  brought  by  the  plaintiffs,  as 
assignees  of  John  Boyd  and  James  Boyd,  bankrupts,  against  the 
defendants,  to  recover  possession  of  a  certain  policy  of  insurance, 
dated  the  8rd  of  November,  1845,  effected  by  William  Henry  Wilson 
and  Bichard  Yause,  in  their  own  names,  and,  as  alleged  in  the 
declaration,  as  agents  for  and  on  behalf  of  the  said  John  Boyd  and 
James  Boyd,  with  certain  underwriters  at  Glasgow,  on  a  certain 
vessel  called  the  Exporter,  for  a  sum  of  1,000L,  for  a  certain  voyage 
to  the  east  coast  of  South  America. 

The  defendants  pleaded,  that,  previously  to,  and  at  the  time  of, 
the  respective  bankruptcies  of  the  said  John  Boyd  and  James  Boyd, 
and  W.  H.  Wilson  and  B.  Yause,  and  before  the  said  detention,  the 
said  W.  H.  Wilson  and  B.  Yause  carried  on  in  co-partnership  the 
trade  and  business  of  merchants,  insurance-brokers,  agents,  and 
factors,  at  Kingston-upon-HuU,  under  the  style  and  firm  of  Wilson 
and  Yause,  and  that,  previously  to,  and  at  the  time  when  the  said 
policy  of  insurance  was  effected,  the  said  John  Boyd  and  James 
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Dixon  Boyd  were  accastomed  to  deal  with  the  said  W.  H.  Wilson  and 
stansfkld.  ^*  Vause ;  that  mutual  accounts  then  existed  between  them,  and 
I  *399  J  that,  ^whilst  such  mutual  dealings  and  accounts  existed,  and  before 
either  of  the  said  bankruptcies,  the  said  W.  H.  Wilson  and 
R.  Vause  effected  the  said  policy,  pursuant  to  an  order  given  for  that 
purpose  by  the  said  John  Boyd  and  James  Boyd  ;  that  the  policy 
remained  in  the  possession  of  the  said  W.  H.  Wilson  and  B.  Vause 
until  their  bankruptcy,  and  afterwards  in  that  of  the  defendants  as 
their  assignees ;  that  the  said  W.  H.  Wilson  and  E.  Vause  became 
bankrupts,  and  the  defendants  were  duly  appointed  their  assignees  ; 
that,  at  the  time  of  the  said  last-mentioned  bankruptcy,  the  said 
John  Boyd  and  James  Boyd  were  indebted  to  the  said  W.  H.  Wilson 
and  B.  Vause,  on  the  general  balance  of  accounts  between  them,  in 
the  sum  of  7,486{.  Ids.  4d. ;  that,  at  the  time  of  the  said  bank- 
ruptcy, nothing  was  due  for  or  on  account  of  the  premiums  for 
effecting  the  said  policy  of  insurance,  or  for  or  on  account  of  any 
premiums  paid  on  effecting  any  other  policy  of  insurance  ;  that,  by 
the  usage  and  custom  of  merchants,  the  said  W.  U.  Wilson  and 
B.  Vause  had,  at  the  time  of  their  said  bankruptcy,  a  lien,  to  the 
extent  of  their  said  debt  of  7,436Z.  19«.  4d.,  upon  the  said  policy  in 
the  declaration  mentioned,  and  were  entitled  to  retain  the  same 
until  such  lien  was  satisfied ;  and  that  such  debt  was,  at  the  time 
of  the  said  detention,  unpaid  and  owing  to  the  defendants  as  such 
assignees  of  the  said  W.  H.  Wilson  and  B.  Vause. 

The  plaintiffs,  admitting  that  the  said  W.  H.  Wilson  and  R  Vause 
became  bankrupts,  and  the  appointment  of  the  defendants  as  their 
assignees,  replied,  de  injund. 

The  cause  came  on  to  be  tried  before  Wilde,  Gh.  J.,  at  the  sittings 
in  London,  after  Trinity  Term,  1849,  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

This  is  an  action  brought  by  order  of  the  Court  of  Eeview  in 
[  MOO  ]  Bankruptcy,  whereby  it  was  ordered,  that  the  *said  assignees  of 
the  estate  and  effects  of  the  said  bankrupts  John  Boyd  and 
James  Boyd,  should  forthwith  commence  an  action  in  the  Court 
of  Common  Pleas,  for  the  purpose  of  ascertaining  the  right  of  the 
assignees  of  the  estate  of  the  said  bankrupts  W.  H.  Wilson  and 
B.  Vause,  to  retain  possession  of  a  certain  policy  of  insurance 
(being  the  policy  in  the  said  declaration  mentioned,  and  in  the 
said  order  described  as)  bearing  date  on  or  about  the  Brd  of 
November,  1849,  effected  by  them,  the  said  W.  H.  Wilson  and 
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B.  Yause,  in  their  own  names,  as  insurance-brokers,  and,  as  Dixon 
alleged  by  the  assignees  of  the  said  W.  H.  Wilson  and  R.  Vause,  stanspkld. 
as  factors  for  and  on  behalf  of  the  said  John  Boyd  and  James  Boyd, 
with  certain  underwriters  at  Glasgow,  for  the  sum  of  1,000/.,  on 
the  said  ship  or  vessel  called  the  Expai'tei\  then  the  property  of  the 
said  John  Boyd  and  James  Boyd,  but  since  lost  at  sea,  valued,  as 
therein  mentioned,  at  the  sum  of  4,000/.,  for  the  voyage  to  the 
east  coast  of  South  America :  And  it  was  thereby  further  ordered, 
amongst  other  things,  that,  upon  the  trial  and  hearing  of  such 
action,  for  the  purposes  of  the  said  action,  the  said  assignees  of  the 
estate  of  the  said  W.  H.  Wilson  and  B.  Vause  should  admit  that 
nothing  was  due  or  owing  to  them  for  or  on  account  of  the  pre- 
miums paid  on  effecting  the  said  policy  for  1,000/.,  or  for  or  on 
account  of  any  premiums  paid  on  effecting  any  other  policies  of 
insurance  by  the  said  W.  H.  Wilson  and  B.  Vause  for  or  on  behalf 
of  the  said  John  Boyd  and  James  Boyd. 

The  said  John  Boyd  and  James  Boyd  were,  previously  to  their 
said  bankruptcy,  hop,  seed,  and  guano  merchants,  carrying  on 
business  in  the  borough  of  Bouthwark,  under  the  style  of 
John  Boyd  &  Go.  They  were  also  the  owners  of  several  vessels 
employed  in  the  guano  trade,  and,  amongst  others,  of  the  said 
vessel  called  the  Exporter. 

The  said  John  Boyd  and  James  Boyd  were  adjudged  bankrupts       [  40i  ] 
under  Skjiat  against  them,  dated  the  25th  of  May,  1846. 

The  said  W.  H.  Wilson  and  B.  Vause  were  adjudged  bankrupts 
under  &^fiat  issued  against  them,  dated  the  15th  of  April,  1846. 

The  said  W.  H.  Wilson  and  B.  Vause,  previously  to  the  said 
bankruptcy,  carried  on  business  as  merchants,  factors,  ship  and 
insurance-brokers,  and  general  agents,  at  Hull,  under  the  style  of 
Wilson  and  Vause.  They  acted  at  Hull  as  the  agents  and  factors 
of  the  said  John  Boyd  &  Go.,  with  respect  to  several  guano 
speculations. 

With  the  exception  of  one  isolated  transaction,  in  1844,  the 
[general  business  between  John  Boyd  &  Go.  and  Wilson  and  Vause 
began  in  January,  1845.  Their  first  dealing  consisted  of  the  pur- 
chase of  guano  by  Wilson  and  Vause,  to  a  large  amount,  for 
John  Boyd  &  Go.;  which  guano  Wilson  and  Vause  were  also 
employed  to  sell.  No  specific  arrangement  was  made  as  to  the 
commission  to  be  paid  to  Wilson  and  Vause.  Other  dealings  of 
the  like  kind  took  place,  and  continued  until  the  15th  of  April, 
1846,  when  Wilson  and  Vau»e  became  bankrupts.     At  that  time. 
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Dixon       there  was  a  balance  due  from  John  Boyd  &  Co.  to  Wilson  and  Yause, 
Stanbfbld.    in  respect  of  the  said  dealings,  amounting  to  6,798^  108.  Ud, 

There  were  only  two  instances  in  which  Wilson  and  Vause 
effected  insurances  for  John  Boyd  &  Co.,  besides  that  which  forms 
the  subject  of  this  action,  viz.  one  policy  of  insurance  against  fire, 
effected  by  Wilson  and  Vause  on  the  28rd  of  April,  1845,  upon 
property  of  John  Boyd  &  Co.  which  was  in  the  possession  of 
Wilson  and  Yause,  at  Hull,  for  the  purpose  of  sale ;  and  the  other, 
a  marine  policy,  effected  on  the  1st  of  July,  1845,  on  guano  which 
had  been  in  the  possession  of  Wilson  and  Yause  at  Hull,  but 
belonged  to  John  Boyd  &  Co.,  and  which  had  been  sold  by  Wilson 
[  *^02  ]  and  Yause  to  a  customer  *at  Newcastle-upon-Tyne,  to  be  delivered 
there ;  and  the  policy  was  effected  against  the  risk  of  the  voyage 
from  Hull  to  Newcastle.  Wilson  and  Yause  paid  the  premiums  on 
these  policies ;  and  the  amounts  were  debited  to  John  Boyd  &  Co. 
in  the  account-current  which  accompanied,  and  formed  part  of, 
the  case. 

The  said  John  Boyd  &  Co.  were  owners  of  a  vessel  called  the 
Exporter;  which  vessel,  in  October,  1845,  was  sent  by  them  to  the 
coast  of  South  America  for  the  purpose  of  obtaining  a  cargo  of 
guano.  They  applied  to  Wilson  and  Vause  to  effect  a  policy  on 
that  vessel,  for  that  voyage. 

There  were  but  few  underwriters  at  Hull ;  and  one  Insurance  Com- 
pany, who  insured  to  a  small  extent.  Wilson  and  Yause  not  being 
able  to  effect  the  policy  required  at  Hull,  applied  to  Douglas  &  Co.^ 
insurance-brokers  at  Glasgow,  to  get  the  order  completed  there. 
Wilson  and  Yause  debited  John  Boyd  &  Co.  with  52/.  6«.,  the  full 
amount  of  the  premium ;  but  Douglas  &  Co.  allowed  Wilson  and 
Yause  2}  per  cent. 

The  following  is  the  correspondence  relating  to  the  transaction : 

October  28,  1845,  Boyd  &  Co.  to  Wilson  and  Yause :  "  Please 
insure  on  the  bark  Exporter,  A.  1,  about  214  tons,  Southampton 
built,  and  coppered  last  year,  1,0002.  on  ship  &c.,  valued  at  4,000/., 
from  the  Downs  and  island  or  islands  or  mainland  and  east  coast 
of  South  America.  We  have  done  7002.  from  London,  at  408,,  at 
Lloyds*,  but  cannot  get  more  done;  therefore  we  try  elsewhere* 
She  was  reported  in  the  Downs  to-day.'* 

Hull,  October  29,  1845,  Wilson  and  Yause  to  Boyd  &  Co. :  "  Not 
being  able  to  do  any  insurance  here  on  the  Exporter,  we  have 
ordered  it  through  our  Glasgow  brokers,  the  vessel  having  sailed. 
We  have  done  our  Hull  vessels  the  same  round ;  and  have  no  doubt 
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shall  hand  you  a  copy  of  policy  for  yours.     Why  not  insure  *out       dixon 
and  home?    How  are  you  covered,  if  lost  in  loading ?  "  Stams'fkld. 

Hull,  October  29,  1845,  Wilson  and  Vause  to  Douglas  &  Co.:  [•403] 
**  The  owners  of  the  following  write  us,  'Please  insure  on  the  bark 
Exporter,  A.  1,  214  tons,  Southampton  built,  and  coppered  last 
year,  1,000/.,  on  ship,  valued  at  4,O0OZ.,  from  the  Downs  or  island 
or  islands  or  mainland  east  coast  of  South  America '  (reported  in 
the  Downs  yesterday).  Part  is  done  at  40«.  at  Lloyds*.  As  we  are 
unable  to  do  anything  here,  we  forward  above  to  you,  and  are 
wailing  policy." 

Glasgow,  October  31,  1845,  Douglas  &  Co.  to  Wilson  and  Vause : 
"  We  have  your  favour  of  the  29th,  and  regret  that  our  under- 
writers decline  insuring  the  Exporter  for  the  voyage  mentioned,  to 
island  or  islands  or  mainland  east  coast  of  South  America,  on 
account  of  the  difficulty  which  must  arise  in  determining  when  the 
risk  terminates.  There  are  but  two  ways  in  which  they  would  be 
willing  to  take  her,  either  for  twelve  months,  at  8  guineas  per  cent., 
or  for  the  voyage  out  and  home,  at  51.  lOs.  per  cent.,  which  are  the 
rates  which  have  been  paid  on  other  equally  good  vessels.  Should 
either  of  these  modes  of  insurance  meet  the  views  of  your  friends, 
we  shall  be  glad  to  hear  from  you  on  the  subject." 

October  80,  1845,  Boyd  &  Co.  to  Wilson  and  Vause :  "  Should 
you  not  have  insured  the  Exporter,  do  so  from  the  Downs  for  island 
or  islands  of  east  coast  of  South  America,  thence  with  guano  to 
Dominica,  West  Indies." 

Hull,  October  81,  1845,  Wilson  and  Vause  to  Boyd  &  Co. :  "  We 
ordered  the  amended  insurance  per  Exprn-ter'^ 

Hull,  October  81,  1845,  Wilson  and  Vause  to  Douglas  &  Co.: 
**  Please  alter  the  Exporter's  insurance,  to  the  *i8land8,  and  thence       [  •^oi  ] 
to  Dominica,  West  Indies,  on  best  terms  in  your  power." 

Hull,  November  8,  1845,  Wilson  and  Vause  to  Boyd  &  Co.: 
**  Our  friends  say,  'Our  underwriters  decline,  &c.'  (as  in  the  letter 
of  Douglas  &  Co.  of  the  81st  of  October).  In  reply  to  this,  we  this 
post  write  them  to  do  it  'Collooney  Island  and  for  places  adjacent;' 
such  being  the  wording  of  the  policies  we  have  done  some  rounds  ; 
and  expect  they  will  hand  in  policy." 

Hull,  November  the  8rd,  1845,  Wilson  and  Vause  to  Douglas  &  Co. : 
**  Yours  of  the  81st  ult.  to  hand.  We  are  surprised  you  were  not 
able  to  do  the  Exporter.  We  have  before  us  policy  per  Adele  (not 
fio  good  a  ship),  Hull  to  Bio,  while  there,  and  thence  to  CoUooney 
iHland  and  other  places  adjacent,  while  there,  and  thence  to  U.  K., 
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Dixon  at  3  guineas,  signed  by  D.  Forrest,  for  several  of  youj*  under- 
Btanspeld.  writers ;  also  by  U.  Ewing,  G.  G.  Wilson,  and  J.  Watson.  We 
know,  too,  that  several  vessels  are  done  at  same  rate,  i^id  the  Plate 
and  other  places.  As  the  Exporter  goes  direct,  you  ought  to  be 
able  to  do  her  to  the  coast,  Dominica,  and  U.  E.,  at  5  guineas,  or 
only  to  Dominica  at  something  less:  the  risk  cannot  be  so  great. 
The  vessel  having  sailed,  we  leave  you  to  do  the  best  you  can,  the 
same  as  if  the  vessel  was  your  own.     You  know  our  position.'* 

Glasgow,  November  8, 1845,  Douglas  &  Co.  to  Wilson  and  Vause : 
**In  accordance  with  your  order  of  the  81st  ult.,  we  have  effected 
insurance  for  1,000/.  on  the  Exporter ^  to  the  east  coast  of  South 
America,  and  thence  to  Dominica :  premium,  5/.  below  which  we 
could  not  succeed  ;  and  hope  that  rate  will  be  considered  moderate. 
Inclosed  is  a  copy  of  policy/* 

Hull,  November  the  6th,  1845,  Wilson  and  Vause  to  Douglas  &  Co. : 
**  We  have  before  us  your  esteemed  favour  of  the  4th  instant,  with 
policy  per  Exporter.'* 
[  '405  ]  Hull,  November  5,  1845,  Wilson  and  Vause  to  Boyd  ♦&  Co. : 

**  Inclosed  is  policy  for  1,000Z.  per  Exporter,  at  5/.,  the  very  lowest 
we  could  effect  it  at.  We  pay  cash,  less  10  per  cent.,  allowing  you 
7^.  If  you  remit,  it  will  square  the  transaction,  and  save  entry. 
We  dare  say  we  can  get  a  further  sum  done,  if  you  are  not  covered." 

November  6,  1845,  Boyd  &  Co.  to  Wilson  and  Vause :  "  Your 
esteemed  is  duly  received ;  and,  with  regard  to  the  insurance  of  the 
Exporter,  we  shall  remit  you  the  amount  of  the  premium  within 
the  month,  which  we  understand  is  the  usual  time  allowed  for  cash 
payments." 

Hull,  December  6,  1845,  Wilson  and  Vause  to  Boyd  &  Co. : 
"  Please  send  us  money  for  the  Exporter's  insurance." 

Hull,  December  8,  1845,  Wilson  and  Vause  to  Douglas  &  Co. : 
"  Inclosed  we  beg  to  hand  you  seven  days'  bill  for  62Z.  6«.,  amount 
of  last  month's  insurance." 

Hull,  December  10,  1845,  Wilson  and  Vause  to  Boyd  &  Co.  : 
"  Please  send  us  the  insurance  per  Exporter,  We  remitted  the 
Glasgow  people  for  it." 

December  11,  1845,  Boyd  &  Co.  to  Wilson  and  Vause  :  "  We  will 
remit  you  the  premium  on  the  Exporter'  to-morrow." 

Hull,  December  19th,  1845,  Wilson  and  Vause  to  Boyd  &  Co.  : 
**  You  have  not  remitted  us  for  the  Expoi'ter's  insurance  yet." 

Hull,  December  22,  1845,  Wilson  and  Vause  to  Boyd  &  Co,  : 
"  You  have  not  sent  us  the  insurance  on  the  Exporter,*' 
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Hull,  December  24,  1845,  Wilson  and  Vause  to  Boyd  &  Co. :       dixon 
**  We  are  still  without  insurance  of  Exporter.*'  stanbpbld. 

April  16,  1845,  Boyd  &  Co.  to  Wilson  and  Vause:  "  Misfortunes, 
seemingly,  never  come  alone.    No  doubt,  ere  this  you  have  heard 
of  our  loss  of  the  Exporter,  by  the  prominent  feature  she  acted  in 
the  loss  of  so  *many  ships  of  Patagonia,  as  received  by  yesterday's      [  **06  ] 
account." 

Hull,  April  17,  1846,  Wilson  and  Vause  to  Boyd  &  Co. :  "  We  saw 
the  loss  per  Exporter.  Shall  we  give  notice  to  the  underwriters,  as 
to  the  l,000i.  eflfected  on  her?  " 

April  18, 1846,  Boyd  &  Co.  to  Wilson  and  Vause :  "  Regarding  the 
Exporter,  we  cannot,  imder  the  present  circumstances,  answer  your 
question." 

The  policy  remained  in  the  hands  of  Douglas  &  Co.,  as  the  agents 
of  Wilson  and  Vause,  until  the  18th  of  April,  1846 ;  on  which  day 
it  was  transmitted  to  the  last-mentioned  firm;  that  which  was 
inclosed  in  the  letter  of  the  5th  of  November,  1845,  having  been 
only  a  copy,  and  not  the  original  policy. 

Several  of  the  bills  of  exchange  drawn  by  John  Boyd  &  Co.,  and 
accepted  by  Wilson  and  Vause,  and  appearing  on  the  debtor  side  of 
the  account  which  accompanied  the  case,  were  so  accepted  by  Wilson 
and  Vause  by  way  of  advance. 

It  was  admitted,  that,  at  the  time  of  Wilson  and  Vause's  bank- 
ruptcy, nothing  was  due  to  them  in  respect  of  premiums  paid  on 
effecting  the  said  policy,  or  any  other  policy  of  insurance. 

The  Court  was  to  be  at  liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court,  was,  whether  the 
plaintiffs  were  entitled  to  recover  in  this  action.  If  so,  the  verdict 
found  for  the  plaintiffs  was  to  stand.  If  not,  the  verdict  was  to  be 
entered  for  the  defendants. 

Hiufh  Hill,  for  the  plaintiffs. 

It  is  difficult  to  understand  what  the  plea  means,  whether  it  is 
intended  to  set  up  the  lien  as  an  allegation  of  fact,  or  as  a  con- 
clusion of  law.  The  case  states  that  Wilson  and  Vause  acted  as 
♦factors  or  agents  of  Boyd  &  Co.  There  is  no  instance  of  their  [  *^^7  ] 
having  acted  as  insurance-brokers  for  Boyd  &  Co.,  save  in  regard  to 
the  policy  now  in  question.  It  may  be  contended  on  the  other  side, 
that,  if  Wilson  and  Vause  were  insurance-brokers,  although  nothing 
was  done  by  them  in  that  character  in  respect  of  this  or  of  any 
other  policy,  they  are  still  entitled  to  set  up  a  general  lien  upon  the 
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Dixon  policy,  to  cover  any  debt  that  may  be  due  to  them  from  Boyd  &  Co. 
Stansfelo.  on  other  transactions :  or  it  may  be  said  that  this  is  an  allegation 
of  fact,  and  that,  as  the  case  states  they  did  act  as  factors  or  agents, 
the  general  lien  as  factors  attaches  upon  this  policy,  although 
effected  by  them  as  insurance-brokers.  They  claim  to  hold  it  in 
respect  of  their  general  lien  as  factors.  Where  a  party  claims  a 
lien  upon  a  specific  chattel,  it  must  have  come  to  him  in  the  course 
of  the  employment  in  respect  of  which  he  claims  the  lien.  As,  in 
the  case  of  an  attorney  claiming  a  lien  upon  deeds,  they  must  have 
come  to  his  hands  in  the  character  of  attorney  :  Stevenson  v.  Blake- 
lock  (i).  So,  in  the  case  of  a  factor,  the  goods  upon  which  he  claims 
a  lien,  must  have  come  to  his  hands  as  factor :  Drinkwatei-  v.  Good- 
win (2).  If  a  merchant  abroad  writes  to  a  factor  in  England,  and 
requests  him  to  purchase  him  a  service  of  plate,  the  latter  cannot 
claim  to  hold  the  plate  for  his  general  balance  in  respect  of  mercantile 
dealings  between  them.  Stevenson  v.  Blakelock  is  a  distinct  authority 
to  show  that  the  subject  of  the  lien  must  come  to  the  hands  of  the 
party  in  the  course  of  the  particular  employment  in  respect  of  which 
the  lien  is  claimed.     No  particular  lien  is,  or  could  be,  set  up  here. 

Wordsworth,  contra. 

This  is,  in  eflfect,  the  case  of  Olive  v.  Smith  (3).     Wilson  and 
[  ♦408  ]       Vause  were  the  general  agents  *of  Boyd  &  Co. :  at  all  events,  they 
were  acting,  and  are  recognised  as  having  acted,  in  four  different 
capaciiies,  viz.  as  merchants,  factors,  ship  and  insurance-brokei-s, 
and  general  agents.     If  the  plaintiffs  had  intended  to  rely  upon  any 
rule  of  law  exclusively  applicable  to  one  of  these  charsu^ters,   the 
case  should  have  given  the  defendants  some  notice  of  it.     Abbott, 
Ch.  J.,  in  a  case  somewhat  similar  in  this  respect  to  the  present, 
Baring  v.  Currier  observes (4) :  "In  what  situation  did  the  defend- 
ants stand  in  respect  t^)  Coles  &  Co.,  and  what  did  they  omit  to  do  ? 
They  knew  that  Coles  &  Co.  acted  both  as  brokers  and  merchants  ; 
and,  if  they  meant  to  deal  with  them  as  merchants,  and  to  derive 
a  benefit  from  so  dealing  with  them,  they  ought  to  have  inquired 
whether,  in  this  transaction,  they  acted  as  brokers  or  not:   but  they 
make  no  inquiry."    Here,  the  case  states  that  Wilson  and  Vause 
were  employed  by  Boyd  &  Co.  to  purchase  guano  for  them :  and  it  in 
substance  finds  that  the  policy  on  the  Exporter  was  effected  in 
relation  to  a  subject  in  which  they  were  dealing  for  Boyd  &  Co.,  viz. 

(1)  14  E.  E.  525  (1  M.  &  S.  535),  (3)  5  Taunt.  56. 

(•J)  Cowp.  251.  (4)  20  E.  E.  383  (2  B.  &  Aid,  1;J7). 
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the  purchase  of  guano.  The  account-current  contains  many  items  Dixon 
ranging  from  June,  1845,  to  April,  1846,  which  appear  to  relate  to  cash  btansVbld. 
advanced,  and  acceptances  given,  in  anticipation  of  these  cargoes  of 
guano.  If  Wilson  and  Yause  weredealing  as  factors  or  general  agents 
for  Boyd  &  Co.,  and  had  a  balance  against  them,  they  are  clearly 
entitled  to  hold  any  property  coming  to  their  hands  for  such  general 
balance :  Kruger  v.  Wilcox  (i).  [He  quoted  the  judgment  of 
HARDVnCKB,  L.  C] 

(Maulb,  J. :  That  does  not  advance  your  argument  much.)  [  409  ] 

Man  V.  Shiffner  (2)  applies  very  closely  to  the  present  case.     [He 
cited  the  case  at  length.] 

(Maulb,  J. :  If  it  had  appeared  that  the  Exporter  was  consigned  [  *<2  ] 
to  Wilson  and  Vause,  as  agents  to  sell  the  cargo  on  behalf  of  Boyd 
&  Co.,  that  case  would  have  been  applicable.  There,  the  policy 
was  a  document  connected  with  the  property  in  the  cargo,  which 
cargo  was  on  its  way  to  the  defendants  as  factors  for  sale.  They, 
therefore,  would  necessarily  hold  the  policy  in  the  same  character 
as  they  held  the  goods,  viz.  as  factors.  The  plaintiffs  say  that  the 
policy  did  not  come  to  the  hands  of  Wilson  and  Yause  as  factors,  but 
as  insurance-brokers  only.  It  certainly  seems  somewhat  remarkable 
that  Wilson  and  Yause  should  be  so  repeatedly  applying  to  Boyd  &, 
Co.  for  a  remittance  of  the  premium  on  this  policy.  Importunity 
for  50/.  is  rather  curious,  considering  the  large  sums  wliich  the 
account-current  shows  to  have  been  passing  through  their  hands.) 

The  object  was,  as  is  stated  in  Wilson  and  Yause's  letter  of  the  5th 

of  November,  1845,  that  the  transaction  might   be   squared.     In 

Olire  V.  Smith  {s),  A.,  a  merchant,  employed  B.,  a  broker,  to  effect 

policies  and  sell  goods,  and  trusted  him  with  the  possession  of  the 

policies.     A.  being  indebted  to  B.  for  premiums  of  insurance,  and 

having  obtained  an  advance  of  money  upon  a  pledge  of  goods  placed 

in  B.'s  hands  for  sale,  but  not  on  those  *good8  to  the  exclusion  of       [  **^3  ] 

C.'b  general  credit,  became  bankrupt.     Afterwards,  a  loss  happened, 

and  B.  received  the  money  from  the  underwriters  :  and  it  was  held 

that  this  was  a  mutual  credit  within  the  5  Geo.  II.  c.  80,  s.  28,  and 

that  B.  might  retain  the  sum  received  for  the  loss,  in  liquidation  of 

his  advances,  as  well  as  for  the  balance  due  for  premiums. 

(1)  Ambl.  252.    *'Before  this  case,  Per  Lord   Mansfield,  in  Grcm   v. 

it    was  certainly  doubtful  whether  a  Farmer,  4  Burr.  2218. 

faustoT  had  a  lien,  and  could  retain,  for  (2)  2  East,  523. 

the  balance  of  bis  general  account.'*  (3)  5  Taunt,  56. 
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Dixon  (H.  Hill :  The  general  doctrine  laid  down  in  that  case  was  very 

Stansfeld.  much  qualified  in  the  subsequent  case  of  Rose  v.  Hart{i).  That 
was  an  action  of  trover  for  cloths  deposited  by  a  bankrupt,  pre- 
viously  to  his  bankruptcy,  with  the  defendant,  a  fuller,  for  the 
purpose  of  being  dressed :  and  it  was  held  that  the  defendant  was 
not  entitled  to  detain  them  for  his  general  balance  for  such  work 
done  by  him  for  the  bankrupt  previously  to  his  bankruptcy ;  for, 
that  there  was  no  mutual  credit  within  the  statute  5  Geo.  II. 
c.  80,  s.  28. 

Maule,  J. :  If  there  was  mutual  credit  at  the  time  of  the  bank- 
ruptcy, the  Commissioners  were  to  take  the  account,  and  strike  a 
balance.  That  was  afterwards  extended  to  contingent  and  future 
debts.  How  could  the  Commissioners,  in  Olive  v.  Smith,  take  this 
money  into  account  ?  At  the  time  of  the  bankruptcy,  no  loss  had 
happened.  It  is  in  respect  of  that,  I  think,  that  Olive  v.  Smith  has 
been  overruled.  Speaking  of  these  two  cases,  in  Young  v.  The 
Bank  of  Bengal  (2),  Lord  Brougham  says :  **  In  Olive  v.  Smith,  a 
broker  had  been  allowed  to  set  off  a  debt  antecedently  due  from 
his  employer,  against  the  losses  recovered  from  the  underwriters 
on  policies  deposited  in  his  hands.  In  Rose  v.  Hart,  the  Court  held 
that  such  a  set-off  is  only  competent  to  the  pawnee,  in  cases  where 
the  thing  alleged  to  be  a  giving  of  credit,  either  constitutes  a  present 
[  *^^^  ]  cross  debt,  or  must  end  in  one.  This  limitation  *of  the  case  of 
Olive  V.  Smith  has  in  subsequent  cases  (3)  been  approved  and 
followed."  The  contingency  must  be  one  that  is  susceptible  of 
calculation.) 

The  plaintiffs  must  make  out  that  the  effecting  this  policy,  was 
an  act  done  by  Wilson  and  Yause  exclusively  in  the  character  of 
insurance-brokers. 

(Talfourd,   J.:    It  is  for  the    defendants   to   establish    their 
lien.) 

It  is  not  pretended  that  the  former  policies  were  effected  by  Wilson 
and  Yause  as  insurance-brokers:  but  it  may  fairly  be  inferred 
from  the  facts  which  are  stated,  that  they  were  effected  by  them  a? 
factors. 

(1)  20  R.  R  533  (8  Taunt.  499).  (3)  Sampson  v.  Burton,  2  Brod.  &  B. 

(2)  1  Moore's  Xndiim  Appeal  Cases,      89,  4  Moore,  ool ;  Bose  v,  Sima,  I  B,  & 
87,  148,  Ad.  521. 
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(Maule,  J. !  The  terms  of  the  policy  are  not  set  out.    Was  it  one       Dixon 
upon  which  Wilson  and  Vause  alone  could  have  sued?)  Stansfeld. 

The  case  states  that  they  effected  the  policy  in  their  own  names. 
It  does  appear  that  the  former  policies  were  so  effected. 

(Maule,  J.:  There  is,  in  truth,  but  one  other  instance  of  a 
marine  policy  being  effected  by  Wilson  and  Vause  on  behalf  of 
Boyd  &  Co.  You  cannot  make  a  course  of  dealing  out  of  one 
instance.) 

A  factor  is  entitled  to  insure  the  goods  of  his  principal. 

(Maule,  J. :  It  is  difficult  to  discover  from  the  statement  of  the 
case,  what  is  the  precise  question  upon  which  the  opinion  of  the 
Court  is  sought  to  be  obtained.) 

It  was  afterwards  agreed  that  the  following  should  be  taken  to  be 
the  questions  intended  to  be  submitted  to  the  Court : 

"  1.  Did  Wilson  and  Vause  effect  the  policy  of  insurance  in  the 
declaration  mentioned,  as  the  factors  of  John  Boyd  &  Co.,  or  was 
the  policy  effected  by  Wilson  and  Vause  as  insurance-brokers  for 
the  said  John  Boyd  &  Co. : 

"  2.  If  the  policy  was  effected  by  Wilson  and  Vause  as  insurance- 
brokers  for  the  said  John  Boyd  &  Co.,  had  *Wilson  and  Vause,  at       [  ^415  j 
the  time  of  their  bankruptcy,  a  lien  on  the  policy  for  the  general 
balance  of  account  due  to  them  as  factors  from  John  Boyd  &  Co. 

"  If  the  Court  shall  be  of  opinion  that  Wilson  and  Vause  did 
not  effect  the  policy  as  the  factors  of  John  Boyd  &  Co.,  and  that,  at 
the  time  of  their  bankruptcy,  Wilson  and  Vause  had  not  a  lien  on 
the  policy  for  the  general  balance  of  account  due  to  them  from 
John  Boyd  &  Co.,  the  verdict  found  for  the  plaintiffs  to  stand ; 
otherwise,  the  verdict  to  be  entered  for  the  defendants." 

Wordsworth,  continuing. 

(  Jervis,  Gh.  J. :  The  amended  questions  show  that  it  is  a  case  of 
lien  only  that  is  set  up,  and  not  mutual  credit. 

H.  Hill :  Exactly  so.) 

There  is  nothing  stated  in  the  case  to  warrant  an  inference  tlmt 
Wilson  and  Vause  acted  as  insurance-brokers :  it  must  be  assumed 
that  this  policy  was  effected  by  them  as  incident  to  their  character 
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Dtxon  of  factors.  [He  cited  Story  on  A^rency,  s.  111.]  It  is  clear,  there- 
Stansfeli>.  foi*6>  *that  it  was  the  duty  of  Wilson  and  Yause,  as  factors,  to 
[  •iH  ]  insure  the  cargoes  of  guano  sold  by  them  for  Boyd  &  Co.  at  Hull, 
to  be  shipped  to  other  places.  In  what  respect  does  the  policy  now 
in  question  differ  from  those  ?  It  must  be  conceded  that  an 
insurance-broker  has  no  general  lien,  beyond  the  amount  due  to 
him  for  premiums  and  commission  in  that  character. 

(Talfourd,  J. :  Then  you  concede  the  second  question  ?) 

Not  altogether :  it  is  mixed  up  with  claims  of  another  character,  iu 
respect  of  which  also  there  is  a  general  lien. 

(Jervis,  Ch.  J. :  How  mixed  up  ?) 

By  being  all  blended  in  one  account. 

Hugh  Hill,  in  reply  : 
There  is  no  pretence  for  saying  that  the  policy  in  question  was 
effected  by  Wilson  and  Yause,  as  factors.  All  that  the  authorities 
referred  to,  establish,  is,  that  a  factor  has  authority  to  insure 
goods  that  are  consigned  to  him  for  sale.  Besides  this  policy,  the 
case  only  gives  two  instances  of  insurances  by  Wilson  and  Yause  on 
account  of  Boyd  &  Co. :  the  first  was,  an  insurance  against  fire,  on 
goods  of  Boyd  &  Co.  in  their  hands  as  factors ;  the  second  was,  a 
marine  policy  on  goods  which  had  been  sold  by  them  as  factors,  and 
shipped  by  them  for  Newcastle.  But,  with  respect  to  the  policy  on  the 
ship  Expai'ter,  all  presumptions  are  excluded  by  the  facts  which  are 
stated.  It  was  not  a  policy  on  goods  in  the  hands  of  Wilson  and 
Yause,  or  which  were  coming  to  their  hands :  it  was  a  policy  on 
the  voyage  out.  Wilson  and  Yause  carried  on  business  as  insur- 
ance-brokers, and  had  a  profit,  as  such,  upon  this  policy.  The 
correspondence  treats  the  matter  as  an  isolated  transaction,  which 
is  to  form  no  part  of  the  general  dealings  between  the  parties. 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  in  this  case  are  entitled  to  the 
[  •417  ]  judgment  of  the  Court.  *By  the  agreement  of  the  parties,  two 
questions  have  been  presented  for  the  opinion  of  the  Court,  both  of 
which,  by  the  admission  of  the  counsel  for  the  defendants,  practi- 
cally resolve  themselves  into  a  question  of  fact.  The  action  is  in 
detinue  for  a  policy  of  assurance,  to  which  the  plaintiffs  are  clearly 
entitled,  unless  the  defendants  can  establish  a  right  of  lien  on  the 
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part  of  Wilson  and  Vause,  by  whom  the  policy  was  effected.     Upon       Dixon 
the  facts  stated  in  the  case,  I  think  there  can  be  no  doubt  whatever    stansfrld. 
that  the  policy  was  effected  by  Wilson  and  Vause  in  the  character 
of  insurance-brokers,  and  of  insurance-brokers  only.     The   case 
states  that  they  filled   four  different    characters,    viz.   those  of 
merchants,  factors,  ship  and  insurance-brokers,  and  general  agents. 
There  had  been  large  transactions  between  them  as  factors,  and 
Boyd  &  Go. ;  and,  besides  the  transaction  in  question,  there  had 
been  two  cases  of  insurances,  but,  whether  in  those  instances  the 
policies  had  been  effected  by  Wilson  and  Vause  as  factors  or  as 
insurance-brokers,  does  not  appear.     It  is  clear,  that,  in  those  two 
instances,  they  would  have  had  the  right  to  insure  in  their  character 
of  factors.    The  statement  of  the  case,  therefore,  leaving  the  matter 
thus  uncertain,  we  must  see  what  can  be  gathered  from  the  corre- 
spondence which  is  set  out :  and,  looking  at  that,  it  plainly  appears 
that  Wilson  and  Vause  were  employed  to  effect  this  policy  in  their 
character  of  insurance-brokers.    Boyd  &  Co.  write  to  them  on  the 
28th  of  October,  1845,  requesting  them  to  insure  1,OOOZ.  on  the 
Exporter.     Not   being    able    to    effect   the    insurance    at    Hull, 
Wilson  and  Vause,  on  the  following  day,  write  to  Douglas  &  Co., 
at  Glasgow,  to  get  it  done  there.     Nobody  can  doubt  that  that  was 
a  transaction  in  which  they  were  employed  as  insurance-brokers. 
If  that  be  so,  it  seems  to  be  conceded  that  Wilson  and  Vause  could 
have  no  general  lien  for  the  balance  due  to  them  as  *factors.    A       [  ♦^is  ] 
man  is  not  entitled  to  a  lien  simply  because  he  happens  to  fill  a 
character  which  gives  him  such  a  right,  unless  he  has  received  the 
goods,  or  done  the  act,  in  the  particular  character  to  which  the 
right  attaches.     There  is  no  evidence  of  usage,  or  course  of  dealing 
between  the  parties,  to  justify  the  claim  of  a  general  lien :  and,  that 
there  is  no  particular  lien  upon  this  policy,  is  conceded;  for,  it  is 
admitted  that  the  premiums  due  in  respect  of  it  have  been  paid. 
Upon  both  points,  therefore,  the  plaintiffs  are  entitled  to  succeed. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judg- 
ment of  the  Court.  The  policy  in  question,  no  doubt,  is  the  pro- 
perty of  the  plaintiffs :  and  they  are  entitled  to  recover  it  in  this 
action  of  detinue,  unless  the  defendants  can  set  up  a  lien.  This 
they  attempt  to  do,  not  claiming  a  particular  lien  for  money  paid  on 
accoiint  of  this  policy ;  for,  the  case  finds  that  the  premium  has 
been  paid,  and  that  nothing  is  due  in  respect  of  it :  but  they  set  up 

41—2 


6*4  1850.     C.  P.     10  C.  B.  418—419.  [r.r, 

Dixon  a  general  lien.  The  case,  it  is  said,  finds  that  Wilson  and  Yause 
Stanpfbld.  ^6re  factors,  as  well  as  other  things,  and,  as  sach  factors,  they  had 
authority  to  effect  insurances  for  their  principals;  and  that  the 
particular  transaction  in  question  either  was  a  transaction  in  which 
Wilson  and  Vause  were  employed  as  factors  of  Boyd  &  Co.,  or  else 
it  was  a  transaction  in  which,  though  not  employed  as  factors,  yet, 
as  they  were  factors,  they  had  a  lien.  I  find  nothing  in  the  case  to 
show  that  this  policy  was  effected  by  Wilson  and  Yause  in  the 
course  of  their  business  as  factors.  A  factor  is  a  person  who  is 
employed  to  sell  goods  on  commission.  There  was  no  employ- 
ment to  sell,  at  all  connected  with  the  employment  under 
which  this  policy  was  effected.  It  appears  by  the  case,  that 
the  policy  was  effected  in  October,  1845;  that  it  was  a  policy 
on   ship,   not   on   guano,    or   anything   which   the   factors   were 

L  ♦419  ]  *employed  to  sell.  Upon  the  policy  being  effected,  it  appears  that 
Wilson  and  Yause  paid  the  premium  to  Douglas  &  Co,,  through 
whose  instrumentality  the  insurance  was  done,  and  that  Wilson  and 
Yause  applied  with  some  importunity  to  Boyd  &  Co.  to  recoup 
them  the  amount.  This  tends  very  much  to  show  that  the  trans- 
action was  something  apart  from  the  ordinary  dealings  between  the 
parties,  a  special  order  to  effect  this  particular  policy.  It  might  be 
that  that  was  consistent  with  the  insurance  being  effected  by 
Wilson  and  Yause  in  the  character  of  factors :  as,  for  instance,  if 
the  policy  had  been  upon  goods  which  were  consigned  to  them  for 
sale,  as  factors.  In  that  case,  the  policy  might  be,  I  do  not  say  it 
would  be,  subject  to  the  general  lien  of  the  factors,  as  the  goods 
themselves  would  be.  But,  here,  the  subject-matter  of  the  insurance 
not  being  goods,  the  only  way  in  which  a  general  lien  as  factors 
could  be  said  to  attach  to  them,  would  be,  that  this  was  one  of  a 
number  of  transactions,  in  some  of  which  Wilson  and  Yause  acted 
as  brokers,  and  it  is  to  be  inferred  that  this  one  is  to  be,  as  it  were, 
infected  by  the  society  of  those  with  which  it  is  brought  into 
contact.  This  is  not  very  lucid  ;  but  probably  it  is  the  only  way  in 
which  it  could  be  put.  I  think,  however,  the  correspondence  which 
is  set  out  in  the  case,  prevents  us  from  so  dealing  with  the  trans- 
action, which  is  clearly  treated  by  the  parties  as  one  single  and 
separate  transaction.  Tliis  being  the  state  of  things,  I  think  it  is 
impossible  that  we  can  import  into  the  case  anything  other  than 
what  appears  on  the  face  of  the  correspondence.  We  cannot 
assume  that  there  was  any  pledge  of  this  policy  to  satisfy  any 
general  lien.     It  was  not  insisted,  nor  could  it  be,  that  one  who 


TOL.  Lxxxiv.]      1850.     C.  p.     10  C.  B.  419—420.  645 

effects  a  policy,  not  as  factor,  but  as  iii:5aratice'broker,  is  entitled  to  dixok 

a  general  lien  on  a  policy  in  his  bands,  for  a  balance  due  *to  him  staks'vbld. 

in  the  former  character.     Upon  the  whole,  I  think  the  plaintiffs  are  [  *^20  ] 
entitled  to  recover. 

WiLLUMS,  J. : 

I  am  of  the  same  opinion.  In  point  of  fact,  the  statements  in 
the  case  lead  my  mind  irresistibly  to  the  conclusion  that  Wilson 
and  Yause  did  not  effect  the  policy  in  question  as. the  factors  of 
Boyd  &  Go.  In  point  of  law,  then,  it  is  clear  that  their  general 
lien  as  factors  does  not  attach  upon  this  instrument.  And  the 
statement  shows  that  there  exists  no  other  lien  upon  which  the 
defendants  can  rely. 

Talpourd,  J.,  concurred. 

Judgment  for  the  plaintiffs. 


AUSTIN  V.  The    MANCHESTER,    &c.    EALLWAY  i«^2). 

COMPANY  (i).  [454] 

(10  C.  B.  454—476 ;  S.  0.  21  L.  J.  C.  P.  179  ;  16  Jur.  763 ;  7  Rail.  Cas.  300.) 

Horses  were  delivered  to  a  Hallway  Company,  to  be  carried  by  them  from 
A.  to  B.,  for  hire,  subject  to  a  note  or  ticket  containing  the  following 
notice (3):  "This  ticket  is  issued  subject  to  the  owner's  undertaking  to 
bear  all  the  risk  of  injury  by  conveyance  and  other  contingencies ;  and  the 
owner  is  required  to  see  to  the  efficiency  of  the  carriage,  before  he  allows 
his  horses  or  live  stock  to  be  placed  therein  ;  the  charge  being  for  the  use  of 
the  railway,  cai'riages,  and  locomotive  power  only,  the  Company  will  not 
be  responsible  for  any  alleged  defects  in  th«ir  can'iages  or  trucks,  unless  com- 
plaint be  made  at  the  time  of  booking,  or  before  the  same  leave  the  station ; 
nor  for  any  damages,  however  caused,  to  horses,  cattle,  or  live  stock  of  any 
description,  travelling  upon  their  railway,  or  in  their  vehicles :  " 

Held,  that,  giving  to  the  words  of  the  contract  their  most  limited  mean- 
ing, they  must  apply  to  all  risks,  of  whatever  kind,  and  however  ansing, 
to  be  encountered  in  the  course  of  the  journey ;  and,  therefore,  that  the  Com- 
pany were  not  responsible  for  in  j  ury  done  to  a  horse  from  the  firing  of  a  wheel, 
in  consequence  of  the  neglect  of  the  servants  of  the  Company  to  grease  it. 

This  was  an   action   upon   the  case  against    the   Manchester, 
Sheffield,  and  Lincolnshire  Eailway  Company,  to  recover  damages 
for  the  loss  of  a  horse  *which  was  killed  whilst  being  conveyed  on       [  *156  ] 
the    defendants'   railway  from    New    Holland,   in   the  county  of 
Xiincoln,  to  Shoreditch. 

(1)  Cited,  Shaw  v.  (?.   W.  By   Co.      3,  8,  1852. 

[1894]  1  a  B.  373,  382,  70  L.  T.  218.  (3)  See  now  s.  7  of  the  Eailway  and 

(2)  According  to  the  Law  Journal      Canal  Traffic  Act,  1854.— J.  G.  P. 
report,  this  case  was  heaid  on  May  1, 
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AosTiK  The  first  count  of  ihe  declaration  stated,  that  the  defendants, 

Thb  Man-  before  and  at  the  time  of  the  committing  of  the  grievances  therein- 
RAiLvfAYCo  ^^^®^  mentioned,  were  the  owners  and  proprietors  of  certain 
railways,  to  wit,  the  Manchester,  Sheffield,  and  Lincolnshire 
Bailways,  and  were  possessed  of  certain  carriages  and  trucks  used 
by  them  for  the  carriage  and  conveyance  of  passengers,  and  horses, 
cattle,  goods,  and  chattels,  on  certain  journeys  in  and  upon  and 
along  the  said  railways  and  certain  other  railways,  to  wit,  the 
East  Lincolnshire  Bailway,  and  Eastern  Counties  Bailway,  from  a 
certain  place,  to  wit.  New  Holland,  in  the  county  of  Lincoln,  to  a 
certain  other  place,  to  wit,  the  Shoreditch  station  of  the  Eastern 
Counties  Bailway,  in  the  county  of  Middlesex,  and  to  divers  other 
places  upon  the  several  railways  aforesaid,  for  hire  and  reward; 
and  did,  before  and  at  the  time  of  the  committing  of  the  said 
grievances,  exercise  and  carry  on  the  business  of  common  carriers 
for  hire ;  and  were  commonly  employed  to  carry  and  convey 
passengers,  horses,  cattle,  goods,  and  chattels,  from  New  Holland 
aforesaid  to  the  said  Shoreditch  station,  and  from  and  to  divers 
other  places  in,  upon,  and  along  the  said  railways :  That,  during 
all  the  time  aforesaid,  according  to  the  usual  and  known  course  of 
business  there  practised  and  observed  by  the  defendants  and 
persons  employing  them  to  carry  passengers,  horses,  cattle,  goods, 
and  chattels  by  the  said  railway,  it  was  incumbent  upon,  and  the 
duty  of,  the  defendants  to  cause  due  and  proper  care  to  be  taken, 
and  proper  and  reasonably  sufficient  provision  to  be  made,  from 
time  to  time,  during  any  such  journey  as  aforesaid,  on  which  any 
passengers,  horses,  cattle,  goods,  or  chattels  were  being  conveyed 

[  •456  ]  by  the  defendants,  in  order  to  guard  *and  provide  against  the 
friction  of  and  arising  during  the  said  journey  from  the  wheels  and 
axles  of  the  said  trucks  and  carriages  wherein  such  passengers, 
horses,  cattle,  goods,  and  chattels  were  being  carried  and  conveyed, 
and  the  parts  of  the  said  trucks  and  carriages  near  to  and  in 
contact  and  connected  with  the  said  wheels  and  axles,  and  in  order 
to  guard  and  provide  against  fire  being  produced  by  such  friction, 
and  to  preserve  such  carriages  and  trucks  as  last  aforesaid,  and  the 
wheels  and  axles  thereof,  and  other  such  parts  thereof  as  aforesaid, 
from  being  broken  and  injured  by  such  friction  and  fire  as  afore- 
said; and,  during  all  the  time  aforesaid,  according  to  the  said 
course  of  business  then  practised  and  observed  by  the  defendants 
and  persons  so  employing  them  as  aforesaid,  the  said  persons  so 
employing  them  had  no  power  or  control  over  the  management  of 
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any  of  the  said  trucks  or  carriages  during  any  such  journey  as       Austin 

aforesaid,  nor  were  they  permitted  or  allowed  to  do  any  such  things    thb  man- 

as  were  proper  or  necessary  to  guard  against  such  friction  and  fire  ^^jj^^^  ^o 

as  aforesaid,  or  to  [)reserve  the  said  carriages,  trucks,  wheels,  axles, 

or  other  parts  aforesaid,  from  being  broken  and  injured,   and 

without  certain  reasonable  and   proper    provisions   being    made 

against  such  friction  and  fire  as  aforesaid  during  such  journies  as 

aforesaid,  passengers,  horses,   cattle,  goods,  or  chattels,   cannot, 

and  could  not  at  the  time  aforesaid,  be  safely  carried  or  conveyed 

in  such  trucks  and  carriages  by  or  along  the  said  railways :   That 

the  plaintiffs,  theretofore,  and  whilst  the  defendants  were  such 

carriers  as  aforesaid,  and  whilst  such  course  of  business  as  aforesaid 

was  observed  and  practised,  to  wit,  on  the  23rd  of  February,  1849, 

delivered  to  the  defendants,  to  wit,  at  New  Holland  aforesaid,  that 

is  to  say,  at  the  railway-station  there,  divers  horses,  mares,  and 

geldings,  to  wit,  thirty  horses,  &c.,  of  the  plaintiffs,  of  great  value, 

to  wit,  of  *the  value  of  600f.,  to  be  carried  and  conveyed  by  the       [  •457  ] 

defendants  for  the  plaintiffs,  to  wit,  in  and  upon  divers,  to  wit, 

three,  of  the  said  trucks  and  carriages,  and  in  and  upon  and  along 

the  said  railways,  for  hire  and  reward  to  the  defendants  in  that 

behalf,  to  wit,  for  the  charge  thereinafter  mentioned,  from  New 

Holland  aforesaid,  to  the  Shoreditch  station  aforesaid,  according  to 

the  usual  and  known  course  of  business  so  practised  and  observed 

as  aforesaid,  except  so  far  as  the  same  was  altered  or  qualified  by 

certain  terms  expressed  as  thereinafter  mentioned  in  a  certain  note 

or  ticket  then  by  the  defendants  prepared  and  produced  to  the 

plaintiffs :  That  it  was  in  and  by  the  said  note  or  ticket  expressed, 

that  the  sum  charged  to  the  plaintiffs  in  respect  of  the  premises, 

was  the  sum  of  22/.  10s.,  being  71.  lOs.  for  each  of  the  said  three 

trucks ;  and  that  the  said  ticket  was  issued  subject  to  the  plaintiffs' 

undertaking  to  bear  all  the  risk  of  injury  by  conveyance,  and  other 

contingencies;  and  that  the  plaintiffs  were  required  to  see  to  the 

efficiency  of  the  carriages  before  they  allowed  their  horses  or  live 

stock  to  be  placed  therein ;  and  that,  the  charge  being  for  the  use 

of  the  railway,  carriages,  and  locomotive  power  only,  the  defendants 

would  not  be  responsible  for  any  alleged  defects  in  their  carriages 

or  trucks,  unless  complaint  was  made  at  the  time  of  booking,  or 

before  the  same  left  the  station,  nor  for  any  damages,  however 

caused,  to  horses,  cattle,  or  live  stock  of  any  description,  travelling 

upon  the  said  railways,  or  in  the  defendants*  vehicles:  That  the 

defendants  then  accepted  and  received  from  the  plaintiffs  the  said 
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Austin       horses,  mares,  and  geldings,  to  wit,  upon  the  day  and  year  last 
Thb'maw-     *^^*'68^iJ>  ^o  be  so  carried  and  conveyed  as  aforesaid,  according  to 

CHESTER,  &o.  the  usual  and  known  course  of  business  then  practised  and  observed 
Railway  Co.  .,  .  ,  .    ,  ,./,    , 

as  aforesaid,  except  so  far  as  the  same  was  varied  or  qualified  by 

such  terms  as  aforesaid :  And  that,  although  they,  tlie  defendants, 
[  *i5B  ]  did  *then  and  there,  to  wit,  at  New  Holland  aforesaid,  so  as  afore- 
said accept  and  receive  of  and  from  the  plaintififs  the  said  horses, 
mares,  and  geldings,  for  the  purpose  aforesaid,  and  did  then  and 
there  place  them  in  and  upon  divers,  to  wit,  three  of  the  said  trucks 
and  carriages  of  them,  the  defendants,  for  the  purpose  of  being 
carried  and  conveyed  as  aforesaid,  the  efficiency  of  which  said 
trucks  and  carriages  the  plaintiffs  then  saw  to,  and  were  satibfied 
with,  before  the  said  horses,  mares,  and  geldings  were  placed 
therein ;  and  the  said  horses,  mares,  and  geldings  were  then 
booked,  and  the  said  trucks  and  carriages,  with  the  said  horses, 
mares,  and  geldings  therein,  then  left  the  said  station,  to  wit,  at 
New  Holland  aforesaid,  upon  such  journey  as  aforesaid :  Yet  the 
defendants,  not  regarding  their  duty  to  the  plaintiffs  in  that  behalf, 
but  contriving  and  fraudulently  intending  to  deceive  and  injure  the 
plaintiffs,  did  not  nor  would,  during  the  said  journey,  cause  due  and 
proper  or  any  care,  or  proper  or  reasonably  sufficient  provision,  to 
be  taken  or  made,  in  order  bo  provide  against  the  friction  arising 
during  the  said  journey,  of  and  from  the  wheels  and  axles  of  the 
said  trucks  and  carriages  wherein  the  said  horses,  mares,  and 
geldings  were  so  placed  as  aforesaid,  and  were  being  carried  on  the 
said  journey,  and  of  and  from  the  said  parts  of  the  said  trucks  and 
carriages  near  to  and  in  contact  and  connected  with  the  said  wheels  and 
axles,  or  in  order  to  guard  and  provide  against  fire  being  produced  by 
such  friction,  or  to  preserve  the  said  trucks,  carriages,  wheels,  axles, 
and  other  such  parts  as  aforesaid,  from  being  injured  and  broken  by 
such  fire  and  friction ;  but  altogether  grossly  and  culpably  neglected 
and  omitted  so  to  do ;  by  reason  whereof,  and  of  the  gross  and  culpable 
negligence  of  the  defendants  in  that  behalf,  and  after  the  said  carriages 
and  trucks,  with  the  said  horses,  mares,  and  geldings  therein,  had 
left  the  said  station,  and  whilst  the  same  were  under  the  direc- 
[  *4n9  \  tion  *and  control  of  the  defendants,  to  wit,  on  the  day  and  year 
aforesaid,  one  of  the  axles  of  one  of  the  said  trucks  and  carriages, 
to  wit,  of  a  truck  and  carriage  wherein  divers,  to  wit,  seven  of  the 
said  horses,  &c.,  were  then  being  carried  and  conveyed  on  the  said 
journey,  and  the  wheel  connected  with  the  said  axle,  became  greatly 
heated  by  such  friction  as  aforesaid,  and  fire  was  thereby  produced 
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in,  upon,  and  about  the  said  wheel  and  axle,  and  the  parts  of  the       Austin 
said  truck  and  carriage  near  to  and  in  contact  and  connection  with     thk^Man- 
the  said  wheel  and  axle,  and  the  said  truck  and  carriage  thereby  chestkr,  ^. 
then  became  and  was,  during  the  said  journey,  and  after  the  same 
had  left  the  station,  and  long  after  the  booking  of  the  said  horses, 
mares,  and  geldings,  dangerous  and  unfit  for  the  further  carriage 
and  conveyance  of  the  said  horses,  mares,  and  geldings  upon  the 
said  journey,  of  all  which  the  defendants  then  had  notice,  and 
were  then  requested  by  the  plaintiffs  either  to  cause  to  be  made 
proper  and  reasonably  sufficient  provision  against  the  said  friction, 
and  the  fire  occasioned  thereby,  or  else  to  carry  and  convey  the 
said  horses,  mares,  and  geldings,  for  and  on  the  remainder  of  the 
said  journey,  in  some  other  carriage  fit  and  proper  in  that  behalf ; 
which  they,  the  defendants,  then  wholly  neglected  and  refused  to 
do :  That,  after  such  fire  had  been  produced  by  such  friction  as 
aforesaid  in,  upon,  and  about  the  said  wheel  and  axle,  and  the 
said  parts  near  thereto,  and  in  contact  and  connection  therewith, 
of  the  said  truck  and  carriage  wherein  the  said  last-mentioned 
horses,  mares,  and  geldings  then  were  being  carried  and  conveyed 
upon  the  said  journey,  and  after  the  said  truck  and  carriage  had 
thereby  become,  upon  and  during  the  said  journey,  dangerous  and 
unfit  for  the  further  carriage  and  conveyance  of  the  said  horses, 
mares,  and  geldings,  and  whilst  the  same  continued  and  was  so 
dangerous  and  unfit,  and  after  the  defendants  *had  notice  thereof,       [  *^60  j 
and  after  the  defendants  had  been  so  requested  as  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  although  they,  the  defendants,  then 
could  and  might  and  ought  to  have  caused  to  be  made  proper  and 
reasonably  sufficient  provisions  against  such  friction  as  aforesaid, 
and  the  fire  occasioned  thereby,  or  else  have  carried  the  said  horses, 
mares,  and  geldings,  for  and  on  the  remainder  of  the  said  journey, 
iu  some  other  carriage  fit  and  proper  in  that  behalf ;  and,  although 
a  suitable  and  convenient  opportunity  for  removing  the  said  horses, 
luares,  and  geldings,  into  a  safe,  fit,  and  proper  truck  and  carriage 
in  that  behalf,  then,  and  when  and  after  the  defendants  were  so 
re<|ue&ted  as  aforesaid,  and  before  the  said  axle  so  broke  as  herein- 
after mentioned,  occurred  and  offered  itself,  as  they  the  defendants 
well  knew, — nevertheless,  they,  the  defendants,  so  contriving  and 
intending  as  aforesaid,  and  disregarding  their  duty  to  the  plaintiffs, 
and  the  said  request  of  the  plaintiffs  in  that  behalf,  then  recklessly, 
culpably,  and  with  gross  negligence,  and  total  disregard  to  the  safe 
and  proper  conveyance  of  the  said  horses,  mares,  and  geldings. 
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Austin       and  against  the  will  of  the  plaintiff,  and  well  knowing  the  said 
thr  Man-     truck  and  carriage  to  be  so  dangerous  and  unfit  as  aforesaid,  con- 
R^i^vf  ^'  Co    ^^^^®^  ^^  carry  and  cause  to  be  carried  the  said  horses,  mares,  and 
geldings  on  the  said  journey  along  the  said  railway,  in  the  said 
truck  and  carriage,  so  having  become  during  the  said  journey,  and 
then  still  being,  so  dangerous  and  unfit  as  aforesaid,  without  making 
proper,  or  reasonably  sufficient,  provisions  against  such  friction  as 
aforesaid,  or  the  fire  occasioned  thereby,  until  the  said  axle  became, 
to  wit,  on  the  day  and  year  aforesaid,  further  heated  by  such  fric- 
tion as  aforesaid,  and  until  further  fire  was  then  produced  upon 
and  about  the  said  wheel  and  axle,  and  the  parts  of  the  said  truck 
and  carriage  near  to  the  same,  and  in  connection  and  contact 
[  *161  ]       ^therewith,  and  until  the  said  axle,  by  reason  of  such  friction  as 
aforesaid,  and  the  heat  and  fire  occasioned  thereby,  and  by  and 
through  the  gross  and  culpable  negligence,  and  grossly  improper 
conduct  of  the  defendants  in  that  behalf,  then  became  and  was  so 
weakened,  injured,  and  worn  away,  that  the  same,  during  the  said 
journey,  to  wit,  on  the  day  and  year  aforesaid,  broke  and  gave  way, 
and  snapped  asunder,  and  thereby  the  said  truck  or  carriage  wherein 
the  said  last-mentioned  horses,  mares,  and  geldings  were  so  being 
carried  as  aforesaid,  was  then  violently  thrown  out  of  its  proper 
position  on  the  rails  of  the  said  railway  along  which  the  same  was 
then  passing,  and  the  last-mentioned  horses,  mares,  and  geldings, 
then  being  thereon,  were  then  thrown  violently  down,  and  greatly 
lamed,  and  otherwise  injured,  insomuch  that  one  of  the  said  last, 
mentioned  mares  of  the  plaintiffs,  of  great  value,  to  wit,  of  the  value  of 
50L,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  by  reason 
of  such  injury,  and  not  otherwise,  died,  and  the  residue  of  the  said 
last-mentioned  horses,  mares,  and  geldings,  in  consequence  of  such 
injuries,  became  and  were   greatly  deteriorated  and  lessened  in 
value,  to  wit,  to  the  amount  of  2002.,  and  the  plaintiffs  were  forced 
to  expend,  and  became  liable  to  pay,  divers  large  sums  of  money, 
amounting  to  a  large  sum,  to  wit,  50/.,  in  and  about  endeavouring 
to  cure  the  said  last-mentioned  horses,  mares,  and  geldings  of  the 
injuries  so  by  them  sustained  as  aforesaid ;  and  the  plaintiffs,  by 
reason  of  the  premises,  had  not  only  been  deprived  of  the  use  of 
the  said  last-mentioned  horses,   mares,  and  geldings,  for  a  long 
space  of  time,  to  wit,  one  month  ;  but  the  plaintiffs  had  also  lost 
and  been  deprived  of  divers  great  gains  and  profits,  which  they 
would  otherwise  have  derived  from    the  sale  of  the  said  horses, 
mares,  and  geldings,  to  wit,  lo  the  amount  of  200/. ;  and  the  plain  Li  llV 
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averred  that  the  said  damages  ♦and  injury    to  the  said  horses,       Austin 
mares,  and  geldings,  were  entirely  occasioned  by  the  gross  negli-     THE^if  an- 
gence  and  gross  misconduct  of  the  defendants  in  the  manner  chestbb,  &c. 

A  AIL  WAT  00* 

aforesaid,  and  were  not  caused  by  any  insuflBciency  or  defects  ^  •452  ] 
existing  in  the  said  truck  or  carriage  before  or  at  the  time  when 
the  said  last-mentioned  horses,  mares,  and  geldings  were  placed 
therein,  or  at  the  time  of  such  booking  as  aforesaid,  or  before  or 
when  the  same  left  the  station  as  aforesaid ;  nor  by  any  injury, 
or  risk  of  injury,  by  conveyance  of,  or  other  contingencies,  or  in 
any  manner  whatever,  other  than  by  the  gross  negligence  and  gross 
misconduct  of  the  defendants. 

The  declaration  also  contained  a  count  in  trover. 
The  defendants  pleaded :  first,  to  the  whole  declaration,  Not  guilty. 
Secondly,  to  the  first  count,  that  the  said  alleged  injury  in  the 
said  first  count  mentioned,  to  the  said  horses,  mares,  and  geldings 
in  the  said  first  count  mentioned,  was  an  injury  occasioned  by  con- 
veyance, and  other  contingencies,  within  the  true  intent  and  meaning 
and  efifect  of  the  said  note,  and  not  by  the  negligence  or  misconduct 
of  the  defendants  in  that  behalf, — concluding  to  the  country. 

Thirdly,  to  the  first  count,  that  the  said  damage  and  injury  to 
the  said  horses,  mares,  and  geldings,  were  occasioned  and  caused 
by  the  insufficiency  of,  and  defects  existing  in,  the  said  truck  or 
carriage  at  the  time  when  the  said  horses,  mares,  and  geldings 
were  placed  thereon,  and  not  otherwise, — concluding  to  the  country. 
Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1852  (1).  The  facts  which  appeared  in  evidence 
were  as  follows :  In  the  month  of  February,  1849,  certain  horses 
of  the  plaintiffs  were  delivered  to  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company,  for  the  purpose  of  *being  con-  [  *463  ] 
veyed  by  them  on  their  railway,  from  New  Holland,  in  the 
county  of  Lincoln,  to  the  Shoreditch  Station,  in  London.  Shortly 
after  the  train  had  started,  it  was  discovered  that  one  of  the  wheels 
of  the  truck  in  which  the  horses  in  question  were,  was  becoming 
heated,  for  want  of  grease  ;  and,  when  the  train  arrived  at  Boston, 
the  Company's  servants  were  requested  by  the  plaintiffs'  servant  to 
cause  the  carriage  to  be  removed  from  the  train,  and  another  sub- 
Btitnted  for  it,  but  they  declined  to  do  so,  alleging  that  there  was  not 
time  for  it :  but  they  applied  water  to  the  wheel,  and  greased  it. 

(1)  Sic.     Set  uote  (1).  p.  (545,  above. 
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Austin       When  the   train  arrived  at  Peterborough,  the  wheel  being  still  on 

Thb  Man-     ^^^f  ^^^  station-master  desired  the  driver  to  stop  at  Whittlesea,  and 

Raily^ay  Co   g^®*^s®  ^^  again.    The  driver,  however,  did  not  stop,  as  directed ;  and 

shortly  afterwards  the  wheel  broke  down,  the  truck  was  broken  to 

pieces,  and  one  of  the  plaintiffs'  horses  killed,  and  others  injured. 

The  note  of  the  contract  under  which  the  defendants  received  the 
horses  to  be  carried,  was  in  the  following  form  : 

'*  Manchester,  Sheffield,  and  Lincolnshire  Railway. 

"  Lincolnshire  Division. 

*'  Ticket  for  horses,  cattle,  sheep,  pigs,  dogs,  and  live  stock  of 

every  description. 

"  No. Date 18  — 

"  From to 

£     8.     d. 
" horses @ 

" cattle @ 

"  This  ticket  is  issued  subject  to  the  owners'  undertaking  to  bear 
all  the  risk  of  injury  by  conveyance  and  other  contingencies ;  and 
the  owner  is  required  to  see  to  the  efficiency  of  the  carriage,  before 
he  allows  his  horses  or  live  stock  to  be  placed  therein ;  the  charge 
[  •^ei  ]  being  for  the  use  of  the  railway,  carriages,  and  locomotive  *power 
only,  the  Company  will  not  be  responsible  for  any  alleged  defects 
in  their  carriages  or  trucks,  unless  complaint  be  made  at  the  time 
of  booking,  or  before  the  same  leave  the  station;  nor  for  any 
damage,  however  caused,  to  horses,  cattle,  or  live  stock,  of  any 
description,  travelling  upon  their  railway,  or  in  their  vehicles." 

On  the  part  of  the  defendants,  it  was  insisted  that  this  ticket 
being  the  contract  upon  which  they  received  the  horses,  they  were, 
by  its  express  terms,  exempted  from  all  responsibility  for  damage, 
of  whatever  kind,  and  however  arising,  which  horses  or  other  live 
stock  might  encounter  during  the  journey. 

For  the  plaintiffs,  it  was  submitted  that  the  facts  proved  exhibited 
such  a  degree  of  gross  negligence  on  the  part  of  the  Company's 
servants,  as  to  remove  from  them  the  protection  of  their  notice. 

The  Lord  Chief  Justice  strongly  inclined  to  this  opinion,  and  so 
told  the  jury,  intimating  at  the  same  time,  that  the  question  whether 
such  negligence  entitled  the  plaintiffs  to  a  verdict,  was  upon  the 
record. 

The  jury  found  that  the  servants  of  che  Company  had  not 
exercised  due  care;  and  they  accordingly  returned  a  verdict  for  the 
plain  tiffd. 
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IF.  H.  Watson,  in  the  ensuing  Term,  obtained  a  rule  calling       Austin- 
upon  the  plaintiffs  to  show  cause  why  the  judgment  should  not  be     the  man- 
ar rested,  or  why  there  should  not  be  a  new  trial,  on  the  ground  of  r^i^wTy  Co' 
misdirection.     He  referred  to  Hinton  v.  Dihbin  (i)  and  Austin  v. 
The  Manchester^  Sheffield^  and  Lincolnshire  Railway  Company  (2)  ; 
and  Williams,  J.,  referred  to  Shaw  v.  The  York  and  North  Midland 
Railway  Coinpany  (3). 

Macauley,  Retv,  and  West,  on  a  subsequent  day,  showed  cause:        [  ^65  ] 

The  contract,  controlled  as  it  is  by  the  notice  at  the  foot  of  the 
ticket,  clearly  imposes  some  duty  upon  the  Company  :  the  contract 
was  entered  into  subject  to  the  performance  of  that  duty.  It  was 
not  denied  that  there  had  been  the  grossest  negligence  on  the  part 
of  the  Company's  servants  :  and  it  was  obvious  that  no  precaution 
on  the  plaintiff's  part  could  have  averted  the  calamity ;  they  had 
no  power  or  control  over  the  wheels,  and  could  not  have  access  to 
them  for  the  purpose  of  greasing  them.  The  cases  occurring  prior 
to  the  Carriers'  Act,  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  throw  some 
light  upon  this. 

[They  discussed  Oamett  v.  WiUan  (4),  Sleat  v.  Fagg  (5),  Beck  v. 
Evans  {6),  and  Shaw  v.  The  York  and  North  Midland  Railway 
Company  (z).'] 

In  Lyon  v.  Mells  (7),  it  was  held,  that  a  carrier  by  water  con-  [  ^68  J 
tracting  to  carry  goods  for  hire,  impliedly  promises  that  the  vessel 
shall  be  tight  and  fit  for  the  purpose,  and  is  answerable  for  damage 
arising  from  leakage :  and  this  where  he  had  given  notice  "  that  he 
would  not  be  answerable  for  any  damage  unless  occasioned  by  want 
of  ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 
would  pay  lOZ.  per  cent,  upon  such  damage,  so  as  the  whole  did  not 
exceed  the  value  of  the  vessel  and  freight:"  for,  a  loss  happening  by 
the  personal  default  of  the  carrier  himself  (such  as,  the  not  providing 
a  BofiScient  vessel,)  is  not  within  the  scope  of  such  notice,  which  was 
meant  to  exempt  the  carrier  from  losses  by  accident  or  chance,  &c. 

(  Jervis,  Ch.  J. :  Here,  you  say  the  obligation  of  the  Company,  is,- 
to  provide  a  carriage  with  regularly  greased  wheels.) 

The  allegation  of  duty  is,  "  that  it  was  incumbent  upon,  and  the 
duty  of,  the  defendants,  to  cause  due  and  proper  care  to  be  taken, 

(1)  57  R.  B.  754  (2  Q.  B.  646).  (5)  24  E.  R  407  (5  B.  &  Aid.  3^2). 

(2)  16  a  B.  600.  (6)  14  R.  E.  340  (16  East,  244). 
{ti)  78  R.  E.  395  (13  d  B.  347).  (7)  7  E.  E.  726  (5  East,  428). 
(4)  24  E.  E.  276  (5  B.  &  Aid.  53). 
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Austin       and  proper  and  reasonably  Buflficient  provision  to  be  made,  from 

The  Mait-     tinie  to  time,  during  any  such  journey,  &c.,  in  order  to  guard  and 

R^uiwAY  Co   P^^^vide  against  the  friction  of  and  arising,  during  the  said  journey, 

from  the  wheels  and  axles  of  the  said  trucks  and  carriages,  &e., 

and  the  parts  of  the  said  trucks  and  carriages  near   to  and  in 

contact  and  connected  with  the  said  wheels  and  axles,  and  in  order 

to  guard  and  provide  against  fire  being  produced  by  such  friction, 

[  *469  ]       and  to  ^preserve  such  carriages  and  trucks  as  last  aforesaid,  and  the 

wheels  and  axles  thereof,  and  other  such  parts  thereof  as  aforesaid, 

from  being  broken  and  injured  by  such  friction  and  fire  as  aforesaid." 

(Williams,  J. :  Surely  that  is  not  a  traversable  averment.) 

It  alleges  a  duty  to  do  something  which  was  essential  to  the  safe 
conveyance  of  the  horses.  Is  the  wilful  neglect  of  the  Company  a 
contingency  against  which  the  plaintiffs  agreed  to  insure  them  ?) 

(Cresswell,  J. :  Negligence  on  the  part  of  the  Company's  servants, 
may  be  a  "  contingency  attending  the  journey.") 

The  cases  relating  to  carriers'  notices  were  nearly  all  brought  before 
the  Court  of  Exchequer  in  Wyld  v.  Pickford  (i) :  and  they  are  all 
commented  on  in  the  notes  to  Coggs  v.  Bernard^  in  1  Smith's 
Leading  Cases,  102  et  seq.y  and  also  in  Story  on  Bailments  (2).  The 
general  result  is  this,  that  the  notice  does  not  limit  the  responsi- 
bility of  the  carrier,  in  the  event  of  a  loss  arising  from  gross 
negligence  :  Owen  v.  Burnett  (3). 

(Cresswell,  J. :  The  customer  takes  upon  himself  the  responsi- 
bility of  seeing  to  the  soundness  of  the  carriage,  at  starting. 
Suppose  a  defect  arises  during  the  journey,  and  the  Company's 
servants  have  notice  of  it,  and  say,  **0h,  never  mind,  we  are 
not  responsible.") 

This  notice  clearly  would  not  cover  such  a  case  as  that.  If  it  was 
the  duty  of  the  Company  to  cause  the  wheels  to  be  greased,  a 
notice  by  them  that  they  would  not  hold  themselves  responsible 
for  the  breach  of  that  duty,  would  clearly  be  void,  upon  the 
principle  laid  down  in  Fumivaly,  Coomhe8{^y  upon  the  authority 
of  Bro.  Abr.  Conditions,  pi.  238  (5),  Jenk.  Cent.  96,  pi.  86,  Mary 
Portington'a  case  (6),  and  other  cases. 

(1)  58  R.  E.  775  (8  M.  &  W.  448).  (4)  63  B.  B.  455  (5  Mao.  &  G.  736). 

(2)  §§  551—557.  (5)  Translated,  5  Vin.  Abr.  Condi- 

(3)  39  R  E.  794  (4  Tyr.  133 ;  2  Cr,      tion  (A.  a),  pi.  10. 

&  M.  353).  (6)  10  Co.  Rep.  35  a. 
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W,  H,  Watson  and  Hawkivs,  in  support  of  the  rule:  Austin 

r. 

The  simple   question  is,  what  is  the  meaning  of  the  contract     ThtsMan- 
into  which  these  parties  liave  entered.     That  it  is  a  lawful  contract,  railway  Co! 
there  can  be  no  question  :  the  Carriers'  Act,  7  Will,  IV.  &  1  Vict.        [  *70  ] 
c.  68,  s.  6,  expressly  reserves  to  carriers  the  right  to  make  special 
contracts :  and  the  cases  of  Shaw  v.  The  York  and  North  Midland 
Railway  Company  (l),  and  Austin  v.  The  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  (2),  show  that  there  is  nothing  illegal 
or  improper  in  this  particular  contract.     The  declaration  is  a  very 
peculiar  one  :  it  begins  by  alleging  the  ordinary  duty  of  common 
carriers ;    it   then   sets   out   the  special  contract,  and  avers  that 
the   defendants   thereby  undertook   all  the  liability  of    common 
carriers,  except  so  far  as  that  liability  is  limited  by  the  notice. 
There   clearly   was  no   duty- cast   upon  the  defendants,  such  as 
that  alleged. 

(Jervis,  Ch.  J. :  Does  not  a  proper  carriage,  mean,  a  carriage 
with  properly  greased  wheels?) 

The  notice  exempts  the  Company  from  responsibility  for  any 
accident  which  arises  from  the  negligence  of  their  servants  in 
the  course  of  the  journey.  The  notice  contains  two  parts,  one 
relating  to  carriages ;  the  other,  to  accidents  arising  from  other 
contingencies.  Nine  tenths  of  the  accidents  which  happen  on 
railways  arise  from  some  culpable  neglect  on  the  part  of  some 
servant  of  the  Company. 

(Cresswbll,  J. :  Do  you  contend  that  you  are  protected   by  the 
first  part  of  your  notice  ?) 

Yes  ;  but,  at  all  events,  by  the  last  part,  which  is  extremely  large. 

Gamett  v.  Willan  (3)  and  Sleat  v.  Fagg  (4),  were  both  cases  of  breach 

of  contract,  and  do  not  properly  touch  the  question  raised  here. 

In  Hinton   v.  Diifrin(5),  it   was    held,    upon    the  Carriers*   Act, 

7  Will.  IV.  &  1  Vict.  c.  68,  *that,  if  a  parcel  containing  any  of       [  '^^^  3 

the  valuable  goods  enumerated  in  the  1st  section  of  the  Act,  be 

sent  to  a  carrier  for  conveyance,  without  a  declaration  of  the  nature 

and    value   of   such    goods,  and  without  paying,  or  engaging  to 

pay,   an  increased  charge,  according  to  s.  2,  the  carrier   is   not 

(1)  78  R.  R.  395  (13  Q.  B.  347).  (4)  24  R.  R.  407  (5  B.  &  Aid.  342). 

(2)  16  a  B.  600  [see  remarks  on  that  (5)  57  R.  R.  754  (2  Q.  B.  646;  2 
ca.se  in  the  preface  to  this  volume] ,  Gale  &  D.  36). 

(3)  24  R.  R.  276(5  B.  &  Aid.  53) 
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AuRTiN  liable  for  their  loss,  though  it  should  hai»pen  by  the  gross  negli- 
The  Mah.  gence  of  his  servants.  Can  it  be  doubted  that  it  was  the  intention 
r™^tCo  ^^  ^®  Company  to  relieve  themselves  from  all  responsibility 
for  accidents  arising  to  horses  and  live  stock  by  any  negligence 
on  the  part  of  their  servants  ?  They  contract  to  carry  the  horses 
to  London,  and  there  deliver  them,  provided  no  accident  happens, 
by  whatever  means,  during  the  transit.  The  dictum  of  Lord 
Dbnman,  at  the  end  of  the  judgment  in  Shaw  v.  The  York  and 
North  Midland  Railway  Company  (i),  was  wholly  collateral  to  the 
matter  in  issue.  The  Company  are  not  bound  to  carry  otherwise 
than  upon  such  terms  as  they  may  think  fit  to  contract  for : 
Johnson  v.  The  Midland  Railway  Company  (2), 

Cur.  adv.  vvlt. 

Crbsswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  by  the  owners  of  certain  horses,  against  the 
Manchester,  Sheffield,  and  Lincolnshire  Bail  way  Company,  to 
recover  damages  for  the  loss  of  a  horse  which  was  killed  while  being 
carried  in  a  cattle  truck  on  the  railway  of  the  defendants. 

(After  stating  the  pleadings,  his  Lordship  proceeded.) 

At  the  trial,  before  the  Lord  Chief  Justice,  at  the  sittings  in 
London  after  last  Term,  his  Lordship  left  to  the  jury  the  question 
whether  due  care  had  been  exercised  by  the  servants  of  the 
[  '472  ]  defendants  ;  which  was  found  in  *the  negative :  and  the  jury  there- 
upon returned  a  verdict  for  the  plaintiflfs, — the  Lord  Chief  Justice 
saying  that  the  question  whether  such  negligence  entitled  the 
plaintiffs  to  a  verdict,  was  on  the  record. 

No  evidence  was  given  of  a  conversion  ;  but  the  verdict  was,  by 
inadvertence,  entered  for  the  plaintiffs  on  the  second  count  also ; 
but  the  parties  agreed  that  it  must  be  altered,  and  entered  for  the 
defendants. 

In  this  Term,  Mr.  Watson  obtained  a  rule  to  arrest  the  judgment ; 
or  for  a  new  trial,  on  the  ground  of  misdirection. 

The  questions  so  raised  were  afterwards  fully  and  ably  argued  ; 
and  we  have  taken  some  days  to  consider  the  various  authorities 
referred  to,  and  are  now  of  opinion  that  the  rule  for  arresting  the 
judgment  must  be  made  absolute. 

The  declaration  appears  to  have  been  drawn  with  great  care,  in 
order  to  avoid  the  objection  upon  which  the  decisions  in  S/mit-  v.  The 
York  and  North  Midland  Railway  Company  (1)   and  this  case  (3) 

(1)  78  R.  R.  395  (13  Q.  B.  347).  (3)  16  Q.  B.  600. 

(2)  80  R.  R.  611  (4  Ex.  367). 
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proceeded,  and  to  lead  to  the  supposition  that  there  was  some  daty      Austin 

cast  upon  the  defendants  beyond  that  which  arose  out  of  the  special     thb^Man- 

contract  made  between  them  and  the  plaintiffs.    But,  after  all  the  r^ilwj^Co' 

allegations  as  to  the  usual  and  known  course  of  business  practised 

and  observed  by  the  defendants,  the  plaintiffs   found   themselves 

obliged  to  aver  that  their  horses  were  delivered  to  the  defendants, 

to  be  carried  according  to  the  usual  and  well  known  course  of 

business  so  practised  and  observed,  except  so  far  as  the  same  was 

altered  or  qualified  by  certain  terms  expressed  in  a  certain  note  or 

ticket  then  by  the  defendants  prepared  and  produced  to  the  plaintiffs. 

This  ticket  contained  the  following  notice  :  ***  This  ticket  is  issued      [  •iTy  ] 

subject  to  the  owner's  undertaking  to  bear  all  the  risk  of  injury  by 

conveyance  and  other  contingencies  ;  and  the  owner  is  required  to 

see  to  the  efficiency  of  the  carriage  before  he  allows  bis  horses  or 

live  stock  to  be  placed  therein  ;  the  charge  being  for  the  use  of  the 

railway,  carriages,  and  locomotive  power  only,  the  Company  will 

not  be  responsible  for  any  alleged  defects  in  their  carriages  or  trucks, 

unless  complaint  be  made  at  the  time  of  booking,  or  before  the  same 

leave  the  station  ;  nor  for  any  damages,  however  caused,  to  horses, 

cattle,  or  live  stock  of  any  description,  travelling  upon  their  railway, 

or  in  their  vehicles." 

Notices  of  various  kinds  have,  from  time  to  time,  been  published 
by  common  carriers,  with  a  view  to  limit  the  responsibility  cast  upon 
them  by  the  common  law.  At  one  period,  there  was  a  disposition 
in  our  Courts  to  hold  that  common  carriers  could  not  by  these  notices 
shake  off  that  responsibility  :  but  Mr.  Justice  Story,  in  his  work  on 
Bailments,  §  549,  observes, — "  The  right  of  making  such  qualified 
acceptances  by  common  carriers,  seems  to  have  been  asserted  in 
early  times.  Lord  Coke  declared  it  in  a  note  to  Soutlicote^a  case  (0  ; 
and  it  was  admitted  in  Morse  v.  Slue  (2).  It  is  now  fully  recognised 
and  settled,  beyond  any  reasonable  doubt,  in  England."  For  this 
assertion,  he  cites  a  number  of  authorities ;  and  we  think  that  he 
has  drawn  a  correct  conclusion  from  them. 

The  question  to  be  considered,  then,  is,  what  was  the  true  nature 
of  the  contract  entered  into  between  the  parties  in  this  case.  The 
ticket,  which  contains  the  terms  of  the  contract,  was  issued  '*  subject 
to  the  owner's  undertaking  to  bear  all  the  risk  of  injury  by  convey- 
ance, or  other  contingencies."  If  this  had  been  *the  only  passage  [  *474  ] 
applicable  to  the  risks  to  be  borne  by  the  owners,  it  might  have 
been  contended,  on  their  behalf,  that  it  did  not  extend  beyond 
(1)  4  Co.  Rop.  8-1.  (2)  1  Vent.  238. 

K.B. — VOL.  LXXXIV.  4*2 
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Austin  injuries  sustained  by  reason  of  a  journey  by  railway  simply,  or  by 
The  Man-  means  of  some  accident ;  and  that  it  would  not  protect  the  carriers 
Rail\^  Co.  ^^^^  *'^®  consequences  of  negligence  on  the  part  of  themselves  or 
their  servants.  But  the  ticket  further  states  that  "  the  Companj- 
will  not  be  responsible  for  any  damages,  however  caused,  to  horses^ 
cattle,  or  live  stock  of  any  description,  travelling  upon  their  railway, 
or  in  their  vehicles."  The  framer  of  the  declaration  appears  to 
have  felt  that  this  latter  part  of  the  ticket  or  contract  (for,  such  it 
was,)  protected  the  Company  from  liability,  if  injury  was  sustained 
by  the  want  of  what  is  usually  called  due  care  ;  and  therefore,  after 
alleging  that  the  defendants  did  not  take  due  and  proper  care  to 
provide  against  friction  of  the  wheels  and  axles,  itc,  charged  them 
with  grossly  and  culpably  neglecting  to  do  so,  by  reason  whereof, 
and  of  the  gross  and  culpable  negligence  of  the  defendants,  the 
wheel  of  the  carriage  in  which  the  horses  were,  took  fire,  and  the 
injury  complained  of  was  sustained.  And,  if  the  terms  of  the 
contract  are  not  sufiGicient  to  exonerate  the  Company  from  responsi> 
bility  for  damages  resulting  from  such  negligence  as  is  imputed, 
the  judgment  cannot  be  arrested. 

The  term  "  gross  negligence"  is  found  in  many  of  the  reported 
cases  on  this  subject ;  and  it  is  manifest  that  no  uniform  meaning 
has  been  ascribed  to  those  words,  which  are  more  correctly  used 
in  describing  the  sort  of  negligence  for  which  a  gratuitous  bailee  is 
responsible,  and  have  been  somewhat  loosely  used  with  reference 
to  carriers  for  hire  :  and  in  Hinton  v.  Dibbm  (i), — a  case  depending 
[  M76  J  on  the  Carriers'  Act,  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  *Lord  Denman, 
in  giving  judgment,  observed,  with  much  truth  :  "  It  may  well  be 
doubted  whether  between  gross  negligence,  and  negligence  merely, 
any  intelligible  distinction  exists."  In  Owen  v.  Burnett  (2), 
Bayley,  B.,  says :  *'  As  for  the  cases  of  what  is  called  gross  negligence, 
which  throws  upon  the  carrier  the  responsibility  from  which  but 
for  that  he  would  have  been  exempt,  I  believe,  that,  in  the  greater 
number  of  them,  it  will  be  found  that  the  carrier  was  guilty  of 
misfeasance."  Such,  certainly,  were  the  cases  of  delivery  to  a 
WTong  person,  sending  by  a  wrong  coach,  or  carrying  beyond  the 
place  to  which  the  goods  were  consigned.  But  this  observation  will 
not  explain  all  the  decisions  on  the  subject.  There  are  others  in 
which  the  carrier  has  been  held  liable  for  such  negligence  as 
warranted  the  Coukt  in  holding  that  he  had  put  off  that  character. 
But  there  is  nothing  in  this  declaration  amouutiiig  to  a  charge  of 
(1)  57  B.  R.  754  (2  Q.  B.  G4G).  (2)  3U  B.  B.  794  (2  Or.  &  M.  353). 
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mlBfeasance,  or  renunciaton  of  the  character  in  which  the  defendants       Austin 

received  the  goods.     The  charge  is,  that  they  ought  to  have  taken     the  mak- 

precautions  to  guard  against  the  consequences  of  friction  of  wheels  chbstbb,  &o. 

Railway  Co. 
and  axles ;  and  that  they  did  not  do  so  ;  and  were  guilty  of  gross 

negligence,  in  not  doing  it.  The  terms  gross  negligence,  and 
culpable  negligence,  cannot  alter  the  nature  of  the  thing  omitted : 
nor  can  they  exaggerate  such  omission  into  an  a^ct  of  misfeasance, 
or  renunciation  of  the  character  in  which  the  defendants  received 
the  horses  to  be  carried. 

The  question,  therefore,  still  turns  upon  the  contract,  which,  in 
express  terms,  exempts  the  Company  from  responsibility  for  damages 
however  caused,  to  horses,  &c.  In  the  largest  sense,  those  words 
might  exonerate  the  Company  from  responsibility  even  for  damage 
done  wilfully,  a  sense  in  which  it  was  not  contended  that  *they  [  '^76  j 
were  used  in  this  contract.  But,  giving  them  the  most  limited 
meaning,  they  must  apply  to  all  risks,  of  whatever  kind,  and  how- 
ever arising,  to  be  encountered  in  the  course  of  the  journey :  one  of 
which  undoubtedly  is,  the  risk  of  a  wheel  taking  fire,  owing  to  a 
neglect  to  grease  it.  Whether  that  is  called  negligence  merely,  or 
gross  negligence,  or  culpable  negligence,  or  whatever  other  epithet 
may  be  applied  to  it,  we  think  it  is  within  the  exemption  from 
responsibility  provided  by  the  contract ;  and  that  such  exemption 
appearing  on  the  face  of  the  declaration,  no  cause  of  action  is 
disclosed ;  and  that  judgment  must  be  arrested. 

Rule  absolute  accordingly. 


IN   THE   EXCHEQUER   CHAMBER. 


WATTS   V.  SALTER  (1).  isso. 


(10  C.  B.  477—514 ;  S.  C.  20  L.  J.  C.  P.  43.)  ^^or^9, 

An  allottee  of  shares  in  a  Bail  way  Company  provisionally  registered,  [  ^77  ] 
the  prospectus  of  which  stated  that  its  capital  was  to  consist  of  700,000/., 
in  35,000  shares  of  20/.  each,  paid  a  deposit  of  2/.  28.  per  share,  and  signed 
the  subscription-contract,  which  stated  that  a  capital  not  exceeding  700,000/. 
should  be  raised,  and  gave  the  provisional  directors  authority  to  carry  on 
the  undertaking,  and  to  apply  to  Parliament  for  the  necessary  powers,  and 
out  of  the  moneys  which  should  come  to  their  hands  by  way  of  deposit  or 
payment  of  calls  or  otherwise,  to  pay  all  costs,  &c.,  and  generally  to  apply 
such  moneys  towai-ds  the  fulfilment  of  any  engagements  which  ihey  might 

( 1 )  See  Mowati  v.  Lin-d  Londubwoutjh  (185^)  3  E.  &  B.  307,  affd.  in  Ex.  Ch. 
1  K.  (St  B.  l.-J.  G.  P. 
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enter  into,  and  in  or  towards  the  soliciting,  &c.,  a  bill  or  bills  in  Parliainent, 
and  in  obtaining  the  necessary  Acts  for  furthering  the  scheme. 

The  total  number  of  shares  taken  up  by  the  allottees,  and  upon  which 
the  required  deposit  had  been  paid,  was  18,969  only,  representing  a  capital 
of  379,380/.  This  number  not  being  sufficient  to  comply  with  the  standing 
orders  of  Parliament,  the  provisional  directors,  in  order  to  make  up  the 
requisite  amount,  procured  a  number  of  persons  (of  whom  the  defendant 
was  one)  to  execute  the  subscription- contract,  purporting,  contrary  to  the 
fact,  to  become  siibsciibers  for  shares  to  the  number  of  5,230,  representing 
a  capital  of  104,600/.,  and  to  have  paid  the  deposit  thereon.  Of  this  fact, 
the  plaintiff  was  ignorant. 

The  directors,  after  incurring  considerable  expense,  failed  to  comply  with 
the  standing  ordei-s  of  Parliament,  and  consequently  no  bill  was  brought 
in,  and  the  scheme  was  ultimately  abandoned. 

At  the  trial,  the  Lord  (^hief  Justice  told  the  jury,  that,  the  plaintiff 
having  subscribed  for  shares,  and  executed  a  subscription-contract,  in  an 
association  which  was  represented  to  have  a  capital  of  700,000/.,  in  35,000 
shares,  upon  which  a  deposit  of  21,  2«.  each  was  to  be  paid,  and  18,969 
shares  only  having  been  hand  fide  taken  up,  the  project  to  which  the  plain- 
tiff  subscribed  must  be  considered  as  determined,  and  consequently  that 
the  committee  were  not  authorised  to  go  to  Parliament  at  the  plaintiff^s 
expense ;  and  that,  under  the  circumstances,  the  execution  of  the  subscrip- 
tion-contract by  the  plaintiff  had  no  material  effect  upon  the  plaintiff's 
right  to  recover : 

Held,  upon  a  bill  of  exceptions,  that  this  direction  was  eii'oneous ;  fur, 
that  the  subsciiption-contract,  which  must  be  read  by  itself,  and  without 
reference  to  the  previous  parol  contract  arising  upon  the  letters  of  applica- 
tion and  allotment,  authoiised  the  directors  to  raise  a  capital  not  exceeding 
700,000/.,  but  did  not  require  them  absolutely  to  raise  that  sum  before  they 
could  take  any  steps  to  carry  the  undertaking  into  effect ;  and  that,  by 
executing  the  deed,  the  plaintiff  authorised  the  directors  to  do  all  that  was 
consistent  with  its  provisions,  and,  amongst  other  things,  to  apply  the 
deposits  in  furtherance  of  the  scheme. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
money  paid,  money  lent  and  advanced,  and  money  found  due  upon 
an  account  stated. 

The  defendant  pleaded  non  assumpsit. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  Summer  Assizes 
at  Exeter  in  1847.    The  facts  were  as  follows : 

Previously  to  the  30th  of  May,  1845,  certain  persons  projected 
the  construction  of  a  railway,  principally  designed  to  establish  or 
complete  a  railway  communication  between  Dartmouth  and  Exeter ; 
and  proposed  to  form  a  Joint-stock  Company  which  should  obtain 
from  Parliament  certain  necessary  powers  to  construct  the  proposed 
railway.  On  the  30th  of  May,  1845,  the  promoters  of  the  proposed 
Company  duly  made  the  returns  required  by  the  statute  (i),  and 
duly  obtained  a  certificate  of  provisional  registration.  Before  the 
16th  of  September,  1845,  the  defendant  and  certain  other  i)erson8 
(1)  7  &8  Vict.  c.  110. 
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formed  themselves  into  a  provisional  committee  for  the  promotion       Watts 
of  the  above   mentioned   scheme,   and   undertook   and    had   the      Saltbr. 
management  of  it ;  and  the  defendant  concurred  in  authorising  all 
the  acts  hereinafter  stated.    Before  the  said  16th  of  September, 
1845,  the  committee  published  a  printed  prospectus  of  the  scheme, 
commencing  thus : 

"  (Provisionally  registered.)  [  479  ] 

"Dartmouth,  Torbay,  and  Exeter  Railway,  from  Dartmouth, 
Brixham,  Paignton,  Torquay,  Newton  Abbott,  Chndleigh,  and  the 
neighbourhood  of  Mortonhampstead,  to  Exeter,  forming,  in  con- 
tinuation of  the  London  and  South  Western,  the  London,  Salisbury, 
and  Yeovil,  and  the  Yeovil,  Dorchester,  and  Exeter  Railways,  a 
direct  line  from  the  metropolis  to  Dartmouth,  Brixham,  and  the 
above-mentioned  districts. 

"  Capital  600,000/.,  in  30,000  shares,  of  20/.  each. 

''  Deposit  2Z.  2$.  per  share.    Liability  limited  to  amount  of  shares. 

"  Provisional  Committee  (then  followed  the  names  and  addresses 
of  the  provisional  committee,  including  that  of  the  defendant.) 

**  With  power  to  add  to  their  number ;  from  whom  the  directors 
will  be  chosen." 

Then  followed  the  names  of  the  engineer.  Parliamentary  agent, 
solicitors,  interim  secretary,  and  bankers  of  the  proposed  Company, 
and  a  description  of  the  line  of  the  railway,  and  of  its  supposed 
advantages  ;  and  the  prospectus  concluded  as  follows : 

"  This  railway  will  also  effect  that  which  must  be  considered  a  ^  ^ 

great  national  object,  viz.  the  junction  of  the  English  and  Bristol 
Channels.  By  the  junction  of  these  channels,  an  immense  traffic 
must  ensue  between  the  termini,  the  respective  ports  of  Dartmouth 
and  Barnstable  (l).  The  above  railway  will  be  about  thirty-five 
miles  in  length :  and  the  committee  are  satisfied,  from  the  result  of 
the  preliminary  survey,  that  the  proposed  capital  will  be  amply  suffi- 
cient. The  committee  will  at  once  proceed  to  complete  the  surveys, 
and  take  all  the  necessary  steps  for  obtaining  an  Act  in  the  en-suing 
session  of  Parliament.  Power  will  be  given  in  the  bill,  to  allow 
interest  at  the  rate  of  4  per  cent,  per  annum  on  the  calls,  from 
the  time  of  *payment  until  the  opening  of  the  line,  and  no  liability  [  *480  ] 
will  be  incurred  by  any  subscriber  beyond  the  amount  of  his 
subscription.  The  committee,  in  the  allotment  of  shares,  will  give 
a  preference  to  parties  locally  interested ;  and,  in  all  cases,  satis- 
factory references  will  be  required,  to  a  banker,  or  to  some  person 

(1)  Sic. 


6(i2  1850.     EX.  CH.     10  C.  B.  480—481.  fR.R. 


Watts  of  known  respectability.  Tiie  above  line  being  an  extension  of  the 
Salter.  Dartmouth,  Brixham,  and  South  Devon  Junction  Railway,  the 
applicants  for  shares  in  that  project,  will,  on  a  renewal  of  their 
applications,  in  the  annexed  form,  have  a  priority  in  the  allotraeni 
of  shares  in  the  railway  now  proposed.  Applications  for  shares,  in 
the  form  annexed,  may  be  made  to  the  secretary,  and  to  the 
under-mentioned  brokers,  &c." 
Then  followed  a  form  of  application  for  shares, 

**  I,  A.  B.,  applicant  for  shares  in  the  Dartmouth,  Brixham,  and 

South  Devon  Junction  Railway,  request  you  will  allot  to  me 

shares  of  20Z.  each,  in  the  above  Company :  and  I  hereby  under- 
take to  accept  such  shares  as  may  be  allotted  to  me,  not  exceeding 
the  above  number,  and  to  pay  the  deposit  thereon  of  21.  28.  per 
share,  and  execute  the  necessary  deeds,  when  required.    Dated,  &c." 

This  prospectus  came  to  the  knowledge  of  the  plaintiff  before  the 
24th  of  September,  1845 ;  and  thereupon  the  plaintiff  wrote  and 
sent  to  the  provisional  committee  an  application,  in  the  form  above 
given,  for  fifty  shares. 

Between  the  1st  and  the  8th  of  October,  1845,  the  provisional 
committee  appointed  two  committees  out  of  their  own  body,  viz.  a 
managing  committee,  of  which  the  defendant  was  a  member,  and 
to  which  was  then  deputed  by  the  provisional  committee  the 
general  management  and  superintendence  of  the  said  scheme,  and 
a  committee  of  allotment,  to  which  was  committed  the  duty  of 
[♦181]  allotting  shares,  under  the  general  directions  *of  the  managing 
committee.  The  defendant  authorised  the  acts  of  these  two 
committees  hereinafter  stated. 

On  the  8th  of  October,  1845,  the  managing  committee,  in  pursu- 
ance of  the  powers  deputed  to  them  by  the  provisional  committee, 
as  aforesaid,  varied  the  said  scheme,  by  increasing  the  capital  to 
700,000i.,  and  the  number  of  shares  to  85,000,  and  duly  registered 
such  prospectus.  The  committee  of  allotment  were  directed  by  the 
managing  committee  to  make  their  allotments  upon  such  estimated 
capital  of  700,000?.,  in  35,000  shares,  and  were  engaged  on  the  8th 
and  9th  of  October  in  making  the  allotments.  They  allotted  twenty 
shnres  to  the  plaintiff  in  the  said  scheme  so  varied,  and  caused  the 
following  letter  to  be  written  to  him  : 

"  Dartmouth,  Torbay,  and  Exeter  Railway. 

'*  London,  9th  OctoLer,  1845, 
•*  Sir, — The  committee  of  management  having  allotted  to  you 


VOL.  Lxxxiv.)    1850.     EX.  CH.     10  C.  B.  481—482.  663 


twenty  shares  of  20Z.  each  in  this  undertakini?,  I  anri  instructed  to  watts 
request  you  will  pay  the  deposit  thereon  of  21.  2s.  per  share  Saltkr.| 
(amounting  to  42/.)  on  or  before  the  16th  of  October  instant,  to  one 
of  the  Company's  bankers  ;  in  default  of  which,  this  allotment  will 
be  absolutely  void,  and  the  shares  otherwise  allotted.  I  am  also  to 
inform  you  that  scrip  for  shares  will  be  delivered  to  you  in  exchange 
for  this  letter  and  receipt,  upon  your  executing,  within  the  period 
limited  for  that  purpose,  the  Parliamentary  deed  and  subscribers' 
agreement." 

(Signed)     *' J.  Whidborne,  Interim  Sec." 

The  total  number  of  shares  allotted  in  the  said  scheme  by  the 
said  allotment  committee,  was  83,600.  This  included  3,000  shares, 
of  which  1,000  shares  were  allotted  to  the  then  solicitors,  as  for  a 
compensation  for  their  trouble :  but  they  were  to  have  a  proper 
remuneration  *for  their  ordinary  professional  services  besides.  At  [  *^82  ] 
that  time,  the  sljares  were  at  a  premium  of  5s.  per  share.  After- 
wards, one  of  the  committee  of  management  objected  to  this 
allotment  to  the  solicitors,  and  thereupon  the  solicitors  declined 
the  allotment.  No  minute  of  the  cancelling  of  such  allotment  or  of 
such  shares,  was  ever  made  ;  and  no  letters  of  allotment  were  made 
out  in  respect  of  such  last-mentioned  shares.  On  the  said  9th  of 
October,  the  said  managing  committee  caused  a  similar  letter  to 
that  sent  to  the  plaintiff  as  above  described,  to  be  written  and  sent 
to  each  of  the  other  allottees,  except  the  said  solicitors.  Upon  the 
11th  of  October,  the  variation  in  the  amount  and  number  of  shares 
and  capital,  was  published  by  the  managing  committee,  in  the 
following  printed  prospectus,  circulated  in  different  newspapers  on 
that  and  subsequent  days : 

**  Dartmouth,  Torbay,  and  Exeter  Railway. 

"  Registered  provisionally. 

"  Capital  700,000/.,  in  35,000  shares  of  20i.  each. 

"  Deposit,  21.  28. 

**  Committee  of  management  (then  followed  the  names  of  the 

committee  of  management,  twenty-one  in  all,  including  that  of  the 

defendant,  and  of  the  engineer,  bankers,  solicitors,  and  secretary; 

and  the  prospectus  concluded  as  follows  :) 

"  The  allotment  of  shares  in  this  railway  is  completed,  and  the 
letters  have  this  day  been  posted.  The  committee  of  management, 
from  the  great  number  of  applications,  compared  with  the  number 
of  shares  to  be  allotted,  have,  with  regret,  been  obliged  to  pass  over 
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Watts       the  applications  of  many  responsible  parties,  with  most  unexcep- 
Saltbb.      tionable  references,  and  to  reduce  the  number  applied  for  by  those 
whose  applications  the  committee  have  felt  bound  to  entertain." 

The  plaintiff  saw  this  prospectus  forthwith  after  its  publication, 
[  '^ss  ]  and  afterwards,  viz.,  on  the  20th  of  October,  *1845,  paid  his  deposit 
of  2/.  28.  per  share  on  the  twenty  shares  allotted  to  him,  amounting 
to  42{.,  to  Messrs.  Sanders  &  Co.,  bankers  of  the  said  managing 
committee,  who  then  received  it  on  their  account  and  by  their 
authority,  and  then  filled  up  and  signed  the  said  bankers*  receipt 
in  the  said  letter  to  the  plaintiff,  and  re-delivered  the  said  letter 
containing  the  said  receipt  so  signed,  to  the  plaintiff:  and  this 
action  is  brought  to  recover  back  the  said  sum  of  42/.  so  paid. 

Of  the  shares  allotted,  the  total  number  of  shares  taken  up  by 
the  allottees,  and  upon  which  the  required  deposit  of  2Z.  2«.  was 
paid,  was  18,969,  representing  a  capital  of  879,380/.:  and  this 
number  of  shares  (18,969)  was  the  whole  number  of  shares  stated 
in  a  certificate,  duly  registered  in  July,  1846,  to  have  been  allotted, 
and  on  which  it  was  therein  stated  that  the  deposits  had  been  paid. 
The  deposits  so  paid  amounted  to  41,7812.  168.:  and  before  the  end 
of  October,  1845,  the  panic  in  relation  to  railway  speculations  had 
arisen.  The  shares  had  become  at  a  discount,  and  no  person 
would  then  take  up  shares ;  and  it  was  therefore  deemed  useless  to 
make  any  new  allotment  of  the  shares  which  had  not  been  taken 
up,  and  upon  which  the  deposits  had  not  been  paid ;  and  no  new 
allotment  was  ever  made :  and  this  state  of  things  continued  up 
to  the  time  when  the  thirty-five  persons  signed  the  deed,  in  the 
month  of  January,  under  the  arrangement  herein  mentioned. 

The  allottees  who  paid  the  deposit  upon  the  18,969  shares,  con- 
sisted of  449  persons,  including  the  plaintiff;  all  of  whom,  after 
having  paid  their  deposits,  duly  executed  the  subscription-contract; 
and  no  other  persons  executed  the  subscription -contract,  except 
thirty-five  persons,  who  executed  the  same  after  the  27th  of  January, 
1846,  under  an  arrangement  with  the  managing  committee,  herein 
mentioned. 
[  *84 1  Before  the  date  of  the  subscription-contract  next  herein  men- 

tioned, the  name  of  the  projected  railway  was,  by  the  said  managing 
committee,  changed  into  "  The  Dartmouth,  Brixham,  Torbay,  and 
Exeter  Railway,"  the  scheme  in  other  respects  continuing  the  same. 

Before  the  20th  of  October,  1845,  an  indenture,  called  the  sub- 
scription-contract, was  presented  to  the  plaintiff  for  his  execution. 
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as  one  of  the  necessary  deeds  referred  to  in  the  letters  sent  to       Watts 
the  plaintiff  by  the  committee,  as  before  stated,  and  in  the  said      saltrb. 
letter  of  allotment  to  him,  and  which  was  drawn  up  by  the  authority 
of  the  managing  committee,  of  which  the  following  is  a  copy  : 

**  This  indenture,  made  the  20th  day  of  October,  1845,  between 
the  several  persons  whose  names  are  hereunto  subscribed  and  seals 
affixed  in  the  schedule  hereto,  of  the  first  part,  and  J.  H.  Whiteway, 
of,  &c.,  gentleman,   J.   S.   Scarbrough,   of,   &c.,   gentleman,   and 
W.  R.  H.  Jordan  the  younger,  of,  &c.,  gentleman  (trustees  named 
and  appointed  for  the  purpose  of  enforcing  and  giving  effect  to  the 
covenants  and  agreements  herein  contained),  of  the  second  part, 
Witnesseth,  that  each  and  every  of  them  the  said  several  persons 
parties  hereto  of  the  first  part,  doth  hereby  for  himself  or  herself, 
his  or  her  heirs,  executors,  and  administrators,  as  concerning  only 
the  acts,  deeds,  and  defaults  of  himself  or  herself,  and  his  or  her 
heirs,  executors,  and  administrators  respectively,  and  to  the  extent 
only  of  the  amount  or  sum  of  money  in  the  schedule  hereto  set 
opi>osite  to  his  or  her  respective  name,  and  not  further  or  other- 
wise, covenant  and  agree  with  the  said  J.  H.  Whiteway,  J.  L.  Scar- 
brough, and  W.  R.  H.  Jordan,  and  the  survivors  and  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor,  in 
manner  following,  that  is  to  say,  that  each  of  them,  the  said  parties 
hereto  of  the  first  part,  hath  subscribed  and  doth  hereby  subscribe 
the  *Bum  of  money  sterling  set  opposite  to  his  or  her  respective      [  *485  ] 
name  in  the  said  schedule  hereto,  as  the  sum  subscribed  by  him  or 
her  for  the  purpose  of  making  and  maintaining  a  railway  to  be 
called  '  The  Dartmouth,  Brixham,  Torbay,  and  Exeter  Railway,*  or 
by  such  other  name  or  names  as  may  at  any  time  or  times  hereafter 
be  adopted  by  the  provisional  directors  for  the  time  being  engaged 
in  promoting  the  undertaking  hereby  contemplated ;  such  railway 
to  commence  at  or  near  Hoodoun,  in  the  parishes  of  Brixham  and 
Kingwear,  in  the  county  of  Devon,  or  in  one  of  such  parishes,  and 
near  or  opposite  to  the  town  of  Dartmouth,  in   the  parishes  of 
St.  Saviour,  St.  Petrox,  and  Tunstall,  in  the  same  county,  and  from 
thence  to  proceed  and  pass  through   or  near   the   townships  or 
hamlets  of  Brixham,  Paignton,  Torquay,  Newton  Abbott,  Newton 
Bushell,  and  Chudleigh,  in  the  same  county,  and  thence,  following 
the  course  of  the  river  Teign,  or  near  such  course,  towards  Lea 
Cross,  and  Dunsford,  and  thence  by  certain  spots  or  places  called 
Perridge  Pitts  and  Taphouse,  or  some  or  one  of  such  places,  or  near 
thereto,  to  the  city  of  Exeter,  and  to  terminate  at  or  near  a  place 
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Watts  called  Northernbay,  in  the  parish  of  St.  David's,  in  the  county  of  the 
Salter.  city  of  Exeter,  or  at  some  other  place  at  or  near  the  city  of  Exeter, 
together  with  such  branches  and  extensions  to,  from,  and  out  of  the 
said  line  of  railway,  as  may  be  necessary  or  convenient  for  forming 
suitable  connection  and  junctions  with  the  following  existing  and 
projected  railways,  or  any  or  either  of  them,  that  is  to  say,  the 
Exeter,  Yeovil,  and  Dorchester  Railway,  the  Bristol  and  Exeter 
Railway,  the  South  Devon  Railway,  the  Cornwall  and  Devon 
Central  Railway,  the  Taw-Vale  Extension  and  Dock  Railway,  and 
the  Crediton  and  Exeter  Railway,  or  with  any  other  railway  or 
railways  which  shall  approach  the  said  city  of  Exeter,  together 
[  •486  ]  with  a  branch  from  or  out  of  the  said  intended  *main  line  of  railway, 
to  commence  at  or  near  Lea  Cross,  Dunsford,  or  Taphouse  aforesaid, 
and  to  terminate  at  or  near  the  township  of  Crediton,  in  the  said 
county  of  Devon ;  and  also  together  with  a  branch  from  or  out  of 
the  said  intended  main  line  of  railway  to  commence  at  or  near 
Galmpton,  in  the  parish  of  Churston  Ferrers,  in  the  said  county  of 
Devon,  and  to  terminate  at  or  near  the  township  of  Brixham,  in  the 
said  county  of  Devon,  together  with  all  convenient  stations,  wharfs, 
quays,  staiths,  landing-places,  tunnels,  bridges,  viaducts,  ware- 
houses, offices,  yards,  and  other  erections,  roads,  communications, 
approaches,  and  other  works  and  conveniences  respectively  apper- 
taining  thereto  or  connected  therewith;  with  full  power  for  the 
provisional  directors  aforesaid,  from  time  to  time  to  alter  or  vary, 
as  well  the  respective  places  or  sites  at  which  the  said  main  railway 
and  the  said  branches  or  connected  railways  respectively,  any  or 
either  of  them,  or  any  extension  or  extensions  thereof,  shall  com- 
mence, as  also  the  respective  sites  or  spots  at  which  they  respec- 
tively, any  or  either  of  them,  shall  terminate,  and  the  intermediate 
courses,  routes,  or  lines  thereof  respectively ;  and  also  with  power 
for  them  to  abandon,  vary,  or  postpone  the  said  branches  or  con- 
nected railways,  or  any  or  either  of  them,  and  adopt  any  other 
branch  or  branches  or  extensions  which  they  may  think  fit ;  and 
also  from  time  to  time  to  determine  and  fix  upon,  and  from  time  to 
time  to  alter  and  vary  the  extent  and  situation  of  the  warehouses, 
stations,  bridges,  approaches,  buildings,  works  and  conveniences 
belonging  to  or  connected  with  the  said  main  line  and  branches  or 
connected  railways,  any  or  either  of  them ;  and  to  make  application 
to  Parliament,  in  the  next  session,  for  all  or  any  of  the  purposes 
aforesaid,  as  the  said  provisional  directors  shall  think  fit,  or  to 
confine  the  application  or  applications  to  Parliament  in  the  next 
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session,  to  any  or  *eitlier  of  I  he  said  railway  and  branches  or  con-       Watts 
nected  lines,  or  to  any  portion  or  portions  thereof,  or  of  any  or      Salter. 
either  of  them  ;  and  also  with  full  power  and  authority  for  the  said       [  *487  ] 
provisional  directors  to  enter  into  any  arrangement  or  arrangements 
which  they  may  think  proper  or  expedient  for  the  amalgamation  or 
consolidation,  wholly  or  partially,  of  the  said  intended  Railway 
Company  with  any  other  Eailway  Company  or  Companies  now  in 
existence,  or  projected,  or  for  permitting  any  other  Railway  Com- 
pany or  Companies  now  in  existence  or  projected,  to  hold  shares, 
or  to  have  any  other  interest  therein,  or  to  enter  into  and  make  any 
other  agreement,  contract,  or  arrangement  with  any  other  Railway 
Company  or  Companies  now  in  existence,  or  projected,  for  enabling 
such  Companies,  or  any  of  them,  to  purchase  or  rent  and  work  the 
said  intended  railway  and  branches  thereof,  or  any  of  them,  or  any 
part  or  parts  thereof,  or  for  enabling  the  said  intended  Railway 
Company  to  use  any  portion  of  the  line  or  lines  or  stations  of  any 
Railway  Company  or  Companies  in  existence,  or  projected,  or  any 
or  either  of  them,  and  to  guarantee  interest  and  other  benefits  to 
the  proprietors  therein,  to  such  extent,  on  such  terms,  and  subject 
to  such  stipulations,  provisions,  and  conditions  as  the  provisional 
directors  may  think  fit :  and  also  with  full  power  and  authority  for 
the  said  provisional  directors  to  enter  into  any  arrangement,  con- 
tract, or  contracts  which  they  may  think  proper  or  expedient,  with 
the   Commissioners   for    improving  the   harbour  and  market  of 
Brixham ;  and,  in  pursuance  of  emd  for  carrying  into  effect  any 
such  agreement,  contract,  or  arrangement,  to  be  made  or  entered 
into  with  any  Company  or  Companies  now  in  existence,  or  projected, 
or  with  the  said  (Commissioners,  or  any  or  either  of  them,  for  any  of 
the  purposes  aforesaid,  to  make  application  to  Parliament  for,  or  to 
consent  to,  the  introduction  by  Parliament  of,  *any  such  clauses       [  *488  ] 
and  provisions  in  any  Act  of  Parliament  for  making  the  aforesaid 
railway  communication  and  works  for  which  application  may  be 
made  as  aforesaid,  or  in  any  other  Act  of  Parliament  which  may  be 
necessary  or  required  for  effecting  any  arrangement,  contract,  or 
agreement  with  the  said  Commissioners  for  improving  or  completing 
the  harbour  of  Brixham,  and  the  pier  there,  as  to  the  said  pro- 
visional directors  may  seem  proper  and  advisable ;    and  also  to 
apply  for  an  Act  for  the  incorporation  of  the  Company  formed  for 
making  and  establishing  the  said    proposed    main   railway,   or 
branches  thereof,  or  connected  railways,  or  any  or  either  of  them, 
for   purchasing  and  holding  the  aforesaid  pier  and  harbour,  and 
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Watts       works  connected  therewith,  or  for  any  or  either  of  such  purposes: 
s\LTBR       *"^  *^^^  ^^^^  ^"''  power  and  Authority  for  the  said  provisional 
directors  to  enter  into  any  arrangement,  contract,  or  contracts 
which  they  may  think  proper  or  expedient,  with  the  proprietors  of 
the  floating-bridge  at  Dartmouth,  and  with  all  persons  interested 
therein  or  in  any  of  the  ferries  across  the  river  Dart,  near  Dart- 
mouth, either  for  the  purchase  or  lease  of  the  said  floating-bridge 
and  ferries,  or  any  of  them:  and  also  with  full  power  and  authority 
for  the  said  provisional  directors  to  apply  to  Parliament  for  all 
necessary  powers  for  the  purchase  or  lease  of  the  said  floating- 
bridge  and  ferries,  or  any  of  them,  or  for  the  establishment  and 
maintenance  of  such  bridge  and  ferry  across  the  said  Dart,  near 
Dartmouth,  as  may  be  necessary  and  convenient  for  the  purposes 
of  the  said  intended  railway :  And  this  indenture  further  witnesseth, 
that  the  said  several  persons  parties  hereto  of  the  first  part,  do 
hereby  recognise  and  acknowledge,  and  also  nominate  and  appoint 
the  following  persons,  that  is  to  say  (here  followed  the  names  of 
twenty-one  persons,  including  that  of  the  defendant),  as  the  pro- 
[  ♦489  ]      visional  directors,  and  the  survivors  and  survivor  of  *them,  and 
such  other  person  or  persons  as  shall  hereafter  be  added  to  their 
number  in  manner  hereinafter  mentioned,  to  be  the  provisional 
directors  for  managing  and  conducting  the  affairs  of  the  under- 
taking hereby  contemplated,  until  an  Act  or  Acts  of  Parliament 
shall  be  obtained,  and  for  the  purposes,  and  with  the  several  powers 
herein  specifically  expressed  :  and  the  said  parties  hereto  of  the  first 
part  do  also  hereby  nominate  and  appoint  the  said  Hugh  Charles  Lord 
Clifford  (one  of  the  persons  above  named)  to  be  the  chairman,  and 
the  said  Sir  H.  P.  Seale  and  £.  Fulford  (others  of  the  persona 
above  named)  to  be  the  deputy-chairmen  of  the  said  provisional 
directors:  And  this  indenture  further  witnesseth,  that  each  of  them 
the  said  several  persons  parties  hereto  of  the  first  part  doth  hereby, 
for  himself  or  herself,  his  or  her  heirs,  executors,  and  adminis- 
trators, as  concerning  only  the  acts,  deeds,  and  defaults  of  himself 
or  herself,  and  his  or  her  heirs,  executors,  and  administrators,  and 
to  the  extent  only  of  the  amount  or  sum  of  money  in  the  schedule 
hereto  set  opposite  to  his  or  her  respective  name,  further  covenant 
and  agree  with  the  said  J.  H.  White  way,  J.  L.  Scarbrough,   and 
W.  B.  H.  Jordan,  and  the  survivors  or  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  in  manner  following^ 
that  is  to  say,  that  they  the  said  several  persons  parties  hereto  of 
the  first  part,  and  their  several  and  respective  heirs,  executors,  and 
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administrators,  shall  and  will  well  and  faithfully  observe,  perform,       Watts 
and  abide  by  the  several  rules  and  regulations  hereinafter  mentioned      Salter. 
and  set  forth,  until  the  Act  or  Acts  of  Parliament  herein  referred 
to  shall  be  obtained,  that  is  to  say, 

"  First,  that  a  capital  not  exceeding  700,0002.  sterling  in  the  first 
instance,  shall  be  raised,  in  shares  of  202.  each ;  but  that  the  pro- 
visional directors  hereinbefore  named,  or  to  be  appointed  as  herein- 
after mentioned,  *shall  have  power  from  time  to  time  to  increase  [^490] 
such  capital,  or  other  the  capital  for  the  time  being  of  the  said 
undertaking,  if  they  shall  deem  it  advisable  so  to  do,  and  to  raise 
such  additional  capital  in  like  shares  of  20Z.  each,  and  to  appropriate 
and  allot  the  same  either  amongst  the  original  subscribers  to  the 
said  undertaking,  who  shall  agree  to  accept  the  same,  by  signing 
these  presents,  or  to  such  other  persons  subscribing  these  presents, 
as  the  said  provisional  directors  for  the  time  being  may  think 
proper : 

*'  Secondly,  that  a  deposit  of  2Z.  2«.  per  share  shall  be  paid  by  each 
subscriber  on  the  number  of  shares  subscribed  for  by  him  or  her, 
at  the  time  of,  or  previously  to,  signing  this  deed ;  and  that  the 
fund  to  be  constituted  by  the  payment  of  such  deposits,  shall  be 
subject  to  the  disposal  and  control  of  the  said  provisional  directors, 
for  the  purposes  of  the  said  undertaking,  and  shall  be  applicable  for 
providing  the  tenth  part  of  the  amount  subscribed  which  is  required 
to  be  deposited  with  the  Court  of  Chancery,  in  compliance  with  the 
standing  orders  of  the  two  Houses  of  Parliament,  and  also   for 
carrying  into  effect  all  and  every  or  any  arrangement  or  arrange- 
ments^ treaties,  bargains,  contracts,  or  agreements  already  entered 
into,  or  hereafter  to  be  entered  into,  by  the  said  provisional  directors 
for   the  time  being,  under  the  powers  of  and  pursuant  to   this 
agreement : 

''  Thirdly,  that  Messrs.  Masterman  &  Co.,  of  London,  and  Messrs. 
Watts  &  Co.,  of  Teignmouth  and  Newton  Abbott,  in  the  county  of 
Devon,  shall  be  the  bankers  of  the  said  Company  : 

"Fourthly,  that  all  sums  which  shall  have  been,  or  shall  be,  paid 
by  way  of  deposit  or  subscription  on  any  of  the  shares  in  the  said 
undertaking,  into  any  Bank  or  Banks,  shall  be  paid  into  the  Bank  of 
one  of  the  said  bankers  of  the  said  Company,  when  and  as  the  said 
provisional  directors  shall  order,  and  shall  be  placed  to  *the  joint  [  *49i  ] 
credit  of  such  provisional  directors,  to  be  held  and  applied  by  them 
upon  the  trust  hereinafter  mentioned,  viz.  upon  trust  from  time  to 
time  to  pay  and  apply  so  much  and  such  parts  thereof  for  the 
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Watts  purpose  of  the  said  undertaking  as  any  two  members  of  the  finance 
Salteb.  committee  for  the  time  being,  or  as  any  three  or  more  of  the  provisional 
directors,  by  any  order  in  writing,  signed  by  them,  and  respectiyely 
countersigned  by  the  secretary,  shall  direct ;  and  every  such  order 
or  writing,  so  signed,  shall  be  a  full  and  sufficient  acquittance  and 
discharge  to  the  said  bankers  respectively  for  the  moneys  which 
shall  be  paid  in  pursuance  thereof,  notwithstanding  such  order  or 
writing  may  have  been  signed  without  such  direction  as  next  herein- 
after is  mentioned;  and  the  aforesaid  bankers,  or  any  of  them, 
hall  not  be  in  any  wise  obliged  to  see  to  the  application  thereof,  or  be 
in  any  wise  answerable  for  the  mis-application  or  non-application 
thereof:  provided  always  that  no  such  order  or  writing  shall  be 
signed  unless  some  meeting  of  a  finance  committee,  or  of  a  board 
of  provisional  directors,  shall  have  previously  directed  the  same  to 
be  signed. 

"  Fifthly,  that  so  much  of  the  moneys  which  shall  be  placed  to 
the  credit  of  the  said  provisional  directors,  or  any  of  them,  under 
the  provisions  herein  contained,  as  shall,  in  the  opinion  of  such 
provisional  directors,  not  be  immediately  wanted  for  the  purposes 
of  the  said  undertaking,  may,  from  time  to  time,  if  such  provisional 
directors  shall  think  proper,  and  so  direct  at  any  meeting  of  a  board 
of  directors,  be  laid  out  in  the  purchase  of  or  in  any  Government 
funds  and    securities,  or  upon  such   other   security  as  may  be 
approved  of  by  the  provisional  directors,  and  be  reconverted  into 
money  as  occasion  shall  require ;  and  such  bills  and  securities,  and 
the  interest  thereof,  and  the  moneys  arising  from  the  sale  thereof, 
shall  be  subject  to  the  same  provisions  and  trusts  as  the  moneys 
[  *492  ]      with  which  such  bills  and  securities  ^shall  have  been  purchased ; 
but  any  such  investment  shall  not  be  compulsory  upon  the  said 
provisional  directors,  and  they  respectively  shall  not  be  answerable 
for  any  loss  which  shall  be  occasioned  by  such  investment : 

'^  Sixthly,  that  the  said  provisional  directors  shall  cause  proper 
books  of  account  to  be  kept  of  all  moneys  which  shall  be  placed  to 
their  credit  under  the  provisions  herein  contained,  and  of  all  moneys 
which  shall  be  received  or  expended  in  respect  of  the  said  under- 
taking, and  of  all  other  matters  and  things  usually  entered  in  books 
of  account  belonging  to  undertakings  of  a  similar  nature. 

''  Seventhly,  that  the  said  provisional  directors  for  the  time  being 
shall  have  power,  at  any  meeting  of  a  board  of  directors,  from  time 
to  time,  to  add  to  their  number  from  among  the  subscribers  to  the 
said  undertaking,  and  to  supply  in  like  manner  any  vacancies  which 
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may  from  time  to  time  occur  in  the  number  of  provisional  directors,       Wattb 
or  in  the  office  of  chairman  or  deputy-chairman  of  the  directors  :  salteo. 

''Eighthly,  that  the  said  provisional  directors  for  the  time  being 
shall  keep  a  minute-book,  in  which  shall  be  recorded  all  their 
proceedings  ;  and  all  the  minutes  shall  be  signed  by  the  chairman 
or  deputy  chairman,  or  one  of  them,  or  other  director  presiding  at 
any  meeting ;  and  the  minute  so  signed  shall  be,  and  be  held,  good 
and  sufficient  proof  of  the  several  facts  and  proceedings  therein 
mentioned  or  referred  to,  in  all  actions,  suits,  controversies,  and 
questions  between  and  among  the  parties  to  these  presents  and  the 
said  provisional  directors  for  tiie  time  being,  or  between  any  of  such 
provisional  directors : 

"  Ninthly,  that  all  questions  at  any  meetmg  of  a  board  of  pro- 
visional directors,  shall  be  decided  by  the  votes  of  a  majority  of  the 
provisional  directors  then  and  *there  present,  every  such  meeting  [  *i9ii  \ 
of  the  provisional  directors  consisting  of  not  less  than  three  pro- 
visional directors ;  and  such  majority  of  votes  then  and  there 
present,  shall  in  all  cases  bind  all  the  provisional  directors,  whether 
present  or  absent ;  and  the  acts  of  a  board  of  provisional  directors 
so  assembled  shall  be  deemed  the  acts  of  the  whole  board : 

''  Tenthly,  that  the  said  provisional  directors  for  the  time  being 
at  any  meeting  of  a  board  of  provisional  directors  from  which  the 
permanent  chairman  and  both  of  the   deputy  chairmen  hereby 
appointed  shall  be  absent,  shall  have  power  to  elect  a  temporary 
chairman,  or  shall  from  time  to  time  choose  one  of  the  provisional 
directors  present  at  such  meeting  to  preside  at  any  of  their  meetings, 
and  to  sign  their  minutes ;  and  every  chairman  or  deputy  chairman, 
whether  permanent  or  temporary,  presiding  at  any  such  meeting, 
shall,  in  case  the  votes,  including  his  own,  be  equals  have  a  cast- 
ing vote ;  and  that  a  meeting  of  a  board  of  provisional  directors 
shall   have  full  power,  from  time  to  time,  to  name  and  appoint 
such  committee  or  committees,  temporary  or  permanent,  out  of 
their  own  body,  as  they  may  think  expedient,  and  to  delegate  to 
such  committee  or  committees  all  such  powers,  consistent  with  the 
other  provisions  herein  contained,  as  may  appear  necessary  for  the 
more  ready  conduct  of  their  proceedings,  or  any  of  them,  which 
committee  or  committees  may  consist  of  such  number,  and  have 
such  quorum,  and  be  subject  to  such  regulations,  as  a  board  of 
provisional  directors  shall  from  time  to  time  appoint : 

*' Eleventhly,  that   the  said   provisional  directors  for  the  time 
being  shall  have  power  to  take  such  measures  as  they  may  deem 
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Watts       expedient  to  carry  the  aforesaid  railway  communication,  or  any 

Salteb.      branches  or  branch  connected   therewith,  or  other  arrangement 
hereby  authorised,  into  effect,  and  particularly  that  they  shall  be 

[  *i9i  ]  *at  liberty  to  cause  such  surveys  to  be  made  as  they  may  think 
advisable,  besides  such  as  have  already  been  made,  and  also 
estimates,  as  well  of  the  expense  of  effecting  such  railway  com- 
munication as  aforesaid,  as  of  the  traffic  likely  to  pass  thereon; 
and,  for  the  purposes  aforesaid,  and  for  all  other  purposes  which 
the  said  provisional  directors  for  the  time  being  may  deem 
desirable  for  the  advancement  of  the  said  undertaking,  or  any 
part  or  parts  thereof,  or  for  examining  or  testing  the  correctness  of 
the  plans  or  calculations  of  the  promoters  of  any  competing  or 
other  line  or  lines  of  railway,  or  of  any  parties  opposing  the  said 
undertaking,  that  they  shall  have  full  power  to  retain,  engage,  or 
appoint,  bankers,  counsel,  solicitors,  engineers,  secretaries,  brokers, 
agents,  surveyors,  clerks,  servants,  workmen,  and  others,  and  shall 
from  time  to  time  discontinue  the  employment  of  such  persons,  or 
suspend  and  remove  them,  and  re-engage  or  employ  them  or  others 
in  like  manner :  and  power  is  also  hereby  given  to  the  said  pro- 
visional directors  for  the  time  being  to  enter  into  all  such  con- 
tracts and  agreements  as  they  shall  deem  advisable,  for  the  making 
of  surveys  and  estimates  for  the  execution  of  the  works  now  con- 
templated, or  any  part  or  parts  thereof,  and  also  for  the  construc- 
tion and  execution  of  the  same  works,  or  any  part  or  parts  thereof, 
'  in  the  event  of  an  Act  or  Acts  of  Parliament  being  obtained,  or 
for  any  other  purposes  which  they  may  deem  necessary  in  refer- 
ence to  all  or  any  of  the  purposes  aforesaid,  or  in  order  to  for- 
ward the  said  undertaking,  not  being  in  contravention  of  any  of 
the  provisions  relating  to  railways,  contained  in  the  Act  passed  in  the 
eighth  year  of  the  reign  of  her  Majesty,  Queen  Victoria,  intituled 
'An  Act  for  the  registration,  incorporation,  and  regulation  of 
Joint-stock  Companies : '  and,  further,  the  said  provisional  directors 
shall  be  at  liberty,  and  have  full  power,  to  enter  into  any  bargains, 

[  ♦iQo  ]  *contracts,  engagements,  or  agreements  with  land-owners.  Railway 
or  Canal  Companies,  or  corporations,  or  with  the  promoters  of  other 
similar  or  competing  schemes  which  are  authorised  by  the  said  last- 
mentioned  Act,  and  may  in  the  judgment  of  the  said  provisional 
directors  be  advisable  for  facilitating  the  obtaining  of  an  Act  of 
Parliament,  and  for  the  accomplishment  of  the  aforesaid  railway 
communication,  or  any  part  or  parts  thereof,  or  for  carrying  into 
effect  any  other  arrangements  hereby  authorised  to  be  made ;  and 


VOL.  Lxxxiv.j    1850.    EX.  CH.     10  C.  B.  495— 496.  673 


that  such  provisional  directors  for  the  time  being  shall  be  at  liberty,       Watts 

and  have  lull  power,  to  take  such  proceedings  in  Parliament,  or  else-      Salter. 

where,  as  they  may  deem  expedient,  for  the  purposes  of  opposing 

or  altering  the  provisions  of  any  bill  or  bills  that  may  be  solicited 

for  the  establishment  of  any  railway  or  other  work  or  undertaking 

which  may  in  their  judgment  interfere  with  or  tend  to  defeat  the 

accomplishment  of  the  said  proposed  railway  communication,  or  to 

affect  its  interests,  or  which  may  compete  therewith  ;  and  to  make 

or  support  such  application  or  applications  to  Parliament  as  they 

may  think  fit,  in  the  next  session  of  Parliament,  or  in  any  subsequent 

session  or  sessions,  for  any  Act  or  Acts  to  carry  into  effect  the  said 

railway  communication  and  the  works  connected  therewith,  or  any 

part  or  parts  thereof,  and  to  fix  upon,  and  from  time  to  time  alter, 

vary,  or  extend  the  termini,  route,  course,  or  line  of  the  said  railway 

communication,  and  the  sites  or  spots  of  the  stations,  depots,  and 

works  connected  therewith,  and  to  determine  whether,  and  how  far, 

and  to   what  extent,  the  said  undertaking  shall  be  carried  out, 

deferred,   or    abandoned,   and,   in  like  manner,   what  branches, 

extensions,  or  junctions,  if  any,  to,  from,  or  with  the  said  main 

railway  shall  form  a  part  of  the  said  undertaking ;  and,  in  case  the 

first  Act  to  be  obtained  in  relation  to  the  said  undertaking  shall 

authorise  the  construction  of  a  part  or  parts  only  of  the  proposed 

railway  communication  *aforesaid,  with  the  respective  branches       [  *^^^  ] 

thereof,  that  the  said  provisional  directors  for  the  time  being  shall 

have  power  to  make  or  support,  in  any  subsequent  session  or 

sessions,  such  application  or  applications  to  Parliament  as  they 

may  deem  advisable,  for  the  construction  of  the  remainder  of  the 

aforesaid  railway  communications,  or  any  part  or  parts  thereof, 

and  generally  to  enter  into,  carry  on,  and  make  all  such  negotiations, 

arrangements,  provisions,  contracts,  and  agreements,  and  to  make, 

do,  and  execute  all  such  other  acts,  deeds,  matters,  and  things 

whatsoever,   in    relation    to   the    said   undertaking,   and   to   the 

application  or  applications  to  be  made  to  Parliament  as  aforesaid, 

as    they  the  said  provisional  directors    for  the  time  being  shall 

from  time  to  time  consider  expedient : 

"  Twelfthly,  that  the  said  provisional  directors  for  the  time  being 
shall  have  full  power,  out  of  the  money  which  shall  come  to  their 
hands  by  way  of  deposit  or  payment  of  calls,  or  otherwise  in  relation 
to  the  said  undertaking,  to  pay  and  allow  all  such  fees,  costs, 
salaries,  and  recompenses  to  bankers,  counsel,  solicitors,  engineers, 
brokers,  and  other  persons  who  may  be  employed  by  them  as 
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Watts  aforesaid,  or  who  may  have  been  abready  employed  or  in  any  wise 
Salter,  engaged  in  relation  to  the  said  undertaking,  as  they  shall  think  fit, 
and  generally  to  apply  such  moneys  in  and  towards  the  fulfilment 
of  any  bargains,  engagements,  contracts,  arrangements,  or  agree- 
ments into  which  they  may  have  entered,  or  into  which  they  are 
hereby  impowered  to  enter  for  the  purposes  aforesaid,  and  towards 
the  costs  of  any  works  or  proceedings  coimected  therewith,  and  in 
or  towards  the  soliciting,  supporting,  or  opposing  such  bill  or  bills 
in  Parliament  as  are  hereinbefore  mentioned,  and  in  obtaining 
the  necessary  Act  or  Acts  for  carrying  out  the  aforesaid  railway 
communication,  or  any  part  or  parts  thereof,  and  generally  in 
[  *497  ]  paying  and  satisfying  all  other  *costs,  charges,  and  expenses  which 
they  may  sustain  or  incur,  or  which  may  have  been  already 
sustained  or  incurred,  in  relation  thereto,  or  otherwise,  under  and 
by  virtue  of  these  presents : 

*'  Thirteenthly,  that  the  moneys  which  shall  be  placed  to  the  credit 
of  the  provisional  directors  for  the  time  being,  shall,  in  the  first 
place  (subject  to  the  deposit  to  be  made  in  the  Court  of  Chancery 
as  aforesaid),  be  subject  and  liable  to  indemnify  and  save  harmless 
the  provisional  directors  for  the  time  being,  and  also  the  said 
persons  parties  hereto  of  the  second  part,  and  each  and  every  of 
them,  their  and  each  and  every  of  their  heirs,  executors,  and 
administrators,  estates,  and  effects,  from  and  against  all  losses, 
costs,  charges,  damages,  penalties,  contracts,  or  agreements,  which 
they  or  any  or  either  of  them  respectively  have  incurred,  suffered, 
sustained,  expended,  or  become  subject  or  liable  to,  or  entered  into, 
or  shall  or  may  at  any  time  hereinafter  incur,  suffer,  sustain,  expend, 
or  become  subject  or  liable  to,  or  enter  into,  in  respect  or  on 
account  of  the  trusts,  directions,  and  provisions  herein  contained 
on  account  of  the  said  undertaking,  or  in  consequence  of 
any  act,  matter,  or  thing  done  or  to  be  done  by  them 
respectively  in  relation  thereto,  by  virtue  of  their  respective 
offices;  and  also  that  they  the  said  present  and  future  pro- 
visional directors,  and  the  said  persons  parties  hereto  of  the 
second  part,  or  any  or  either  of  them,  their  or  any  or  either  of 
their  heirs,  executors,  or  administrators,  shall  in  no  case  be  answer- 
able for  the  failure  of  any  banker  or  other  person  in  whose  hands 
any  of  the  moneys  subscribed  for  the  said  undertaking  shall  be 
deposited,  nor  for  any  other  loss  than  what  may  occur  by  means  of 
their  respective  wilful  default ;  nor  shall  any  of  them  be  answerable 
or  accountable  for  any  others  or  other  of  them,  but  each  for  himself 


VOL.  Lxxxiv.]   1850.    EX.  CH.    10  C.  B.  497—499.  676 

and  *hi8  own  acts  and  deeds   only;    and  the  said   provisional       Watts 
directors  for  the  time  being  shall  reimburse  the  said  present  and      saltbb. 
fatare  provisional  directors,  and  the  said  persons  parties  hereto  of       [  *49S  ] 
the  second  part,  respectively,  and  their  respective  heirs,  executors, 
and  administrators,  with  and  out  of  the  moneys  which  may  be 
placed  to  the  credit  of  the  said  provisional  directors  for  the  time 
being,  under  the  provisions  herein  contained,  all  and  every  such 
losses,  costs,  charges,  damages,  and  penalties  as  hereinbefore  are 
mentioned  and  intended  to  be  provided  against : 

"  Fourteenthly,  that  no  subscriber  for  any  share  or  shares  in  the 
said  undertaking  shall,  in  any  event,  or  under  any  circumstances 
whatever,  be  subject  or  liable  to  the  payment  of  any  larger  or  other 
sum  or  sums  of  money  than  what  he,  she,  or  they  shall  have 
severally  subscribed : 

"  Fifteenthly,  that,  in  and  by  the  said  intended  Act  or  Acts  of 
Parliament,  it  shall  be  distinctly  and  clearly  provided  and  enacted 
that  no  call  shall  be  made  upon  the  subscribers  to  the  said  under- 
taking, or  any  of  them,  which  shall  exceed  the  sum  of  51.  upon  each 
share  at  any  one  time ;  and  that  there  shall  always  be  an  interval 
of  two  calendar  months  at  the  least  between  any  two  calls ;  and 
that,  in  the  same  Act,  a  provision  shall  be  inserted  for  enabling  the 
directors  to  be  thereby  appointed,  to  pay  interest,  at  any  rate  not 
exceeding  4Z.  per  cent,  per  annum,  in  respect  of  the  deposit  and  call 
paid  up  in  respect  of  every  share  in  the  said  proposed  undertaking, 
from  the  respective  days  on  which  such  deposit  or  call  respectively 
shall  have  been  paid,  and  from  thenceforth  until  the  said  proposed 
railway  communication  shall  be  completed  and  opened  to  the  public, 
such  interest  to  accrue  and  be  paid  at  such  times  and  places  as  the 
directors  for  the  time  being  ♦appointed  by  the  said  recited  Act  shall       ^  *^^*  ^ 
appoint  for  that  purpose :  provided  always  that  no  interest  shall 
accrue  to  the  proprietor  of  any  share  upon  which  any  call  shall  be 
in  arrear  in  respect  of  such  share,  or  any  other  share  to  be  holden 
by  the  same  proprietor,  during  the  period  while  such  call  shall 
remain  unpaid : 

**  Sixteenthly,  that  the  said  provisional  directors  hereby  appointed, 
or  to  be  appointed  in  pursuance  of  these  presents,  shall,  and  they 
are  hereby  authorised  to,  nominate,  either  out  of  their  own  body, 
or  out  of  such  subscribers  possessing  at  least  fifty  shares  in  the 
said  undertaking,  the  first  directors  to  be  appointed  in  any 
Act  or  Acts  of  Parliament  to  be  obtained  in  pursuance  of  these 
presents : 

48—2 
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WATT8  "  Seventeenthly,  that,  in  the  event  of  the  Act  or  Acts  for  which 

Salter,  application  shall  be  made  in  pursuance  of  these  presents  not  being 
passed  into  a  law,  each  of  the  said  several  persons  parties  hereto  of 
the  first  part,  and  their  several  and  respective  heirs,  executors, 
administrators,  and  assigns,  shall  and  will  well  and  truly  bear,  pay, 
and  allow  and  discharge  the  expenses  already  incurred,  or  hereafter 
to  be  incurred,  relative  to  the  surveys  and  estimates  for  the  said 
railway  and  other  works,  counsel's  and  solicitors'  fees,  costs, 
travelling  expenses,  and  all  other  costs  and  charges  of  every 
description,  incident  to  the  proposed  undertaking,  and  to  the 
application  or  applications  to  Parliament,  such  expenses,  costs,  and 
charges  to  be  computed  and  assessed  rateably  upon  the  amount  of 
the  several  deposits  in  respect  of  the  shares  or  sums  taken  and  sub- 
scribed by  each  of  the  said  several  persons  parties  to  these  presents 
of  the  first  part  respectively : 

**  And,  lastly,  it  is  hereby  agreed  and  declared  between  and  by 

the  parties  hereto,  that  the  said  J.  H.  Whiteway,  J.  L.  Scarbrough, 

[  •500  ]       and  W.  R.  H.  Jordan,  their  *executorB  and  administrators,  shall  be 

the  trustees  for  enforcing  and  giving  efifect  to  the  covenants  and 

agreements  herein  contained.    In  witness,"  &c. 

This  subscription-contract  relates  to  the  above-mentioned  scheme 
and  prospectuses  as  varied  by  the  managing  committee  as  before 
mentioned.  The  said  provisional  directors  mentioned  in  the  said 
indenture  are  the  same  persons  as  constituted  the  said  managing 
committee.  Each  of  the  said  parties  to  the  said  indenture  of 
the  second  part,  signed,  sealed,  and  delivered  as  his  deed,  this 
indenture. 

The  schedule  referred  to  in  the  said  indenture  was  a  schedule 
then  attached  to  it,  consisting  of  a  parchment  book,  of  which  every 
two  consecutive  pages  were  divided  by  lines  into  ten  columns, 
headed  respectively  as  follows,  "  Subscriber's  Christian  and 
surname,  at  full  length,"  "Description,"  "Place  of  abode/' 
"Usual  signature  of  subscriber,"  "Amount  of  subscription," 
"Number  of  shares,"  "Amount  paid  up,"  "Seal,"  "Date  of 
signature,"  "  Witness." 

The  managing  committee  had  granted  an  extension  of  time  to 
the  plaintiff,  at  his  request,  for  the  execution  of  the  subscription- 
contract  ;  and  the  plaintiff,  during  the  extended  time,  duly  executed 
the  same  on  the  14th  of  November,  1845  ;  and  the  plaintiff  and  the 
other  allottees  who  executed  the  subscription-contract  in  respect  of 
the  18,969  shares  upon  which  the  deposits  had  been  paid,  inserted 
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in   the    said  schedule  the  several  particulars  relative   to   their       Watts 
Bubscription   required   by   the  heading  of  the   schedule  to   such      Salter. 
sabscription-contract :  and  the  plaintiff,  at  the  time  of  signing  such 
subscription-contract,  received  from  the  managing  committee  scrip- 
certificates  for  twenty  shares  in  the  said  Company,  in  exchange  for 
his  said  banker's  receipt. 

The   defendant   also  executed  the  subscription-contract,  *a8  a       [  *&oi  ] 
subscriber    for    one    hundred    and    fifty  shares,   on  the  6th  of 
December,  1845. 

The  estimate,  as  originally  prepared  by  Mr.  Locke,  the  Company's 
engineer,  for  deposit  with  Parliament,  was  700,000i. ;  but,  in  conse- 
quence of  the  subscription-contract  not  having  been  signed  by 
subscribers  for  the  proportion  of  shares  required  by  the  standing 
orders  of  the  Houses  of  Parliament,  the  said  estimate  was,  upon 
conference  with  the  committee,  reduced  to  650,000Z.,  by  proposing 
to  construct  some  parts  of  the  railway  with  single  lines,  which  had 
been  intended  to  be  double  lines,  and  by  striking  off  an  intended 
branch  to  Crediton ;  and  which  latter  estimate  was  used,  as  required 
by  the  standing  orders  of  the  House  of  Commons,  in  the  application 
to  Parliament  hereinafter  mentioned. 

By  the  standing  orders  of  the  House  of  Commons  applicable  to  the 
case  of  a  petition  for  leave  to  bring  into  that  House,  in  the  session 
of  Parliament  beginning  in  the  spring  of  the  year   1846,  a   bill 
authorising  the  construction  of  the  said  railway  described  in  the 
said  indenture,  it  was  required  thafc  a  plan  and  section,  and  dupli- 
cates of  such  plan  and  section,  and  also  a  book  of  reference,  should 
be  deposited  for  public  inspection  at  the  respective  offices  of  the 
clerks  of  the  peace  for  the  county  of  Devon  and  city  of  Exeter,  on 
or  before  the  80th  of  November,  1845  ;  which  plan  should  describe 
the  line  or  situation  of  the  whole  work,  and  the  lands  in  or  through 
which  it  was  to  be  made,  maintained,  varied,  extended,  or  enlarged  ; 
and  which  section  should  show  the  surface  of  the  ground  marked 
on    the  said  plan,  and  the  intended  level  of  the  proposed   work 
referred  to  one  datum  line  ;  and  which  book  of  reference  should 
contain  the  names  of  the  owners,  lessees,  and  occupiers  of  such 
lands  respectively :  and  it  was  also  required  that  the  petition  for 
each  bill  should  be  presented  ^within  fourteen  days  after  the  first       [  *^^'^  J 
Friday  in   the  said  session  of  Parliament;  and  that,  before  the 
presentation  of  the  said  petition,  a  subscription  should  be  entered 
into,  under  a  contract,  to   three  fourths  of  the  amount  of  the 
eaiitnate,  and  a  sum  equal  to  one  twentieth  of  the  amount  subscribed 
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Watts  in  the  said  contract  should  be  deposited  with  the  Court  of  Chan- 
Si  ltbr.  ^^y  •  *^d>  '^y  ^^^  standing  orders  of  the  House  of  Lords,  a  sum 
equal  to  10  per  cent,  was  required  to  be  deposited  with  the  Court 
of  Chancery. 

Great  expenses  had  been  incurred  before  the  standing  orders 
were  complied  with :  the  engineer's  expenses  are  many  thousand 
pounds. 

With  the  view  of  complying  with  the  standing  orders  of  the  House 
of  Parliament,  a  plan  and  section  and  a  book  of  reference  were 
deposited  at  the  ofiGice  of  the  clerk  of  the  peace  for  the  county  of 
Devon,  on  the  80th  of  November,  1845. 

The  number  of  shares  for  which  allottees  had  executed  the 
subscription-contract,  was  not  equal  to  the  number  of  shares  required 
by  the  standing  orders  of  the  House  of  Commons ;  and  the  com- 
mittee, in  order  to  make  up  the  requisite  amount  of  subscription, 
procured  thirty-five  persons,  the  majority  of  whom  were  members 
of  the  committee  (and  the  defendant  was  one  of  them)  to  execute 
the  subscription-contract,  purporting  to  become  subscribers  for  cer- 
tain shares  respectively,  amounting  in  the  whole  to  the  number  of 
5,280  shares,  and  representing  a  capital  of  104,600^,  and  to  have 
paid  the  deposit  of  2L  2$.  upon  each  of  such  shares :  and  such 
thirty-five  persons  respectively  inserted  in  the  schedule  the  several 
particulars  in  relation  to  the  said  shares  as  was  required  by  the 
heading  of  the  said  schedule,  and  as  had  been  inserted  by  the 
plaintiff  and  the  other  persons  who  executed  such  subscription- 
[  *603  ]  contract :  *and  the  said  subscription-contract  so  executed  was  used 
by  the  committee,  upon  the  application  to  Parliament,  as  evidence 
of  a  compliance  with  the  said  standing  order, — the  said  subscription- 
contract  having  been  so  executed  by  the  defendant  and  the  said 
thirty -four  other  persons  under  a  verbal  agreement  with  the  com- 
mittee that  the  said  thirty -five  persons  should  not  be  required  to 
pay  any  deposit,  or  to  become  subscribers  for  any  shares,  in  the 
event  of  the  Act  of  Parliament  for  which  application  was  about  to  be 
made,  not  being  obtained:  and  the  said  defendant  and  thirty-four 
other  persons  never  did  pay  any  deposit  or  other  sum  of  money  in 
respect  of  such  5,280  shares,  or  take  up  any  of  such  shares. 

The  arrangement  before  mentioned,  under  which  the  said  thirty- 
five  persons  executed  the  agreement,  was  unknown  to  the  public 
and  the  plaintiff. 

A  deposit  to  the  amount  required  by  the  said  standing  orders  to 
be  made  with  the  Court  of  Chancery,  was,  within  the  time  required 
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by  those  orders,  made  by  the  said  managing  committee,  with  the  watts 
said  Court,  out  of  the  said  sum  of  41,7812.  168.  paid  to  them  as-  saltbr. 
aforesaid. 

In  March,  1846,  the  managing  committee  presented,  in  due  time, 
a  petition  to  the  House  of  Commons,  for  leave  to  bring  in  a  bill  for 
making  a  railway  conformable  to  the  petition  so  presented  by  them ; 
and  such  petition  was  referred  to  a  committee,  to  report  if  the  stand- 
ing orders  of  the  House  had  been  complied  with ;  which  committee 
reported  that  the  standing  orders  had  not  been  complied  with,  in 
respect  of  the  plans  required  to  be  deposited ;  and  no  leave  was 
given  to  bring  in  any  bill,  and  in  fact  no  bill  was  presented  to  either 
House  of  Parliament. 

The  above  facts  having  been  proved,  the  Lord  Chief  Justice 
directed  the  jury  as  follows:  "Upon  the  undisputed  *facts  of  this  [♦504] 
case,  the  plaintiff  is  entitled  to  a  verdict  for  42Z.  It  is  proved,  and 
not  disputed,  among  other  facts,  that  the  plaintiff  subscribed  for 
shares,  and  executed  a  subscription-contract,  in  an  association  which 
it  was  stated  would  have  a  capital  of  700,0002.,  to  be  raised  by 
85,000  shares  of  20Z.,  upon  each  of  which  shares  a  deposit  of  21.  2^. 
per  share  was  to  be  paid,  and  that  the  subscribers  were  to  execute 
a  subscription-contract,  and  of  which  it  is  stated  in  the  prospectus 
of  the  11th  of  October,  that  the  allotment  of  shares  had  been  com- 
pleted; that  the  subscription-contract  was  executed  by  the  plaintiff 
on  the  14th  of  November,  the  deposit  on  his  shares  having  been 
previously  paid,  and  at  that  time  18,969  shares  only  had  been  taken 
up  by  the  allottees,  and  the  allotment  of  the  other  shares  was 
avoided  by  the  shares  not  having  been  taken  up  in  the  manner  required, 
within  the  time  limited  for  that  purpose;  and  by  the  certificate 
registered  in  July,  1846,  it  is  stated  that  18,969  shares  was  the 
number  of  shares  which  had  been  issued  and  the  deposits  paid 
upon.'  Under  these  circumstances,  the  project  to  which  the  plaintiff 
subscribed  must  be  considered  as  determined ;  and  the  committee 
were  not  authorised  to  go  to  Parliament  at  the  plaintiff's  expense  ; 
and,  under  the  circumstances  stated  in  the  evidence,  the  execution 
of  the  subscription-contract  by  the  plaintiff  has  no  material  effect 
upon  the  plaintiff's  right  to  a  verdict,  by  reason  that  its  terms  were 
applicable  to  the  concern  as  originally  proposed,  of  85,000  shares, 
which  were  never  taken  up  by  the  public.  The  plaintiff,  therefore, 
*8  entitled  to  your  verdict  for  42Z." 

The  counsel  for  the  defendant  excepted  to  this  direction ;  and 
insisted  that  his  Lordship  ought  not  to  have  told  the  jury  that  the 
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Watts  in  the  said  contract  should  be  deposited  with  the  Court  of  Chan- 
Baltbr.  c^^y  •  ^^^*  ^y  *he  standing  orders  of  the  House  of  Lords,  a  sum 
equal  to  10  per  cent,  was  required  to  be  deposited  with  the  Court 
of  Chancery. 

Great  expenses  had  been  incurred  before  the  standing  orders 
were  complied  with :  the  engineer's  expenses  are  many  thousand 
pounds. 

With  the  view  of  complying  with  the  standing  orders  of  the  House 
of  Parliament,  a  plan  and  section  and  a  book  of  reference  were 
deposited  at  the  office  of  the  clerk  of  the  peace  for  the  county  of 
Devon,  on  the  80th  of  November,  1845. 

The  number  of  shares  for  which  allottees  had  executed  the 
subscription-contract,  was  not  equal  to  the  number  of  shares  required 
by  the  standing  orders  of  the  House  of  Commons ;  and  the  com- 
mittee, in  order  to  make  up  the  requisite  amount  of  subscription, 
procured  thirty-five  persons,  the  majority  of  whom  were  members 
of  the  committee  (and  the  defendant  was  one  of  them)  to  execute 
the  subscription-contract,  purporting  to  become  subscribers  for  cer- 
tain shares  respectively,  amounting  in  the  whole  to  the  number  of 
5,280  shares,  and  representing  a  capital  of  104,6002.,  and  to  have 
paid  the  deposit  of  2Z.  2«.  upon  each  of  such  shares :  and  such 
thirty-five  persons  respectively  inserted  in  the  schedule  the  several 
particulars  in  relation  to  the  said  shares  as  was  required  by  the 
heading  of  the  said  schedule,  and  as  had  been  inserted  by  the 
plaintiff  and  the  other  persons  who  executed  such  subscription- 
[  *503  ]  contract :  *and  the  said  subscription-contract  so  executed  was  used 
by  the  committee,  upon  the  application  to  Parliament,  as  evidence 
of  a  compliance  with  the  said  standing  order, — the  said  subscription- 
contract  having  been  so  executed  by  the  defendant  and  the  said 
thirty-four  other  persons  under  a  verbal  agreement  with  the  com- 
mittee that  the  said  thirty -five  persons  should  not  be  required  to 
pay  any  deposit,  or  to  become  subscribers  for  any  shares,  in  the 
event  of  the  Act  of  Parliament  for  which  application  was  about  to  be 
made,  not  being  obtained :  and  the  said  defendant  and  thirty-four 
other  persons  never  did  pay  any  deposit  or  other  sum  of  money  in 
respect  of  such  5,280  shares,  or  take  up  any  of  such  shares. 

The  arrangement  before  mentioned,  under  which  the  said  thirty- 
five  persons  executed  the  agreement,  was  unknown  to  the  public 
and  the  plaintiff. 

A  deposit  to  the  amount  required  by  the  said  standing  orders  to 
be  made  with  the  Court  of  Chancery,  was,  within  the  time  required 
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by  those  orders,  made  by  the  said  managing  committee,  with  the  watts 
said  Court,  out  of  the  said  sum  of  41,7812.  168.  paid  to  them  as-  Salter. 
aforesaid. 

In  March,  1846,  the  managing  committee  presented,  in  due  time, 
a  petition  to  the  House  of  Commons,  for  leave  to  bring  in  a  bill  for 
making  a  railway  conformable  to  the  petition  so  presented  by  them ; 
and  such  petition  was  referred  to  a  committee,  to  report  if  the  stand- 
ing orders  of  the  House  had  been  complied  with ;  which  committee 
reported  that  the  standing  orders  had  not  been  complied  with,  in 
respect  of  the  plans  required  to  be  deposited ;  and  no  leave  was 
given  to  bring  in  any  bill,  and  in  fact  no  bill  was  presented  to  either 
House  of  Parliament. 

The  above  facts  having  been  proved,  the  Lord  Chief  Justice 
directed  the  jury  as  follows:  "Upon  the  undisputed  *facts  of  this  [♦504] 
case,  the  plaintiff  is  entitled  to  a  verdict  for  42Z.  It  is  proved,  and 
not  disputed,  among  other  facts,  that  the  plaintiff  subscribed  for 
shares,  and  executed  a  subscription-contract,  in  an  association  which 
it  was  stated  would  have  a  capital  of  700,0002.,  to  be  raised  by 
85,000  shares  of  201.,  upon  each  of  which  shares  a  deposit  of  2Z.  2^. 
per  share  was  to  be  paid,  and  that  the  subscribers  were  to  execute 
a  subscription-contract,  and  of  which  it  is  stated  in  the  prospectus 
of  the  11th  of  October,  that  the  allotment  of  shares  had  been  com- 
pleted; that  the  subscription-contract  was  executed  by  the  plaintiff 
on  the  14th  of  November,  the  deposit  on  his  shares  having  been 
previously  paid,  and  at  that  time  18,969  shares  only  had  been  taken 
up  by  the  allottees,  and  the  allotment  of  the  other  shares  was 
avoided  by  the  shares  not  having  been  taken  up  in  the  manner  required, 
within  the  time  limited  for  that  purpose ;  and  by  the  certificate 
registered  in  July,  1846,  it  is  stated  that  18,969  shares  was  the 
number  of  shares  which  had  been  issued  and  the  deposits  paid 
upon.  Under  these  circumstances,  the  project  to  which  the  plaintiff 
subscribed  must  be  considered  as  determined  ;  and  the  committee 
were  not  authorised  to  go  to  Parliament  at  the  plaintiff's  expense  ; 
and,  under  the  circumstances  stated  in  the  evidence,  the  execution 
of  the  subscription-contract  by  the  plaintiff  has  no  material  effect 
upon  the  plaintiff's  right  to  a  verdict,  by  reason  that  its  terms  were 
applicable  to  the  concern  as  originally  proposed,  of  85,000  shares, 
which  were  never  taken  up  by  the  public.  The  plaintiff,  therefore, 
^8  entitled  to  your  verdict  for  42Z." 

The  counsel  for  the  defendant  excepted  to  this  direction ;  and 
insisted  that  his  Lordship  ought  not  to  have  told  the  jury  that  the 
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Wattb       in  the  said  contract  shoald  be  deposited  with  the  Court  of  Ghan- 
Baltbb.      ^^y  •  ^^^f  by  ^^^  standing  orders  of  the  Hoase  of  Lords,  a  sum 
equal  to  10  per  cent,  was  required  to  be  deposited  with  the  Court 
of  Chancery. 

Great  expenses  had  been  incurred  before  the  standing  orders 
were  complied  with :  the  engineer's  expenses  are  many  thousand 
pounds. 

With  the  view  of  complying  with  the  standing  orders  of  the  House 
of  Parliament,  a  plan  and  section  and  a  book  of  reference  were 
deposited  at  the  ofiGice  of  the  clerk  of  the  peace  for  the  county  of 
Devon,  on  the  80th  of  November,  1845. 

The  number  of  shares  for  which  allottees  had  executed  the 
subscription-contract,  was  not  equal  to  the  number  of  shares  required 
by  the  standing  orders  of  the  House  of  Commons ;  and  the  com- 
mittee, in  order  to  make  up  the  requisite  amount  of  subscription, 
procured  thirty-five  persons,  the  majority  of  whom  were  members 
of  the  committee  (and  the  defendant  was  one  of  them)  to  execute 
the  subscription-contract,  purporting  to  become  subscribers  for  cer- 
tain shares  respectively,  amounting  in  the  whole  to  the  number  of 
6,280  shares,  and  representing  a  capital  of  104,600Z.,  and  to  have 
paid  the  deposit  of  21.  2«.  upon  each  of  such  shares :  and  such 
thirty-five  persons  respectively  inserted  in  the  schedule  the  several 
particulars  in  relation  to  the  said  shares  as  was  required  by  the 
heading  of  the  said  schedule,  and  as  had  been  inserted  by  the 
plaintiff  and  the  other  persons  who  executed  such  subscription- 
[  ^608  ]  contract :  *and  the  said  subscription-contract  so  executed  was  used 
by  the  committee,  upon  the  application  to  Parliament,  as  evidence 
of  a  compliance  with  the  said  standing  order, — the  said  subscription- 
contract  having  been  so  executed  by  the  defendant  and  the  said 
thirty-four  other  persons  under  a  verbal  agreement  with  the  com- 
mittee that  the  said  thirty -five  persons  should  not  be  required  to 
pay  any  deposit,  or  to  become  subscribers  for  any  shares,  in  the 
event  of  the  Act  of  Parliament  for  which  application  was  about  to  be 
made,  not  being  obtained :  and  the  said  defendant  and  thirty-four 
other  persons  never  did  pay  any  deposit  or  other  sum  of  money  in 
respect  of  such  5,280  shares,  or  take  up  any  of  such  shares. 

The  arrangement  before  mentioned,  under  which  the  said  thirty- 
five  persons  executed  the  agreement,  was  unknown  to  the  public 
and  the  plaintiff. 

A  deposit  to  the  amount  required  by  the  said  standing  orders  to 
be  made  with  the  Court  of  Chancery,  was,  within  the  time  required 
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by  those  orders,  made  by  the  said  managing  committee,  with  the  wattb 
said  Court,  out  of  the  said  sum  of  41,781Z.  16«.  paid  to  them  as  Salter. 
aforesaid. 

In  March,  1846,  the  managing  committee  presented,  in  due  time, 
a  petition  to  the  House  of  Commons,  for  leave  to  bring  in  a  bill  for 
making  a  railway  conformable  to  the  petition  so  presented  by  them  ; 
and  such  petition  was  referred  to  a  committee,  to  report  if  the  stand- 
ing orders  of  the  House  had  been  complied  with ;  which  committee 
reported  that  the  standing  orders  had  not  been  complied  with,  in 
respect  of  the  plans  required  to  be  deposited ;  and  no  leave  was 
given  to  bring  in  any  bill,  and  in  fact  no  bill  was  presented  to  either 
House  of  Parliament. 

The  above  facts  having  been  proved,  the  Lord  Chief  Justich 
directed  the  jury  as  follows:  "Upon  the  undisputed  ♦facts  of  this  [•504] 
ease,  the  plaintiff  is  entitled  to  a  verdict  for  42Z.  It  is  proved,  and 
not  disputed,  among  other  facts,  that  the  plaintiff  subscribed  for 
shares,  and  executed  a  subscription- contract,  in  an  association  which 
it  was  stated  would  have  a  capital  of  700,000Z.,  to  be  raised  by 
35,000  shares  of  20Z.,  upon  each  of  which  shares  a  deposit  of  21.  2«. 
per  share  was  to  be  paid,  and  that  the  subscribers  were  to  execute 
a  subscription-contract,  and  of  which  it  is  stated  in  the  prospectus 
of  the  11th  of  October,  that  the  allotment  of  shares  had  been  com- 
pleted ;  that  the  subscription-contract  was  executed  by  the  plaintiff 
on  the  14th  of  November,  the  deposit  on  his  shares  having  been 
previously  paid,  and  at  that  time  18,969  shares  only  had  been  taken 
up  by  the  allottees,  and  the  allotment  of  the  other  shares  was 
avoided  bythe  sharesnot  having  been  taken  up  in  the  manner  required, 
within  the  time  limited  for  that  purpose ;  and  by  the  certificate 
registered  in  July,  1846,  it  is  stated  that  18,969  shares  was  the 
number  of  shares  which  had  been  issued  and  the  deposits  paid 
upon.  Under  these  circumstances,  the  project  to  which  the  plaintiff 
subscribed  must  be  considered  as  determined  ;  and  the  committee 
were  not  authorised  to  go  to  Parliament  at  the  plaintiff's  expense  ; 
and,  under  the  circumstances  stated  in  the  evidence,  the  execution 
of  the  subscription-contract  by  the  plaintiff  has  no  material  effect 
upon  the  plaintiff's  right  to  a  verdict,  by  reason  that  its  terms  were 
applicable  to  the  concern  as  originally  proposed,  of  85,000  shares, 
which  were  never  taken  up  by  the  public.  The  plaintiff,  therefore, 
*B  entitled  to  your  verdict  for  42Z." 

The  counsel  for  the  defendant  excepted  to  this  direction ;  and 
insisted  that  his  Lordship  ought  not  to  have  told  the  jury  that  the 
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Watts  plaintiff  waa,  upon  the  undisputed  facte  of  the  ease,  entitled  to  a 
Salter.  verdict,  nor  that  the  '^'concern  was  at  an  end,  so  far  as  the  plaintiff 
[  ^505  ]  was  concerned,  by  reason  that  18,969  shares  only  had  been  paid 
upon,  and  that,  under  such  circumstances,  the  managing  committee 
were  not  authorised  to  go  to  Parliament  at  the  plaintiff's  expense  ; 
nor  that  the  said  indenture  had  no  material  effect  upon  the  case,  by 
reason  that  its  terms  were  applicable  to  the  concern  as  originally 
proposed,  of  85,000  shares,  which  were  never  taken  up  by  the 
public ;  nor  that  the  terms  of  the  said  indenture  were  appUcable 
solely  to  the  concern  as  originally  proposed,  of  85,000  shares. 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  42Z., 
and  judgment  having  been  entered  up  thereon,  the  defendant 
brought  a  writ  of  error ;  and  the  exceptions  were  now  argued  in  the 
Exchequer  Chamber,  before  Parke,  B.,  Patteson,  J.,  Coleridge,  J., 
Wightman,  J.,  Piatt,  B.,  and  Erie,  J. 

Crowder  (with  whom  was  Montague  Smith),  for  the  plaintiff  in 
error : 

The  Lord  Chief  Jubtiob  was  clearly  wrong  in  telling  the  jury 
that  the  facts  which  were  undisputed  at  the  trial,  necessarily  led  to 
a  conclusion  in  favour  of  the  plaintiff.  Apart  from  fraud,  and  none 
was  suggested  in  this  case,  where  there  has  been  a  deed  executed 
by  the  plaintiff,  impowering  the  directors  to  deal  with  the  funds, 
money  had  and  received  is  not  maintainable.  The  case  of  IVontner 
V.  Shairp(}),  which  the  learned  Judge  evidently  had  in  his  mind, 
turned  upon  the  question  whether  the  plaintiff  had  been  induced 
to  part  with  his  money,  and  to  execute  the  deed,  by  a  wilful  mis- 
representation on  the  part  of  the  directors.  That  undoubtedly  is  a 
very  strong  case ;  but  it  has  no  bearing  on  this. 

[  •606  ]  (Erlb,  J. :  It  went  directly  *to  the  jury  on  the  ground  of  fraud 

there.) 

No  question  of  fraud  arose  here ;  and  the  direction  of  the  learned 
Judge  put  the  deed  wholly  out  of  consideration.  There  are 
many  cases  which  show,  that,  in  the  absence  of  fraud,  the  deed 
must  regulate  the  application  of  the  money.  [He  cited  Garwood 
V.  Ede  (2),  Clements  v.  Todd  (»),  Vane  v.  Cobbold  (4),  Jones  v. 
Harrison  (6),  and  Jarrett  v.  Kennedy  (6).] 

(1)  72  E.  E.  633  (4  0.  B.  404).        (4)  74  R.  R.  865  (1  Ex.  798). 

(2)  74  R.  R.  668  (1  Ex.  264).         (6)  2  Ex.  62. 
^3)  74  R.  R.  661  (1  Ex.  268;.         (6)  6  0.  B.  319. 
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Kinglake,  Serjt.  (with  whom  was  Greenwood),  for  the  defendant       Watts 
"1  e^^ror  :  Saltkb, 

The  plaintiff  below  was  entitled  to  recover,  there  having  been  a  [  ^ou  ] 
total  failure  of  the  consideration  upon  which  he  paid  the  deposit. 
The  question  is,  what  was  the  real  contract  between  the  plaintiff 
and  the  provisional  directors  of  the  proposed  Company.  The 
plaintiff,  on  the  24th  of  September,  1845,  in  a  letter  in  the  form 
directed  by  a  prospectus  published  in  that  month,  applied  for  an 
allotment  of  fifty  shares  in  a  scheme  such  as  that  described  in  the 
prospectus,  that  is,  with  a  capital  of  600,0002.  in  80,000  shares 
of  20L  each.  On  the  8th  of  October,  the  managing  committee 
determined  to  increase  the  capital  to  700,0002.,  and  the  number 
of  shares  to  85,000.  On  the  9th,  the  plaintiff  received  an  intima- 
tion that  twenty  shares  had  been  allotted  to  him,  no  reference 
being  made  in  the  letter  to  him  of  the  altered  amount  of  capital. 
The  plaintiff  was  thus  led  to  believe  that  he  was  to  have  twenty 
shares  allotted  to  him  in  such  a  scheme  as  before  advertised.  On 
the  9th  of  October,  therefore,  there  was  a  condition  to  pay  on  the 
16th,  in  default  of  which  the  allotment  was  to  be  void,  and  the 
shares  otherwise  disposed  of.  It  has  been  decided  that  an  applica- 
tion for  shares,  if  not  responded  to  in  the  terms  of  the  application, 
does  not  constitute  a  binding  contract  between  the  parties:  Wontner 
V.  Shairp  (i) ;  Vollana  v.  Fletcher  (2).  On  the  10th  of  October,  there 
came  a  further  prospectus,  which  stated  that  the  allotment  of 
shares  was  completed,  *and  that  the  letters  had  that  day  been  [  *6io  ] 
posted.  On  the  20th,  for  the  first  time,  an  act  was  done  by  the 
plaintiff  from  which  a  contract  could  be  inferred,  he  paid  the 
deposit  upon  the  shares  allotted  to  him :  and  this  could  only  give 
rise  to  a  contract  according  to  the  terms  of  the  letter  of  allotment : 
Willey  V.  Parratt  (a);  Chaplin  v.  Clarke  (4). 

(Parks,  B.  :  The  question  is,  whether  the  plaintiff  can  recover 
back  the  deposit,  after  having  executed  the  deed,  his  execution  not 
having  been  obtained  by  fraud,  by  which  he  has  agreed  that  the 
provisional  directors  may  do  what  they  like  with  the  money.) 

The  deposit  was  paid  upon  the  faith  of  the  assertion  by  the  directors 
that  the  plaintiff  was  to  have  shares  in  a  concern  in  which  there 
were  85,000  shares  actually  allotted,  and  that  each  of  the  allottees 
should  pay  21.  is.  towards  the  exigencies  of  the  undertaking.     The 

(1)  72  B.  E.  633  (4  C.  B.  404).  (3)  3  Ex.  211. 

^2)  74  R.  11.  680(1  Ex.  20).  (4)  4  Ex.  403. 


682  1850.    EX.  CH.     10  C.  B.  510—512.  [b.b. 


Wattb       scheme  so  constituted  never  in  fact  had  any  existence.    The  total 
Salter,      number  of  shares  taken  up  by  the  allottees,  and  upon  which  the 
required  deposit  had  been  paid,  was  about  19,000  only. 

(Pabkb,  B.  :  The  deed  authorises  the  appropriation  of  the  money 
to  the  purposes  of  the  railway.  The  plaintiff  was  bound  by  that 
deed,  unless  he  can  impeach  it  on  the  ground  of  fraud.) 

The  deed  which  the  plaintiff  executed,  was  only  applicable  to  the 
undertaking  which  he  contemplated  subscribing  to.  The  deed 
must  be  construed  with  reference  to  the  contract  which  had  been 
entered  into.  The  plaintiff,  by  signing  the  deed,  gave  the  directors 
no  authority  to  apply  the  money  to  any  other  scheme  than  one 
which  was  to  go  to  Parliament  with  a  subscribed  capital  of 
700,000Z. 

(GoLBRiDGE,  J. :  The  undertaking  is  fully  described  in  the  deed 
itself.  Why  construe  it  with  reference  to  the  previous  parol 
contract  ? 

[  511  ]  Parke,  B.  :  There  is  no  provision  that  the  capital  shall  amount 

to  a  given  sum  before  the  provisional  directors  can  apply  the  money 
subscribed.) 

There  is  an  express  finding  here,  that  the  deposits  were  not  paid 
upon  all  the  shares  subscribed. 

(Pabkb,  B.  :  That  signifies  nothing. 

Coleridge,  J. :  Do  you  contend,  that,  so  long  as  the  deposit  upon 
a  single  share  remains  unpaid,  the  directors  have  no  power  to  deal 
with  the  fund?) 

It  is  so  contended.  Wotitner  v.  Shairp  (i)  is  the  only  case  that  is 
materially  applicable.    [He  also  cited  Ashpitel  v.  Sercombe  (a).] 

[  612  ]  Crowder,  in  reply,  was  stopped  by  the  Court. 

Parke,  B.  : 

I  am  of  opinion,  and  all  my  learned  brothers  agree  with  me,  that 
the  judgment  in  this  case  must  be  reversed,  and  a  venire  de  novo 
awarded.    Whether  the  jury  would  have  been  warranted  in  finding 

(1)  72  R.  B.  633  (4  C.  B.  404).  (2)  82  E.  B.  610  (6  Ex.  147). 
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fraad,  if  all  the  facts  had  been  submitted  to  them,  it  is  unnecessary       Watts 
to  say.   Wontner  v.  Shairp  proceeded  entirely  on  the  ground  of  fraud,      saltbr. 
Erlb,  J.,  having  told  the  jury  that  the  plaintiff  was  entitled  to  a 
verdict,  if  the  defendant  knowingly  made  a  false  representation 
which  was  a  material  inducement  to  the  plaintiff  to  pay  the  deposit: 
and  the  Court  thought  that  direction  correct.     Here,  the  question 
of  fraud  was  not  submitted  to  the  jury  at  all :  but  it  was  contended, 
that,  upon  the  state  of  facts  existing  before  the  execution  of  the 
subscription-contract,  the  money  was  paid  upon  a  consideration 
which  had  failed.     It  is  unnecessary  to  say  how  the  case  would 
have  stood  if  no  deed  had  been  executed ;  for,  it  is  clear  that  the 
plaintiff,  by  executing  the  deed,  authorised  the  committee  to  dis- 
pose of  the  money  in  the  manner  thereby  contemplated;  and,  if 
the  powers  given  to  the  committee  by  the  deed  were  bond  fide 
executed,  the   plaintiff  could  not  complain   of  their  exercise  of 
♦them.     The  Lord  Chief  Justice  thought  that  this  deed  did  not       [  *5n  ] 
apply  to  the  scheme  upon  which  the  plaintiff  paid  his  money.     But 
we  are  all  of  opinion  that  the  deed  must  be  looked  at  by  itself.     Its 
terms  are  express.     It  states  that  the  plaintiff,  amongst  others, 
agreed  to  subscribe  certain  sums  for  the  purpose  of  making  and 
maintaining  the  railway  in  question,  with  power  for  the  provisional 
directors  to  alter  and  vary  the  termini,  &c.,  and  to  make  application 
to  Parliament  for  such  purposes  as  they  should  think  fit.     Then 
there  is  a  provision  that  a  capital  not  exceeding  700,000Z.  shall  be 
raised  (not  that  it  shall  amount  to  that  sum),  that  the  deposits  shall 
be  paid  in  a  given  manner,  and  that  the  money  so  raised  shall  be 
subject  to  the  disposal  and  control  of  the  directors.     And  the 
eleventh  clause  of  the  deed  provides  that  the  provisional  directors 
shall  have  power  to  take  such  measures  as  they  may  deem  expedient, 
to  carry  the  undertaking  into  effect,  and  gives  them  most  extensive 
powers  as  to  the  applying  to  Parliament,  and  generally  for  the 
disposal  of  the  funds  of  the  Company  to  the  furtherance  of  the 
undertaking.     The  plaintiff,  having  executed  that  deed,  has  agreed, 
under  his  hand  and  seal,  that  the  provisional  directors  shall  do  all 
that  is  therein  contained  ;  and  by  that  deed  he  is  bound,  unless  he 
was  induced  by  fraud  or  misrepresentation  to  execute  it.     The 
question  of  fraud  was  not  left  to  the  jury.     It  has  been  contended, 
that  the  directors  had  no  power  under  the  deed  to  deal  with  any 
part  of  the  money  until  the  whole  amount  had  been  subscribed.    1 
do  not,  however,  agree  in  that  construction.    If  such  had  been  the 
plaintiff's  intention,  he  should  have  taken  care  not  to  execute  a  deed 
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Watts       which  did  not  express  it.    No  such  express  stipulation  is  to  be  found 

Salter,      on  the  face  of  the  deed ;  and  none  can  be  implied. 

[  514  ]  For  these  reasons,  we  are  unanimously  of  opinion  that  the  Lord 

Chief  Justice  was  wrong  in  the  direction  which  he  gave  to  the  jury, 

and,  consequently,  that  there  must  be  a 

Venire  de  novo. 


IN  THE  COUKT  OF  COMMON  PLEAS. 


^8^^-  BOGG  V.  PEARSE  and  Another. 

Jan,  16. 
(10  C.  B.  534—543 ;  S.  C.  20  L.  J.  0.  P.  99 ;  2  L.  M.  &  P.  21.) 

'-         ''  Indebitattts  assumpsit  will  not  lie  against  Commissioners  under  a  local 

Paving  Act,  for  salary  of  officers  whom  the  Act  authorises  them  to  appoint 
at  a  salary  to  be  paid  out  of  the  rates  to  be  raised  thereunder.  The  proper 
remedy  is,  either  by  an  action  upon  the  case,  or  a  mancUimus. 

Assumpsit,  by  a  beadle  or  street-keeper,  against  two  of  the  Com- 
missioners  under  a  local  Paving  Act,  for  arrears  of  salary. 

The  declaration  stated  that  the  plaintiff,  by  T.  A.  J.,  his  attorney, 
complained  of  John  Pearse  and  Jesse  Curling,  who,  before  and  at 
the  time  of  the  commencement  of  this  suit,  were,  and  still  remaine<l, 
two  of  the  Commissioners  for  the  time  being,  appointed,  and  acting 
as  such,  under  and  by  virtue  of  the  statute  made  and  passed  in  a 
session  of  Parliament  holden  in  the  eighth  and  ninth  years  of  the 
reign  of  her  Majesty,  Queen  Victoria,  intituled  **  An  Act  for  more 
effectually  paving,  cleansing,  lighting,  and  otherwise  improving  the 
parish  of  St.  Mary  Magdalen,  Bermondsey,  in  the  county  of  Surrey," 
the  defendants  in  this  suit,  who  had  been  summoned  as  such  Com- 
missioners as  aforesaid,  to  answer  the  said  plaintiff,  by  virtue  of  a 
writ  issued  on,  &c. :  For  that  the  said  Commissioners  for  the  time 
being  appointed  and  acting  as  such  Commissioners  under  and  by 
virtue  of  the  said  statute,  on  &c.,  were  indebted,  as  such  Com- 
missioners as  aforesaid,  to  the  plaintiff,  in  500Z.,  for  wages  or  salary 
then  due  and  of  right  payable  by  and  from  the  said  Commissioners, 
as  such,  to  the  plaintiff,  for  and  in  respect  of  his  having  before  then 
held  and  filled,  for  a  certain  long  space  of  time  before  then  elapsed, 
the  office  of  street-keeper  in  and  [for]  the  parish  of  St.  Mary  Mag- 
dalen,  Bermondsey,  in  the  county  of  Surrey,  under  and  by  virtue  of 
an  appointment  of  him  as  such  street-keeper  as  aforesaid,  at  wages 
[  *r>H5  ]  or  salary  in  that  behalf,  ^before  then  duly  made  by  the  said 
Commissioners,  under  and  by  virtue  of,  and  according  to,  the 
provisions  of  the  said  Act   of   Parliament;    and  that  the   said 
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Commissioners,  as  such,  afterwards,  to  wit,  on  the  day  and  year  Boqo 
aforesaid,  in  consideration  of  the  premises  respectively,  promised  pkaiise. 
the  plaintiff  to  pay  him  the  said  sum  of  money,  on  request ;  yet  that 
the  said  Commissioners  had  disregarded  their  said  several  promises, 
and  had  not  paid  the  said  moneys,  or  either  of  them,  or  any  part 
thereof,  to  the  plaintiff's  damage  of  6002. ;  and  thereupon  the  plain- 
tiff, who  sued  the  defendants  as  such  Commissioners  as  aforesaid, 
brought  suit,  <&c. 

[Third  plea,  as  to  so  much  of  the  sum  in  the  declaration  men- 
tioned as  was  claimed  by  the  plaintiff  for  wages  due  to  him  from 
the  4th  of  December,  1849,  until  the  27th  of  May,  1860,  namely 
862.,  alleging  dismissal  of  the  plaintiff  by  the  Commissioners  on  the 
4th  of  December,  1849.    To  this  plea  the  plaintiff  demurred.] 

The  defendants  joined  in  demurrer.  [  539  ] 

Lush,  in  support  of  the  demurrer.     ♦     ♦     ♦ 

(Maule,  J. :  How  does  the  declaration  show  that  these  defendants       [  •'>4o  ] 
are  liable?    The  Commissioners  are  not  a  corporation.) 

The  S8th  section  of  the  Act  enables  any  two  of  the  Commissioners, 
or  the  clerk,  to  sue  and  be  sued. 

(Cbesswbll,  J. :  Are  the  present  Commissioners  liable  for  the  acts 
of  former  Commissioners  ?) 

The  whole  scope  of  the  Act  shows  that  they  are. 

Archbold  (with  whom  was  Byles,  Berjt.),  contra  : 

There  is  no  clause  in  this  Act  of  Parliament  which  makes  the 
Commissioners  liable  to  an  action  in  respect  of  this  salary.  It 
might  be  that  a  mandamus  would  lie  against  them,  to  compel  them 
to  make  a  rate :  but,  at  all  events,  an  action  will  not  lie :  Billiiigton 
V.  Smith  (I). 

Jbbvis,  Ch.  J. : 

I  am  of  opinion  that  the  declaration  in  this  case  does  not  disclose 
a  sufficient  cause  of  action  to  entitle  the  plaintiff  to  recover.  The 
declaration  states  that  the  defendants  were  indebted  to  the  plaintiff 
for  wages  or  salary  due  to  him  in  respect  of  his  having  filled  the 
office  of  street-keeper  under  and  by  virtue  of  an  appointment,  at 
wages  or  salary,  before  then  duly  made  by  the  Commissioners, 

(1)  2  Bing.  156. 
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Booa  under  the  provisions  of  the  Act  of  Parliament.  The  plaintiff  was 
Pearss.  bound  to  allege  '''an  appointment  under  the  statute,  or  he  would  not 
[  *^^i  ]  be  entitled  to  sue  two  of  the  Commissioners.  I  find  nothing  in  the 
statute  to  show  that  such  an  appointment  creates  a  debt,  in  respect 
of  which  an  action  can  be  maintained  against  the  Commissioners. 
It  does  not,  however,  follow  that  the  only  remedy  is  by  mandamus. 
In  Cane  v.  Chapman  (i),  case  was  held  to  be  maintainable  against  a 
clerk  to  Commissioners,  there  being  a  public  duty  which  they  had 
neglected  to  perform.  But  it  is  unnecessary  to  say  what  the  plain- 
tiff's remedy  is.  It  is  enough  to  say  that  no  contract  which  creates 
a  debt  arises  from  the  mere  appointment  of  this  plaintiff  to  the 
office  in  question. 

Maule,  J. : 

I  also  think  the  declaration  in  this  case  bad  in  substance,  as  not 
showing  a  cause  of  action.  It  states  that  the  Commissioners  for  the 
time  being  acting  under  and  by  virtue  of  the  statute,  were  indebted 
to  the  plaintiff  in  5002.,  for  wages  or  salary  due  and  of  right  payable 
by  them  to  him,  for  and  in  respect  of  his  having  filled  the  office  of 
street-keeper  in  and  for  the  parish  of  St.  Mary  Magdalen,  Ber- 
mondsey,  under  and  by  virtue  of  an  appointment  of  him  as  such 
street-keeper,  at  wages  or  salary,  before  then  duly  made  by  the 
Commissioners,  by  virtue  of  and  according  to  the  provisions  of  the 
statute :  so  that  the  ground  of  the  promise  is,  an  appointment  of 
the  plaintiff  as  street-keeper  under  the  provisions  of  an  Act  of 
Parliament.  Now,  the  provision  of  the  Act  under  which  the 
appointment  is  made,  is  to  be  found  in  the  42nd  section,  which 
enacts  that  the  Commissioners  shall  from  time  to  time  appoint  a 
treasurer,  clerk,  &c.,  street-keeper,  and  such  other  officers  as  they 
shall  think  fit,  with  such  salaries  and  allowances  as  they  think 
[  *s^2  J  reasonable,  and  may  ^remove  such  treasurer,  &c.,  and  appoint 
others  in  their  stead.  There  is  nothing  said  there  about  their 
agreeing  with  a  street-keeper  or  other  officer,  but  merely  that  they 
shall  appoint  him,  at  a  salary.  When  the  statute  means  to  speak 
of  contracts,  it  speaks  of  them  by  that  name :  and  all  those  cases 
of  contracts  come  before  s.  42.  I  think  the  true  meaning  of  that 
section  is,  not  that  the  Commissioners  are  to  agree,  but  that  they 
are  to  appoint ;  and  that,  in  employing  an  officer,  they  simply 
appoint  him,  and  thereby  give  him  all  such  rights  as  are  incident 
to  such  appointment.    It  may  be,  as  in  Cane  v.  Chapman^  that  a 

(1)  5  Ad.  &  £1.  647. 
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duty  in  the  GommisBioners  to  pay  the  salary,  would  arise  when  they  Booo 
have  the  means  of  getting  the  money  into  their  hands.  But  this  pkabse. 
is  very  different  from  a  contract  or  promise  to  pay  the  salary,  as 
alleged  here.  It  may  be  also  that  a  mandamus  would  lie  against 
the  Commissioners :  but  I  think  it  is  quite  clear  that  the  mere 
exercise,  under  s.  42,  of  a  power  conferred  upon  them  to  appoint 
an  officer,  does  not  amount  to  a  contract  to  pay  the  salary ;  and, 
unless  it  does,  this  declaration  discloses  no  cause  of  action.  I  think 
it  would  be  inconvenient  and  unjust  if  the  plaintiff  could  have  this 
remedy,  and  that  the  objection  is  not  one  of  a  mere  technical 
description. 

Crbsswell,  J. : 

I  also  think  our  judgment  must  be  for  the  defendants.  The 
declaration  begins  with  saying  that  the  defendants  are  sued  as  two 
of  the  Commissioners  for  the  time  being  appointed,  and  acting  as 
such,  under  a  certain  Act  of  Parliament.  It  then  proceeds  to  state 
that  they,  as  such  Commissioners,  were  indebted  to  the  plaintiff  in 
500Z.  ''  for  wages  or  salary  then  due  and  of  right  payable  by  and 
from  the  said  Commissioners,  as  such,  to  the  plaintiff,  for  and  in 
respect  of  his  having  before  then  held  and  filled,  for  a  ^certain  long  [  *^^^  1 
space  of  time  then  elapsed,  the  office  of  street-keeper,  &c.,  under 
and  by  virtue  of  an  appointment  of  him  as  such  street-keeper,  at 
wages  or  salary  in  that  behalf  (not  saying,  to  be  paid  by  the  Com- 
missioners), before  then  duly  made  by  the  Commissioners  under  and 
by  virtue  of,  and  according  to  the  provisions  of,  the  said  Act 
of  Parliament."  Let  us  look  at  the  Act,  and  see  whether  it  gives 
the  plaintiff  a  right  of  action.  It  authorises  the  Commissioners  to 
appoint  the  officers,  and  to  fix  the  salary :  but  it  does  not  say  that 
they  shall  pay  it :  on  the  contrary,  it  provides  that  it  shall  be  paid 
oat  of  the  rates.     Cane  v.  Chapman  is  in  p9int. 

WhjLIams,  J. : 

I  am  of  the  same  opinion.  In  order  to  see  how  the  defendants 
can  be  charged  as  two  of  the  Commissioners  for  the  time  being,  it 
is  necessary  to  refer  to  the  Act  of  Parliament :  and  I  think,  for  the 
reasons  stated  by  the  Lord  Chief  Justice  and  my  learned  brothers, 
that  it  is  not  possible  that  the  Commissioners  could  become  indebted 
in  the  way  alleged  in  this  declaration,  viz.  by  reason  of  their  having 
appointed  the  plaintiff  to  be  street-keeper. 

Judgment  for  the  defendants. 
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1851.  DOE  D.  BLAKISTON   v.  HASLEWOOD. 

'^^^^'  (10  C.  B.  644  ^560 ;  S.  C.  20  L,  J.  C.  P.  89 ;  15  Jur.  272.) 

[  544  ]  ^  testator,  in  contemplation  that  his  death  waa  approaching,  devised  lands 

to  his  wife  for  life,  with  remainder  in  fee  to  his  nephew,  with  a  condition, 
that,  if  his  wife  should  give  birth  to  a  posthumous  child,  such  child  should 
take,  to  the  exclusion  of  the  nephew.    A  child  being  afterwards  bom  in 
the  testator's  life-time : 
Held,  that  this  child  did  not  take  by  implication  under  the  will. 

This  was  an  action  of  ejectment  brought  by  the  direction  of  the 
Court  of  Chancery. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  Durham 
Summer  Assizes,  1850,  when  a  nonsuit  was  entered,  subject  to  the 
opinion  of  this  Court  upon  a  special  case,  to  raise  which,  a  rule  nisi 
was  granted  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the* 
plaintiff.     The  facts  stated  were  as  follows : 

Gilbert  Trotter,  of  Fishburn,  in  the  county  of  Durham,  being,  at 
the  time  of  making  his  will,  and  thenceforth  to  the  time  of  his 
death,  seised  in  fee  of  the  property  in  question,  made  and  published 
a  will  on  the  18th  of  January,  1787,  executed  and  attested  in  the 
manner  required  by  law  for  passing  real  estates  by  devise. 

At  the  time  of  making  his  said  will,  the  testator  was  a  married 
man  (his  wife's  name  being  Elizabeth) ;  but  he  had  then  no  child 
or  children.  He  had  not  been  long  married :  and  evidence  was 
given  at  the  trial,  that,  at  the  time  of  making  his  will,  he  was  very 
ill,  and  thought  he  was  going  to  die. 

The  evidence  of  the  facts  of  the  testator  being  ill,  and  thinking 
he  was  going  to  die,  was  objected  to  on  the  part  of  the  plaintiff ; 
and  the  learned  Judge  received  it,  subject  to  the  opinion  of  this 
Court. 

After  making  his  will,  the  testator  purchased  the  lands  recited  in 
the  codicil,  and  situate  in  the  township  of  Frindon,  in  the  county  of 
[  *545  ]       Durham :  and,  on  *the  8rd  of  July,  1799,  he  made  and  published  a 
codicil  to  his  said  will,  duly  executed  and  attested. 

Between  the  date  of  the  will  and  the  date  of  the  codicil,  that  is  to 
say,  on  the  1st  of  June,  1789,  the  testator's  daughter  and  only 
child,  Elizabeth  Trotter  (who  is  mentioned  in  the  codicil),  was  born. 
Her  mother  was  the  said  Elizabeth,  who  also  survived  the  said 
testator,  and  is  after  mentioned  as  his  widow. 

On  the  18th  of  April,  1809,  the  testator  died,  without  having 
altered  or  revoked  his  said  will  and  codicil,  or  either  of  them,  save 
so  far  as  the  codicil  may  have  affected  the  will ;  leaving  his  said 
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widow,  and  his  daughter,  and  also  his  nephew,  Gilbert  Bobson,  who        Dob  d. 
is  mentioned  in  the  will,  him  surviving.  lakiston 

On  the  death  of  the  testator  in  1809,  his  said  widow  Elizabeth  Hablbwood. 
entered   upon  and   took  possession  of  the  Fishbum  estate,  and 
enjoyed  it  to  the  time  of  her  death,  which  occurred  on  the  81st  of 
July,  1884. 

The  two  female  lessors  of  the  plaintiff  were  the  coheiresses-at-law 
of  the  testator's  said  nephew,  Gilbert  Bobson,  who  died  intestate  on 
the  18th  of  December,  1845. 

The  defendants  are  the  devisees  in  fee  of  Elizabeth  Trotter 
Thompson,  who  was  daughter  and  heiress-at-law  of  the  testator's 
daughter,  Elizabeth  Trotter.  The  said  Elizabeth  Trotter  (having 
married  Samuel  Thompson)  died  in  1828 ;  and  Elizabeth  Trotter 
Thompson  died  unmarried  in  December,  1844. 

On  the  death  of  her  said  grandmother  in  1834,  the  said  Elizabeth 
Trotter  Thompson  entered  upon  the  said  Fishbum  estate,  and 
enjoyed  it  till  her  death. 

The  will  of  the  18th  of  January,  1787,  was  as  follows : 

"  This  is  the  last  will  and  testament  of  me,  Gilbert  Trotter,  of 
Fishbum,  in  the  county  of  Durham,  yeoman,  which  I  make  in 
manner  following,  that  is  to  say, — I  give  and  devise  unto  my  dear 
wife  Elizabeth  Trotter,  and  her  ^assigns,  all  that  my  messuage,  [  *546  ] 
house,  and  premises  thereunto  belonging,  situate,  lying,  and  being 
in  Fishburn  aforesaid,  and  all  those  my  freehold  lands,  tenements, 
and  hereditaments  situate,  lying,  and  being  in  the  township  of 
Fishbum  aforesaid,  called  and  known  by  the  name  of  '  The  Falls/ 
to  hold  the  same  to  my  said  wife  Elizabeth,  and  her  assigns,  for 
and  during  the  term  of  her  natural  life ;  and,  subject  thereto,  I  give 
and  devise  all  and  singular  my  said  messuage,  house,  and  premises 
situate  in  Fishbum  aforesaid,  and  all  those  my  freehold  lands, 
tenements,  and  hereditaments  situate,  lying,  and  being  in  the 
township  of  Fishburn  aforesaid,  and  all  and  every  other  my 
freehold  estate,  of  what  nature  soever,  or  wheresoever,  unto 
my  nephew,  Gilbert  Bobson,  son  of  Thomas  Bobson,  of  the  city 
of  Durham,  innkeeper,  who  intermarried  with  my  sister  Margaret,— 
to  hold  the  same  to  my  said  nephew  Gilbert  Bobson,  his  heirs 
and  assigns  for  ever.  I  give  and  bequeath  unto  my  three 
nephews,  Thomas  Bobson,  William  Bobson,  and  John  Bobson,  the 
eons  of  the  said  Thomas  Bobson,  the  sum  of  801.  a  piece, 
which  said  three  respective  sums  of  80Z.,  80Z.,  and  802.,  so  to 
them  by  me  bequeathed,  I  will  shall  be  payable  and  paid  from 
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Dou  a.  and  out  of  all  and  singular  my  said  messuage,  house,  lands,  tene- 
Blakiston  ^^^^^^  ^^^  hereditaments  called  *The  Falls,'  situate  in  the 
HA8LKW00D.  ^^^^jj  g^jjj  township  of  Fishburn  aforesaid :  and  I  hereby  charge  all 
and  singular  the  same  with  the  payment  thereof ;  but  my  will  is, 
that  the  said  three  several  legacies  to  them  so  by  me  bequeathed, 
shall  not  be  paid  to  them,  nor  to  either  or  any  of  them,  or  either 
of  their  respective  issue  or  issues,  until  the  decease  of  my  wife 
Elizabeth:  But  I  do  hereby  declare,  that,  in  case  my  said  wife 
Elizabeth  should,  at  my  decease,  be  pregnant  with  a  child  or 
children,  that  then  and  in  such  case,  all  and  every  my  devise  to  my 
said  nephew,  Gilbert  Bobson,  of  my  said  messuage  and  premises, 

[  ^547  ]  and  of  my  said  freehold  lands  *and  premises,  and  my  legacies  of  80Z. 
a  piece  to  my  said  nephews,  Thomas  Bobson,  William  Bobson, 
and  John  Bobson,  shall  totally  cease,  and  shall  not  be  raised  and 
paid  :  And,  if  it  should  so  happen  that  the  said  Elizabeth,  my  wife, 
should  be  brought  to  bed  of  any  such  child  or  children  after  my 
decease,  then  I  give  all  and  singular  the  same  messuage,  lands, 
tenements,  and  hereditaments  so  by  me  heretofore  devised,  to  such 
one  child,  if  more  than  one,  as  shall  be  a  son,  the  elder  of  which  to 
be  preferred  as  in  seniority  of  age  and  priority  of  birth.  I  give  and 
bequeath  to  my  said  dear  wife  all  my  plate,  linen,  and  household 
furniture,  and  all  other  my  personal  estate,  and  constitute  and 
appoint  my  said  wife  executrix  of  this  my  last  will  and  testament, 
hereby  revoking  all  other  wills  by  me  at  any  time  heretofore 
made,  and  publish  and  declare  this  to  be  my  last  will  and 
testament." 

The  codicil,  dated  the  8rd  of  July,  1799,  was  as  follows  : 
'*  A  codicil  to  the  last  will  and  testament  of  me,  Gilbert  Trotter, 
of  Fishburn,  in  the  county  of  Durham,  farmer  (which  said  last  will 
and   testament  bears  date,   &c.) :   Whereas  I,   the  above-named 
Gilbert  Trotter,  since  the  making  and  publishing  my  said  last  will 
and  testament,  have  purchased  two  several  closes,  fields,  or  pcurcels 
of  land,  being  freehold  and  leasehold  property,  situate,  lying,  and 
being  in  the  township  of  Frindon,  in  the  county  of  Durham,  of 
Dr.  Beay,  of  Stockton,  in  the  said  county,  called  and  known  by  the 
name  of  *  The  Bafters,'  and  *  The  Three-nooked  Field,'   and  now 
in  the  tenure  and  occupation  of  William  Hedley  as  tenant  or  farmer 
thereof;  I  give,  devise,  and   bequeath   all  those  said  two  fields , 
closes,  or  parcels  of  ground  unto  my  dear  wife,  to  hold  the  same  to 
my  said  dear  wife,  and  her  assigns,  for  and  during  the  term  of  hex- 
natural  life,  from  my  death  ;  and,  from  and  after  the  decease  of  my 
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said  *dear  wife,  I  give,  devise,  and  bequeath  the  said  two  fields,       dok  d. 

Bl  A  K I8T01T 

closes,  or  parcels  of  ground  unto  my  daughter  Elizabeth  Trotter,  ,, 

her  heirs,  executors,  and  administrators,  for  ever,  according  to  the  ^^slbwood. 

natures  and  tenures  thereof :  But,  in  case  my  said  daughter  Elizabeth 

shall  happen  to  die  in  the  life- time  of  my  said  dear  wife,  without 

lawful  issue,  then  and  in  that  case  I  give  and  devise  the  said  two 

fields,  closes,  or  parcels  of  ground  so  by  me  heretofore  devised  to 

my  said  dear  wife  for  her  life,  to  my  said  dear  wife,  her  heirs, 

executors,  and  administrators,  for  ever  :  But,  in  case  there  shall  be 

several  issue  of  the  body  of  my  said  daughter  Elizabeth,  both  male 

and  female,  then  and  in  that  case  my  will  and  mind  is,  that  the 

eldest  son  of  the  body  of  my  said  daughter  Elizabeth  shall  not  take 

any  share  or  beneficial  interest  in  the  said  two  closes  or  parcels  of 

ground,  but  I  give  and  devise  the  same  to  the  other  children  of  the 

body  of  my  said  daughter  Elizabeth,   lawfully  begotten,   share 

and  share  alike,  and  to  take  as  tenants  in  common,  and  not  as 

joint-tenants." 

The  question  for  the  opinion  of  the  Court,  is, — whether  under  the 
above  circumstances,  the  testator's  estate  called  ''  The  Falls," 
situate  at  Fish  bum,  passed  by  his  will  and  codicil,  or  either  of  them, 
to  his  widow,  for  life,  with  remainder  to  his  said  nephew,  Gilbert 
Bobson,  in  fee. 

If  the  Court  shall  be  of  opinion  that  the  said  estate  passed  to  the 
testator's  widow,  for  life,  with  remainder  to  his  said  nephew,  in  fee, 
then  the  rule  nisi  which  has  been  granted  to  set  aside  the  nonsuit, 
and  to  enter  a  verdict  for  the  plaintiff,  is  to  be  made  absolute. 
If  the  Court  shall  be  of  a  contrary  opinion,  then  the  rule  is  to  be 
discharged. 

Maniity   (with   whom  was  Knowlea)^  for  the  lessors  of  the 
plaintiff: 

1.  Upon  the  construction  of  the  will  alone,  *Gilbert  Eobson,  the  [  •wg  ] 
testator's  nephew,  took  a  remainder  in  fee,  upon  the  determination 
of  the  life-estate  of  the  testator's  widow.  The  devise  to  the  nephew 
is  in  terms  plain  and  free  from  ambiguity:  and  the  event,  the 
happening  of  which  was  to  prevent  that  devise  from  taking  effect, 
is  appointed  out  in  language  equally  free  from  obscurity.  It  is  one 
event,  and  one  only,  viz.  the  pregnancy  (not  pregnancy  and  birth 
of  a  child)  of  his  wife,  at  the  death  of  the  testator,  which  was  to 
exclude  the  nephew  from  the  benefit  of  the  previous  devise  to 
him. 

44— a 
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DoKd.  (Maulb,  J.:  "Pregnant  with  a  child  or  children,"  may  mean, 

V.  being  in  such  a  state  as  that  she  might  in  due  time  give  birth  to  a 

Hablbwood.    ^JjJj^  qj.  children.     The  presence  of  a  mere  embryo  in  the  womb  of 

the  wife,  of  which  she  miscarried,  would  not  probably  satisfy  the 

words  of  the  will.) 

At  all  events,  the  testator  never  could  have  meant  by  the  words  he 
has  used,  that  the  subsequent  birth  of  a  child  in  his  life-time 
should  defeat  the  devise  to  his  nephew. 

(Williams,  J. :  He  might  have  known,  that,  if  he  survived,  and  a 
child  should  afterwards  be  born  to  him  in  his  life-time,  he  could 
revoke  or  alter  his  will.) 

Exactly  so.  White  v.  Barber  (l),  which  was  relied  on  for  the 
defendants  at  the  trial,  is  a  totally  different  case  from  this.     *     * 

[  561  ]  The  Court  there  considered  that  the  language  of  the  will  sufficiently 
indicated  an  intention  on  the  testator's  part  to  provide  for  all  his 
children,  whether  born  before  or  after  his  decease,  who  should 
attain  twenty-one,  before  his  nephew  should  take  any  thing  under 
the  will.  But  here,  the  Court  cannot,  without  obscuring  the 
second  clause  of  the  will,  which  is  now  free  from  doubt,  and 
making  a  new  one,  deprive  the  nephew  of  the  estate  which  the 
first  part  of  the  will  vests  in  him.  The  general  principle  which 
governs  the  Courts  in  the  construction  of  wills,  will  scarcely  be 
disputed.     ♦     *     ♦ 

[  663  ]  .  The  first  clause  of  the  will,  giving  a  fee  to  Gilbert  Robson,  being 
in  itself  clear  and  unambiguous,  the  second  clause,  if  it  be  even 
doubtful,  cannot  have  the  effect  of  cutting  down  or  derogating  from 
that  clear  and  positive  devise.  The  rule  is  so  laid  down  by  Sir 
E.  Sugden,  in  his  treatise  on  the  Law  of  Keal  Property,  p.  214, 
and  by  the  still  higher  authority  of  the  House  of  Lords,  in 
ThornhiU  v.  HaU  (2).     *     •     * 

[  664  ]  2.  Upon   the   second  question, — as  to  which   the  Court  pro- 

nounced no  opinion,  the  following  cases  were  cited, — Acherley  v. 
Vernon  (s),  Barnes  v.  Crowe  (4),  Hulme  v.  Heygate  (6),  Rowley  v. 
Eyton  (6),  Doe  d.  Murch  v.  Marchant  (7),  Doe  d.  York  v.  Walker  (8), 
and  OoodtiUe  d.  Woodhouse  v.  Meredith  (9). 

(1)  5  Burr.  2703.  (6)  16  R  E.  167  (2  Mer.  128). 

(2)  37  R.  R.  1  (2  Gl.  &  Fin.  22,  36).    (7)  64  B.  R.  853  (6  Man.  &  Qt.  813). 

(3)  3  Br.  P.  0.  86,  91.  (8)  67  R.  R  427  (12  M.  &  W.  591). 

(4)  2  R  R  164  (1  Yes.  Jr.  486).  (9;  2  M.  &  S.  6. 
(6)  1  Mer.  285. 
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McUinSf  contra  :  Dob  d. 

Blakiston 
1.  It  appears  from  the  statements  in  the  case,  that  the  testator  v. 

was  newly  married,  and  that,  at  the  time  of  making  his  will,  he  ^^^^^' 
imagined  himself  to  be  near  his  end.  Taking  the  whole  will 
together,  it  is  quite  evident  that  his  primary  intention  was  to 
provide  for  his  wife,  and  then  for  his  children,  if  he  should  have 
any;  and  that  his  nephew  was  but  a  secondary  object  of  his 
bounty.  The  argument  on  the  other  side  attributes  to  the  testator 
an  intention  to  provide  for  unborn  issue,  but  to  prefer  his  nephew 
before  children  who  might  be  born  in  his  life-time,  and  who  there- 
fore must  naturally  be  expected  to  be  nearer  to  his  affections  than 
those  he  had  never  seen, — than  which  it  is  difficult  to  conceive  a 
proposition  more  monstrous  and  irrational.  If  there  were  an 
entire  absence  of  authority  upon  the  subject,  the  Court  would 
pause  before  it  came  to  so  improbable  a  conclusion.  The  case, 
however,  of  White  v.  Barber,  which  *has  never  yet  been  ques-  [  •b*>6  ] 
tioned,  but  which,  on  the  contrary,  has  always  been  approved 
when  cited,  is  expressly  in  favour  of  the  construction  contended  for 
by  the  defendants ;  and  the  Court  will  not  now,  without  good 
ground,  depart  from  it.  It  is  referred  to  by  all  the  most  approved 
text- writers, — in  Jarman  on  Wills  (i),  and  in  Fearne  on  Contingent 
Remainders  (2) :  and  it  is  also  relied  on  by  Colbbidgb,  J.,  in  the 
judgment  in  Morrall  v.  Sutton  (3).  Speaking  of  that  case,  that 
learned  Judge  says :  ''  The  Court  thought  that  a  father  who  took 
such  anxious  care  for  posthumous  children  as  to  make  an  express 
provision  for  them,  could  never  intend  to  give  them  an  estate  in 
exclusion  of,  or  to  his  nephews  in  preference  to,  any  child  or 
children  that  might  be  born  in  his  life-time.  They,  therefore,  not 
only  supplied  a  devise,  but  framed  it  in  a  special  manner  to 
meet  the  supposed  intent,  which  they  gathered  from  the  will,  upon 
moral  evidence,  highly  probable,  but  falling  very  far  short  of 
demonstration." 

(Williams,  J. :  It  was  about  the  time  that  White  v.  Barber  was 

decided,  that  the  Courts  first  held  that  marriage  and  the  birth  of  a 

child  operated  a  revocation  of  a  will.     Suppose  at  the  time  of  the 

death  of  the  testator  there  was  one  child  born,  and  another  in 

ventre  sa  mere,  which  would  take?     Surely  the  latter  might  say 

that  he  was  the  person  mentioned  by  the  testator.     Would  he  take 

in  exclusion  of  the  elder  child  ?) 

(1)  Vol.  I.  p.  475  [5th  ed.  (1893)  p.  (2)  10th  ed.,  Vol.  I.  p.  513. 

507],  (3)  65  K.  E.  4  54, 447  (I  Ph.  533, 551). 


694  1851.     C.  P.     10  C.  B.  555—556.  [r.b. 

Doe  d.        It  is  submitted  that  he  would  not.     In  Jaggard  v.  Jaggard  (l),  it 

^  was  held,  that,  if  a  father  gives  a  legacy  to  provide  for  a  child  in 

Haslewood.   ^^jii^^  gQ^  mere,  by  the  term  of  a  "posthumous  child,"  and  he 

happen  to  survive  its  birth,  it  will  still  be  considered  a  posthumoas 

child  within  the  meaning  of  the  will. 

[  *556  ]  (Williams,  J. :  Was  the  wife  in  *that  case  pregnant  at  the  date 

of  the  will?) 

Yes ;  but  that  circumstance  is  not  relied  on. 

(Williams,  J. :  It  was  mere/al«a  demonatratio  there  ;  the  legatee 
was  ascertained.) 

This  is  somewhat  analogous  to  the  cases  where  provision  is 
made  for  the  happening  of  an  event  in  one  manner,  and  it  happens 
in  another :  Jones  v.  Westcombe  (2) ;  Gulliver  v.  Wickett  (3).  The 
testator  evidently  intended  to  provide  for  any  future  issue  he  might 
have ;  and  that  the  devise  to  the  nephew  should  be  defeated  by 
pregnancy  and  the  birth  of  a  child.  White  v.  Barber  is  not  dis- 
tinguishable from  the  present  case,  and  any  departure  from  the 
principle  there  laid  down,  will  defeat  the  manifest  intention  of  the 
testator. 

(Maulb,  J. :  We  must  construe  the  will  agreeably  to  the  inten- 
tion of  the  testator,  as  that  intention  is  apparent  upon  the  face  of 
the  will.) 

But  the  Court  will  not,  by  adhering  literally  to  the  words,  defeat 
the  testator*s  evident  intention. 

Maniaty,  in  reply,  was  stopped  by  the  Court. 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  the  testator's  widow  took  under  the  will  an 
estate  for  life,  and  the  nephew,  Gilbert  Bobson,  the  remainder  in 
fee.  There  seems  to  be  no  dispute  as  to  the  principle  which  ought 
to  govern  this  case,  the  only  difficulty  is  as  to  its  application. 
There  is  a  positive  devise,  in  the  first  instance,  to  the  wife  for  life, 
and  a  devise  over  to  the  nephew  in  fee;  and  we  must  construe 
the  will  so  as  to  defeat  that  plain  direction,  if  we  decide  in 
favour  of    the  defendants.      At   the  time  of    making  his  will, 

(1)  Free.     Chan.    177,    cited   in  2  (2)  1  Eq.  Abr.  245. 

WiUiams  on  Executors,  941—942.  (3)  1  Wilfl.  105. 
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the  testator  contemplated  that  his  death  was  approaching;  and  DoEd. 
that  circumstance  is  not  to  be  lost  sight  of.  It  is  said  that  he  ^^^^^'^^^ 
contemplated,  not  only  the  possibility  of  his  wife  giving  birth  to  Haslbwood. 
a  child  after  his  death,  of  which  she  might  be  pregnant  at  the 
♦time  that  event  took  place,  but  also  the  possibility  of  her  having  a  [  *n57  ] 
child  or  children  during  his  life-time.  But,  why  are  we  driven  to 
infer  an  intention  different  from  that  which  appears  at  the  time  to 
have  been  present  to  the  testator's  mind  ?  Having  disposed  of  the 
property  in  question  in  the  way  I  have  mentioned,  the  testator  goes 
on  to  say — "  But  I  do  hereby  declare,  that,  in  case  my  said  wife 
Elizabeth  should,  at  my  decease,  be  pregnant  with  a  child  or 
children,  that  then,  and  in  such  case,  all  and  every  my  devise  to 
my  said  nephew,  Gilbert  Bobson,  of  my  said  messuage  and 
premises,  &c.,  shall  totally  cease ;  and,  if  it  should  so  happen  that 
the  said  Elizabeth,  my  wife,  should  be  brought  to  bed  of  any  such 
child  or  children  after  my  decease,  then  I  give  all  and  singular  the 
same  messuage,  &c.,  so  by  me  heretofore  devised,  to  such  one  child, 
if  more  than  one,  as  shall  be  a  son,  the  elder  of  which  to  be  pre- 
ferred as  in  seniority  of  age  and  priority  of  birth."  Why  is  it 
necessary  for  us  to  infer  that  the  testator  intended  to  provide  for 
children  who  might  afterwards  be  born  in  his  life-time,  when  he 
had  the  power  at  any  time  to  alter  or  revoke  his  will  ?  It  seems 
to  me  that  the  very  foundation  of  the  rule  upon  which  the  defendants 
rely  is  wanting  here ;  and  that,  when  we  take  into  consideration 
the  time  at  which  the  will  was  made,  there  is  no  necessity  and 
no  warrant  for  inferring  an  intention  which  is  not  apparent  upon 
the  face  of  it.  I  cannot  help  seeing  that  this  decision  may  be  said 
to  detract  from  the  authority  of  White  v.  Barber;  but,  if  it  be 
necessary  to  do  so,  I  am  quite  prepared  to  say,  that,  in  my  opinion. 
White  V.  Barber  was  not  correctly  decided.  If  I  am  right  in  the 
construction  which  I  put  upon  the  will,  it  is  not  necessary  to  con- 
sider the  effect  of  the  codicil ;  for,  if  the  will  excludes  children  born 
in  the  testator^s  life-time,  it  is  not  suggested  that  its  effect  is  at  all 
enlarged  by  the  terms  of  the  codicil.  I  am  therefore  of  opinion 
that  the  lessors  of  the  plaintiff  are  entitled  to  judgment. 

Maulb,  J. :  [  C58  ] 

I  also  am  of  opinion  that  the  testator's  nephew,  Gilbert  Bobson, 
took  under  the  will  a  remainder  in  fee.  I  cannot  disguise  from 
myself  that  this  decision  is  opposed  to  White  v.  Barber.  I  under- 
stand that  case  in  the  view  presented  by  Mr.  Jarman,  and  also  by 
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Dob  d.       my  brother  Golbbidob,  in  MorrcM  v.  Sntton,  viz.,  that  the  GotrsT 
^,  inferred,  from  the  relation  in  which  the  claimants  stood  to  the 

hablbwood.  testator,  that  it  was  in  the  highest  degree  improbable  that  he  did 
not  by  his  will  intend  to  provide  for  one  of  the  classes  which  would 
naturally  stand  nearer  to  his  affections  than  one  which  was 
undoubtedly  intended  in  some  event  to  be  provided  for.  I  do  not 
think  that  is  a  sound  principle.  However  obvious  may  be  the 
intention  of  a  testator,  unless  you  can  find  in  the  will  apt  words  to 
carry  out  that  intention,  I  do  not  think  the  Court  can  properly  act 
upon  the  supposition  that  such  intention  existed.  And  I  think  that 
the  Court,  in  White  v.  Barber,  acting  upon  a  presumed  intention  of 
the  testator,  did  not  put  a  construction  upon  the  words  which  he 
had  used,  but  interpolated  a  clause  for  the  purpose  of  executing 
that  intention.  The  circumstance  of  a  man  showing,  by  a  recital, 
for  instance,  that  he  intends  to  provide  for  all  his  children,  cannot 
be  carried  into  effect,  unless  there  are  apt  words  in  the  will  to  carry 
out  such  intention ;  the  answer  often  given  in  such  cases  is,  quod 
voluit  non  dixit  Wliite  v.  Barber  is  clearly  distinguishable  from 
the  present  case;  but,  as  it  evidently  proceeded  upon  erroneous 
principles,  I  do  not  think  it  necessary  to  distinguish  it.  It  is  said 
that  this  testator,  at  the  time  he  made  the  will,  contemplated 
immediate  death,  or,  at  all  events,  that  he  must  die  very  shortly. 
If  he  had  made  his  will  contingent  upon  that  event,  nobody  could 
have  doubted  that  the  words  he  has  used  would  be  applicable  only 
to  a  posthumous  child.  If  we  are  to  depart  from  the  grammatical 
construction  of  the  will,  I  think  it  would  be  doing  less  violence  to 
[  *669  ]  its  language,  if  *we  say  that  it  was  to  take  effect  only  in  the  event 
of  the  testator's  dying  immediately.  It  is  evident  that  the  instru- 
ment is  one  which  he  expected  would  be  called  into  operation  only 
in  the  event  of  his  dying  at  such  a  period  that  he  could  only  leave 
a  posthumous  child.  The  circumstances  under  which  the  will  was 
made,  so  far  from  showing  an  intention  in  the  testator  to  provide 
for  all  his  children,  plainly  negative  such  intention ;  they  show  no 
intention  to  provide  for  any  but  a  posthumous  child.  It  is  not  by 
any  means  an  improbable  thing,  that,  if  the  testator's  attention 
had  been  called  to  the  legal  effect  of  the  provision  he  was  making, 
he  would  have  said  that  he  meant  to  make  a  new  will  if  he  should 
have  a  child  born  in  his  life-time.  All  we  have  to  do  is,  to  construe 
the  will,  as  we  find  it ;  it  in  plain  terms  gives  the  estate  to  the 
nephew,  and  there  is  nothing  in  the  subsequent  words  to  take  it 
from  him.    I  conceive  it  to  be  very  clear  that,  in  thus  deciding  in 
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favour  of  the  nephew,  we  do  not  provide  for  the  testator's  family       dob  d. 
precisely  as  he  himself  would  in  all  probability  have  •done;  but  I      ^^^^'^ton 
think  we  do  give  to  the  only  instrument  which  we  have  to  deal  Haslkwood. 
with,  the  only  operation  the  testator  intended  that  instrument  to 
have. 

Gbbsswbll,  J. : 

When  this  case  was  before  me  at  Nisi  Prius,  White  v.  Barber  was 
relied  on  for  the  defendant ;  I  then  thought,  and  I  still  think,  that 
it  is  an  authority  in  point.  At  Nisi  Prius,  I  felt  myself  bound  to 
act  upon  it ;  but  sitting  here  in  banco  1  do  not.  I  think  it  cannot 
be  supported.  There,  the  object  of  that  part  of  the  will  which  was 
in  question,  was,  to  give  an  estate ;  here,  the  effect  is  to  take  away 
an  estate  previously  given ;  but,  in  truth,  the  same  question  arises 
in  both,  what  was  the  intention  of  the  testator  ?  and  are  the  words 
he  has  used  sufficient  to  accomplish  that  intention  ?  In  order  to 
sustain  this  nonsuit,  it  must  be  made  out  that  the  testator  ^intended  [  *5<K)  ] 
to  give  to  a  child  who  might  be  bom  in  his  life-time,  an  estate 
which  he  had  already  given  to  his  nephew.  I  do  not  think  he 
intended  by  this  instrument  to  take  away  from  his  nephew  the 
estate  which  he  had  given  to  him.  I  see  no  reason  for  supposing 
that  he  did  not  intend  to  make  the  will  he  has  made,  or  that  it 
should  have  any  other  effect  than  that  which  we  now  give  it.  There 
is  nothing  to  show  that  the  testator  had  the  intention  insisted  upon 
by  the  defendants ;  and,  if  there  was,  I  do  not  agree  that  we  could 
hold  the  words  to  be  sufficient  for  the  purpose.  Upon  these 
grounds,  I  think  the  verdict  ought  to  be  entered  for  the  lessors  of 
the  plaintiff. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  will  contains  a  clear  and 
unambiguous  devise  to  the  testator's  nephew,  subject  to  the  pre- 
vious estate  for  life  given  to  the  widow.  The  testator  contemplates 
only  one  event  which  was  to  nullify  the  devise  to  his  nephew ;  and 
that  event  has  not  happened ;  consequently,  the  nephew  takes  the 
estate.  It  is  said  that  the  testator  could  not  have  intended  any- 
thing so  monstrous,  as  that  a  child  who  might  happen  not  to  be 
posthumous  should  be  disinherited,  in  favour  of  a  nephew.  Perhaps 
not.  In  all  probability,  the  happening  of  such  an  event  never 
occurred  to  him.  Or,  possibly,  he  intended  to  alter  his  will  if  he 
survived.    I  think  we  must  adhere  to  the  principle  which  has  so 
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Dob  (L       long  prevailed  in  the  construction  of  wills,  of  collecting  the  intention 
LAKisTON    ^j  ^j^^  testator  from  the  language  he  has  used  ;  and,  if  we  can  only 
HA8LRW00D.   a(Jhere  to  that  principle  by  overruling  the  case  of  White  v.  Barber, 
1,  for  one,  am  quite  prepared  to  do  so. 

Verdict  for  the  lessors  of  the  plaintiff. 


1861.  PRICE  AND  Another  v.   MOULTON(l). 

•^^^^  (10  0.  B.  561—576  ;  S.  C.  20  L.  J.  C.  P.  102 ;  15  Jur.  228.) 

[  ^^1  ]  A  bond  or  covenant  given  to  secure  an  existing  debt,  irrespectively  of  the 

intention  of  the  parties,  operates  in  law  as  a  merger  of  the  remedy  on  the 
simple  contract. 

To  an  indebitatus  count  for  6,0002.,  the  defendant,  as  to  3,0002.,  parcel 
&c.,  pleaded,  that,  after  the  accruing  of  the  cause  of  action  as  to  the  3,000/., 
parcel  &c.,  it  was  agreed  that  the  defendant  should  execute  an  indenture 
whereby  he  should  covenant  with  the  plaintiffs  to  pay  them  3,0002.  and 
interest  on  a  certain  day ;  that,  in  pursuance  of  that  agreement,  the  defen- 
dant did,  with  the  assent  and  consent,  and  at  the  request,  of  the  plaintiffs, 
execute  and  deliver  to  them  such  indenture  as  aforesaid ;  and  that  thereupon, 
and  by  force  of  the  said  indenture,  the  cause  of  action  as  to  the  3,000/., 
parcel  &c.,  became  merged  and  extinguished  in  law. 

Eeplication,  that  the  indenture  was  made  by  way  of  security,  for  securing 
the  payment  of  the  said  debt  of  3,0002.  in  the  plea  mentioned,  and  that  it 
always  was  and  is  in  and  by  the  said  indenture  expressed  that  the  same  was 
made  as  such  security  as  aforesaid  : 

Held,  on  demurrer,  that  the  plea  amounted  to  a  plea  of  merger,  and  was 
a  substantial  answer  to  the  count,  though  it  contained  no  allegation  that 
the  indenture  was  accepted  by  the  plaintiffs  in  satisfaction  of  the  original 
debt ;  and  that  the  replication  afforded  no  answer  to  the  plea. 

Debt.  The  first  count  of  the  declaration  stated,  that,  theretofore, 
to  wit,  on  the  20th  of  June,  1860,  by  a  certain  deed  then  made 
between  the  defendant  of  the  one  part,  and  the  plaintiffs  of  the 
other  part, — one  part,  &c.,  profert, — after  reciting,  amongst  other 
things,  that  the  plaintiffs  had  agreed  with  the  defendant  to  act  as 
his  agents  in  the  city  of  London,  for  the  term  of  seven  years,  in 
the  vending  of  the  various  articles  and  goods  manufactured  by  him, 
called  rubber  goods ;  and,  in  pursuance  of  such  agreement,  and  in 
consideration  of  the  covenants  and  agreements  thereinafter  entered 
into  by  the  defendant,  they  had  agreed  to  advance  to  the  defendant 
to  the  extent  of  5,0002.,  for  the  purpose  of  being  laid  out  and 
expended  in  the  manufacturing  and  production  of  the  said  goods, 
and  that  the  same  goods,  as  the  same  should  be  produced,  were  to 
be  consigned  to  the  plaintiffs  for  sale,  and  were  to  be  held  by  the 

(1)  Considered  by  the  Judicial  Com-      ffajw  [1891]  A.  C.  476,  60  L,  J.  P.  O. 
mittee  in  Commissioners  of  Stamps  v.       44. — J.  Q.  P. 
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plaintiffs  as  a  security  for  re-payment  of  the  said  sum  of  6,0002.  and        pbiob 
interest  at  51.  per  cent,  per  annum,  and  that  the  proceeds  of  the     MouriTON. 
sales  *thereof  were,  in  the  first  place,  to  be  applied  by  the  plaintiffs       [  •662  ] 
in  re-payment  of  the  said  sum  of  5,000Z.  and  interest,  and  after 
further  reciting  that  the  plaintiffs  had  already  advanced  to  the 
defendant  4,7002.,  in  part  of  the  said  sum  of  5,0002.,  amongst  other 
things,  they,  the  plaintiffs,  did  by  the  said  indenture  covenant  and 
agree  with  the  defendant,  his  executors,  administrators,  and  assigns, 
that  they,  the  plaintiffs,  should  and  would  conduct  and  carry  on 
the  said  agency,  at  &c.,  in  the  city  of  London,  and  should  and 
would  carefully  deposit  and  preserve  in  the  warehouse  for  the  time 
being  made  use  of  for  the  purpose  of  the  said  agency  business,  all 
such  goods,  wares,  and  merchandise  as  might  be  sent  or  transmitted 
to  them  by  the  defendant,  or  any  person  or  persons  who  might  be 
partner  or  partners  in  trade  with  him,  or  the  survivor  or  survivors 
of  them,  and  that,  in  managing  or  conducting  the  said  agency, 
they,  the  plaintiffs  should  and  would  use  their  best  endeavours  to 
produce  the  greatest  possible  sale  of  the  said  articles  and  goods 
which  they  should  be  employed  to  sell  as  such  agents  as  aforesaid ; 
and  also  that  the  plaintiffs  should  and  would,  from  time  to  time, 
in  the  beginning  of  each  and  every  month,  send  and  transmit  to 
the  defendant  a  full,  clear,  and  correct  account  and  statement  in 
writing  of  all  sales,  and  also  of  all  goods  which  might  come  to  their 
hands,  and  likewise  of  all  such  other  matters,  transactions,  and 
things  as  in  anywise  should  concern  the  said  agency  business,  and 
which  might  have  taken  place  during  the  preceding  month ;  and 
also  should  and  would  pay  over  to  the  defendant  the  full  amount  of 
the  goods  they  might  appear  to  have  sold,  whether  for  cash  or  on 
credit,  on  being  allowed  a  discount  of  two  and  a  half  per  cent. ;  and 
also  that  the  plaintiffis  should  and  would,  so  long  as  the  said  agency 
business  should  continue,  find  and  provide  a  warehouse  for  the 
purpose  of  ^carrying  on  the  said  business,  and  should  and  would       [  *663  ] 
bear,  pay,  and  sustain  all  necessary  and  incidental  expenses  attend- 
ing the  carrying  on  the  same:  and  the  defendant,  for  the  con- 
sideration aforesaid,  for  himself,  his  heirs,  &c.,  did  thereby  covenant 
and  agree  with  the  plaintiffs,  that  he,  the  defendant,  should  and 
would  employ  the  plaintiffs  as  his  agents  in  the  vending  of  the 
articles  and  goods  manufactured  by  him,  for  the  term  of  seven 
years,  and  that  he  the  defendant  should  not  nor  would  employ  any 
other  person  as  agent,  during  such  time  as  the  plaintiffs,  or  the 
survivor  of  them  should  act  as  such  agents  as  aforesaid, — it  being 
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Price  by  the  said  agreement  expressly  agreed  that  the  plaintiffs  should 
MouLTOK.  be  ^^^  ^ole  agents  for  the  sale  of  the  said  goods,  and  that  the 
whole  of  the  said  articles  and  goods  manufactured  by  the  defendant 
were  to  be  sold  through  the  plaintiffs,  and  entered  in  and  passed 
through  their  books,  whether  the  same  should  be  actually  sold  by 
them  or  by  the  defendant :  and  it  was  thereby  agreed,  that,  in  case 
of  the  non-performance  of  the  said  covenants  and  agreements 
therein  contained  on  the  part  of  the  defendant  to  be  performed  and 
kept  as  aforesaid,  he  the  defendant  should  and  would  well  and 
truly  pay  unto  the  plaintiffs,  or  the  survivor  of  them,  the  sum  of 
8,000Z.  of  lawful  money,  <fec.,  by  way  of  liquidated  damages  for  the 
non-performance  of  the  said  covenants,  and  not  by  way  of  penalty. 
The  count  then  proceeded  to  allege  performance  by  the  plaintiffs, 
and  a  breach  by  the  defendant,  in  the  employment  of  other  agents, 
and  the  sale  of  goods  to  other  persons  without  giving  the  plaintiffs 
information  thereof  so  as  to  enable  them  to  make  entries  thereof, 
and  non-payment  of  the  3,(X)0Z.  stipulated  damages. 

The  second  count  claimed  6,000Z.  for  money  paid,  money  had 
and  received,  interest,  and  money  found  due  upon  an  account 
stated. 
[  *564  ]  Plea,  as  to  the  sum  of  3,0002.,  parcel  of  the  moneys  *in  the  last 

count  of  the  declaration  mentioned,  and  the  causes  of  action  in 
respect  thereof,  that  therefore,  and  after  the  accruing  of  the  cause 
of  action  as  to  the  said  sum  of  8,0002.,  parcel  &c.,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  20th  of  June,  1850,  it 
was  agreed  between  the  plaintiffs  and  the  defendant,  that  the 
defendant  should  sign,  seal,  and  as  his  act  and  deed  deliver  to  the 
plaintiffs  a  certain  indenture,  between  the  defendant  of  the  one 
part,  and  the  plaintiffs  of  the  other  part,  and  thereby,  amongst 
other  things,  covenant  and  agree  with  the  plaintiffs,  their  executors, 
&c.,  that  he,  the  defendant,  his  executors  or  administrators,  or 
some  or  one  of  them,  should  and  would  well  and  truly  pay  or  cause 
to  be  paid  unto  the  plaintiffs  or  their  assigns,  or  the  survivor  of 
them,  or  the  executors,  administrators,  or  assigns  of  such  survivor, 
the  said  sum  of  8,0002.  in  the  introductory  part  of  this  plea 
mentioned,  at  Sec,  on  the  21st  of  December,  1851,  with  interest 
for  the  same  after  the  rate  of  52.  for  every  1002.  for  a  year,  to  be 
computed  from  the  day  and  year  first  aforesaid,  without  making 
any  deduction  or  abatement  for  or  by  reason  of  any  then  present 
or  future  taxes,  assessments,  rates,  or  impositions,  or  other  cause, 
matter,  or  thing  whatsoever,  the  tax  on  property  or  income  payable 
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in  respect  thereof,  only  excepted:   That,  in  pursuance  of  such        pbioe 

agreement,  and  in  performance  of  his  part  thereof,  the  defendant     moulton. 

did  afterwards,  and  before  the  commencement  of  this  suit,  and 

whilst  the  said  sum  of  3,0002.  was  still  due  and  unpaid  as  aforesaid, 

to  wit,  on  the  day  and  year  last  aforesaid,  with  the  assent  and 

consent,  and  at  the  request  of  the  plaintiffs,  sign,  seal,  and  as  his 

act  and  deed  deliver  to  the  plaintiffs  such  indenture  as  aforesaid 

(and  which  said  indenture  of  mortgage (i),  sealed  with  the  seal  of  the 

defendant,  being  in  the  custody  of  the  plaintiffs,  the  defendant 

cannot  bring  here  into  Court),  and  did  thereby  covenant  to  pay  the 

said  sum  of  8,000Z.  in  the  *introduotory  part  of  this  plea  mentioned,       [  •^66  ] 

with  interest  thereon  after  the  rate  aforesaid,  upon  and  at  the  day 

and  time,  and  in  the  manner  agreed  upon  as  aforesaid,  according 

to  the  true  intent  and  meaning  of  the  said  agreement,  as  by  the 

said  indenture  appears :  And  that  thereupon,  and  by  virtue  and 

effect  of  the  said  indenture,  the  said  cause  of  action  in  the  said  last 

count  mentioned,  so  far  as  the  same  related  to  the  said  sum  of 

3,000/.,  parcel  See.,  became  and  was  wholly  merged  and  extinguished 

in  law.    Verification. 

Replication,  that  the  said  indenture  in  the  last  plea  mentioned 
was  made  by  way  of  security,  for  securing  the  payment  of  the 
said  debt  of  3,000Z.  in  the  introductory  part  of  the  said  last 
plea  mentioned;  and  that  it  always  was,  and  is,  in  and  by 
the  said  indenture  expressed,  that  the  said  indenture  was  made 
as  such  security  as  aforesaid.  Profert  of  the  indenture,  and 
verification. 

Special   demurrer,   assigning  for  causes,   that  the  replication 
neither  traverses  nor  confesses  and  avoids   the  plea;  that,  if  it 
is  a  traverse  thereof,  it  is  wrongly  concluded,  and  should  have 
concluded  to  the  country ;  that  it  seeks  to  vary  the  effect  of  the 
deed,  by  parol ;  that  it  states  the  effect,  or  supposed  effect,  of  the 
deed,  without  setting  forth  the  same,  either  on  oyer,  or  by  inroUing 
it,  or  praying  its  inrolment ;  that  it  raises  a  question  of  law  for  the 
jury;  that  no  issue  in  fact  can  be  taken  thereon;  that  it  is  not 
sufficient  to  say  that  the  said  indenture  was  made  as  a  security  for 
securing  payment  of  the  said  sum  of  3,000Z.,  but  that  the  replication 
should  have  stated  and  shown  that  the  original  debt  was  to  remain, 
and  not  be  merged  and  extinguished,  and  how  it  was  to  remain  and 
not  be  merged  and  extinguished ;  that  the  replication  is  an  argu- 
mentative traverse  of  the  agreement  stated  in  the  last  plea ;  that 

(l)Sic. 
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Pbicb       it  iB  not  directly  alleged  there  was  an  agreement  that  the  deed 

If  ouLTOK.     Bhoald  be  snch  secarity  as  alleged ;  that  the  expression  "  made  by 

[  *6<^6  ]      way  of  secarity/'  is  ^vagne,  ambiguous,  and  of  uncertain  legal 

meaning;  and  that  it  is  not  shown  that  the  same  was  sealed, 

delivered,  or  executed  with  such  intent  as  alleged,  nor  accepted  by 

the  plaintiffs*  with  such  intent  as  alleged. 

The  plaintiffs  joined  in  demurrer. 

Wille$t  in  support  of  the  demurrer  (l) : 

The  plea  is  good,  and  the  replication  no  answer  to  it.  The  plea 
states,  that,  after  the  accruing  of  the  cause  of  action  as  to  8,0OOL, 
parcel  &c.,  it  was  agreed  between  the  plaintiffs  and  the  defendant, 
that  the  defendant  should  execute  and  deliver  to  the  plaintiffs  a 
certain  indenture,  and  thereby  covenant  and  agree  with  the 
plaintiffs  to  pay  them  the  8,0002.  on  a  certain  day ;  that,  in 
pursuance  of  that  agreement,  the  defendant  afterwards,  and 
whilst  the  8,000Z.  was  still  due  and  unpaid,  to  wit,  on  &c.,  with 
the  assent  and  consent,  and  at  the  request,  of  the  plaintiffs,  execute 
and  deliver  to  the  plaintiffs  such  indenture,  and  did  thereby 
covenant  to  pay  the  8,0002.,  with  interest,  upon  the  day  named ; 
and  that  thereupon,  and  by  virtue  of  the  said  indenture,  the  cause 
of  action  as  to  the  8,0002.,  parcel  &c.,  became  and  was  merged 
and  extinguished  in  law.  To  this  the  plaintiff  replies,  that  the 
indenture  in  the  plea  mentioned  was  made  by  way  of  security,  for 
securing  the  payment  of  the  said  debt  of  8,000/.  in  the  introductory 
part  of  the  plea  mentioned.  That  clearly  is  no  answer.  Suppose 
the  covenant  was  given  as  a  security,  it  gives  the  plaintiffs  a  higher 
remedy,  in  which  the  remedy  on  the  simple  contract  is  merged. 
[  •se?  ]  In  Com.  *Dig.  Action  upon  the  Case  upon  Assumpsit  (H.  8),  it  is 
said :  *'  To  an  assumpsit,  the  defendant  may  plead  in  discharge  a 
bond  given  for  the  debt." 

(Jervis,  Gh.  J. :  Whether  the  indenture  was  given  as  a  security 
for  the  debt  only,  or  as  satisfaction,  the  debt  is  covered  by  the 
higher  security.) 

(1)  Points  for  argument  on  the  part  simple  contract  in  the  specialty  debt ; 

of  the  defendant,  **  That  the  replica-  and  that  the  replication  should  have 

tion  is  either  an  argumentative  denial  denied  the  agreement  alleged  in  the 

that  the  deed  in  the  plea  is  such  a  deed  plea,  or  set  forth  the  deed,  and  shown 

as  alleged,  or  it  is  an  indirect  aver-  by  the  indenture  itself  that  there  was 

ment  that  there  was  an   agreement  no  merger." 
which  would  prevent  the  merger  of  the 
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Doivdeswell,  coiitra  (l) : 
It  does  not  inevitably  follow  that  the  simple  contract  debt  is 
merged,  because  the  debt  has  been  secured  by  a  bond  or  covenant ; 
it  is  purely  a  question  of  intention.  In  Twopenny  v.  Young  (2), 
A.  being  indebted  to  C,  A.  and  B.  gave  their  joint  and  several 
promissory  note  for  the  amount  to  C.  A.,  becoming  *further 
indebted,  and  pressed  for  further  security,  by  a  bill  of  sale  (reciting 
that  C,  having  demanded  payment  of  the  debt,  A.  had  requested 
him  to  accept  a  further  security),  assigned  his  household  effects  to 
C.  as  a  further  security,  with  a  proviso  that  he  should  not  be  turned 
out  of  possession  of  the  effects  till  after  three  days'  notice ;  and  it 
was  held  that  C.'s  remedy  on  the  note  was  neither  suspended  nor 
extinguished  by  the  bill  of  sale,  but  that  he  might  sue  A.  on  the 
note  at  any  time,  notwithstandin<{  the  bill  of  sale.  AUenby  v. 
Denton  (s),  Yates  v.  Aston  {4),  and  Ford  v.  Beech  (6),  show  that 
the  plaintiffs  were  not  bound  to  resort  to  their  remedy  on  the 
covenant. 


Priob 

MOULTON. 


[  •568  ] 


(Jervis,  Ch.  J. :  There  was  no  covenant  to  pay  either  in  AUenby 
V.  Denton  or  Yates  v.  Aston. 


(1]  Points  for  argmnent  on  the  part 
of  the  plain tifis :  '*  The  plaintiffs  will 
contend  that  the  replication  sufficiently 
confesses  and  avoids  the  plea,  by  adding 
the  fact  that  it  was  not  given  in  lieu 
or  substitution  for  the  simple  contract 
debt,  so  as  to  create  a  merger,  but 
simply  as  a  security  for  it,  as  a  still 
subsisting  obligation;  and  that  the 
proper  course  was,  for  the  defendant 
to  crave  oyer,  and  set  out  the  deed, 
and  demur  if  it  did  not  bear  the 
construction  put  upon  it  by  the 
plaintiffs.  They  wOl  also  contend, 
that,  if  the  replication  is  bad,  the 
plea  is  bad,  since  it  does  not  allege 
any  agreement  or  intention  that  the 
original  debt  was  to  be  extinguished 
or  merged,  or  that  it  was  not  to 
subsist  as  a  legal  daim,  or  that  the 
deed  was  to  be  taken  in  accord  and 
aatisfactiou  of  the  debt:  also  that 
tlie  plea  does  not  state  or  show  that 
the  plaintiffs  ever  accepted  the 
deed:  and  also  that  it  is  quite  con- 
sistent with  the  supposition  that  the 
covenant  was  to  be  a  further  or  merely 


collateral  security :  and  also  that  the 
plea  is  pleaded  to  the  debt  and  causes 
of  action  in  respect  thereof,  which 
includes  interest  or  damages  for  the 
detention  of  the  debt,  which  had 
accrued  in  the  interval;  yet  it  only 
shows  an  answer  to  the  original  sum 
of  3,0002. :  and  that  the  plea  does  not 
show  that  the  remedies  afforded  by 
the  covenant  were  co-extensive  with 
the  remedies  and  rights  in  respect  of 
the  original  debt :  and  that  the  plea 
is  also  bad,  for  not  setting  forth  the 
deed,  and  leaving  the  construction 
thereof  for  the  Court:  and  that  the 
plaintiffs  could  take  no  issue  in  fact 
upon  it,  inasmuch  as  it  would  have 
been  submitting  a  mere  question  of 
law,  viz.,  the  operation  and  effect  of  a 
deed,  to  the  jury." 

(2)  3  B.  &  0.  208;  5  Dowl.  &  By. 
259. 

(3)  oL.  J.  K.  B.  312. 

(4)62  B.  B.  316  (4  Q.  B.  182;  3 
Q.  &  D.  361). 
(6)  76B,  B,  638(11Q.B.  852). 
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Pbick  Maulb,  J. :  Batley,  J.,  says,  in  Twopenny  v.  Young,  "  Generally, 

MoDLTON.  ft  simple  contract  security  is  extinguished  by  a  specialty  security, 
if  the  latter  gives  a  remedy  co-extensive  with  that  given  by  the 
former.") 

The  plea  does  not  state  that  the  deed  was  given  for  and  on  account 
of,  or  that  it  was  accepted  in  satisfaction  of,  the  original  debt. 

(Maule,  J. :  The  plea  is  certainly  a  little  suspicious,  in  respect 
of  the  novelty  of  its  form.  If  it  is  good  for  anything,  it  is  a  plea 
of  merger.) 

In  Holmes  v.  Bell{i)  the  defendant  opened  an  account  with  a 
Banking  Company  in  July,  1834 ;  and,  in  October,  in  the  same 
year,  together  with  a  surety,  signed  and  delivered  to  the  managing 
directors  of  the  Company  a  bond,  reciting  that  certain  title-deeds 
had  been  deposited  with  the  Company,  and  conditioned  for  the 
payment  by  the  obligors  to  the  Company,  at  the  expiration  of  a 
three  calendar  months'  notice,  of  all  such  sums  of  money  not 
exceeding  5,0002.  as  should  at  the  time  of  the  demand  be  due 
[  *569  ]  and  owing  *to  the  Company  in  respect  of  advances  already  made 
or  thereafter  to  be  made  by  the  Company  for  or  on  account  of 
the  defendant,  together  with  interest,  &c. :  and  it  was  held  that 
the  Company  were  not  precluded  by  this  bond  from  suing  the 
defendant  in  assumpsit. 

(Maulb,  J. :  The  deed  here  is  a  security  for  an  existing  debt.  It 
is  a  merger,  if  there  be  such  a  thing  in  rerum  natura.  If  the  judg- 
ment be  against  you  upon  this  record,  and  you  afterwards  brought 
covenant  or  debt  upon  the  deed,  would  you  or  would  you  not  be 
barred  by  the  judgment?) 

The  plea  does  not  show  that  the  indenture  was  given  for  the  debt, 
or  accepted  in  satisfaction,  as  it  should  have  done,  to  constitute  a 
good  iplea:  Paine  v.  Masters  {2);  Crisp  v.  Orijffiths{b).  The  deed 
clearly  was  not  intended  to  operate  a  merger,  and  consequently  the 
right  of  action  upon  the  simple  contract  still  remains.  [The 
Norfolk  Railway  Company  v.  AfWamara  (4)]  is  precisely  in 
point. 

(1)  60  B.  B.  492  (3  Man.  &  G.  213).  (3)  2  Cr.  M.  &  B.  159. 

(2)  1  Stra.  673.  (4)  77  B.  B.  763  (3  Ex.  628). 
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W%Ue»,  in  reply :  Pbick 

The  simple  contract  debt  is  merged  in  the  specialty,  by  operation     Moulton. 
of  law.    In  Com.  Dig.  Pleader  (2  G.  12),  it  is  laid  down,  that,  "  to       t  ^^^  ^ 
an  assumpsit,  the  defendant  may  plead  a  bond  given  by  him  for  the 
money  demanded ;  for,  the  bond  determines  the  contract."    For 
this  Gomyns  cites  two  precedents  (i),  and  also  the  cases  of  EUis  v. 
Wames  (2),  DaJhy  v.  Cooke  (s),  and  Acton  v.  Symons  (4). 

(Cbbsswbll,  J. :  Can  you  merge  part  of  a  debt  ?  Suppose  a  debt 
of  5,000Z.,  and  there  be  a  merger  as  to  1,000Z.,  can  it  be  said  that 
the  remedy  for  the  original  debt  is  entirely  gone  ?) 

This  plea  does  not  raise  that  question:  and,  if  it  did,  it  should 
'  have  been  answered  by  the  replication. 

(Jbrvis,  Gh.  J. :  In  Higgen's  case  (6),  it  was  objected,  ^'  that,  if  a 
man  recovers  debt  on  a  bond,  or  rent  on  a  lease  for  year3,  it  is  at 
the  plaintiff's  election  to  sue  execution  on  that  judgment,  or  to 
have  a  new  action ;  and  that  for  divers  reasons,"  amongst  others, 
''4.  If  two  be  bound  in  a  bond  jointly  and  severally,  and  the  obligee 
recovers  against  one  of  them  on  this  bond,  the  nature  of  the  bond 
is  not  so  changed  by  this  recovery  but  he  may  on  the  same  bond 
have  an  action  against  the  other.  But  it  was  resolved,  that,  as  long 
as  the  judgment  remains  in  force,  he  cannot  have  a  new  action  on 
the  same  bond ;  for,  as  he  who  has  a  debt  by  simple  contract,  and 
takes  a  bond  for  the  same  debt,  or  any  part  of  it,  the  contract  is 
determined  (6).  So,  when  a  man  has  a  debt  on  a  bond,  and,  by 
ordinary  course  of  law,  has  judgment  thereon,  the  contract  by 
specialty,  which  is  of  an  inferior  nature,  is,  by  judgment  of  law, 
changed  into  a  matter  of  record,  which  is  of  a  higher  nature.") 

Where  an  action  is  ^brought  for  a  simple  contract  debt,  and  the      [  *57i  ] 
plaintiff  obtains  judgment  for  a  smaller  sum,  the  debt  merges  in  the 
judgment. 

(Cbbsswbll,  J. :  Is  not  that  on  the  ground  that  the  judgment  is 
conclusive  evidence  of  the  amount  of  the  debt  ? 

Williams,  J.:  Would  this  deed  operate  as  a  merger,  if  it  had 

(1 )  a.  Afls.  1 17 ;  Clift,  199.  Dig.  Pleader  (2  W.  46). 

(2)  Cro.  Jac.  33.  (6)  6  Co.  Eep.  44  b. 

(3)  Cro.  Jac  234.  (6)  3  Hen.  IV.  17  b;  11  Hen.  lY. 

(4)  Cro.  Car.  415.    And  see  Com.  79  b ;  9  Edw.  IV.  50  b,  51  a. 
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Price        been  expressly  stipulated  that  it  should  be  a  collateral  security 
MouLTON.     only  ?) 

In  that  case,  probably,  the  covenant  should  be  construed  to  be  a 
covenant  to  pay  another  sum  of  money. 

(Crbsswell,  J.,  to  Dowdeswell:  What  is  there  to  prevent  the 
plaintiffs  from  suing  upon  the  deed,  if  they  get  judgment  here  ? 

Dowdesweli :  Equity  would  restrain  them. 

Cresswbll,  J. :  We  do  not  know  what  equity  might  do. 

Maulb,  J. :  Could  it  have  been  the  intention  of  the  parties,  that 
the  defendant  should  be  sued  on  the  simple  contract  immediately 
after  executing  the  deed  ? 

Dowdeswell :  The  defendant  would  be  placed  in  no  difficulty  :  if 
he  pays  the  3,000Z.,  he  may  plead  it.) 

Crisp  V.  Oriffiths  has  not  been  altogether  approved  of. 

Jbbyis,  Gh.  J. : 

The  unusual  form  of  the  plea  in  this  case  created  some  doubt  in 
my  mind  during  the  argument :  but,  upon  the  best  consideration  I 
can  give  to  the  matter,  it  appears  to  me  that  the  plea  is  good  as  to 
so  much  of  the  cause  of  action  as  it  is  pleaded  to,  and  that  the 
replication  is  no  answer  to  it,  and  consequently  that  the  defendant 
is  entitled  to  judgment.     The  plea  is  pleaded  as  to  8,0002.,  parcel  of 
the  money  in  the  last  count.    If  the  plaintiffs  had  meant  to  object 
that  the  plea  seeks  to  merge  a  larger  debt  in  a  smaller,    that 
objection  is  met  by  the  answer  given  by  the  defendant's  counsel, 
viz.,  that  that  should  have  been  replied.     The  plea  states,  that  the 
defendant,  before  the  commencement  of  the  suit,  and  whilst  the 
sum  in  the  introductory  part  of  the  plea  mentioned  was  still  dne 
[  *672  ]       and  unpaid,  with  the  *assent  and  consent,  and  at  the  request,  of 
the  plaintiffs,  signed,  sealed  and  delivered  to  the  plaintiffs  a  certain 
indenture  whereby  he  covenanted  and  agreed  to  pay  to  the  plaintiffs 
or  their  assigns,  &c.,  the  said  sum  of  8,0002.  and  interest,  on  the  Slet 
of  December,  1851,  and  that,  by  the  legal  effect  of  that  deed,  the  cause 
of  action  in  the  last  count  mentioned,  so  far  as  the  same  related  to 
the  3,0002.,  parcel  &c.,  became  merged  and  extinguished.      The 
replication  merely  states  that  the  indenture  in  the  plea  mentioned 
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was  made  by  way  o!  security  for  the  payment  of  the  said  debt  of        Price 

8,000?.  in  the  introductory  part  of  the  plea  mentioned.     Prima  fade,     moulton. 

the  general  rule  is,  that,  where  a  security  of  a  higher  nature  is 

taken  for  the  same  debt,  it  operates  a  merger  of  the  lower  security : 

a  party  cannot  sue  for  money  had  and  received,  where  he  has  got 

a  secority  for  the  same  debt,  which  gives  him  a  remedy  of  a  higher 

degree.    If  there  be  anything  to  take  this  case  out  of  that  general 

rule,  it  lies  upon  the  plaintiffs  to  show  it.     It  is  said,  that  the 

security  is  not  for  the  same  debt  or  cause  of  action  ;  but  I  think  it 

is,  to  the  extent  of  8,000Z.     Some  cases  have  been  referred  to  which 

seem  at  first  sight  to  create  a  difficulty.     In  Holmes  v.  BeU  (i),  where 

a  banker  took  from  a  customer  and  his  surety  a  bond  conditioned 

for  the  payment  of  all  moneys  advanced  or  to  be  advanced,  it  was 

held  that  there  was  no  merger.    But,  upon  examination  of  that  case, 

it  will  be  found  that  the  actual  debt  was  not  in  existence  at  the  time 

of  the  giving  of  the  bond ;  and  consequently  there  could  be  no  merger 

or  extinguishment.    The  same  answer  may,  I  think,  be  given  to 

The  Norfolk  Railway  Company  v.  M'Namara  (2) :  there,  the  bond 

was  given  to  secure  money  already  due,  as  well  as  money  to  become 

due :  and  Parke,  B.,  says,  "  It  is  evident,  therefore,  that  *the  bond       [  *o73  ] 

must  have  been  meant  only  as  a  collateral  security ;  "  but  he  adds, 

**  If  this  had  been  the  case  of  a  bond  or  covenant  for  the  identical 

debt,  the  plea  would  have  been  a  good  answer."    Here,  there  is  a 

covenant  for  the  identical  debt,  and  therefore  I  think  the  case  comes 

within  the  dictum  of  Parke,  B.,  and  that  this  is  a  good  plea.     The 

defendant,  therefore,  is  entitled  to  judgment. 

Maui^b,  J. : 

I  am  of  the  same  opinion.  I  think  this  replication,  in  stating 
that  the  deed  was  executed  as  a  security  for  the  payment  of  the 
debt,  does  no  more  than  state  that  it  was  executed  for  the  purpose 
of  giving  to  the  plaintiffs  an  effectual  remedy  for  the  payment  of  the 
debt, — which  belongs  to  every  covenant  given  for  the  payment  of 
the  debt  itself.  A  covenant  to  pay  a  debt  is  a  security  for  its  pay- 
ment. Here,  a  debt  of  8,0002.  was  due  from  the  defendant  to  the 
plaintiffs,  and  the  defendant  gives  them  a  covenant  to  secure  the 
i^OOOL  It  does  not  merge  or  extinguish  the  debt ;  but  it  merges 
^he  remedy  by  way  of  proceeding  upon  the  simple  contract.  The 
-eplication  merely  states  that  the  indenture  in  the  plea  mentioned 
ras  made  by  way  of  security,  for  securing  the  payment  of  the  debt 

(1)   60  B.  B.  492  (3  Man.  &  G.  213).  (2)  77  R  E.  763  (3  Ex.  628). 
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Frios        of  8,0002.  in  the  introductory  part  of  the  plea  mentioned.    That 
MouLTOK.     clearly  amounts  to  no  answer  to  the  plea.     Upon  the  authorities, 
and  the  general  understanding  of  the  profession,  I  think  it  is  quite 
clear  that  a  man  cannot  have  a  remedy  by  covenant  and  by  assumpsit 
for  the  same  debt ;  the  two  are  wholly  incompatible  and  cannot 
co-exist.  If  the  promise  was  made  before  the  covenant,  the  latter  must 
prevail.     The  intention  of  the  parties  has  nothing  to  do  with  that. 
I  entirely  agree  with  the  dictum  of  Pabke,  B.,  in  the  case  of  The 
Norfolk  Railway  Company  v.  M'Namara,  where  he  says :  "  If  the 
bond  or  covenant  had  been  for  the  identical  debt,  the  plea  would 
[  *^74  ]       have  been  *a  good  answer,  without  the  additional  allegation  that 
the  instrument  was  given  in  satisfaction."     The  policy  of  the  law  is, 
that  there  shall  not  be  two  subsisting  remedies,  one  upon  the  cove- 
nant, and  another  upon  the  simple  contract,  by  the  same  person 
against  the  same  person  for  the  same  demand.    I  therefore  think 
that  this  plea,  though  certainly  a  remarkable  one,  does  contain  a 
substantial  answer  to  that  part  of  the  demand  to  which  it  is  pleaded, 
and  entitles  the  defendant  to  our  judgment. 

Gresswell,  J. : 

I  am  of  the  same  opinion.  The  unusual  form  of  the  plea  induced 
me  to  suspect  that  it  was  intended  to  conceal  the  real  defence.  As 
far  as  we  can  collect  the  intention  of  the  deed,  it  must,  I  think,  be 
taken  to  have  been  that  which  is  its  legal  operation  and  effect,  viz. 
to  alter  the  simple  contract  debt  into  a  specialty  debt.  We  have 
been  reminded  that  a  debt  due  for  rent  is  not  merged  by  the  giving 
of  a  bond.  But  rent  is  a  specialty  debt.  I  therefore  think  the  plea 
subtantially  a  good  one  ;  and  that  the  replication,  which  is  intended 
to  deny  that  the  deed  operated  a  merger,  is  no  answer  to  the  plea. 
I  think  the  deed  must  so  operate,  irrespectively  of  any  intention  of 
the  parties. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  think  it  sufficiently  appears  on 
this  plea,  at  all  events  on  general  demurrer,  that,  by  agreement 
between  these  parties,  a  new  obligation  of  a  higher  nature  was 
created,  by  which  the  simple  contract  debt  was  merged.  A  little 
doubt  was  engendered  by  the  cases  of  Holmes  v.  Bell  and  2^he 
Norfolk  Railway  Company  v.  M'Namai'a,  where  some  expressions 
are  used  which  seem  to  import  that  such  a  covenant  might  have  a 
more  limited  operation.     But  it  appears  to  me,  that,  where  such  an 
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obligation  as  is  described  in  this  plea  has  been  entered  into,  the  pbiob 

inevitable  consequence  is,  that  the  simple  contract  debt  is  merged  *in  mod^ton. 

the  higher  security.     The  plea  is  good  enough,  and  the  replication  [  •sts  ] 
bad ;  and  the  defendant  must  have  judgment. 

Judgment  for  the  defendant. 


SOMERVILLE  v.  HAWKINS  (1).  is^i. 

(10  C.  B.  583—591 ;  S.  C.  20  L.  J.  C.  P.  131 ;   15  Jur.  450.)  [  sgs  ] 

In  slander  or  libel,  the  term  **  privileged  communication  "  comprehends 
all  cases  of  communications  made  bond  fide,  in  pursuance  of  a  duty,  or  with 
a  fair  and  reasonable  purpose  of  protecting  the  interest  of  the  party  uttering 
the  defamatory  matter. 

Therefore,  where  the  defendant  had  dismissed  the  plaintiff  from  his 
service  on  suspicion  of  theft,  and,  upon  the  latter  coming  to  his  counting- 
house  for  his  wages,  called  in  two  other  of  his  servants,  and,  addressing 
them  in  the  presence  of  the  plaintiff,  said,  '^  I  have  dismissed  that  man  for 
robbing  me :  do  not  speak  to  him  any  more,  in  public  or  in  private,  or  I 
shall  think  you  as  bad  as  him :  "  Held,  a  privileged  communication ;  for, 
that  it  was  the  duty  of  the  defendant,  and  also  his  interest,  to  prevent  his 
servants  from  associating  with  a  person  of  such  a  character  as  the  words 
imputed  to  the  plaintiff,  inasmuch  as  such  association  might  reasonably  be 
apprehended  to  be  likely  to  be  followed  by  injurious  consequences,  both  to 
the  servants  and  to  the  defendant  himself. 

To  entitle  the  plaintiff  in  such  a  case  to  have  the  question  of  malice  left 
to  the  jury,  it  is  not  enough  that  the  facts  proved  are  consistent  with  the 
presence  of  malice  as  well  as  with  its  absence ;  for,  in  cases  of  privileged 
communication,  malice  must  be  proved,  and  therefore  its  absence  must  be 
presumed  until  such  proof  is  given. 

This  was  an  action  upon  the  case  for  slander.  The  first  count 
of  the  declaration  stated  that  the  defendant,  in  a  certain  discourse 
had  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing 
of  John  Jones  and  Thomas  Williams,  the  defendant's  servants,  and 
of  divers  other  persons,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say, "  I  discharged  that  man 
for  robbing  me.  He  is  a  thief :  and,  if  ever  you  (meaning  the  said 
John  Jones  and  Thomas  Williams)  speak  to  him  again,  or  have 
anything  to  do  with  him,  I  shall  consider  you  as  bad  as  him,  and 
sliall  discharge  you." 

There  was  a  second  count,  for  words  spoken  to  a  person  calling 
ipon  the  defendant  for  the  plaintiff's  character.  But  it  was 
admitted  at  the  trial  that  that  was  a  privileged  communication. 

(I)   Followed  in  Laughton  v.  BUhop  of  Sodor  and  Man  (1872)  L.  R.  4  P.  0. 
95,  42  L.  J.  P.  C.  11. -J.  G.  P. 
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SoMRBviLLK       The  defendant  pleaded  Not  guilty,  and  a  justification  on  the 
Hawkdyb.     ground  that  the  plaintiff  had,  whilst  in  the  defendant's  employ, 
stolen  certain  articles  the  properly  of  the  defendant.    Upon  these 
pleas  issue  was  joined. 
[  ^*  ]  The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in  London 

after  Hilary  Term,  1848.  It  appeared,  that  the  plaintiff  had  been  in 
the  service  of  the  defendant,  and  had  been  dismissed  on  a  Thursday, 
in  consequence  of  some  articles  being  missed,  which  he  was  sus- 
pected of  having  stolen ;  and  that,  when  he  went  to  the  defendant's 
shop  on  the  following  Saturday  to  receive  the  wages  due  to  him, 
the  defendant  called  Jones  and  Williams,  the  other  two  servants, 
into  the  counting-house,  and,  speaking  of  the  plaintiff,  said  to  them, 
''  I  have  dismissed  that  man  for  robbing  me :  do  not  speak  to  him 
any  more,  in  public  or  in  private,  or  I  shall  think  you  as  bad 
as  him." 

For  the  defendant,  it  was  submitted  that  this  was  a  privileged 
communication. 

On  the  other  hand,  it  was  insisted,  that  the  act  complained  of 
was  perfectly  gratuitous,  not  like  a  communication  made  to  a  con- 
fidential person,  or  a  matter  that  the  other  servants  had  any  interest 
in  ;  and  that  it  was  a  question  for  the  jury,  whether  the  statement 
was  made  under  circumstances  which  indicated  malice. 

The  Lord  Chief  Justice  was  of  opinion  that  this  was  a  privileged 
communication,  and  that  there  was  no  evidence  of  malice,  and 
consequently  that  the  defendant  was  entitled  to  a  verdict  on  the 
first  issue.  Ue,  however,  offered  to  go  on  and  try  the  issue  on  the 
justification.  This  the  plaintiff  declined.  His  Lordship  thereupon 
directed  a  nonsuit  to  be  entered. 

E.  James,  in  the  following  Easter  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection.  He  cited  Wright  v. 
Woodgate  (l). 

Byles,  Serjt,  in  Trinity  Term,  1849,  showed  cause : 
[  585  ]  The  Lord  Chief  Justice  was  right  in  holding  the  communication 

to  be  privileged,  and  directing  a  nonsuit,  no  express  malice  having 
been  proved. 

(Cresswbll,  J.  :  Is  a  man  justified  in  telling  his  servants  that  a 
third  person  is  a  thief  ?) 

(1)  41  R.  R.  788  (2  Or.  M.  &  B.  673). 


VOL.  LXtxiv.J     1851.    C.  p.    10  C.  B.  S86— 586.  711 

The  circumstances  may  justify  it.    If  they  are  likely  to  associate  somrbville 
with  him,  and  he  believes  the  man  to  be  a  dishonest  character,  it  is     hawkisis. 
his  duty,  as  well  as  his  interest,  to  caution  them  against  having 
any  intercourse  with  him.    In  Toogood  v.  Spyring  (i),  Parke,  B., 
thus  lays  down  the  rule :   ''  In   general,  an  action  lies  for  the 
malicious  publication  of  statements  which  are  false  in  fact,  and 
injarious  to  the  character  of  another  (within  the  well-known  limits 
as  to  verbal  slander) ;  and  the  law  considers  such  publication  as 
malicious,  unless  it  is  fairly  made  by  a  person  in  the  discharge  of 
some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  cases,  the  occasion  prevents  the  inference  of  malice  which 
the  law  draws  from  unauthorised  communications,  and  afifords  a 
qualified  defence,  depending  upon  the  absence  of  actual  malice. 
If   fairly    warranted    by   any    reasonable   occasion   or   exigency, 
and  honestly  made,  such  communications  are  protected,  for  the 
common  convenience  and  welfare  of  society ;  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow  limits."    And 
the  law  is  similarly  laid  down  by  all  the  Judges,  in  Coxhead  v. 
Richards  (2),  Blackham  v.  Pugh  (8),  and  Bennett  v.  Deacon  (4).     In 
such  a  case,  malice  is  not  to  be  inferred  from  the  circumstances 
of  the  defendant  having  acted  upon  an  incorrect  view  of  his  duty : 
Pater  v.  Baker  (6).     To  entitle  the  plaintiff  to  maintain  this  action, 
he  ought  to  have  shown  malice :  it  *was  not  enough  to  prove  facts       [  *586  ] 
that  were  equally  consistent  with  the  presence  or  the  absence  of 
malice.    In  Child  v.  Affleck  (6),  in  an  action  for  libel,  it  appeared 
that  the  defendant,  with  whom  the  plaintiff  had  lived  as  servant, 
in  answer  to  inquiries  respecting  her   character,  wrote  a  letter 
imputing  misconduct  to  her  whilst  in  that  service,  and  after  she 
left  it ;  and  the  defendant  also  made  similar  parol  statements  to 
two  persons  who  had  recommended  the  plaintiff  to  her:  it  was  held, 
that  neither  the  letter  itself  nor  the  parol  statements  proved  malice, 
and  that  consequently  the  letter  was  a  privileged  communication, 
and  the  plaintiff  not  entitled  to  recover.     Parke,  J.,  there  says : 
••  The  rule  laid  down  by  Lord  Mansfield,  in  Edmonson  v.  Stevenson  (7), 
has  been  followed  ever  since.    It  is,  that,  in  an  action  for  defama- 
tion in  giving  a  character  of  a  servant, '  the  gist  of  it  must  be  malice, 

(1 )  40  B.  E.  623  (1  Cr.  M.  &  R.  181).  (5)  71  R.  R.  603  (3  C.  B.  831). 

(2)  69  B.  R  630  (2  C.  B.  669).  (6)  33  B.  B.  216  (9  B.  &  C.  403 ; 

(3)  69  B.  B.  555  (2  C.  B.  611).  4  Man.  &  By.  338). 

(4)  69  B.  B.  668  (2  C.  B.  628).  (7)  Bull.  N.  P.  8. 
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SoHEBYiLLE    whlcb  Is  Bot  implied  from  the  occasion  of  speaking,  but  should  be 
hawmkb.    directly  proved.' " 

E.  James,  in  support  of  the  rule : 
The  communication  in  question  clearly  was  not  privileged.  A 
statement  to  the  prejudice  of  a  third  person,  to  justify  it,  must  be 
made  in  pursuance  of  some  duty,  legal  or  moral,  or  in  answer  to 
an  inquiry  bond  fide  made  by  some  person  having  an  interest  in 
making  it. 

(Maulb,  J. :  That  is  narrowing  the  rule  too  much :  there  are  many 
cases  in  which  volunteer  statements  have  been  held  to  be  privileged, 
when  made  bondjide.  The  question  here  is,  whether  the  statement 
was  privileged,  assuming  the  defendant  to  have  acted  bond  fide  and 
without  malice.) 

[  687  ]  *  *  The  Lord  Chief  Josticb  ought  to  have  left  the  question  of 
malice  to  the  jury.  The  circumstances  under  which  the  slander  was 
uttered,  the  calling  Jones  and  Williams  into  the  counting-house  for 
the  express  purpose  of  venting  his  ill-feeling  towards  the  plaintiff  in 
their  presence,  were  enough  to  justify  the  jury,  without  any  extraneous 
evidence,  in  finding  that  the  defendant  was  actuated  by  malice. 
In  Wright  v.  Woodgate  (i),  it  was  held,  that  the  meaning,  in  law, 
of  a  **  privileged  communication,*'  is,  a  communication  made  on 
such  an  occasion  as  rebuts  the  primd  facie  inference  of  malice, 
arising  from  the  publication  of  matter  prejudicial  to  the  character 

[  ♦688  ]       *of  the  plaintiff,  and  throws  upon  him  the  ontbs  of  proving  malice 
in  fact ;  but  not  of  proving  it  by  extrinsic  evidence  only :  he  has 
still  a  right  to  require  that  the  alleged  libel  itself  shall  be  submitted 
to  the  jury,  that  they  may  judge  whether  there  is  any  evidence  of 
malice  on  the  face  of  it.    In  Pattison  v.  Jones  (2),  it  was  held,  that, 
where  a  master,  without  being  applied  to,  volunteers  to  give  an 
unfavourable  character  of  a  discarded  servant,  it  is  primd  facie 
malicious,   and    not   a  privileged   communication.      Padmore    v. 
Lawrence  (3),  is  also  a  distinct  authority  to  show  that  the  question 
of  malice  or  no  malice  ought  to  have  been  submitted  to  the  jary. 
There,  the  defendant,  in  the  presence  of  a  third  person,  not  an 
officer  of  justice,  charged  the  plaintiff  with  having  stolen  his  pro- 
perty, and  afterwards  repeated  the  charge  to  another  person,  also 
not  an  officer  of  justice,  who  was  called  in  to  search  the  plaintiff, 

(1)  41  E.  E.  788  (2  0.  M.  &  E.  673).  (3)  62  B.  E.  374  (11  Ad.  A  El.  380). 

(2)  32  E.  E.  490  (8  B.   &  C.  578). 
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with  the  consent  of  the  latter :  and  it  was  held,  that  the  charge  Sombrvillb 
was  privileged,  if  the  defendant  believed  in  its  truth,  acted  bond     hawkinb. 
Jide,  and  did  not  make   the  charge  before  more   persons,  or  in 
stronger  language,  than  was  necessary ;  but  that  it  was  a  question 
for  the  jury,  and  not  the  Judge,  whether  the  facts  brought  the  case 
within  this  rule. 

Cur.  adv.  vult. 

Maule,  J.,  now  delivered  the  judgment  of  the  Court  (l)  : 

This  was  an  action  for  words  imputing  theft,  spoken  by  the 
defendant  of  the  plaintiff.  The  defendant  pleaded  Not  guilty,  and 
a  justification. 

At  the  trial,  before  Wilde,  Gh.  J.,  it  appeared  that  the  ^plaintiff  [  *589] 
had  been  in  the  service  of  the  defendant,  and  had  been  dismissed 
on  a  charge  of  theft ;  that  he  afterwards  came  to  the  defendant's 
house,  and  had  some  communication  with  the  defendant's  servants; 
and  that  the  words  in  question,  ''  I  have  dismissed  that  man  for 
robbing  me;  do  not  speak  to  him  any  more,  in  public  or  in  private, 
or  I  shall  think  you  as  bad  as  him,"  were  spoken  by  the  defendant 
to  his  servants. 

The  Lord  Ghibf  Justice  was  of  opinion  that  this  was  a  privileged 
communication ;  and  that  there  was  no  evidence  of  malice ;  and 
that  the  verdict  must  be  found  for  the  defendant  on  the  general 
issue :  but  he  offered  to  go  on  and  try  the  issue  on  the  justifica- 
tion. This  the  plaintiff  declined ;  and  thereupon  the  Lord  Chief 
Justice  directed  a  nonsuit  to  be  entered. 

The  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. 

It  was  contended  for  the  plaintiff,  upon  the  argument  on  showing 
cause,  that  the  Lord  Chief  Justice  was  mistaken  in  both  respects,  i.e., 
that  the  communication  was  not  privileged,  and  that  there  was 
evidence  of  malice. 

But  we  think  that  the  case  falls  within  the  class  of  privileged 
communications,  which  is  not  so  restricted  as  it  was  contended  on 
behalf  of  the  plaintiff.  It  comprehends  all  cases  of  communications 
made  bond  fide,  in  performance  of  a  duty,  or  with  a  fair  and  reason- 
able purpose  of  protecting  the  interest  of  the  party  using  the  words. 
In  this  case,  supposing  the  defendant  himself  to  believe  the  charge, 

(1)  The  case  was  argued  in  Trinity         The  judgment  was  delivered  on  the 
Term,  1849,  before  Wilde,  Ch.  J.,  Colt-      14th  of  December,  1850. 
man,  J.,  Maule,  J.,  and  Cresswell,  J. 
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HoMBBYiLLv  a  suppositioii  always  to  be  made  when  the  question  is  whether  a 
Hawkins,  communication  be  privileged  or  not,  it  was  the  duty  of  the  defendant, 
and  also  his  interest,  to  prevent  his  servants  from  associating  with 
a  person  of  such  a  character  as  the  words  imputed  to  the  plaintiff; 
as  such  association  might  reasonably  be  apprehended  to  be  likely  to 
be  followed  by  injurious  consequences,  both  to  the  servants  and  to 
the  defendant  himself. 

[  590  ]  ^e  think,  therefore,  the  communication  in  question  was  privi- 

leged, i.e.  it  was  made  under  circumstances  which  rebut  the  pre- 
sumption of  malice,  which  would  otherwise  arise  from  the  nature  of 
the  words  used.  That  presumption  being  rebutted,  it  was  for  the 
plaintiff  to  show  affirmatively  that  the  words  were  spoken  mali- 
ciously ;  for,  the  question,  being  one  the  affirmative  of  which  lies  on 
the  plaintiff,  must,  in  the  absence  of  evidence,  be  determined  in 
favour  of  the  defendant. 

On  considering  the  evidence  in  this  case,  we  cannot  see  that  the 
jury  would  have  been  justified  in  finding  that  the  defendant  acted 
maliciously.  It  is  true  that  the  facts  proved  are  consistent  with  the 
presence  of  malice,  as  well  as  with  its  absence.  But  this  is  not 
sufficient  to  entitle  the  plaintiff  to  have  the  question  of  malice  left 
to  the  jury;  for,  the  existence  of  malice  is  consistent  with  the 
evidence  in  all  cases  except  those  in  which  something  inconsistent 
with  malice  is  shown  in  evidence  :  so  that,  to  say,  that,  in  all  cases 
where  the  evidence  was  consistent  with  malice,  it  ought  to  be  left  to 
the  jury,  would  be  in  effect  to  say  that  the  jury  might  find  malice 
in  any  case  in  which  it  was  not  disproved,  which  would  be  incon- 
sistent with  the  admitted  rule,  that,  in  cases  of  privileged  com- 
munication, malice  must  be  proved,  and  therefore  its  absence  must 
be  presumed  until  such  proof  is  given. 

It  is  certainly  not  necessary,  in  order  to  enable  a  plaintiff  to  have 
the  question  of  malice  submitted  to  the  jury,  that  the  evidence 
should  be  such  as  necessarily  leads  to  the  conclusion  that  malice 
existed,  or  that  it  should  be  inconsistent  with  the  non-existence  of 
malice ;  but  it  is  necessary  that  the  evidence  should  raise  a  pro- 
bability of  malice,  and  be  more  consistent  with  its  existence  than 
with  its  non-existence. 

In  the  present  case,  the  evidence,  as  it  appears  to  us,  does  not 
raise  any  probability  of  malice  ;  and  is  quite  as  consistent  with  its 

[  *^9i  ]  absence  as  with  its  presence :  and  ♦considering,  as  we  have  before 
observed,  that  the  mere  possibility  of  malice  which  is  found  in  this 
case,  and  in  all  cases  where  it  is  not  disproved,  would  not  be 
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sufficient  to  jastify  a  jury  in  finding  for  the  plaintiff,  we  think  the  somrbville 
Lord  Chief  Justice  was  right  in  not  leaving  the  question  to  them,     hawktnr. 
and  consequently  that  this  rule  must  be  discharged. 

Hide  discharged. 
KEATES  V.  The  EARL  op  CADOGAN(l).  issi. 

Jan,  20. 
(10  C.  B.  591—601 ;  S.  C.  20  L.  J.  C.  P.  76  ;  16  Jur.  428.)  

There  is  no  implied  duty  in  the  owner  of  a  house  which  is  in  a  ruinous         ^  ^^^  J 
and  unsafe  condition,  to  inform  a  proposed  tenant  that  it  is  unfit  for 
habitation :  and  no  action  will  lie  against  him  for  an  omission  to  do  so,  in 
the  absence  of  express  warranty,  or  active  deceit. 

This  was  an  action  upon  the  case.  The  first  count  of  the 
declaration  stated  that  the  defendant,  before  and  at  the  time  of  the 
committing  of  the  grievance  by  him  as  thereinafter  next  mentioned, 
was  possessed  of  a  certain  dwelling-house,  situate  in  the  county  of 
Middlesex,  and  which  said  dwelling-house,  at  the  time  of  the  com- 
mitting of  the  said  grievance,  and  of  the  making  of  the  proposal  and 
agreement,  and  of  the  plaintiff  becoming  tenant  to  the  defendant, 
as  thereinafter  mentioned,  and  thence  until  the  plaintiff  entered 
into  and  occupied  and  dwelt  therein,  as  thereinafter  mentioned,  was 
in  such  a  ruinous  and  dangerous  state  and  condition  as  to  be 
dangerous  to  enter,  occupy,  or  dwell  in,  and  was  likely  wholly  or  in 
part  to  fall  down,  and  thereby  do  damage  and  injury  to  persons  and 
property  therein,  and  which  the  defendant  then,  and  during  all  the 
time  aforesaid  and  hereinafter  mentioned,  well  knew :  That  the 
plaintiff,  without  any  knowledge,  notice,  information,  or  warning 
whatever,  that  the  said  house  was  in  the  said  state  and  condition, 
or  likely  wholly  or  in  part  to  fall  down,  to  wit,  on  the  20th  of 
November,  1848,  proposed  to  the  defendant  *that  the  defendant  [  *592  ] 
should  demise  to  him,  and  that  the  plaintiff  should  take  of  him,  as 
his  tenant,  for  the  purpose  of  the  plaintiff's  immediately  occupying 
and  dwelling  in  the  same,  the  said  dwelling-house,  and  also  a 
certain  yard  adjoining  to  the  same,  for  the  term  of  three  years  from 
the  29th  of  September,  1848,  at  a  certain  rent  and  upon  certain 
terms  to  be  agreed  upon  between  them:  That  the  defendant,  well 
knowing  the  premises,  to  wit,  on  the  20th  of  November,  1848,  by 
an  agreement  in  writing  then  made  between  the  defendant,  by  one 
Daniel  Price  Owen,  his  agent  in  that  behalf,  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  agreed  to  demise,  and  did  demise  to 

(1)  Cited     by     Lord    Chelmsford,      377,  390,  43  L.  J.  Ch.  19. 
Peek  Y.  Qumey  (1873)  L.  H.  6  U.  L. 
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the  plaintiff  the  said  dwelling-honse  and  yard  for  the  said  term  of 
three  years  from  the  said  29th  of  September,  1848,  at  the  yearly 
rent  of  25Z.,  commencing  from  the  day  and  year  last  aforesaid, 
payable  quarterly,  the  first  quarter  to  become  due  on  the  25th  of 
December,  1848,  the  plaintiff  paying  all  rates,  taxes,  <bc. ;  and  the 
plaintiff  thereby  also  agreed  with  the  defendant  to  take,  and  did 
thereby  take,  the  said  dwelling-house  and  yard  for  the  said  term, 
and  to  pay  the  said  rent  in  manner  aforesaid,  and  the  said  rates, 
taxes,  &c. :  That  the  plaintiff  thereupon  then  entered  into  and  upon 
the  said  dwelling-house,  and  commenced  occupying  and  dwelling 
therein :  That,  for  and  during  all  the  time  aforesaid,  and  from 
thence  until  the  happening  of  the  injury,  loss,  and  damage  as 
thereinafter  mentioned,  he  the  plaintiff  did  not  have  any  notice, 
knowledge,  information,  or  warning  whatever  that  the  said  house 
was  in  the  said  state  and  condition,  so  as  to  be  dangerous  to  enter, 
occupy,  or  dwell  in,  or  that  it  was  likely  wholly  or  in  part  to  fall 
down ;  and  the  defendant,  for  and  during  all  the  time  aforesaid, 
well  knew  that  the  plaintiff  had  not  any  such  notice,  knowledge, 
information,  or  warning,  and  believed  that  he  could  immediately 
after  the  making  of  the  said  agreement,  enter  into  and  upon,  and 
occupy  and  dwell  *in,  the  said  house :  Breach,  that,  although  the 
defendant  could  and  might,  before  the  making  of  the  said  agreement, 
and  also  before  the  plaintiff  so  entered  upon  and  commenced 
occupying  or  dwelling  in  the  said  house  as  aforesaid,  have  given  or 
caused  to  be  given  to  the  plaintiff  notice,  information,  or  warning 
that  the  said  house  was  in  the  said  state  and  condition,  and  likely 
wholly  or  in  part  to  fall  down ;  and  although  the  defendant  ought 
to  have  given  or  caused  to  be  given  to  the  plaintiff  notice,  informa- 
tion, or  warning  of  that  fact ;  yet  that  the  defendant,  not  regarding 
his  duty  in  that  behalf,  wholly  omitted  and  neglected  to,  and  did 
not,  nor  would  at  any  time  give  or  cause  to  be  given  to  the  plaintiff 
any  notice,  information,  or  warning  whatever  that  the  said  house 
was  in  the  said  state  and  condition,  and  likely  to  fall  down,  but 
wholly  neglected  and  omitted  so  to  do ;  and  that,  by  means  of  the 
premises,  afterwards,  and  shortly  after  the  plaintiff  had  so  entered  into 
and  upon,  and  commenced  occupying  and  dwelling  in,  the  said  house, 
and  whilst  the  plaintiff  and  his  family  were  occupying  and  dwelling 
therein,  and  during  the  said  term  so  granted  to  him  therein  as  afore- 
said, to  wit,  on  &c.,  a  great  part  of  the  said  house,  by  reason  of  its 
being  in  such  ruinous  and  dangerous  state  and  condition  as  aforesaid, 
fell  down,  and  thereby  became  and  was  no  longer  habitable,  and 
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thereby  the  lives  of  the  plaintiff  and  his  family,  occupying  and 
dwelling  in  the  said  house,  became  and  were  greatly  endangered,  See, 
The  count  then  alleged  for  special  damage,  injury  to  the  plaintiff's 
wife,  and  also  to  his  goods,  and  delay  of  his  business,  &c. 

Sixth  plea,  that  it  was  not  the  duty  of  the  defendant  to  have 
given  or  caused  to  be  given  to  the  plaintiff  such  notice,  information, 
or  warning  as  in  the  first  count  mentioned,  in  manner  and  form  as 
in  the  said  first  count  alleged. 

Special  demurrer,  and  joinder. 

Cleashy,  in  support  of  the  demurrer : 

The  plea  is  clearly  bad,  for  putting  in  issue  that  which  is  a  mere 
matter  of  law. 

Needham,  contrd,  admitted  that  he  could  not  sustain  the  plea. 

The  question  then  will  be,  whether  there  is  a  good  cause  of  action 
disclosed  upon  the  declaration.  If  there  is,  the  plaintiff  will  not  be 
prejudiced  by  any  defective  or  improper  statement  of  the  duty  which 
the  law  infers  from  the  facts  alleged.  This  is  exemplified  by  the  case 
of  Parnahy  v.  The  Lancaster  Canal  Company  (i).  *  *  If  a  man 
lets  me  a  *house  to  reside  in,  knowing  it  to  be  in  a  dangerous  state, 
and  likely  to  fall  down,  and  injure  me  and  my  property,  but,  con- 
cealing the  fact,  permits  me  to  enter  into  the  occupation,  and  the 
house  falls,  and  I  thereby  sustain  damage,  the  party  so  letting  the 
house  is  clearly  responsible  for  the  consequences  of  his  fraudulent 
concealment:  for,  every  deceit  done  by  one  to  the  damage  of  another, 
gives  a  cause  of  action. 

(Maule,  J. :  If  a  horse-dealer  contracts  to  sell  a  gentleman  a 
horse  fit  to  carry  him,  and  he  sells  him  one  which  he  knows  to  be 
unfit  for  the  purpose,  he  does  not  perform  his  contract.  But,  if  a 
man  buys  a  horse  generally,  the  seller  will  not  be  responsible, 
although,  knowing  that  his  customer  wanted  the  horse  for  his  own 
riding,  he  sells  him  one  which  will  not  carry  him.) 

Suppose  a  man  were  to  sell  a  farmer  a  shepherd's  dog,  knowing 
that  the  animal  was  accustomed  to  worry  and  destroy  sheep,  and 
he  were  to  kill  the  purchaser's  sheep  which  were  intrusted  to  his 
care, — could  any  one  doubt  that  an  action  would  lie  for  this  deceit  ? 
In  Com.  Dig.  Action  upon  the  Case  for  a  Deceipt  (A.  1),  it  is  said : 
*^  An  action  upon  the  case  for  a  deceipt  lies  when  a  man  does  any 

(1)  52  B.  B.  329  (U  Ad.  &  £1.  223). 
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deceipt  to  the  damage  of  another."  (A.  8)  "  If  a  merchant  sell 
cloth  that  he  knows  to  be  badly  fulled  **  (i).  Concealment  of 
material  circumstances  will  vitiate  all  contracts.  Thus,  in  Hodgson 
V.  Richardson  (2),  it  was  held  that  concealment  of  the  true  port  of 
loading  would  avoid  a  policy  of  insurance  :  and  Yates,  J.,  lays  it 
down  as  a  general  proposition,  that  "  the  concealment  of  material 
circumstances  vitiates  all  contracts,  upon  the  principles  of  natural 
law.*'  It  may  be  that  concealment  as  to  a  matter  which  merely 
affects  the  value,  and  not  the  use,  of  the  thing  sold  or  let,  will  not 
give  a  cause  of  action.  But,  in  all  cases,  an  ^action  lies,  where, 
but  for  the  misrepresentation,  the  injured  party  would  not  have 
entered  into  the  contract :  Langridge  v.  Levy  (3). 

(Maulb,  J. :  There  was  a  perfectly  good  cause  of  action  there : 
the  only  doubt  was,  whether  the  proper  person  sued.  Besides, 
there  was  an  actual  fraudulent  representation  made  there.) 

There  is  no  distinction  between  an  actual  misrepresentation  and  a 
fraudulent  concealment  of  something  the  knowledge  of  which,  if 
communicated  to  the  buyer,  must  necessarily  prevent  him  from 
entering  into  the  contract  [He  cited  Pilmore  v.  Hood  (4),  JVilliam$ 
V.  The  East  India  Company  (6),  Comfoot  v.  Fowke  (6),  and  HiU  v. 
Qray{l).'] 

(Grbsswell,  J. :  Do  you  say  this  contract  is  void  ?} 

It  is  submitted  that  the  tenant  might,  at  his  election,  have  avoided 
it ;  or  he  may  affirm  the  contract,  and  sue  for  the  tort. 


Needham,  contra,  was  stopped  by  the  Court. 

Jbbvis,  Ch.  J. : 

I  have  felt  some  difficulty  in  consequence  of  the  ruling  of  Lord 
Ellenborouoh  in  the  case  last  cited.  It  would  at  first  sight  appear 
that  his  Lordship  there  held,  that  the  merely  allowing  the  vendee 
to  purchase  the  picture  whilst  labouring  under  a  delusion  with 
respect  to  it,  which  was  calculated  to  enhance  its  value  in  his 
estimation,  was  ground  for  avoiding  the  contract.    But,  in  HiU  v. 


(1)  Citing  1  Bol.  90,  1.  38 ;  Kit 
174  a. 

(2)  1  W.  Bl.  463. 

(3)  46  R.  R  689  (2  M.  &  W.  619; 
4  M.  &  W.  337). 


(4)  50  R  E.  622  (5  Bing.  N.  0.  97). 

(5)  6  R  B.  589  (3  East,  192). 

(6)  65  R  R  655  (6  M.  A  W.  358). 

(7)  18  R  B.  802  (1  Stark.  434). 
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Gray,  there  was  what  must  be  taken  to  amount  to  an  aggreBsive 
deceit  on  the  part  of  the  agent  of  the  seller.  **  The  agent,"  says 
Lord  Ellbnborouoh,  ''oaght  to  have  cautioasly  adhered  to  his 
original  stipulation,  that  he  should  not  communicate  the  name  of 
the  proprietor,  and  not  to  have  let  in  a  suspicion  on  the  part  of  the 
purchaser,  which  he  knew  enhanced  the  price.  He  saw  that  the 
defendant  had  fallen  into  a  delusion  in  supposing  the  picture  to  be 
Sir  Felix  Agar's,  and  yet  he  did  not  remove  it."  That  shows  some- 
thing like  an  act  done.  That  case  being  disposed  of,  I  think  this 
declaration  does  not  disclose  a  sufficient  cause  of  action.  It  is  not 
pretended  that  there  was  any  warranty,  express  or  implied,  that  the 
house  was  fit  for  immediate  occupation :  but  it  is  said,  that,  because 
the  defendant  knew  that  the  plaintiff  wanted  it  for  immediate 
occupation,  *and  knew  that  it  was  in  an  unfit  and  dangerous  state, 
and  did  not  disclose  that  fact  to  the  plaintiff,  an  action  of  deceit 
will  lie.  The  declaration  does  not  allege  that  the  defendant  made 
any  misrepresentation,  or  that  he  had  reason  to  suppose  that  the 
plaintiff  would  not  do  what  any  man  in  his  senses  would  do,  viz. 
make  proper  investigation,  and  satisfy  himself  as  to  the  condition 
of  the  house  before  he  entered  upon  the  occupation  of  it.  There  is 
nothing  amounting  to  deceit :  it  was  a  mere  ordinary  transaction 
of  letting  and  hiring.     The  defendant  is  entitled  to  judgment. 


Keatbs 

V. 

Earl 
Cadooan. 


[  •eoi  ] 


Maulb,  J. : 

The  declaration  struck  me,  at  first  sight,  as  a  perfectly  bad  one ; 
and  it  does  not  improve  upon  acquaintance. 


The  rest  of  the  Court  concurring, 


Judgment  for  the  defendant. 


DICKSON   V.   ZIZmiA  and  Another  (1). 

(10  C.  B.  602—61 1 ;  S.  C.  20  L.  J.  C.  P.  73 ;  1.5  Jur.  359.) 

Upon  a  contract  for  the  sale  of  goods,  with  a  particular  express  warranty « 
the  Court  will  not  extend  such  warranty  by  implication. 

The  declaration  stated  a  bargain  for  the  sale  by  the  defendants  to  the  plain- 
tiff of  a  certain  cargo,  to  wit,  the  cargo  of  Indian  com  then  shipped  at  Orfano, 
on  boai-d  the  Ottoman,  at  a  certain  price,  including  freight  and  insurance 
to  Cork,  Liverpool,  or  London,  and  that  it  was  agreed  that  the  quality  of 
the  said  Indian  com  was  equal  to  the  average  of  the  shipments  of  that 

(1)  See  Bigge  ▼.   Parkinson   (1862)  6  H.   &  N.   9dd,  and  b.  14  (4)  of  thQ 
Sale  of  Goods  Act,  1893.-^.  0.  P. 


1851. 
Jan.  18. 

[  602  ] 
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Dickson  article  in  the  season  of  1847,  and  that  the  said  Indian  com  had  been  shipped 

t.  in  good  and  merchantable  condition  ;  and  alleged  for  breach,  that  the  com 

ZiziKiA.  y^g^  QQ^^  ^f.  ^Q  ^^^  Qf  shipment,  or  at  any  other  time,  in  good  and  mer- 

chantable condition,  or  in  a  fit  and  proper  condition  for  the  performance  of 
the  voyage  from  Orfano  to  Cork,  &c. 

The  Judge  left  it  to  the  jury  to  say  whether  the  com  was,  at  the  time  of 
shipment,  in  a  good  and  merchantable  condition  for  a  foreign  yoyage: 
Held,  a  misdirection;  inasmuch  as  it  was  extending  by  implication  the 
express  warranty  contained  in  the  contract. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
on  the  19th  of  March,  1847,  the  plaintiff,  at  the  request  of  the 
defendants,  bargained  for  and  agreed  to  buy  of  the  defendants,  and 
the  defendants  then  sold  to  the  plaintiff,  a  certain  cargo,  to  wit,  the 
cargo  of  Indian  com  then  shipped  at  Orfano,  on  board  the  Ottoman^ 
at  and  for  the  price  or  sum  of  568.  per  quarter,  free  on  board, 
including  freight,  insurance  to  Cork,  Liverpool,  or  London,  as  per 
charter-party,  calling  at  Cork  for  orders,  &c.,  and  that  it  was  agreed 
that  the  quality  of  the  said  Indian  com  was  equal  to  the  average 
of  the  shipments  of  salonica  that  season,  to  wit,  the  season  of  1847, 
and  that  the  said  Indian  corn  had  been  shipped,  to  wit,  in  and  on 
board  the  said  ship  or  vessel  called  the  Ottoman^  in  good  and 
merchantable  condition:  That,  in  consideration,  &c.,  the  defen- 
dants then  promised  the  plaintiff,  that  the  quality  of  the  said  Indian 
corn  was  equal  to  the  average  of  the  shipments  of  salonica  that 
season,  and  that  the  said  Indian  corn  had  been  shipped  in  and  on 
board  the  said  ship  or  vessel  called  the  Ottoman  in  good  and  mer- 
chantable condition:  Breach,  that  the  said  Indian  corn  had  not, 
nor  had  any  part  thereof,  been  shipped,  nor  was  the  same,  or  any 
[  *603  ]  part  ^thereof,  at  the  time  of  the  shipment  thereof,  or  at  any  other 
time,  in  good  and  merchantable  condition,  or  in  a  fit  and  proper 
state  or  condition  to  be  shipped  or  put  on  board  the  said  ship  or 
vessel  for  the  performance  of  the  said  voyage,  to  wit,  from  Orfano 
aforesaid,  to  Cork,  London,  or  Liverpool  aforesaid. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  said  Indian  com 
had  been  shipped  in  good  and  merchantable  condition;  thirdly, 
that  it  was  shipped  in  a  fit  and  proper  state  for  the  performance  of 
the  voyage.     Issue  thereon. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Trinity  Term  last.  It  appeared,  that,  at  the  time 
the  contract  declared  on  was  entered  into,  the  Ottoman  was  on  her 
voyage,  the  cargo  having  been  put  on  board  on  the  19th  of 
February,  and  the  vessel  having  sailed  on  the  following  day.  Ten 
days  after  her  departure,  the  Ottoman  put  into  Maltfi^  for  provisions. 
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Whilst  there,  it  was  discovered  that  the  Indian  corn  was  much  diokson 
heated,  and  emitted  considerable  stench ;  and  the  captain,  acting  zizikia. 
upon  competent  advice,  and  exercising  what  appeared  to  be  a 
sound  discretion,  sold  the  cargo  for  6802.  There  was  conflicting 
evidence  as  to  the  condition  of  the  corn  at  the  time  of  its  shipment 
at  Orfano ;  some  of  the  witnesses  stating  that  these  cargoes 
generally  arrived  in  bad  condition,  and  nearly  all  agreeing  that 
it  was  matter  of  doubt  amongst  merchants  at  the  time  this 
contract  was  made,  whether  the  article  would  bear  the  voyage 
or  not. 

The  Lord  Chibf  Justigb  intimated  an  opinion  that  the  contract 
involved  a  warranty  that  the  cargo  should  be  shipped  in  such  a 
state  as  to  be  fit  to  bear  the  voyage ;  and  he  left  two  questions  for 
the  jury :  first,  whether  the  com  was,  at  the  time  of  shipment,  in 
a  good  and  merchantable  condition  for  a  foreign  voyage ;  secondly, 
^whether  it  was  in  a  good  and  merchantable  condition,  generally,  [  ^604  ] 
for  sale  at  the  port  of  shipment. 

The  jury,  answering  the  first  question  in  the  negative,  but 
declining  to  answer  the  second,  found  a  verdict  for  the  plaintiff, 
damages  2,250Z. 

Greenwood,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection. 

Sir  F.  Thesiger,  and  BramweU,  now  showed  cause : 

The  question   is,   whether  this  contract  contains  an  implied 
warranty  that  the  corn  was  in  a  good  and  merchantable  condition 
for  the  voyage.    The  contract  itself  shows  the  purpose  for  which 
the  corn  was  sold.    The  terms  ''good  and  merchantable  condition," 
must  mean,  either  that  the  corn  was  shipped  in  a  good  and  mer- 
chantable condition  for  all  purposes,  or  that  it  was  in  a  condition 
reasonably  fit  to  bear  the  voyage  for  which  it  was  shipped  :  and,  in 
either  case,  the  verdict  is  right.     In  the  contract,  the  parties 
describe  the  purpose  for  which  the  corn  was  shipped.    The  sellers, 
knowing  it  to  be  shipped  for  Cork,  or  Liverpool,  or  London, 
guarantee   that    it   is   in    a    good  and  merchantable    condition, 
evidently  meaning,  good  and  merchantable  with  reference  to  the  pur- 
pose contemplated  by  the  buyer.    The  parties  did  not  contemplate 
that  the  corn  was  shipped  for  the  purpose  of  remaining  at  Orfano. 
There  are,  undoubtedly,  many  cases  where  it  has  been  held,  that, 
apon  a  sale  of  goods  for  a  particular  purpose,  the  law  will  imply  a 
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Dickson  warranty  that  they  are  reasonably  fit  for  that  purpose :  such  are 
ZiziNiA.  tfa©  cases  of  Oray  v.  Cox  (i),  Jones  v.  Bright  (2),  Brown  v. 
[  ♦605  ]  Edgington  (3),  and  Shepherd  v.  Pybm  (4) :  *though  that  rule,  it 
is  true,  does  not  apply,  where  the  contract  is  for  the  sale  of  a 
specific,  ascertained  chattel :  Chanter  v.  Hopkins  (6),  OUivant  v. 
Bayley  (6),  Bumby  v.  BoUett  (7),  or  where  there  is  an  express 
warranty.  The  direction,  it  is  submitted,  was  right,  and  the 
verdict  must  stand. 

Greenwood  and  Bovili^  in  support  of  the  rule : 

The  direction  was  clearly  wrong.  The  contract  here  was  for  the 
sale  of  a  specific  cargo  of  Indian  corn,  equal  to  the  average 
shipments  of  the  season,  and  shipped  in  good  and  merchantable 
condition:  no  warranty  can  be  implied  to  a  greater  extent  than 
that  expressed  in  the  contract.  Chanter  v.  Hopkins,  OUivant  v. 
Bayley,  and  Bwmby  v.  BoUett,  are  distinct  authorities  to  show  that 
a  warranty  is  not  to  be  implied,  where  the  sale  is  of  a  specific  and 
ascertained  chattel.  The  like  was  held  in  Bluett  v.  Osborne  (s), 
Barr  v.  Oibson  (9),  and  Smith  v.  Jeffryes  (lo).     [They  also  cited 

[  607  ]  Parkinson  v.  Lee  (u),  and  Owens  v.  Dunbar  (12).]  Where  there  is  an 
express  warranty,  the  Court  will  not  extend  it  by  implication.  The 
rule  as  to  the  construction  of  written  instruments  is  laid  down  very 
clearly  in  the  case  of  Lady  Hewley^s  Charity  (is).  Suppose  this 
contract  had  been  altogether  silent  as  to  the  condition  of  the 
corn.  The  argument  on  the  other  side  must  be,  that  the  law 
absolutely  implies  a  fitness  for  the  particular  voyage,  or  for  a 
foreign  voyage.  Assuming  that  to  be  so,  if  you  find  that  the 
contract  contains  the  limited  condition  or  warranty  that  the  cargo 

[  *608  ]  *is  in  a  good  and  merchantable  state  at  the  time  of  shipment,  the 
expression  of  the  one  condition  of  necessity  excludes  the  implication 
of  the  other  and  more  extended  warranty.  The  learned  Judge, 
therefore,  was  clearly  wrong  in  leaving  it  to  the  jury  to  say 
whether  the  com  was  in  a  good  and  merchantable  condition  for  a 
foreign  voyage. 

(1)  28  E.  E.  769  (4  B.  &  0.  108;  6    (8)  18  E.  E.  786  (1  Stark.  N.  P.  C. 
Dowl.  &  Ey.  200).  384). 

(2)  30  R  E.  728  (3  Moo.  &  P.  165 ;    (9)  49  E.  R  660  (3  M.  &  W.  390). 

6  Bing.  633).  (10)  71  R  R  761  (16  M.  &  W.  661). 

(3)  68  R  R  408  (2  Man.  &  Qt.  279).    (U)  6  R  R  429  (2  East,  314). 

(4)  3  Man.  &  O.  868.  (12)  12  Ir.  L.  R  304. 

(6)  51  R  R  660  (4  M.  &  W.  399).     (13)  Shore  v.  WOwm,  67  R  R  2  (9 

(6)  64  R  R  601  (5  Q.  B.  288).      CI.  &  Fin.  355,  565). 

(7)  73  R  E.  667  (16  M.  &  W.  644). 
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MaULB,  J.  (l)  :  DiOKSOK 

I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  Ziztnia. 
question  depends  upon  the  true  construction  of  the  contract  set  out 
in  the  declaration:  and,  whether  we  look  at  it  merely  as  it  is  stated 
there,  or  with  reference  to  the  state  of  things  within  the  knowledge 
of  the  parties  at  the  time  the  contract  was  entered  into,  I  think  it 
has  not  that  meaning  which  Lord  Trubo  assumed  that  it  had,  in 
leaving  the  case  to  the  jury.  One  question  which  his  Lordship  left 
to  them,  was,  whether  the  corn,  at  the  time  of  the  shipment,  was 
in  a  good  and  merchantable  condition  for  a  foreign  voyage :  he  also 
left  another  question  to  them,  in  the  terms  of  the  second  issue, 
viz.,  whether  the  com  was  in  a  good  and  merchantable  condition, 
generally,  for  sale,  at  the  port  of  shipment.  Whatever  be  the 
legal  effect  of  these  latter  words,  they  are  the  very  words  of  the 
contract.  The  jury  did  not  think  proper  to  find  anything  with 
respect  to  that  question.  But  they  did  come  to  a  conclusion  upon 
the  first  question :  they  said  that  the  corn  was  not  in  a  good  and 
merchantable  condition  for  a  foreign  voyage, — or  for  the  voyage  in 
question, — I  am  not  quite  certain  which  ;  but  that  is  immaterial ; 
for,  I  am  [of]  opinion  that  the  true  construction  of  the  contract  is, 
that  the  defendants  warranted  the  com  to  be  good  and  merchantable 
only.  This  is  the  only  conclusion  I  can  come  to,  ^whether  I  [  *609  ] 
consider  the  circumstances  under  which  the  contract  was  made,  or 
look  at  the  terms  of  the  contract  alone.  The  declaration  states 
that  the  plaintiff  agreed  to  buy  of  the  defendants  the  cargo  of 
Indian  corn  then  shipped  at  Orfano,  on  board  the  OUovian ;  and  it 
shows  that  there  was  an  intention  on  the  part  of  the  purchaser  to 
forward  the  corn  by  that  vessel  to  a  port  in  England  or  Ireland. 
Then  come  two  express  stipulations  as  to  the  quality  and  condition 
of  the  com  :  the  first  is,  not  that  it  shall  be  good  and  merchantable, 
but  that  it  was  equal  to  the  average  of  the  shipments  of  salonica 
that  season ;  and,  further,  the  defendants  add,  that  the  said  Indian 
com  had  been  shipped,  to  wit,  on  board  the  Ottoman,  in  good  and 
merchantable  condition.  The  first  is  a  stipulation  as  to  the  quality 
of  the  corn  ;  the  second,  as  to  its  condition  at  the  time  of  shipment. 
Now,  nobody  denies  that  these  words  would  be  sensible  words,  if 
they  had  no  reference  to  any  foreign  voyage,  or  to  any  purpose  for 
which  the  com  was  destined  by  the  purchaser.  It  is  insisted,  on  the 
part  of  the  plaintiff,  that,  though  the  words  of  the  contract  are  capable 
of  the  construction  I  have  put  upon  them,  yet  that,  as  it  appears 

(1)  Jeryis,  Ch.  J.,  and  Cress  well,  J.  were  at  the  Court  of  Criminal  Appeal. 
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Dtokson      upon  the  face  of  the  contract  that  the  parties  contemplated  that  the 
ZiziMiA.      com  was  to  be  sent  to  Cork,  or  to  a  port  in  England,  that  is  to  have 
the  effect  of  changing  the  general  stipulation  that  the  com  is  in  a 
good  and  merchantable   condition   when  shipped,  into  a  special 
condition  or  warranty  that  it  is  good  and  merchantable  for  the 
purpose  in  view.    I  think  that  is  not  the  proper  construction  of 
the  contract :  and  we  must  not  depart  from  the  ordinary  and  proper 
construction  of  the  words  the  parties  have  used,  where  that  con- 
struction leads   to    no    uncertainty    or    manifest    inconvenience. 
Looking  at  the  language  of  this  contract,  I  think  the  proper  mode 
of  construing  it,  is,  to  hold  it  to  be  quite  independent  of  the  voyage 
[  ♦eio  ]       on  which  *the  corn  was  to  be  shipped.    For  anything  that  appears 
upon  the  finding  of  the  jury,  the  corn  may  have  been  in  a  perfectly 
good  and  merchantable  condition,  and  yet  not  fit  for  the  voyage  in 
question.    It  may  be  that   no   condition  of  Indian  corn  of  the 
average  of  the  shipments  in  the  season  of  1847,  would  enable  it  to 
reach  Cork,  Liverpool,  or  London,  in  good  and  merchantable  con- 
dition.    The  plaintiff  has  taken  that  risk  upon  himself.    It  is  very 
improbable  that   the  parties  should  have  entertained  any  other 
intention  than  that  which  appears  to  me  to  be  the  simple  and 
obvious  one.    But,  if  we  look  at  the  evidence  upon  the  subject, 
which  I  think  we  may  do,  for  the  purpose  of  ascertaining  what  it  is 
that  the  parties  were  contracting  about,  it  seems  to  me  to  be  a 
thing  very  unlikely,  that  the  sellers  would  undertake,  with  respect 
to  this  particular  commodity,  to  warrant  that  it  should  be  in  a  good 
and  merchantable  condition  at  the  end  of  the  voyage.     Several 
cases  as  to  implied  warranties  have  been  referred  to.     To  these 
there  are  two  answers :  first,  that,  where  there  is  a  total  silence  as 
to  warranty  in  the  contract,  and  all  is  left  to  implication,  the  law 
implies  no   warranty  if   the  subject-matter  of  the  contract  is  a 
particular  and  ascertained  thing ;  secondly,  that,  here,  the  parties 
have  expressed  the  warranty  they  intended  to  be  bound  by.    In 
giving  the  second  answer  to  those  cases,  I  assume  that  the  con- 
struction which  I  put  upon  this  contract  is  the  true  one.    We 
should  not,  by  inference,  insert  in  a  contract  implied  provisions 
with  respect  to  a  subject  which  the  contract  has  expressly  provided 
for.    If  a  man  sell  a  horse,  and  warrant  it  to  be  sound,  the  vendor 
knowing  at  the  time  that  the  purchaser  wants  it  for  the  purpose  of 
carrying  a  lady,  and  the  horse,  though  sound,  proves  to  be  unfit  for 
that  particular  purpose,  this  would  be  no  breach  of  the  warranty. 
^•611]       So,  with  respect  to  any  other  kind  of  warranty:  *the  maxim 
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Expre89um  facit  cessare  tcun,tum,  applies  to  such  cases.  If  this  were 
not  so,  it  would  be  necessary  for  the  parties  to  every  agreement  to 
provide  in  terms  that  they  are  to  be  understood  not  to  be  bound  by 
anything  which  is  not  expressly  set  down, — which  would  be 
manifestly  inconvenient.  I  therefore  think  that  this  contract  did 
not  receive  the  proper  construction  at  the  trial,  and  therefore  that 
the  cause  must  go  down  again. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  think  there  is  no  legal  principle, 
nor  anything  on  the  face  of  tliis  contract,  to  warrant  us  in  extend- 
ing it  as  the  plaintijBf's  counsel  have  insisted  that  it  ought  to  be 
extended.  The  corn  in  question  might  well  have  been  in  the 
condition  guaranteed  by  the  defendants,  notwithstanding  it  might 
be  unfit  for  a  voyage  from  Orfano  to  this  country.  Therefore  the 
question  put  to  the  jury  did  not  dispose  of  the  case. 

Rule  absolute. 


Dickson 

V, 
ZlZINIiu 


RASHLEIGH  and  TWOPENNY  v.   The   SOUTH 
EASTERN   RAILWAY  COMPANY  (I). 

(10  C.  B.  612-633.) 

A  declaration  in  covenant  recited  a  deed  of  the  2nd  of  March,  1841, 
whereby  two  pieces  of  land  were  conveyed  to  the  defendants,  subject  to  the 
performance  by  them  of  certain  agreements :  in  this  deed,  the  piece  of  land 
in  question  was  described  as  '*a  slip  of  land  then  being  intended  to  be 
formed  into  a  new  course  for  the  river  Beult.''  The  declaration  then  made 
proftrt  of  the  deed  of  covenant  upon  which  the  action  was  brought,  and 
stated  that  the  defendants  thereby  covenanted  with  the  plaintiffs,  that  they, 
the  defendants,  should  and  would,  within  a  reasonable  time,  '*  at  their  own 
costs  and  expense,  make  and  cut  the  said  intended  new  course  for  the  said 
river  Beult,  and  also,  within  such  like  reasonable  time  as  aforesaid,  divert 
the  stream  of  the  said  river  into  the  said  intended  new  course  for  the  same." 
It  then  went  on  to  state  a  covenant  to  make  a  bridge  over  the  intended  new 
cut,  for  the  plaintiffs'  use,  within  a  given  time,  and  a  covenant  to  make 
good  the  banks  of  the  new  cut,  and,  after  the  same  should  have  been  so 
made  good,  and  the  railway  completed,  to  re-convey  to  A.,  one  of  the 
plaintiffs,  the  slip  of  land  which  should  form  the  new  course  of  the  river, 
and  also  to  fill  up  and  level  the  then-existing  course,  so  far  as  the  same 
should  have  been  diverted.  The  declaration  then  charged  breaches  of 
covenant,  in  not  making  a  new  cut,  in  not  diverting  the  stream  of  the 
Beult,  in  not  constructing  a  bridge  over  the  new  cut,  in  not  perfecting  its 
banks,  in  not  re>  conveying  to  A.  the  slip  of  land  *'  with  the  water  of  the 
said  river  duly  diverted  into  the  said  new  course,"  and  in  not  filling  up  the 

(1)  Considered  and  not  followed  in  iCntyA^  v.  Orave$end  andMilUm  Waterworh 
Co.  (18d7)  27  L,  J.  Ex.  73.— J.  G.  P. 
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existing  course  of  the  Beult,  so  far  as  the  stream  thereof  should  and  ought 
to  have  been  diverted  as  aforesaid." 

The  defendants,  after  craving  oyer  of  the  deed  of  covenant,  and  setting 
it  out  in  haec  verba j  demurred  generally  to  the  declaration. 

The  deed,  as  set  out  on  oyer,  did  not  in  express  teims  contain  any 
covenant  to  make  and  cut  the  new  course,  or  to  divert  the  stream  of  the 
river ;  but  it  did  contain  express  covenants  to  the  effect  of  all  the  other 
covenants  stated  in  the  declaration : 

Held,  that  there  was  no  implied  covenant  on  the  part  of  the  defendants 
to  make  the  cut,  and  divert  the  stream  of  the  Beult ;  and,  consequently, 
that  there  could  be  no  breach  of  the  express  covenants,  to  build  the 
bridge,  &c.,  unless  the  cut  was  made,  and  the  stream  diverted. 

This  was  an  action  of  covenant.  The  declaration  stated,  that, 
on  the  2nd  of  March,  1841,  and  after  the  passing  of  a  certain  Act  of 
Parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his 
Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  making  a  rail- 
way from  the  London  and  Croydon  Eailway  to  Dover,  to  be  called  the 
South  Eastern  Railway,"  by  a  certain  indenture  then  made  between 
the  plaintiffs  of  the  one  part,  one  Frances  Bashleigh  of  the  second 
part,  the  plaintiff  George  Bashleigh  of  the  third  part,  and  the 
defendants  of  the  fourth  part,  and  sealed  with  the  seals  *of  the 
plaintiffs  and  the  said  Frances  Bashleigh,  but  which  indenture 
being  in  the  possession  of  the  defendants,  the  plaintiffs  could  not 
produce  to  the  Court  here,  the  date  whereof  is  the  day  and  year 
aforesaid,  after  reciting,  amongst  other  things,  that,  by  a  certain 
indenture  therein  recited,  three  undivided  equal  fourth  parts  of  a 
certain  farm  and  hereditaments  therein  particularly  described,  and 
comprising,  amongst  other  hereditaments,  the  several  parcels  of 
land  and  hereditaments  by  the  said  first-mentioned  indenture  con- 
veyed, were  assigned  to  the  plaintiffs,  their  heirs  and  assigns,  upon 
certain  trusts  therein  mentioned,  and,  subject  to  such  trusts,  in 
trust  for  the  plaintiff  George  Bashleigh,  his  heirs  and  assigns  ;  and 
that,  by  certain  other  indentures  of  lease  and  appointment  therein 
recited,  the  remaining  undivided  equal  fourth  part  of  the  said  farm 
was  appointed  to  such  uses  as  the  plaintiff  George  Bashleigh  should 
from  time  to  time  direct  and  appoint ;  and  reciting  that  the  said 
George  Bashleigh  had,  for  the  consideration  therein  mentioned, 
contracted  with  the  said  Company  for  the  absolute  sale  to  them  of 
the  entirety  of  certain  parcels  of  the  said  land  thereinafter  described, 
that  is  to  say,  as  being  the  parcels  of  land  described  in  a  plan 
drawn  in  the  margin  of  the  said  indenture,  and  therein  distinguished 
by  the  pink  colour,  being  part  of  the  hereditaments  which  the  said 
Company  were  authorised  and  required  to  purchase  for  the  purposes 
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of  their  railway,  that  is  to  say,  a  certain  piece  or  parcel  of  land  Rashlkioh 
running  east  and  west,  and  now  forming  part  of  the  line  of  the  xhk  South 
South  Eastern  Eailway,  and  of  the  banks  and  fences  thereof,  and  a  ^  Eabtbbn 
certain  slip  or  piece  of  land  running  in  a  south-westerly  direction 
from  a  point  near  the  eastern  extremity  of  the  said  piece  of  land 
BO  contracted  to  be  conveyed,  for  the  purpose  of  forming  a  portion 
of  the  line  of  the  said  railway,  the  said  slip  of  land  then  being 
intended  to  be  formed  into  a  new  course  for  the  river  *Beult ;  and  [  *6U  ] 
that,  upon  the  contract  for  the  said  sale,  it  was  agreed  between  the 
parties  thereto,  that  the  said  Company  should  make  a  good  and 
sufficient  archway  of  brick  or  stone,  of  sufficient  width  for  waggons, 
across  the  said  intended  new  course  of  the  said  river  Beult,  on  the 
south  side  of  the  said  railway,  for  the  exclusive  use  of  the  plaintiff 
George  Bashleigh  and  his  heirs  and  assigns,  and  his  and  their 
tenants,  farmers,  servants,  and  workmen ;  and  that  the  said  com- 
munication across  the  said  bridge  should  be  made  in  such  a 
situation  as  should  be  determined  on  by  the  plaintiff  George 
Bashleigh,  his  heirs  and  assigns,  such  determination  to  be  signified 
by  the  plaintiff  George  Bashleigh  in  manner  therein  mentioned; 
and  that  the  said  bridge  should  be  completed  within  three  calendar 
months  next  after  the  permanent  rails  should  be  laid  down ;  and 
that  the  Company  should,  at  their  own  costs,  make  good  and 
perfect  the  banks  of  the  said  intended  new  course  of  the  said  river 
Beult,  and  should,  so  soon  as  the  same  should  be  made  good  and 
perfected,  and  the  said  railway  should  be  completed,  at  their  own  costs, 
charges,  and  expenses,  re-convey  to  the  plaintiff  George  Bashleigh, 
his  heirs  and  assigns,  the  said  slip  of  land  on  the  south  side  of  the 
said  railway,  which  should  form  the  intended  new  course  of  the 
said  river  through  the  lands  of  the  plaintiff  George  Bashleigh,  after 
the  same  should  have  been  so  diverted  as  aforesaid,  and  also 
should,  when  and  as  soon  as  the  intended  new  course  of  the  said 
river  should  be  completed,  fill  up  and  level  the  present  course  of 
the  river,  so  far  as  the  stream  thereof  should  be  so  diverted  as 
therein  mentioned ;  and  that  it  had  been  agreed  between  the  parties 
to  the  said  contract  that  the  plaintiff  George  Bashleigh  should  forth- 
with convey,  or  procure  to  be  conveyed,  to  the  said  Company,  as 
thereinafter  expressed,  the  said  parcels  of  land  and  hereditaments 
therein  comprised  and  hereinbefore  mentioned,  subject  to  the  future 
^performance  by  the  said  Company  of  such  of  the  aforesaid  stipu-  [  •eis  ] 
lations  on  their  part  as  had  not  then  been  performed ;  and  that  the 
plaintiff  William  Twopenny,  at  the  request  of  the  plaintiff  George 
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Bashleigh,  had  agreed  to  concur  in  the  conveyance  of  the  said 
undivided  parts  of  the  said  hereditaments,  the  plaintiffs  did  thereby 
grant,  alien,  and  convey  all  the  said  undivided  equal  fourth  parts 
or  shares  in  the  several  pieces  or  parcels  of  land  hereinbefore 
particularly  mentioned,  and  described  in  the  plan  drawn  on  the 
margin  of  the  said  indenture,  and  thereon  distinguished  by  the  pink 
colour,  and  hereinbefore  described  and  set  forth,  To  hold  the  said 
land  to  the  use  of  the  said  Company,  their  successors  and  assigns, 
subject  to  the  performance  by  the  said  Company,  their  successors 
and  assigns,  of  such  of  the  thereinbefore-recited  agreements  on 
their  part  relating  to  the  premises  as  remained  to  be  then  performed 
and  discharged;  and  the  plaintiff  George  Bashleigh  did  grant, 
confirm,  and  convey  to  the  said  Company,  their  successors  and 
assigns,  all  the  undivided  one  fourth  part  or  share  of  him  the 
plaintiff  George  Bashleigh  of  or  in  the  said  several  pieces  or  parcels 
of  land  thereinbefore  described  or  referred  to,  and  hereinbefore 
mentioned,  the  remaining  three  fourths  whereof  had  been  therein- 
before assured  or  expressed  to  be  so.  To  have  and  to  hold  the  said 
undivided  part  thereby  appointed  and  assured,  unto  and  to  the  use 
of  the  said  Company,  their  successors  and  assigns,  but  subject  to 
the  performance  by  them  of  such  of  the  agreements  on  their  part 
therein  recited,  and  relating  to  the  premises,  as  remained  to  be 
then  performed  and  discharged ;  and  the  defendants  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  by  virtue  of  the  said  inden- 
ture, entered  into  the  said  several  tenements  and  premises,  and 
became  and  were  thereof  possessed,  and  had  so  continued  possessed 
of  the  same  from  thence  hitherto  :  That,  on  the  said  2nd  of  March, 
1841,  and  after  the  ^passing  of  the  Act  of  Parliament  thereinbefore 
mentioned,  by  a  certain  indenture  then  made  between  the  defen- 
dants of  the  one  part,  and  the  plaintiffs  of  the  other  part, — ^rofert, — 
after  reciting,  that,  by  the  last-mentioned  indenture  of  the  2nd  of 
March,  1841,  for  the  considerations  therein  mentioned,  the  pieces 
or  parcels  of  land  hereinbefore  mentioned,  and  described  in  the 
plan  drawn  in  the  margin  of  the  said  indenture,  and  thereon 
distinguished  by  the  pink  colour  (a  copy  of  which  plan  was  also 
drawn  thereon  or  thereunto  annexed),  had  been  effectually  conveyed 
and  assured  to  the  use  of  the  defendants,  their  successors  and 
assigns ;  and  that,  upon  the  contract  for  the  said  sale  to  the  defen- 
dants, it  was  agreed  between  the  parties  thereto  that  the  covenants 
thereinafter^respectively  contained  should  be  entered  into,  and  the 
defendants  did  thereby,  for  themselves,  their  successors  and  assigns. 
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covenant,  promise,  and  agree  with  and  to  the  plaintiffs,  their  heirs  Rashi.bioh 
and  assigns,  that  they,  the  defendants,  should  and  would,  within  a  xhe  south 
reasonable  time  after  the  making  of  the  said  covenants  by  the  „  Eabtebn 

KAILWAY  Co, 

defendants  as  aforesaid,  at  their  own  costs  and  expense,  make  and 
cut  the  said  intended  new  course  for  the  said  river  Beult,  and  also, 
within  such  reasonable  time  as  aforesaid,  divert  the  stream  of  the 
said  river  Beult  into  the  said  intended  new  course  for  the  same,  and 
should  and  would,  within  such  reasonable  time  as  aforesaid,  at  their 
own  costs  and  expense,  make  a  good  and  sufficient  bridge  or  arch- 
way of  brick  or  stone,  of  sufficient  width  for  waggons,  across  the 
intended  new  course  of  the  river  Beult,  on  the  south  side  of  the 
said  railway,  for  the  exclusive  use  of  the  plaintiffs,  their  heirs  and 
assigns,  and  the  plaintiff  George  Bashleigh,  his  appointees,  heirs, 
and  assigns,  and  their  and  his,  and  every  of  their  tenants,  farmers, 
servants,  and  workmen ;  and  also  that  the  said  Company  should 
make  and  construct  the  said  bridge  in  such  a  situation  as  should 
be  determined  on  by  the  plaintiffs,  their  heirs  and  ^assigns,  or  by  [  *tii7  ] 
the  said  George  Bashleigh  alone,  his  appointees,  heirs,  and  assigns, 
such  determination  to  be  signified  by  the  plaintiffs,  their  heirs  or 
assigns,  or  by  the  plaintiff  George  Bashleigh,  his  appointees,  heirs, 
or  assigns  only,  by  some  writing  under  their  or  his  hands  or  hand ; 
and  that  the  defendants  should  complete  the  said  bridge  within 
three  calendar  months  next  after  the  permanent  rails  of  the  said 
intended  railway  should  have  been  laid  down,  and  within  a  reason- 
able time  after  the  making  of  the  said  covenants  by  the  defendants 
as  aforesaid ;  and,  further,  that  the  said  Company  should,  within 
such  reasonable  time  after  the  making  of  the  said  covenants  by  the 
defendants  as  aforesaid,  at  their  own  costs  and  charges  make  good 
and  perfect  the  banks  of  the  said  intended  new  course  of  the  said 
river  Beult,  and  should  and  would,  as  soon  as  the  same  should  have 
been  so  made  good  and  perfected,  and  the  said  railway  should  have 
been  completed,  and  within  a  reasonable  time  after  the  making  of 
the  said  covenants  by  the  defendants  as  aforesaid,  at  their  own 
costs,  charges,  and  expenses,  re-convey  to  the  plaintiff  George  Bash- 
leigh, his  heirs  or  assigns,  and  without  requiring  any  consideration 
for  such  re-conveyance,  the  slip  of  land  on  the  south  side  of  the 
said  railway,  which  should  form  the  new  course  of  the  said  river 
Beult  through  the  lands  of  the  plaintiff  George  Bashleigh,  after  the 
same  should  have  been  so  diverted  as  aforesaid,  and  should  and 
would,  when  and  as  soon  as  the  said  intended  new  course  of  the 
river  should  have  been  completed,  and  within  a  reasonable  time 
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rabhlrigh  after  the  making  of  the  said  covenants  by  the  defendants  as  afore- 
thk  South  said»  fill  up  and  level  the  said  existing  course  of  the  said  river, 
rmlway  Co  ®^  ^^^  ^^  '^^  stream  thereof  should  have  been  so  diverted  as  afore- 
said, prout  patetj  <&c. :  Averment,  that,  although  a  reasonable  time 
for  the  completion  of  the  said  intended  new  course  of  the  river,  and 
for  the  making  and  construction  and  completion  of  the  said  bridge 
[  '618  ]  or  *archway  over  the  said  intended  new  course  of  the  said  river 
Beult,  had  elapsed  long  before  the  commencement  of  this  suit,  and 
although  the  said  permanent  rails  of  the  said  then  intended  railway 
had  been  laid  down  for  a  long  period  of  time,  to  wit,  eight  years, 
and  more  than  three  calendar  months  before  the  commencement 
of  this  suit,  and  although  a  reasonable  time  for  the  perfecting  of 
the  banks  of  the  said  intended  new  course  of  the  said  river  Beult, 
and  for  diverting  the  stream  of  the  said  river  into  the  said  new 
course,  and  for  the  re-conveying  of  the  said  new  course  of  the  said 
river  to  the  plaintiff  George  Bashleigh,  his  heirs  and  assigns,  and 
for  the  filling  up  and  levelling  of  the  said  then-existing  course  of 
the  said  river  Beult,  had  elapsed  long  before  the  commencement 
of  this  suit,  and  the  said  George  Bashleigh  had  been  at  all  times 
since  the  completion  of  the  said  railway  ready  to  accept  such 
re-conveyance,  of  which  the  defendants  had  always  had  notice, 
nevertheless,  the  defendants,  not  regarding  their  said  covenants  in 
that  behalf,  did  not  nor  would,  within  a  reasonable  time  after  the 
making  of  the  said  covenants  by  the  defendants  as  aforesaid,  make 
or  cut  the  said  new  course  for  the  said  river  Beult ;  and,  on  the 
contrary  thereof,  for  divers  long  and  unreasonable  spaces  of  time, 
to  wit,  for  the  space  of  ten  years  after  the  making  of  the  said 
covenants  by  the  defendants  as  aforesaid,  to  wit,  from  the  time  of 
the  making  of  the  said  covenants  hitherto,  neglected  and  refused 
so  to  do  ;  nor  did  they,  within  a  reasonable  time  after  the  making 
of  the  said  covenants  by  the  defendants  as  aforesaid,  divert  the 
stream  of  the  said  river  Beult  into  the  said  intended  new  course 
for  the  same,  but,  during  divers  long  and  unreasonable  spaces  of 
time,  to  wit,  the  space  of  ten  years  from  the  time  of  the  making 
of  the  said  covenants  by  the  defendants  as  aforesaid,  to  wit,  from 
the  time  of  the  making  of  the  said  covenants  hitherto,  neglected 
[  *6i9  ]  and  refused  so  to  do ;  nor  did  they  *nor  would  they,  within  any 
such  reasonable  time  as  aforesaid,  construct  or  make  any  bridge 
or  archway  over  the  said  intended  new  course  of  the  said  river 
Beult,  on  the  south  side  of  the  said  railway,  and,  during  divers  long 
and  unreasonable  spaces  of  time,  to  wit,  for  the  space  of  ten  years 
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after  the  making  of  the  said  covenants  by  the  defendants  as  afore-  Babhlbigh 
said,  to  wit,  from  the  time  of  the  making  of  the  said  covenants  ^he  south 
hitherto,  neglected  and  refused  so  to  do :  and  although  plaintiffs,  r^lwayCo 
and  the  said  plaintiff  George  Bashleigh,  since  the  making  of  the 
last-mentioned  indenture,  had  been  at  all  times  ready  to  signify  to 
the  defendants,  in  writing  under  their  hands,  a  proper  situation  for 
the  said  bridge,  nevertheless,  by  reason  of  the  defendants'  having, 
during  such  long  and  unreasonable  time  as  aforesaid,  neglected  to 
make  or  cut  the  said  new  course  for  the  said  river  Beult,  the  plain- 
tiffs and  the  said  plaintiff  Greorge  Bashleigh  had  been  always  from 
the  time  of  the  making  of  the  said  covenants  by  the  defendants  as 
aforesaid  hitherto,  prevented  from  pointing  out,  and  rendered 
wholly  unable  to  point  out,  any  situation  for  the  construction  and 
erection  of  the  said  bridge,  and  the  same  was  not,  within  a  reasonable 
time  after  the  making  of  the  said  covenants  by  the  defendants  as 
aforesaid,  completed  by  the  defendants,  but  had,  during  divers  long 
and  unreasonable  spaces  of  time,  to  wit,  for  the  space  of  ten  years 
after  the  making  of  the  said  covenants  by  the  defendants  as  afore- 
said, to  wit,  from  the  time  of  the  making  of  the  said  covenants 
hitherto,  remained  uncompleted  and  unbuilt;  nor  did  nor  would 
the  defendants,  within  a  reasonable  time  after  the  making  of  the 
said  covenants  by  the  defendants  as  aforesaid,  make  or  perfect  the 
banks  of  the  said  intended  new  course  of  the  said  river  Beult ;  but, 
on  the  contrary  thereof,  during  divers  long  and  unreasonable  spaces 
of  time,  to  wit,  the  space  of  ten  years  from  the  time  of  the  making 
of  the  *said  covenants  by  the  defendants  as  aforesaid,  to  wit,  from  [  *620  ] 
the  time  of  the  making  of  the  said  covenants  hitherto,  neglected 
and  refused  so  to  do  ;  nor  did  they,  although  they  were  thereunto, 
afterwards,  and  after  the  expiration  of  a  reasonable  time  after  the 
making  of  the  said  covenants  by  the  defendants  as  aforesaid,  duly 
requested  by  the  plaintiffs  and  the  plaintiff  George  Bashleigh, 
within  any  reasonable  time  after  the  making  of  the  said  covenants 
by  the  defendants  as  aforesaid,  re-convey  to  the  plaintiff  George 
Bashleigh  the  said  slip  of  land  on  the  south  side  of  the  railway, 
forming  the  new  course  of  the  said  river  Beult,  with  the  waters 
of  the  said  river  duly  diverted  into  the  said  new  course,  but,  on  the 
contrary  thereof,  during  divers  long  and  unreasonable  spaces  of 
time,  to  wit,  for  the  space  of  ten  years  from  the  time  of  the  making 
of  the  said  covenants  by  the  defendants  as  aforesaid,  to  wit,  from 
the  time  of  the  making  of  the  said  covenants  hitherto,  neglected 
and  refused  to  re-convey  the  said  slip  of  land  to  the  plaintiff  George 
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Rabhleiou  Bashleigh,  with  the  waters  of  the  said  river  duly  diverted  into  the 
The  Sooth  ^^^  i^^w  course ;  and,  although  the  stream  of  the  said  river  should 
EA8TKUN  jjj^yg  jj^Qn  diverted  frora  a  large  space  of  ground,  to  wit,  two  acres 
of  the  old  course  of  the  said  river,  yet  the  defendants  did  not  nor 
would,  within  a  reasonable  time  after  the  making  of  the  said 
covenants  by  the  defendants  as  aforesaid,  but,  on  the  contrary 
thereof,  during  divers  long  and  unreasonable  spaces  of  time,  to 
wit,  the  space  of  ten  years  after  the  making  of  the  said  covenants 
by  the  defendants  as  aforesaid,  to  wit,  from  the  time  of  the 
making  of  the  said  covenants  hitherto,  neglected  and  refused 
to,  fill  up  and  level  the  existing  course  of  the  said  river  Beult, 
so  far  as  the  stream  thereof  should  and  ought  to  have  been 
so  diverted  as  aforesaid;  whereby  the  plaintiffs,  during  all 
[  *62i  ]  such  long  and  unreasonable  spaces  of  time  as  aforesaid,  *to  wit, 
the  space  of  ten  years,  had  been  deprived  of  the  use,  posses- 
sion, and  enjoyment  of  the  said  land  from  whence  the  river 
should  have  been  so  diverted  as  aforesaid,  and  during  all  such  long 
and  unreasonable  spaces  of  time  as  aforesaid,  to  wit,  the  space  of 
ten  years,  had  been  prevented  by  the  continuance  of  the  waters  of 
the  said  river  in  the  said  old  course,  from  having  any  convenient 
access  for  themselves,  their  tenants  and  servants,  to,  or  any  such 
full  and  ample  enjoyment  of,  certain  lands  of  the  plaintiffs  adjoining 
thereto,  and  lying  between  the  said  old  course  of  the  river  and  the 
said  railway,  as  they  otherwise  would  have  had  during  all  such 
periods  as  aforesaid ;  and,  by  reason  that  the  waters  of  the  said 
river,  and  the  floods  thereof,  had  been,  during  all  such  periods  as 
aforesaid,  to  wit,  for  the  space  of  ten  years,  hindered  and  prevented 
from  running  and  flowing  away  in  and  along  the  said  intended  and 
proposed  new  course  of  the  said  river,  and,  on  the  contrary  thereof, 
had,  during  all  such  periods  as  aforesaid,  been  penned  back  and 
prevented  from  running  and  flowing  away  from  the  lands  of  the 
plaintiffs  so  easily  and  rapidly  as  they  would  have  done  through 
the  said  intended  new  course  of  the  said  river,  on  the  1st  of 
November,  1842,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  commencement  of  this  suit,  divers  floods 
and  large  quantities  of  water  ran  and  flowed  from  and  out  of,  and 
over  the  banks  of,  the  said  river,  and  out  of  its  usual  and  proper 
course  and  channel,  into,  upon,  and  about  the  farmhouses,  farm- 
buildings,  out-buildings,  bams,  farm-yards,  stables,  orchards,  and 
closes  of  land  of  the  plaintiffs,  and  inundated,  saturated,  and  over- 
flowed the  same,  whereby  the  said  farm-houses,  farm*building8» 


?0L.  Lxxxnr.]     1861.     C.  P.     10  C.  B.  621—623.  783 

&G.,  had  become,  and  were,  greatly  deteriorated,  and  rendered  of  Rashleioh 
less  value  to  the  plaintiffs,  and  the  grass  and  herbage  and  the  soil  thr  South 
of  the  said  closes,  had  become  and  were  greatly  deteriorated  and  r^^lway  Co 
injured,  &c. 

The  defendants  craved  oyer  of  the  indenture  secondly  above       [  <>22  ] 
mentioned,  and  demurred  generally  to  the  declaration.     The  deed, 
as  set  out  on    oyer,  was  as  follows :  **  This  indenture,  made  the 
2nd  of  March,  1841,  between  the  South  Eastern  Bail  way  Company 
of  the  one  part,  the  Bev.  George  Bashleigh,  of  &c.,  and  William 
Twopenny,  of  &c.,  of  the  other  part:  Whereas,  by  an  indenture 
bearing  even  date  with  these  presents,  and  made  between  the  said 
George  Bashleigh  and  William  Twopenny  of  the  first  part,  Frances 
Bashleigh  of  the  second  part,  the  said  George  Bashleigh  of  the 
third  part,  and  the  said  South  Eastern  Bailway  Company  of  the 
fourth  part,  in  consideration  of  the  sum  of  8S2Z.  paid  by  the  said 
Company  to  the  said  George  Bashleigh,  all  those  several  pieces  or 
parcels  of  land  described,  &c.,  have  been  respectively  conveyed  and 
assured  unto  and  to  the  use  of  the  said  Company,  their  successors 
and  assigns :  And  whereas,  upon  the  contract  for  the  said  sale  to 
the  said  Company,  it  was  agreed  between  the  said  parties  hereto 
that  the  covenants  hereinafter  respectively  contained  should  be 
entered  into :  Now,  this  indenture  witnesseth,  that,  in  pursuance 
of  the  said  agreement,   and  in  consideration  of  the  covenants 
respectively  hereinafter  contained  on  the  part  of  each  of  them  the 
said   George  Bashleigh  and  William  Twopenny,  tbey  the  said 
Company  do  hereby,  for  themselves,  their  successors  and  assigns, 
covenant,  promise,  and  agree  with  and  to  the  said  George  Bash- 
leigh and  William  Twopenny,  their  heirs  and  assigns,  and  also  as 
separate  covenants  with  and  to  the  said  George  Bashleigh,  his 
appointees,  heirs,  and  assigns,   in   manner  following,  that   is  to 
say,  that  they  the  said  Company  shall,  at  their  own  costs  and 
expense,  make,  and  for  ever  hereafter  maintain,  one  good,  sub- 
stantial, and  Bufiicient   communication,   with    proper,   safe,  and 
convenient  access  on  both  sides  for  *waggons,  cattle,  and  drivers,       [  *<>2S  ] 
across  the  said  railway,  by  a  crossing  on  the  level,  on  the  land 
comprised  in  and  conveyed  by  the  said  hereinbefore-recited  inden- 
ture, for  the  exclusive  use,  at  all  times  hereafter,  of  the  said 
George  Bashleigh  and  William  Twopenny,  their  heirs  and  assigns, 
and  of  the  said  George  Bashleigh,  his  appointees,  heirs,  and  assigns, 
and  their  and  his,  and  every  of  their,  tenants,  farmers,  servants, 
and  workmen,  and  that  the  same  communication  shall  at  all  times 


784  1851.    C.  P.     10  C.  B.  628—624.  [r.b. 


rabhlbigh  hereafter  be  opened  for  the  use  of  the  said  George  Eashleigh  and 
The  South  William  Twopenny,  their  heirs  and  assigns,  and  the  said  George 
Railway  Go.  Bashleigh,  his  appointees,  heirs,  and  assigns,  and  their  and  his, 
and  every  of  their,  tenants,  farmers,  servants,  and  workmen,  as 
they  or  he,  or  any  of  them,  shall  require :  And  also  that  the  said 
Company  shall,  at  their  own  costs  and  expense,  make  a  good  and 
sufficient  bridge  or  archway  of  brick  or  stone,  of  sufficient  width 
for  waggons,  across  the  intended  new  course  of  the  river  Beult,  on 
the  south  side  of  the  said  railway,  for  the  exclusive  use  of  the  said 
George  Rashleigh  and  William  Twopenny,  their  heirs  and  assigns, 
and  the  said  George  Bashleigh,  his  appointees,  heirs,  and  assigns, 
and  their  and  his,  and  every  of  their,  tenants,  farmers,  servants, 
and  workmen :  And  also  that  the  said  Company  shall  make  and 
construct  the  said  communication  across  the  said  intended  railway, 
and  the  said  bridge,  respectively,  in  such  situations  as  shall  be 
determined  on  by  the  said  George  Bashleigh  and  William  Two- 
penny, their  heirs  or  assigns,  or  by  the  said  George  Bashleigh 
alone,  his  appointees,  heirs,  or  assigns, — such  determination  to  be 
signified  by  the  said  George  Bashleigh  and  William  Twopenny, 
their  heirs  or  assigns,  or  by  the  said  George  Bashleigh,  his 
appointees,  heirs,  or  assigns  only,  by  some  writing  under  their  or 
his  hands  or  hand ;  and  that  the  said  Company  shall  complete  the 
[  ^624  ]  same  communication  and  bridge  respectively  *within  three  calendar 
months  next  after  the  permanent  rails  of  the  said  intended  railway 
shall  be  laid  down :  And  further,  that  they  the  said  Company  shall, 
at  their  own  costs,  make  good  and  perfect  the  banks  of  the  intended 
new  course  of  the  said  river  Beult,  and  shall  and  will,  so  soon  as 
the  same  shall  be  so  made  good  and  perfected,  and  the  said  rail- 
way shall  be  completed,  at  their  own  costs,  charges,  and  expenses, 
re-convey  to  the  said  George  Bashleigh,  his  heirs  or  assigns,  and 
without  requiring  any  consideration  for  such  re-conveyance,  the 
slip  of  land  on  the  south  side  of  the  said  railway  which  shall  form 
the  new  course  of  the  said  river  Beult  through  the  lands  of  the 
said  George  Bashleigh,  after  the  same  shall  have  been  so  diverted 
as  aforesaid;  and  will,  when  and  so  soon  as  the  intended  new 
course  of  the  said  river  shall  be  completed,  fill  up  and  level  the 
present  course  of  the  said  river  so  far  as  the  stream  thereof  shall 
be  so  diverted  as  aforesaid ;  and  shall,  during  the  progress  of  their 
works,  well  and  sufficiently  fence  off  the  line  of  the  said  railway 
and  diversion  of  the  river  from  the  other  lands  belonging  to  the 
said  George  Bashleigh  and  William  Twopenny,  or  to  the  said 
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George  Bashleigh  alone,  not  purchased  by  the  said  Bailway  Com-    Rashleioh 
pany ;  and  shall  and  will,  during  the  progress  of  the  said  works,    the  South 
provide  for  the  said  George  Bashleigh  and  William  Twopenny,  r^J|5?ayCo 
their    heirs    and  assigns,   and  the  said  George   Bashleigh,   his 
appointees,  heirs,  and  assigns,  and  their  and  his,  and  every  of 
their,  tenants,  farmers,-  servants,  and  workmen,  proper  and  suffi- 
cient accommodation,  across  the  said  works,  between  the  lands  of 
the  said  George  Bashleigh  and  William  Twopenny,  or  the  said 
George  Bashleigh  alone,  on  each  side  of  the  said  works :  And  this 
indenture  further  witnesseth,  that,  in  further  pursuance  of  the  said 
recited  agreement,  and  in  consideration  of  the  covenants  ^herein-       [  *625  ] 
before  contained  on  the  part  of  the  said  Company,  the  said  George 
Bashleigh    doth    hereby,  for  himself,   his  heirs,   executors,   and 
administrators,  covenant  and  agree  with  the  said  Company,  their 
successors  and  assigns,  that  they  the  said  Company,  their  successors 
or  assigns,  shall  not  at  any  time  hereafter  be  required  to  make  any 
other  communication  over,  under,  or  across  the  said  railway,  on  the 
said  lands  comprised  in  the  said  hereinbefore  recited  indenture,  or 
any  part  thereof,  except  such  as  are  hereinbefore  agreed  to  be 
made.    In  witness,  &c." 

The  plaintiffs  joined  in  demurrer. 

Channelly  Serjt.  (with  whom  was  Willes),  in  support  of  the 
demurrer,  [cited  Bac.  Abr.  Covenant  (A),  Com.  Dig.  Covenant  (A.  2), 
RoUe  Abr.  Covenant  (C),  pi.  7,  and  HoUis  v.  Carr  (i).] 

Ogle,  contra :  [  626  ] 

The  defendants  have  clearly  incurred  the  legal  liability  stated  in 
the  declaration.  The  deed  *amounts  to  a  covenant  on  their  part  [  *627  ] 
that  they  will  do  the  acts  the  omission  to  do  which  is  charged 
against  them.  The  deed  shows  that  it  was  the  intention  of  the 
parties  that  the  course  of  the  Beult  should  be  diverted ;  and  this 
was  for  the  benefit  of  the  defendants. 

(Maulb,  J. :  Which  distinguishes  this  from  the  case  of  HoUis  v. 
Carr;  for,  there,  the  fine  was  to  be  levied  for  the  benefit  of  the 
conusee,  the  person  to  whom  the  land  was  to  be  conveyed.  Suppose, 
here,  the  Company  do  not  wish  to  divert  the  stream  at  all :  all  that 
was  meant  to  be  done  by  that  covenant,  is  effected.) 

There  is  a  clear  covenant  that  the  Company  will  divert  the  stream 

(1)  2  Mod.  86. 
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Rashlbioh    and  build  the  bridge.     [He  cited  Rigby  v.  The  Great  Westei-n  Rcdhcay 

The  South     Company  (i),  where  Parkb,  B.  says,  speaking  of  the  defendants,] 

Railway  Ct).  "  There  is  an  express  engagement  on  the  part  of  the  Company  to  do 

[  629  ]       something ;  they  '  engage '  (which  has  the  same  force  as  the  word 

*  covenant ')  *  not  to  do  anything  which  shall  have  an  effect  contrary 

to  the  above  intention  ;  *  that  is,  they  are  not  to  do  any  thing  which 

shall  have  the  effect  of  causing  the  trains  carrying  passengers  not 

to  stop  at  Swindon  for  a  reasonable  period  for  refreshment." 

(Maule,  J. :  There  could  not  be  much  difficulty  in  deciding  that 
"  engage  "  means  the  same  thing  as  "  covenant."     But  I  find  no 

such  word  here.) 

«  «  «  «  ♦ 

ChunneUy  Serjt.,  was  heard  in  reply. 

Cur,  adv.  vtUt. 

[  680  ]       Maulb,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  covenant  on  an  indenture  of  the  2nd  of 
March,  1841,  between  the  plaintiffs  and  the  defendants. 

The  declaration  recited  a  deed  of  conveyance  of  the  same  date, 
whereby  two  pieces  of  land  were  conveyed  to  the  defendants,  subject 
to  the  performance  by  the  defendants  of  certain  agreements  therein 
recited,  and  which  are  to  the  effect  of  the  covenants  contained  in 
the  indenture  afterwards  set  out  on  oyer  by  the  defendants.  In 
this  deed  of  conveyance,  the  piece  of  land  principally  in  question  is 
described  as  **  a  slip  of  land  then  being  intended  to  be  formed  into  a 
new  course  for  the  river  Beult."  The  declaration  then  mskde  pro/ert 
of  the  deed  of  covenant  declared  on,  and  stated  that  the  defendants 
thereby  covenanted  with  the  plaintiffs,  that  they,  the  defendants, 
should  and  would,  within  a  reasonable  time,  *'  at  their  own  costs 
and  expense,  make  and  cut  the  said  intended  new  course  for  the  said 
river  Beult,  and  also,  within  such  like  reasonable  time  as  aforesaid, 
divert  the  stream  of  the  said  river  Beult  into  the  said  intended  new 
course  for  the  same."  The  declaration  went  on  to  state  a  covenant 
to  make  a  bridge  over  the  intended  new  cut,  for  the  use  of  the 
plaintiff,  within  three  calendar  months  after  the  permanent  rails  of 
the  said  intended  railway  should  have  been  laid  down ;  and  also  a 
covenant  to  make  good  the  banks  of  the  new  cut ;  and,  after  the 
same  should  have  been  so  made  good,  and  the  railway  completed, 
to  re-convey  to  the  plaintiff  George  Bashleigh  the  slip  of  land  which 
(1)  69  E.  R.  836  (14  M.  &  W.  811). 
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should  form  the  new  course  of  the  river  Beult ;  and  also  to  fill  up    Rabhlbioh 

and  level  the  then  existing  course  of  the  river  Beult,  so  far  as  the    the  South 

same  should  have  been  diverted.      The  declaration   then   stated  ^.R^^'^^^^r^^ 

Railway  Co. 

breaches  of  covenant,  in  not  making  a  new  cut,  in  not  diverting  the 

stream  of  the  Beult,  in  not  constructing  a  bridge  over  the  new  cut, 

in  not  perfecting  the  banks  of  the  new  cut,  *in  not  re-conveying       [  *68i  ] 

to  the  plaintiff  George  Bashleigh  the  slip  of  land,  '*  with  the  water 

of  the  said  river  duly  diverted  into  the  said  new  course,"  and  in  not 

filling  up  the  existing  course  of  the  Beult,  **  so  far  as  the  stream 

thereof  should  and  ought  to  have  been  diverted  as  aforesaid." 

The  defendants,  after  craving  oyer  of  the  deed  of  covenant,  and 
setting  it  out  in  hac  verba,  demurred  generally  to  the  declaration. 

The  deed,  as  set  out  on  oyer,  does  not  in  express  terms  contain  any 
covenant  to  make  and  cut  the  new  course,  or  to  divert  the  stream  of 
the  river ;  but  it  does  contain  express  covenants  to  the  effect  of  all 
the  other  covenants  stated  in  the  declaration. 

The  question  raised  by  the  demurrer,   and  discussed  on   the 

argument,  is,  whether  the  declaration  shows  any  breach  of  any 

covenant  which  is  contained  in  the  deed  set  out  on  oyer.      The 

matters  stated  in  the  declaration  by  way  of  breach,  are,  first,  the 

omission  to  make  a  new  cut,  and  to  divert  the  stream  of  the  river, 

which  the  plaintiff  contended  was  a  breach  of  an  implied  covenant, 

and,  secondly,  the  omission  to  make  a  bridge  over  the  new  cut,  and 

to  do  the  other  things,  which  it  was  said  were  breaches  of  express 

covenants.    But,  as  this  second  class  of  breaches  consists  entirely 

of  the  omission  to  do  things  which  are  incidental  to  and  dependent 

on  the  making  the  new  cut  and  the  diversion  of  the  stream,  there  is 

no  breach  of  covenant  in  not  doing  them,  unless  the  new  cut  has 

been  made,  and  the   stream  diverted;  or  unless  the  defendants 

have  covenanted  to  make  the  cut,  and  divert  the  stream,  and  have 

failed  to  do  so.    The  declaration  does  not  show  that  the  cut  has  in 

fact  been  made,  or  the  stream  diverted ;  and  therefore  the  question 

on  these  breaches,  as  well  as  on  the  first  mentioned,  is  that  which 

alone  was  discussed  on  the  argument,  that  is,  whether  the  deed,  as 

set  out  by  the  ^defendants,  does  contain  a  covenant  to  make  the       [  *632  ] 

nevf  cut  and  divert  the  stream.     No  such  covenant  is  contained  in 

the  express  terms  of  the  deed :  the  question,  therefore,  is,  whether 

it  can  be  implied. 

It  was  rightly  conceded,  on  the  argument,  and  is  undoubted  law, 
that  no  particular  word,  or  form  of  words,  is  necessary  to  create  a 
covenant ;  but  that  any  words  are  sufficient  for  that  purpose,  which 
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rashleioh  show  an  intention  to  be  bound  by  the  deed  to  do  or  omit  that  which 
The  South  ^^  *^®  subject  of  the  covenant :  any  such  words  are  sufficient,  and 
Eastkbn  some  such  words  are  necessary,  to  make  a  covenant.  It  was  argued, 
in  the  present  case,  that  the  several  covenants  by  which  the  defen- 
dants bound  themselves  to  do  certain  things  (as,  to  build  a  bridge 
over  the  new  cut,  and  fill  up  the  old  course  of  the  stream,  after  it 
had  been  diverted,  and  to  re-convey  the  slip  forming  the  new  course 
of  the  river,)  which  are  incidental  to,  or  to  be  done  after,  the  new 
cut  is  made,  and  the  stream  diverted,  being  in  their  terms  absolute, 
and  not  conditional  on  the  making  of  the  new  cut  and  diversion  of 
the  stream,  show  a  clear  intention  that  the  defendants  meant  to 
bind  themselves  to  do  that  principal  act  of  making  the  cut  and 
diverting  the  stream,  to  which  the  things  which  they  in  express  terms 
absolutely  covenanted  to  do,  were  incidental. 

But  we  think  that  such  an  intention  cannot  properly  be  inferred : 
the  true  inference,  as  it  appears  to  us,  is,  that  the  parties  to  the 
deed  both  of  them  expected  that  the  new  cut  would  be  made,  and  the 
stream  diverted,  and  entered  into  the  contract  in  question  imder 
that  expectation,  treating  it  as  a  thing  that  was  certain  to  take 
place,  and  providing  for  that  event  only :  but  it  by  no  means  follows 
from  this  state  of  things,  that  the  parties  intended  that  the  defen- 
dants should  bind  themselves  by  the  deed  to  make  the  cut,  and 
divert  the  stream,  any  more  than  a  covenant  to  lay  down  the  per- 
[  ^633  ]  manent  rails,  *or  to  complete  the  railway,  is  to  be  inferred  from  the 
covenants  to  do  certain  things  after  those  events.  No  reason  has 
been  suggested,  why,  if  the  defendants  were  really  intended  to  be 
bound  as  the  plaintiffs  contend,  in  a  deed  of  which  the  sole  object 
is  to  express  the  covenants  by  which  the  defendants  were  to  be 
bound  to  the  plaintiffs,  the  principal  thing  to  be  done  by  the  defen- 
dants should  be  left  to  implication,  and  the  incidental  matters 
minutely  provided  for. 

If  the  event  which  has  taken  place,  that  is,  the  abandonment  by 
the  defendants  of  their  intention  to  divert  the  stream,  had  been 
contemplated  by  the  parties,  it  is  very  improbable  that  they  would 
have  provided  for  it  by  a  covenant  compelling  the  defendants  to  do 
that  which  they  no  longer  considered  beneficial  or  proper  for  their 
works.  Such  a  state  of  things  would  have  rather  been  the  sub- 
ject of  special  provisions,  for  the  benefit  of  the  plaintiffs,  applicable 
to  it. 

Such  a  state  of  things,  it  appears  to  us,  was  either  not  contem* 
plated  at  all,  or,  if  contemplated,  was  thought  so  improbable  as  not 
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to  be  worth  providing  for ;  the  parties  being  content,  in  such  an  Rashleigh 
event,  to  adjust  their  rights  as  they  might  be  able,  by  agreement,  xhe  South 
or  to  leave  them  to  be  arranged  by  a  competent  tribunal.  ^  eastern 

As  it  appears  to  us,  for  these  reasons,  that  there  is  no  such 
implied  covenant  as  the  plaintiffs  contend  for,  and  therefore  no 
cause  of  action  shown  in  the  declaration,  there  must  be  judgment 

for  the  defendants. 

Judgment  for  the  defendants  (l). 


HUSBAND  V.  DAVIS  (2).  /«^V« 

^   '  Jan.  18. 

(10  C.  B.'645— €50 ;  S.  0.  20  L.  J.  C,  P.  118 ;  2  L.  M.  &  P.  50.)  

[  645  ] 
A  jSlea^f  part  payment,  post  dieniy  to  debt  on  bond,  is  a  good  plea,  under 

the  4  Anne,  c*  16,  s.  12  (3),  after  verdict. 

Payment  of  a  bond  debt  to  one  of  two  trustees  is  a  good  discharge  as 
to'  both. 

This  was  an  action  of  debt  on  bond.  The  declaration  stated,  that, 
by  an  indenture  -of  the  16th  of  December,  1842,  the  defendant 
agreed  to  pay  to  the  plaintiff  and  Bobert  Hart  1,0002.  on  the  21st 
of  May  then  next,  and  interest  in  the  meantime  at  61.  per  cent. ; 
that  Bobert  Hart  died  on,  &c. ;  that  the  defendant  did  not  pay  to 
the  plaintiff  and  Robert  Hart  in  Bobert  Hart's  lifetime,  nor  to  the 
plaintiff  since  Bobert  Hart's  death  ;  and  that  the  principal  sum  of 
1,0002.,  and  1252.  for  interest,  were  due  from  the  defendant  to  the 
plaintiff. 

The  defendant  pleaded,  as  to  2002.,  parcel  of  the  1,0002.,  and  as 
to  252.,  parcel  of  the  1252.,  that  the  said  sum  of  252.  was  claimed  as 
interest  on  2002.,  parcel  &c.,  for  two  years  and  a  half ;  and  that  the 
defendant,  before  the  commencement  of  the  said  period  of  two  years 
and  a  half,  to  wit,  on  the  21st  of  May,  1847,  and  in  the  lifetime  of 
Bobert  Hart,  paid  Hart  the  sum  of  2002.,  which  Hart  then 
accepted  and  received  in  full  satisfaction  and  discharge  of  the  sum 
of  2002.,  parcel  &c. 

The  replication  traversed  the  payment  and  acceptance  of  the       [  ^^^  ] 
2002.  by  Hart  in  satisfaction  and  discharge. 

The  cause  was  tried  before  Pollock,  G.   B.,   at    the   Surrey 

(1)  A  writ  of  error  was   brought  arbitrator, 
upon  this  judgment,   and    the    case         (2)  See  Steeds  v.   Steeds  (1889)   22 

underwent    some    discussion    in    the  Q.  B.  D.  587,  58  L.  J.  Q.  B.  302.-- 

Bxchequer  Chamber :  but  ultimately  J.  G.  P. 

the  parties  agreed  to  refer  all  matters  (3)  4  &  6  Anne,  c.  3,  s.  12,  in  the 

in    difference   between    them   to   an  Statutes  Bevised.— J.  G.  P. 

47—2 
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Husband  Summer  Assizes  in  1850.  It  appeared  that  Bobert  Hart  had  been 
Dayib.  i^  ^b®  habit  of  receiving  from  the  defendant  the  interest  upon  the 
1,0002.  mentioned  in  the  declaration ;  that,  on  the  2lBt  of  May,  1847, 
he  received  2002.,  in  part  payment  of  the  principal  sum  of  1,000Z. ; 
and  that,  between  that  day  and  the  time  of  Hart's  death  in  1848, 
he  had  received  two  payments  of  20Z.  each,  for  interest. 

On  the  part  of  the  plaintiff,  in  reply,  a  deed  of  settlement  was 
put  in,  whereby  it  appeared  that  the  plaintiff  and  Robert  Hart  were 
jointly  entitled  to  the  money,  as  trustees ;  and  it  was  contended  that 
a  payment  to  one  was  not  a  payment  to  the  trustees. 

The  Lord  Chief  Baron,  yielding  to  the  objection,  directed  the 
jury  to  find  for  the  plaintiff  for  the  full  amount  claimed,  with 
interest.  The  jury  returned  a  verdict  for  the  plaintiff,  debt  1,000Z., 
damages  158Z. 

J.  Brown,  in  Michaelmas  Term  last,  pursuant  to  leave  reserved 
to  him  at  the  trial,  moved  to  enter  a  verdict  for  the  defendant  on 
the  second  plea,  and  to  reduce  the  damages  accordingly. 

(Jervib,  Gh.  J. :  The  plea  was  substantially  proved,  whether  it  is 
a  good  plea  or  not,  is  another  question.  Why  are  trustees  different 
from  ordinary  lenders  ?) 

Wallace  v.  KeUcdl  (i)  shows  that  the  plea  is  a  perfectly  good  one : 
there,  to  an  action  by  three  plaintiffs  for  a  joint  demand,  the 
defendant  pleaded  an  accord  and  satisfaction  with  one  of  the 
plaintiffs,  by  a  part  payment  in  cash,  and  a  set-off  of  a  debt  due 
from  that  one  to  the  defendant ;  and  it  was  held  that  the  plea  was 
[  •647  ]  good,  without  alleging  any  authority  from  the  other  *two  plaintiffs 
to  make  the  settlement. 

(Maule,  J. :  There,  the  matter  was  on  the  record :  here,  it  will 
be  said,  that,  when  you  go  into  the  circumstances,  you  find  that  the 
payment  to  Hart  was  not  such  a  payment  as  must  be  taken  to  be 
.  meant  by  this  plea.) 

This  is  not  a  plea  of  performance. 

Jervis,  Ch.  J. : 

You   may  take  a  rule :    but  it  must   be  understood  that  the 

(1)  56  R.  B.  707  (7  M.  &  W.  264). 
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plaintiff  is  to  be  at  liberty  to  argue  that  he  is  entitled  to  judgment     husbanh 
uon  obstante  veredicto  on  the  second  issue.  Davis. 

Willes  now  showed  cause : 

This  is  not  a  case  within  the  statute  of  4  Anne,  c.  16,  s.  12.  The 
defendant  must  rest  his  defence  upon  some  common-law  right.  It 
was  because  such  a  plea  could  not  be  pleaded,  that  the  statute  of 
Anne  was  passed :  there  must  have  been  an  acquittance  under  seal, 
or  the  party's  only  remedy  was  by  a  bill  in  equity. 

(Maulb,  J. :  Why  is  not  this  case  within  the  statute  of  Anne  ?) 

The  statute  gives  a  particular  mode  of  pleading  (i).  It  enacts,  that, 
*'  where  an  action  of  debt  is  brought  upon  any  bond  which  hath  a 
condition  or  defeasance  to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs, 
executors,  or  administrators,  have,  before  the  action  brought,  paid 
to  the  obligee,  his  executors  or  administrators,  the  principal  and 
interest  due  by  the  defeasance  or  condition  of  such  bond,  though 
such  payment  was  not  made  strictly  according  to  the  condition  or 
defeasance,  yet  it  shall  and  may,  nevertheless,  be  pleaded  in  bar  of 
such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the  money 
had  been  paid  at  the  day  and  place,  according  to  the  condition  or 
defeasance,  and  had  been  so  pleaded."  This  is  a  plea  pleaded 
*aB  accord  and  satisfaction.  [  *^^®  ] 

(Maulb,  J. :  Surely  it  is  good  enough,  after  verdict.) 

It  avers  payment  of  part  only.  Worthingtoii  v.  Wigley  (2),  a  plea  of 
part  payment,  or  the  delivery  of  bills,  in  satisfaction  of  a  bond, 
after  the  day  on  which  the  money  was  by  the  condition  made  pay- 
able, was  held  bad,  on  general  demurrer.  So,  in  Mariiage  v. 
Marriage  (3),  to  debt  on  a  bond  in  the  penal  sum  of  4,000/.,  the 
condition  of  which  bond,  aftei*  reciting  that  the  obligor  was  indebted 
to  the  obligee  in  the  sum  of  2,000{.,  and  that  the  latter  had  agreed 
to  accept  and  take  from  the  former  interest  for  the  same,  at  the  rate  of 
5L  per  cent,  per  annum,  payable  half-yearly,  during  the  joint  lives 
of  the  obligee  and  his  wife,  in  full  satisfaction  and  discharge  of  the 
debt,  provided  the  same  were  regularly  paid,  was  declared  to  be, 

(1)  See  the  forms  of  pleas  of  solvit         (2)  3  Bing.  N.  0.  454 ;  3  Soott,  556. 
ad  diem,  and  solvit  post  diem,  3  Chitty  (3)  1  C.  B.  761, 

on  Pleading,  183,  7th  ed. 
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HuHBAND  that,  if  the  obligor  should  pay  the  interest  in  the  manner  stipalated, 
Davis.  ^^^  obligation  should  be  void,  but,  in  case  of  failure  in  payment  of 
all  or  any  part  of  the  interest,  for  twenty-eight  days  next  after  each 
payment  should  become  due,  the  same  having  been  demanded,  the 
bond  was  to  remain  in  full  force;  the  defendant  pleaded,  that 
payment  of  the  second  half-yearly  payment  was  not  demanded  by 
tlie  plaintiff  on  the  day  it  became  due,  or  at  any  time  within 
twenty-eight  days  after,  but  that  the  defendant,  after  the  twenty- 
eight  days,  and  before  the  commencement  of  the  action,  paid  the 
same  to  the  plaintiff,  who  accepted  it  in  satisfaction,  &c. :  and  it 
was  held,  on  special  demurrer,  that  this  was  not  a  good  plea  of 
solvit  post  diem^  within  the  4  Anne,  c.  16,  s.  12,  Tikdal,  Ch.  J. 
saying :  ''  The  statute  does  not  authorise  a  payment  post  diem,  unless 
all  is  paid  that  has  become  due." 

(Maule,  J. :  That  was  a  very  special  case. 

[  ♦64»  ]  Williams,  J.,  referred  to  Ashbee  v.  Piddiick  (i),  where  *a  plea  of 

payment  of  part  of  the  sum  mentioned  in  the  condition  of  a  bond, 
was  held  bad,  on  special  demurrer.) 

Unless  the  statute  of  Anne  serves  the  defendant,  he  clearly  has  no 
defence.  Payment  to  one  of  two  trustees,  even  of  the  whole  sum 
due,  would  not  be  sufficient. 

(Maule,  J. :  One  could  give  an  acquittance.) 

In  Innes  v.  Stephenson  (2),  it  was  ruled  by  Lord  Tbntebdbn,  that, 
where  money  is  paid  into  a  Bank  on  the  joint  account  of  persons 
not  partners  in  trade,  the  bankers  are  not  discharged  by  payment 
to  one  of  those  persons,  without  the  authority  of  the  others.  Hill 
V.  Foley  (3)  in  the  House  of  Lords,  where  it  was  held,  that  the 
relation  between  a  banker  and  customer,  who  pays  money  into  the 
Bank,  is  the  ordinary  relation  of  debtor  and  creditor,  with  a  super- 
added obligation  arising  out  of  the  custom  of  bankers  to  honour 
the  customer's  drafts, — seems  to  set  at  rest  the  doubt  entertained 
by  the  Lord  Chief  Baron,  in  Pott  v.  Clegg  (4). 

(Williams,  J.:   How  do  you  get  over  the  case  of  Wallace  v. 
KeUaU  ?) 

(1)  1  M.  &  W.  564.  (4)  73  R.  E.  517.  622  (16  M.  &  W. 

(2)  1  Moo.  &  Bob.  145.  321,  328). 

(3)  81  E.  E.  14  (2  H.  L.  C.  28). 
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Innes  v.  Stephenson  was  not  cited  there.     In  Stone  v.  Marsh  (i),  it     Husband 
was  held  that  a  payment  by  bankers  to  one  of  several  trustees,  of       davis. 
tbe  proceeds  of  stock  sold  out  under  a  joint  power  of  attorney  from 
tbe  trustees,  does  not  discharge  the  bankers  as  against  the  other 
trustees,  unless  previously  authorised  by  them. 

Brown,  in  support  of  his  rule,  was  stopped  by  the  Court. 

Maulb,  J.  (2) : 

There  is  no  pretence  for  entering  judgment  non  obstante  veredicto 
in  this  case.    That  judgment  is  only  given  in  a  very  clear  case. 
The  statute  '*^of  Anne  is  to  be  construed  liberally,  more  particularly      [  *650  ] 
after  verdict. 

As  to  the  other  question,  there  can  be  no  doubt  that  a  man  may 
pay  a  debt  to  one  of  several  to  whom  he  is  indebted  jointly.  The 
case  of  bankers  stands  upon  special  grounds.  Where  trustees  or 
others  have  a  joint  account  with  them  as  bankers,  it  is  usual  to 
require  the  authority  of  the  whole  to  pay  the  money.  But  that  arises 
from  the  peculiar  contract  and  relation  between  bankers  and  their 
customers.  Here,  the  debt  might  well  be  discharged  by  accord  and 
satisfaction.     I  entertain  no  doubt  whatever  upon  the  matter. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 


THORNE  AND  Another  v.  SMITH.  i85i. 

(10  C.  B.  659—663 ;  S.  C.  20  L.  J.  C.  P.  71 ;  15  Jur.  469 ;  2  L.  M.  &  P.  43.)  •^««^6. 

A.  and  B.  gave  their  joint  and  several  promissory  note  to  C,  who         [  ^^^  ] 
afterwards,  by  arrangement  with  A.,  received  in  satisfaction  of  that  note 
another  of  the  like  amount  from  D.,  which  was  ultimately  paid  by  E. : 
Held,  that  these  facts  sustained  a  plea  of  payment  by  B.,  in  an  action 
against  him  by  C.  on  the  first  note. 

This  was  an  action  of  assumpsit  by  the  payees  against  the  maker 
of  a  promissory  note  for  lOOZ.  payable  on  demand.  The  action 
vras  brought  to  recover  a  balance  of  80/.,  alleged  to  be  due  from 
the  defendant  to  the  plaintiffs  upon  the  joint  and  several  pro- 
missory note  of  the  defendant  and  one  Eentsh,  dated  the  14th  of 
September,  1848. 

The  only  plea  was  a  plea  of  payment. 

(1)  30  B.  R  420  (6  B.  &  C.  551).  (2)  Jervis,  Ch.  J.  was  at  the  Court 

of  Criminal  Appeal. 
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Thorns  At  the  trial  before  GresBwell,  J.,  at  the  first  sitting  for  Middle- 

Smith.  b^^i  ^^  Michaelmas  Term  last,  the  following  facts  appeared  in 
evidence:  On  the  14th  of  September,  1848,  the  plaintiffs,  who 
were  brewers,  advanced  Eentsh  1001.  to  enable  him  to  take  a  beer- 
shop  called  **  The  Joiners'  Arms,"  the  advance  being  secured  by  the 
joint  and  several  promissory  note  of  Eentsh  and  the  defendant, 
payable  on  demand.  Eentsh  being  afterwards  desirous  of  getting 
rid  of  the  house,  the  plaintiffs  in  April,  1850,  introduced  one  Lowe 
to  him.  The  business  was  accordingly  transferred  by  Eentsh  to 
Lowe,  the  latter  undertaking  to  pay  the  lOOZ.  to  the  plaintiffs, 
and  for  that  purpose  giving  them  his  promissory  note  for  that 
sum,  payable  on  demand.  Lowe  afterwards  assigned  his  interest 
in  the  premises  to  one  Russell,  who  thereupon  paid  the  amount 
of  Lowe's  note.  The  first-mentioned  note  still  remained  in  the 
plaintiffs'  hands :  but  it  was  distinctly  sworn  by  Eentsh  and  Lowe, 
that  the  second  note  was  given  to  exonerate  Smith  from  liability 
upon  the  first. 
[  ♦660  ]  It    further    appeared,   that,   when    Eentsh   retired    from   *the 

business,  he  was  indebted  to  the  plaintiffs  to  the  amount  of  901. 
for  beer  supplied  to  him:  and  they  produced  the  note  with  an 
indorsement  thereon,  showing  that  70Z.  had  been  paid  on  account 
of  the  note, — 30Z.  out  of  the  lOOZ.  paid  by  Lowe  having  been 
appropriated  by  the  plaintiffs,  with  the  assent,  as  they  said,  of 
Eentsh,  to  the  payment  of  the  balance  of  his  beer  account. 

On  the  part  of  the  plaintiffs,  it  was  submitted,  that,  assuming 
the  facts  proved  on  the  part  of  the  defendant  to  be  true,  they 
afforded  no  defence  under  the  plea  of  payment. 

The  learned  Judge  was  of  that  opinion :  but  he  left  it  to  the 
jury  to  say  whether  they  thought  that  the  1001.  paid  by  Lowe 
was  received  by  the  plaintiffs  in  satisfaction  of  the  joint  and 
several  note  of  Eentsh  and  Smith,  or  to  be  applied  in  discharge 
of  Eentsh's  liability  generally. 

The  jury  found  that  the  money  was  paid  to  exonerate  Smith. 

A  verdict  was  thereupon  directed  to  be  entered  for  the  plaintiffs, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
or  a  verdict  for  him,  if  the  Court  should  think  the  defence 
established,  and  admissible  under  the  plea  of  payment. 

A  rule  nisi  having  been  granted  accordingly. 

Collier  now  showed  cause : 
The  question  is,  whether  the  facts  proved  amounted  to  payment 
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by  the  defendaot.   No  doubt,  according  to  the  authority  of  Whitcomb      Thorhr 
V.  Whiting  (i),  they  might  show  enough  to  take  the  case  out  of  the       smTth. 
Statute  of  Limitations.     But  this  is  a  question  of  pleading.    There 
was  no  privity  between  the  plaintiffs  and  the  defendant,  nor  any 
specific  appropriation  at  the  time  Bussell's  payment  was  made; 
nor  was  the  note  *now  in    question   produced.     In  PhiUips  v.       [  •661  ] 
Warren  (2),  it  was  held  that  payment  of  a  bill  by  a  third  person, 
is  not  evidence  of  payment  by  the  acceptor. 

(Maule,  J. :  There,  the  bill  was  paid  by  one  who  thereby  became 
possessed  of  the  holder's  rights.  Here,  the  payment,  in  effect,  is 
by  a  joint  maker  of  the  note.  The  note  which  was  discharged  by 
Russell's  payment,  had  been  given  to  the  plaintiffs  in  satisfaction 
and  discharge  of  Eentsh  and  Smith's  note.  Lowe's  note  being 
paid,  both  are  paid.  When  the  circumstances  amount  to  payment, 
the  proper  thing  is  to  call  it  payment. 

Williams,  J. :  Lowe's  note  was  given  for  and  on  account  of 
Kentsh  and  Smith's  note.  Payment  of  the  former,  therefore,  was 
payment  of  the  latter.) 

The  mere  giving  a  bill  for  and  on  account  of  a  debt,  is  not 
payment:  Griffiths  v.  Owen{s);  James  v.  Williams  {4) ;  Piice  v. 
Price  (5),     The  finding  was  in  the  very  teeth  of  the  evidence. 

Mac  Ovhrey  and  R.  Kettle,  in  support  of  the  rule : 

The  payment  by  Russell  of  Lowe's  note,  which  had  been  given 
in  satisfaction  of  the  note  originally  given  by  Kentsh  and  Smith, 
and  which  payment  the  jury  found  *was  made  for  the  purpose  of  [  *^^^  ] 
exonerating  Smith,  was  clearly  admissible,  and  proved  the  plea. 
The  indorsement  on  Eentsh  and  Smith's  note  showed  an  admis- 
sion on  the  plaintiffs'  part  of  payment  at  all  events  to  the  extent 
of  701. ;  and  there  was  nothing  to  justify  the  appropriation  of  the 
remaining  802.  in  the  way  they  claimed  to  appropriate  it. 

(Maule,  J. :  I  do  not  understand  it  to  be  denied  on  the  other 
side  that  the  transaction  amounted  to  satisfaction :  it  is  suggested 
that  it  should  have  been  so  pleaded,  and  not  as  payment.) 

In  Sinclair  v.  Baggaley{6),  it  was  suggested  by  Alderson,  B.,  that 

(1)  2  Doug.  652.  (4)  13  M.  &  W.  828. 

(2)  14  M.  &  W.  379.  (5)  73  R  R.  476  (16  M.  &  W.  232). 

(3)  67  R.  R.  510  (13  M.  A  \V.  58).      (6)  51  R.  R.  601  (4  M.  &  W.  312), 
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TuoRNE      a  written  paper,  containing  a  statement  of  mutual  accounts  between 

Smith.       ^  creditor  and  a  bankrupt,  by  whom  it  was  signed,  and  bearing 

date  previous  to  the  bankruptcy,  showing  a  balance  due  to  the 

creditor,  was  evidence  of  payment,  and  not  of  set-off,  and  ought  to 

be  pleaded  as  such. 

(Williams,  J. :  There  was  a  plea  of  payment  in  James  v. 
WiUiavM{\),  and  the  whole  transaction  was  given  in  evidence 
under  it.) 

This  objection  might  have  been,  but  was  not,  taken  in   Smart 
V.  Nokes  (^). 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute,  to  enter 
a  nonsuit.  The  facts  are  these  :  The  plaintiffs,  being  the  holders 
of  the  joint  and  several  promissory  note  of  Kentsh  and  Smith 
for  lOOZ.,  received  from  one  Lowe  a  promissory  note  of  the  like 
amount,  in  satisfaction  and  exoneration,  as  the  jury  find, — and 
the  learned  Judge  is  not  dissatisfied  with  their  conclusion, — of 
Smith's  liability  upon  the  former  note ;  and  Lowe's  note  is  after- 
wards paid  by  Bussell.  It  is  admitted,  that,  if  Eentsh  had  paid 
the  note,  that  would  have  been  a  good  answer  under  this  plea. 
[  *663  ]  And  I  think  *it  is  equally  clear,  that  to  have  alleged  all  the  facts 
as  they  occurred,  would  have  been  a  mere  circuitous  mode  of 
pleading  payment.  I  think  the  evidence  was  admissible,  and  that 
a  nonsuit  must  be  entered. 

Maule,  J.: 

I  have  already  sufficiently  intimated  my  opinion,  in  the  course 
of  the  argument. 

Crbsswell,  J. : 

I  concur  with  the  rest  of  the  Court  in  thinking  that  I  was 
wrong  in  directing  the  verdict  to  be  entered  for  the  plaintiffs.  I 
think  the  circumstances  proved  to  the  satisfaction  of  the  jury,  and 
to  mine,  clearly  amounted  to  payment  on  account  of  Smith. 

Williams,  J.,  concurred. 

Rvh  absolute,  for  a  nomxdt. 
(1)  13  M.  &  W.  828.  (2)  64  £.  B.  885  (6  Man.  &  G.  911). 
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GRANT   V.  NORWAY  (I).  ism. 

Feb.  20. 
(10  C.  B.  665—689 ;  S.  C.  20  L.  J.  C.  P.  93  ;   15  Jur.  296.)  

The  master  of  a  ship  signing  a  bill  of  lading  for  goods  which  have  never         ^        J 
been  shipped,  is  not  to  be  considered  as  the  agent  of  the  owner  in  that 
behalf,  so  as  to  make  the  latter  responsible  to  one  who  has  made  advances 
upon  the  faith  of  bills  of  lading  so  signed. 

This  was  un  action  upon  the  case  by  the  indorsees  of  a  bill  of 
lading,  against  the  owners  of  a  vessel,  to  recover  the  amount  of 
advances  made  by  the  former  upon  the  bills  of  lading,  the  goods 
never  having  in  fact  been  shipped. 

The  declaration  stated,  that,  on  the  17th  of  April,  1846,  the 
defendants  were  possessed  of  a  certain  ship  or  vessel  called  the 
Belle^  lying  in  the  river  Hooghley,  at  Bengal,  being  then  bound 
for  London,  for  the  carriage  of  goods  and  merchandise,  to  be 
shipped  on  board,  for  freight  to  be  therefor  paid  to  the  defendants ; 
that  thereupon  the  defendants  gave  to  Messrs.  Biale,  Koch  &  Co., 
being  merchants  and  traders  then  in  credit  and  carrying  on 
business  in  Calcutta,  a  bill  of  lading,  signed  by  the  master  of  the 
said  ship,  who  was  then  and  there  the  ^servant  and  agent  of  the  [  *^^^  ] 
defendants  in  that  behalf,  and  purporting  to  state,  in  the  name  of 
the  said  master,  that  Biale,  Koch  &  Co.  had  shipped,  in  good 
order,  in  the  said  ship,  twelve  bales  of  silk,  marked  and  numbered 
as  in  the  margin  of  the  said  bill  of  lading,  and  that  the  same 
were  to  be  delivered  in  good  condition,  &c.,  unto  order  or  assigns, 
to  wit,  to  the  order  of  Biale,  Koch  &  Co.,  he  or  they  paying  freight 
at  bl.  per  ton,  &c. ;  that,  in  the  margin  of  the  said  bill  of  lading, 
were  certain  marks  and  numbers,  purporting  to  relate  to  the  said 
goods ;  that,  by  the  custom  of  merchants,  bills  of  lading  are 
commonly  pledged  and  deposited  by  the  holders  with  others  as  a 
security  for  the  payment  of  money,  as  the  defendants  well  knew  ; 
that  the  defendants,  by  such  delivery  of  the  said  bill  of  lading, 
enabled  Biale,  Koch  &  Co.  to  deposit  the  said  bill  of  lading  with 
other  persons  as  a  security  for  the  payment  of  money,  and  that, 
in  fact,  Biale,  Koch  &  Co.  afterwards  indorsed  the  said  bill  of 
lading  to,  and  deposited  the  same  with,  the  plaintiffs  as  a  security 
for  the  payment  of  a  large  sum  of  money,  to  wit,  the  sum  of 
ly6842.,  being  the  amount  of  an  unpaid  bill  of  exchange  of  which 

(1)  Approved     in    Whitechurch    v.  Compania      Naviera     Vasconzada      v. 

Cavanagh  [1902]  A.  C.  117,  71  L.  J.  Churchill  and  Sim  [1906]  I  K.  B.  237, 

K.  B.  400 ;  and  see  Coxy.  Bruce(lSSe)  75  L.  J.  K  B.  94.— J.  G.  P. 
18  Q.  B.  D.  147,  66  L.  J.  Q.  B.  121 ; 
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Grant       the  plaintiffs,  at  the  request  of  Biale,  Koch  &  Co.,  then  became 

Norway.  ^^^  were  the  indorsees  and  bond  fide  holders  for  value,  and  of 
which  Biale,  Koch  &  Co.  were  the  drawers,  and  which  bill  of 
exchange,  bearing  date  the  18th  of  April,  1846,  was  by  them  the 
said  Biale,  Koch  &  Co.  drawn  upon  Messrs.  Johnson,  Cole  &  Co., 
London,  and  whereby  they  requested  the  drawees,  at  ten  months' 
date,  to  pay  to  them  the  said  drawers,  or  order,  the  said  sum  of 
1,684Z.,  and  to  place  the  same,  with  or  without  advice,  to  account 
of  shipments  of  silk  per  Belle,  and  rice  per  Castle  Eden,  and  the 
said  Biale,  Koch  &  Co.  then  indorsed  the  said  bill  of  exchange  to 
the  plaintiffs ;  that  the  plaintiffs  were  induced  by  Biale,  Koch  & 

[  ♦687  J  Co.  to  *become  the  indorsees  and  holders  of  the  said  bill  of 
exchange,  and  to  give  value  for  the  same  to  the  amount  of  1,684/., 
by  the  deposit  of  the  said  bill  of  lading,  but  for  which  they  would 
not  have  given  value  nor  become  indorsees  and  holders  thereof ; 
that  the  plaintiffs,  confiding  in  the  truth  of  the  said  bill  of  lading, 
and  believing,  by  reason  of  its  contents,  that  the  goods  therein 
described  had  been  and  were  shipped  on  board  the  said  ship, 
deliverable  under  the  said  bill  of  lading  to  the  order  of  Biale, 
Koch  &  Co.,  consented  to,  and  did,  give  value  for  the  said  bill  of 
exchange;  that,  if  true,  the  goods  mentioned  in  the  bill  of  lading 
would  have  been,  according  to  the  custom  of  merchants,  deliverable 
to  the  plaintiffs  as  holders  thereof ;  that  the  said  ship  sailed,  and 
arrived  in  London  on  &c. ;  but  did  not  convey  or  deliver  the  said 
supposed  goods ;  that  the  said  goods  in  the  said  bill  of  lading 
mentioned  never  were  shipped  in  and  upon  the  said  ship;  that 
the  said  bill  of  exchange  was  afterwards,  when  the  same  became 
due,  duly  presented  for  payment  to  the  drawees,  and  dishonoured, 
and  that  the  plaintiffs  were  still  holders  thereof  for  value,  and 
unable  to  procure  payment  of  the  said  bill  of  exchange,  and  the 
money  for  securing  the  payment  of  which  the  said  bill  of  lading 
was  so  deposited,  still  remained  due,  and  the  plaintiffs  were  unable 
to  procure  payment  thereof ;  and  that,  by  reason  of  the  premises, 
and  of  the  misconduct  of  the  defendants  as  aforesaid,  the  plaintiffs 
had  lost  and  been  deprived  of  the  said  money  for  the  securing  the 
payment  of  which  the  said  bill  of  lading  was  so  deposited,  to  wit, 
the  said  sum  of  1,684{.  in  the  said  bill  of  exchange  mentioned, — 
to  the  plaintiffs'  damage,  &c. 

Pleas :  first.  Not  guilty ;  secondly,  that  the  said  ship  was  not 
bound,  as  in  the  declaration  mentioned,  for  the  carriage  of  goods,  &c.y 

[  *668  ]      for  freight,  &c.,  as  in  the  declaration  *mentioned  ;  thirdly,  that  the 
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said  bill  of  lading  was  not  signed  by  the  master  of  the  said  ship,  in  Gbant 
manner  and  form  as  in  the  declaration  mentioned  ;  fourthly,  that  the  Norway. 
said  master  was  not  the  servant  or  agent  of  the  defendants  in  that 
behalf,  in  manner  and  form  as  in  the  declaration  mentioned  ; 
fifthly,  that  the  defendants  did  not  enable  the  said  persons  in  the 
declaration  mentioned,  to  deposit  the  said  bill  of  lading  with  other 
persons  as  a  security  for  the  payment  of  money,  in  manner  and  form 
as  in  the  declaration  alleged ;  sixthly,  ihat  the  defendants  did  not 
deliver  to  the  said  persons  in  the  declaration  mentioned  the  said 
bill  of  lading  therein  mentioned,  in  manner  and  form  as  in  the 
declaration  alleged. 

Upon  these  pleas  the  plaintiffs  joined  issue. 

At  the  trial,  before  Wilde,  Ch.  J.,  at  the  sittings  at  Guildhall 
after  Trinity  Term,  1849,  the  jury  found  a  verdict  for  the  plaintiffs 
on  the  issues  joined  upon  the  second  and  third  pleas :  and,  as  to 
the  residue  of  the  issues,  a  special  verdict  was  found,  stating  in 
substance  as  follows : 

The  plaintiflfs,  during  the  year  1846,  and  thence  hitherto,  had 
carried  on  business  as  merchants,  at  Calcutta,  under  the  firm  of 
Gladstone  &  Co. 

During  the  month  of  April,  1846,  the  defendants  were  possessed 
of,  and  owners  of,  the  Belle,  then  lying  in  the  river  Hooghley,  at 
Calcutta,  bound  for  London,  by  charter-party  for  the  conveyance  of 
goods  for  freight ;  Henry  Tillman  being  the  master  appointed  by 
the  defendants. 

On  the  17th  of  April,  in  that  year,  Henry  Tillman,  being  such 
master,  and  professing  to  act  as  such,  signed  and  delivered  to  Biale, 
Koch  &  Co.,  in  the  declaration  mentioned,  being  merchants  and 
traders  then  in  credit  and  carrying  on  business  in  Calcutta,  a  bill 
of  lading,  *in  the  usual  form,  as  follows,  and  numbered  in  the  [  *^^^  3 
margin : 

"  Shipped,  by  the  grace  of  God,  in  good  order  and  well  condi- 
tioned, upon  the  good  ship  Belle,  whereof  is  master  for  this*present 
voyage  Henry  Tillman,  and  now  riding  at  anchor  in  the  Hooghley, 
and  bound  for  London,  twelve  bales  of  silk,  numbered  as  in  the 
margin,  to  be  delivered  in  the  like  good  order  at  London,  the  act  of 
God,  the  Queen's  enemies,  &c.,  excepted,  unto  order  or  assigns,  he 
or  they  paying  freight  51.  per  ton,  &c.  In  witness  whereof  the  said 
master  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor 
and  date,  the  one  of  which  being  accomplished,  the  other  two 
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Grant       to  stand  void.    Dated  this   17th   day  of  April,   1846.     Contents 
Norway,     unknown. 

(Signed)       "H.  Tillman." 

The  bill  of  lading  was  indorsed  "  Biale,  Koch  &  Co." 

By  the  custom  of  merchants,  bills  of  lading  are  commonly 
pledged  and  deposited  by  the  holders  with  others  as  a  security  for 
the  payment  of  money. 

By  such  delivery  of  the  said  bill  of  lading,  Biale,  Koch  &  Co. 
were  enabled  to  pledge  and  deposit  the  said  bill  of  lading  with  other 
persons  as  a  security  for  the  payment  of  money :  and,  on  the  18th 
of  April,  1846,  the  plaintiffs  purchased  from  Biale,  Koch  &  Co.,  who 
then  indorsed  and  delivered  to  the  plaintiffs  for  full  value,  the  bill 
of  exchange  for  1,6842.  in  the  declaration  mentioned,  upon  the 
terms  that  the  payment  of  the  amount  of  the  bill  of  exchange 
should  be  secured  by  the  deposit  of  the  said  bill  of  lading,  which 
they  also  indorsed  to  the  plaintiffs,  and  deposited  with  them  for 
that  purpose. 

The  bill  of  exchange  was  drawn  by  Biale,  Koch  &  Co.,  and 
requested  the  drawees  to  pay  1,684Z.  at  ten  months,  to  the  drawers, 
[  *670  ]       or  order,  and  to  place  the  same,  with  or  *without  advice,  to  account 
of  shipments  of  raw  silk  per  Belle,  and  rice  per  Castle  Eden. 

The  bill  was  accepted,  payable  at  No.  6,  Great  Winchester 
Street,  "  on  delivery  of  the  shipping  documents  against  which  this 
bill  is  drawn." 

The  plaintiffs  were  induced  by  Biale,  Koch  &  Co.  to  give  value 
for,  and  to  become  the  indorsees  of,  the  bill  of  exchange,  by  the 
deposit  of  the  bill  of  lading.  If  true,  and  if  the  goods  had  really 
been  shipped,  the  bill  of  lading  would  have  been  an  available 
security  to  the  plaintiffs,  of  the  value  of  780/.,  and  the  goods 
deliverable  to  them  as  holders  of  the  bill  of  lading. 

The  vessel  sailed,  and  arrived  in  London :  but  the  goods  were 
never  shipped ;  and  the  contents  of  the  bill  of  lading  w^ere 
untrue. 

The  bill  of  exchange,  of  which  the  plaintiffs  were  still  holders, 
had  been  presented  for  payment,  and  was  still  due,  and  also  the 
1,684Z.,  for  securing  the  payment  of  which  to  the  extent  of  7802., 
the  bill  of  lading  was  deposited. 

The  goods  to  be  shipped  on  board  at  Calcutta,  were  to  be  shipped 
in  pursuance  of  a  charter-party  entered  into  in  London,  on  the 
24th   of    September,    1845,    between    the  defendants  and  Biale, 
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Koch  &  Go. ;  and  the  vessel  was  lying  in  the  Hooghley,  and  bound       Grant 
for  London,  as  before  mentioned,   in  pursuance  of  the  charter-      nokwat. 
party,  and  in  the  course  of  the  voyage  therein  mentioned. 

The  case  was  argued  in  the  last  Term,  before  Jervis,  Ch.  J., 
Cresswell,  J.,  and  Williams,  J. 

Crowder  (with  whom  were  Channell,  Serjt.,  and  Bovilt),  for  the 
plaintiffs : 

The  defendants  are  liable  for  the  act  of  the  master  in  signing 
bills  of  lading  importing  that  goods  had  been  shipped,  and  thus 
inducing  the  plaintiffs  to  part  with  their  money,  which  but  for  his  act 
they  would  not  have  done.  The  master  is  the  general  *agent  of  the  [  *67i  ] 
owner  to  conduct  the  business  of  the  ship :  part  of  that  business, 
and  a  most  material  and  responsible  part,  is,  the  signing  of  bills  of 
lading.  [He  cited  Abbott  on  Shipping  (i),  Pothier's  Treatise  on 
Obligations  or  Contracts  (2),  and  Story  on  Agency  (s).] 

(Jbbvis,  Ch.  J. :    If  the  master's  authority  is,  to  sign  bills  of       [  674  ] 
lading  only  upon  receiving  the  goods  on  board,  the  owner  does  not 
hold  him  out  as  his  agent  until  he  receives  the  goods. 

Cbbsswbll,  J. :  If,  as  you  say,  the  authority  of  the  master  is  not 
a  special  authority,  but  a  general  authority  which  is  conferred  upon 
him  by  law,  the  extent  of  that  authority  must  be  known  to  all  persons 
who  take  bills  of  lading.) 

It  is  not  contended  that  the  master  has  a  general  authority  to  give 
bills  of  lading  without  receiving  the  goods. 

(Cresswell,  J.:  Here,  the  apparent  authority  of  the  master  seems 
to  have  been  more  limited  than  his  real  authority.) 

The  negotiability  of  bills  of  lading  has  long  since  been  established  : 
Liickbarrow  v.  Mason  (4). 

(Jebvis,  Ch.  J. :  In  that  case,  Buller,  J.,  intimates,  that,  in  a 
case  like  the  present,  the  master  would  be  liable.  ''A  bill  of 
lading,"  he  says,  "  is  an  acknowledgment  by  the  captain  of  having 

(1)  Part  n.  Ch.  IV.  §  1;  Part  UL  (?)  3rd  ed.  Ck.  VI.  §§  116,  119, 
Ch.  II.  §  5,  8th  ed.  and  127. 

(2)  Evans's    Translation,    Vol    I.  (4)  1  11.  R  425  (2  T.  E.  63). 
Part  II.  c.  6,  Art.  II.  §  1,  p.  300. 
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Grant       received  the  goods  on  board  his  ship  :  therefore,  it  would  be  a  fraud 
KoRWAT.     ^^  ^^^  captain  to  sign  such  a  bill  of  lading,  if  he  had  not  received 
the  goods  on  board;  and  the  consignee  would  be  entitled  to  his 
action  against  the  captain  for  the  fraud.") 

It  would  be  hard  indeed  upon  the  indorsee  of  the  bill  of  lading,  who 
r  *676  ]  has  no  means  of  knowing  ^whether  the  master  has  received  the 
goods,  but  takes  it  upon  the  faith  of  his  signature,  to  hold  that  he 
has  no  remedy  against  the  owner.  Such  a  doctrine  will  go  very 
far  to  destroy  the  negotiability  of  these  instruments.  If  the  owner's 
authority  to  the  master  is  limited  to  goods  actually  received  on 
board,  the  owner  would  not  be  responsible  for  any  wrongful  act  by 
the  master.  Suppose  the  master  receives  six  bales  of  silk,  and 
signs  a  bill  of  lading  for  twelve, — ^is  the  owner  responsible  for  the 
six,  and  not  for  the  others  ? 

(Jervis,  Gh.  J.:  That  is  the  very  point  which  we  have  before  us.) 

In  Howard  v.  TiLcker  (i),  goods  being  shipped  in  India  for  London, 
on  account  of  3  person  there,  the  bill  of  lading  was  forwarded  to 
him,  and  he  indorsed  it  over  for  value :  the  bill  of  lading,  signed 
by  the  captain,  stated  the  freight  to  have  been  paid  in  Bengal,  but 
it  was  found,  after  the  above  transfer,  that  the  freight  had  never 
been  paid,  through  the  default  of  the  shippers :  it  was  held,  that 
the  ship-owners,  who  detained  the  goods,  could  not  claim  payment 
of  the  freight  from  the  assignees  of  the  bill  of  lading.  In  giving 
judgment,  the  Goubt  say :  *^  The  point  contended  for,  is,  that  an 
owner  having  given  a  bill  of  lading,  by  which  freight  appears  to 
have  been  paid  before  the  ship's  departure  from  India,  is  still  not 
estopped,  as  against  the  assignee  of  such  bill,  from  claiming  freight 
when  the  vessel  arrives  here.  We  think  such  a  position  cannot 
be  supported,  and  that,  if  we  were  to  sanction  it,  a  door  would  be 
opened  to  many  frauds."  It  is  impossible  to  distinguish  that  case 
in  principle  from  the  present,  without  drawing  some  such  line  as 
that  suggested  by  the  Lord  Ghief  Justice,  viz.  that  the  master 
is  only  the  agent  of  the  owner  to  sign  bills  of  lading  when  he 
receives  the  goods,  a  position  for  which,  it  is  submitted,  there  is 
[  *676  ]  no  authority.  In  Berkley  v.  Wailing  (2),  a  declaration  *in  assumpsit 
stated  that  the  defendants  Watling  and  Nave  were  owners  of  a  ship  ; 
that,  in  consideration  that  the  plaintiff  at  their  request  shipped 
goods  on  board  to  be  delivered  to  him,  Watling  and  Nave  promised 
(1)  35  E.  E.  418  (1  B.  &  Ad.  712).  (2)  45  E.  E.  660  (7  Ad.  &  El.  29). 
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to  deliver;  assigning  for  breach,  non-delivery.  Nave  pleaded  Grant 
separately,  and  traversed  the  shipment.  On  the  trial,  the  plaintiff  nobwat. 
produced  a  bill  of  lading,  signed  by  the  captain  of  the  ship,  trans- 
mitted to  the  plaintiff  by  Watling,  stating  the  goods  to  be  shipped 
by  Watling,  to  be  delivered  to  the  plaintiff  or  his  assigns.  Proof 
also  was  given  to  show  that  the  plaintiff  held  the  bill  for  value. 
Watling  was  the  managing  owner.  It  was  held,  that  Nave  might 
produce  evidence  that  the  goods  were  not  shipped  in  fact,  and  was 
not  estopped  by  the  bill  of  lading,  supposing  such  estoppel  to  exist 
in  general,  inasmuch  as  the  plaintiff  could  support  his  issue  only 
by  making  Watling  his  agent,  and,  if  Watling  was  so,  the  plaintiff 
was  cognisant,  through  him,  of  the  fact. 

(Jbbvis,  Gh.  J. :  The  point  now  under  discussion  was  incidentally 
mentioned  by  Littledale,  J.  and  my  brother  Patteson  in  that 
case.) 

Bates  V.  Todd  (i)  shows  that  a  bill  of  lading  is  not  conclusive  as 
between  the  shippers  of  the  goods  and  the  owners  of  the  ship ;  but 
that  the  owners  may  show  that  less  goods  than  those  specified  in 
the  bill  of  lading  were  shipped,  the  master,  who  signed  the  bill  of 
lading  being  misled  by  the  fraud  of  the  agent  of  the  shippers.  In 
Etvbank  v.  Nutting  (2),  it  was  held  that  trover  lies  against  a  ship- 
owner for  a  sale  by  the  master,  of  goods,  at  a  place  short  of  their 
port  of  destination,  under  circumstances  not  inconsistent  with  the 
general  scope  of  the  authority  conferred  upon  the  master  by  the 
owner.  The  effect  of  a  bill  of  lading  was  a  good  deal  considered 
in  the  case  of  Jenkyns  v.  *U8bome  (8).     *     *     *  [  •677  ] 

(Williams,  J. :  The  authority  of  that  case  is,  merely  to  deny  to 
a  delivery  order  the  qualities  which  are  stated  to  belong  to  a  bill 
of  lading.) 

The  negotiability  of  a  bill  of  lading  is  certainly  more  restricted  than 
that  of  a  bill  of  exchange. 

(Cbesswbll,  J. :  The  proper  phrase  is,  that  the  property  in  the 
goods  passes  by  indorsement  of  the  bill  of  lading:  Thompson  v. 
Dominy  (4).) 

Take  the  ordinary  case  of  an  authority  to  draw,  accept,  or  indorse 

(1)  42  B.  E.  766  (1  Moo.  &  Eob.  (8)  66  B.  E.  767  (7  Man.  &  G.  678). 
106).  (4)  14  M.  &  W.  403. 

(2)  78  B.  B.  830  (7  C.  B.  797). 
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Gbaht       bills  of  exchange.     In  BotUton  v.  ArUden  (1),  it  was  held  "  that  a  note 
No^AT.     under  the  hand  of  an  apprentice  shall  bind  his  master,  where  he  is 

allowed  to  deliver  out  notes,  though  the  money  is  never  applied  to 

the  master's  use." 

(Grbsswell,  J. :  That  means,  rather,  the  allowing  an  apprentice 
to  acknowledge  the  receipt  of  money.) 

In  Prescott  v.  Flinn  (2),  from  the  fact  that  the  defendants'  confiden- 
tial clerk  had  been  accustomed  to  draw  cheques  for  them,  that,  in 
[  •678  ]  one  instance,  *at  least,  they  had  authorised  him  to  indorse,  and,  in 
two  other  instances,  had  received  money  obtained  by  his  indorsing 
in  their  name,  a  jury  was  held  warranted  in  inferring  that  the 
clerk  had  a  general  authority  to  indorse.  The  general  doctrine  is 
also  considered  in  Llewellyn  v.  Winckworth  (3)  and  Alexander  v. 
Mackenzie  (4). 

(Grbsswell,  J. :  The  distinction  between  that  class  of  cases  and 
thid,  is,  that,  where  a  clerk  or  other  person  accepts  or  indorses  for 
his  employers,  if  he  is  acting  within  the  scope  of  his  authority,  the 
employers  are  in  the  same  position  as  if  they  had  themselves 
accepted  or  indorsed.) 

The  master  of  a  ship,  assuming  that  he  has  special  directions 
from  his  owners  as  to  the  form  of  the  bills  of  lading,  being  clothed 
with  an  apparent  authority  as  master,  which  enables  him  to  impose 
upon  third  persons,  his  owners  are  clearly  responsible  for  his  acts, 
whether  of  negligence  or  of  fraud.  In  Hem  v.  Nichols  {&),  in  an 
action  on  the  case  for  a  deceit,  the  plaintiff  set  forth  that  he  bought 

several  parcels  of  silk  for silk,  whereas  it  was  another  kind 

of  silk,  and  that  the  defendant,  well  knowing  this  deceit,  sold  it  to 

him  for silk  :  on  the  trial,  upon  Not  guilty,  it  appeared  that 

there  was  no  actual  deceit  in  the  defendant,  who  was  the  merchant, 
but  that  it  was  his  factor  beyond  sea ;  and  the  doubt  was,  if  this 
deceit  could  charge  the  merchant.  But  Holt,  Gh.  J. ,  was  of  opinion 
''that  the  merchant  was  answerable  for  the  deceit  of  his  factor, 
though  not  criminaliter,  yet  civiliter ;  for,  seeing  somebody  must 
be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs 
and  puts  a  trust  and  confidence  in  the  deceiver  should  be  a  loser, 
than  a  stranger." 

(1)  3  Salk.  234 ;  1  Ld.  Eay.  224.  (4)  6  C.  B.  766. 

(2)  35  B.  B.  508  (9  Bing.  19).  (5)  1  Salk.  289. 

(3)  67  B.  B.  751  (13  M.  &  W.  698). 
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(Crbsswell,  J. :  There,  the  factor  entered  into  a  contract  with  Grant 

the  plaintiff  for  his  employer.     Here,  you  are  a  step  further  off.  xobwat. 

You  say,  *your  agent,  with  whom  I  made  no  contract,  has  enabled  [  •679  ] 
a  man  with  whom  I  did  contract,  to  cheat  me.) 

This  is  a  question  between  a  stranger  and  a  man  in  whom  the 
defendants  put  their  confidence  and  trust.  In  Pickering  v.  Bmk  (i), 
where  a  purchaser  of  hemp  lying  at  wharfs  in  London,  had,  at  the 
time  of  his  purchase,  the  hemp  transferred  in  the  wharfinger's 
books  into  the  name  of  the  broker  who  effected  the  purchase  for 
him,  and  whose  ordinary  business  it  was  to  buy  and  sell  hemp, — 
this  was  held  to  give  the  broker  an  implied  authority  to  sell  it, 
and  that  his  sale  and  receipt  of  the  money  bound  his  unknown 
principal.  Whitehead  v.  Tuckett  (2)  is  to  the  same  effect.  The 
general  principle  pervading  all  these  cases,  is,  that  he  who  places 
a  man  in  a  position  which  enables  him,  acting  as  his  general 
agent,  to  obtain  a  false  credit,  is  himself  liable. 

(Gbbsswell,  J. :  Suppose  this  were  not  the  case  of  an  indorsee 
of  a  bill  of  lading,  but  that  of  the  owner  of  the  goods,  who  really 
sent  them  by  a  carrier  for  the  purpose  of  their  being  shipped,  and 
the  master  gives  a  receipt  to  the  owner  of  the  goods,  but  the  carrier 
fails  to  deliver  them  :  in  that  case,  the  owner  would  be  induced  by 
the  captain's  receipt  to  abstain  from  pursuing  the  thief :  but,  is 
the  indorsee  of  the  bill  of  lading,  under  the  circumstances  supposed, 
in  the  same  position  as  the  original  owner  of  the  goods  ?) 

He  certainly  is  not  in  a  worse  position.  The  true  principle  upon 
which  the  decision  of  this  case  will  turn,  is  that  put  by  Lord 
Denman,  in  Tiiieman  v.  Loder  (3).  "  Here,"  says  his  Lordship, 
"  is  the  case  of  one  exclusively  an  agent  for  another,  and  in  that 
light  only  regarded  by  the  customer.  Having  full  authority  so  to 
represent  himself,  he  forms  the  design  in  his  own  mind,  to  divert 
one  of  his  numerous  contracts  from  its  expected  destination,  to 
some  purpose  *of  his  own.  But  that  design  cannot  operate  to  [  *680  ] 
oust  the  opposite  party  of  those  rights  against  the  principal  which 
both  the  principal  and  agent  had  by  their  conduct  concurred  in 
persuading  him  that  he  possessed."  Here,  the  captain  has  an 
unlimited  authority  to  sign  bills  of  lading  for  goods  received.     If 

(1)  13  H.  E.  364  (15  East,  38).        (3)  52  R.  B.  451,  454  (11  Ad.  &  El. 

(2)  13  B.  E  509  (15  Eaat,  400).      589). 
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Grant       he  exceeds  his  authority,  or  deceives  third  persons,  it  is  bat  just 
Norway,     that  the  owner  should  be  responsible. 

Butt  (with  whom  was  Cleashy)^  contra  : 

Upon  the  facts  stated  in  this  special  verdict,  the  defendants  are 
clearly  not  liable  to  the  plaintiffs  for  the  consequences  of  the  master's 
improvident  act  in  signing  bills  of  lading  when  he  had  not  actually 
received  the  goods  on  board.  The  master  of  a  ship  is  not,  as  is 
contended  on  the  other  side,  the  general  agent  of  his  owners.  He 
is  their  agent  only  to  a  special  and  limited  extent.  His  authority 
is  to  be  gathered  from  the  nature  of  his  employment.  He  is  to 
receive  goods  on  board  the  ship,  to  give  bills  of  lading  for  goods 
so  received,  to  make  contracts  for  freight,  and  to  take  due  and 
proper  care  of  the  goods  whilst  on  board.  It  is  not  his  duty,  neither 
has  he  any  authority,  to  sign  bills  of  lading  for  goods  which  have 
never  been  shipped.  In  no  case  is  a  principal  bound  by  the  acts 
of  his  agent  not  within  the  scope  of  his  authority.  Story,  in  his 
treatise  on  the  Law  of  Agency,  after  speaking  of  the  liability  of  the 
principal  for  tort  or  negligence  of  the  agent,  says,  in  §  456,  "  But, 
although  the  principal  is  thus  liable  for  the  torts  and  negligences 
of  his  agent,  yet  we  are  to  understand  the  doctrine  with  its  just 
limitations,  that  the  tort  or  negligence  occurs  in  the  course  of  the 
agency  :  for,  the  principal  is  not  liable  for  the  torts  or  negligences 
of  his  agent  in  any  matters  beyond  the  scope  of  the  agency,  unless 
he  has  expressly  authorised  them  to  be  done,  or  he  has  subsequently 
adopted  them  for  his  own  use  or  benefit." 

[  •681 J  (Cresswbll,  J. :  Mr.  Crowder  says,  *true  it  is  that  it  is  well 

known  that  the  captain's  real  authority,  is,  to  sign  bills  of  lading 
only  for  goods  that  are  actually  put  on  board  the  ship :  but,  he  says, 
there  is  an  apparent  authority  to  sign  all  bills  of  lading  without 
restriction.  Try  that  by  the  test  of  a  partner's  authority  to  sign 
bills  of  exchange  for  the  purpose  of  the  trade.  One  draws  or 
accepts  a  bill  in  fraud  of  his  partner, — what  answer  does  this 
afford  to  a  bond  fide  holder  for  value  ?) 

The  similitude  between  bills  of  lading  and  bills  of  exchange,  is  not 
very  perfect :  if  they  were  in  all  respects  analogous,  the  argument 
on  the  other  side  would  be  much  more  formidable.  But  there  is  a 
manifest  distinction  between  cases  of  contract  and  tort :  the  indorse- 
ment of  a  bill  of  exchange  transfers  the  contract;  not  so  the 
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indorsement  of  a  bill  of  lading ;  the  contract  between  the  shipper  Gbant 
and  the  owner  remains  unassignable.  In  Story  on  Agency,  §  119,  nobwat. 
it  is  said  the  master  is  ordinarily  intrusted  with  the  authority,  *'  in 
cases  of  a  general  ship,  of  receiving  goods  on  board  on  freight,  and 
of  signing  bills  of  lading  for  the  same."  Most  of  the  authorities 
are  collected  in  the  case  of  Wilde  v.  Oibson  (i),  where  the  House 
of  Lords  resolved,  amongst  other  points,  that,  to  set  aside  a 
purchase,  perfected  by  conveyance  and  payment  of  the  purchase- 
money,  for  fraudulent  concealment  by  the  vendor  of  a  defect  in  the 
title,  where  there  was  no  warranty  or  statement  that  there  was  no 
defect,  proof  of  concealment  by  the  vendor's  agent  is  not  sufficient, 
there  must  be  proof  of  direct  personal  knowledge  and  concealment 
by  the  principal.  Lord  Campbell,  in  the  course  of  the  argument 
of  that  case,  observes  (2) :  "  In  an  action  upon  contract,  the 
representation  of  an  agent  is  the  representation  of  the  principal ; 
but,  in  an  action  on  the  case,  for  deceit,  the  misrepresentation  or 
^concealment  must  be  proved  against  the  principal."  And  in  giving  [  *682  ] 
his  judgment,  his  Lordship  further  enlarges  upon  that  distinction  (s). 
Howard  v.  Tucker  (4)  is  distinguishable  from  this  case.  There,  the 
captain  received  the  goods,  and  signed  a  bill  of  lading  purporting 
that  freight  had  been  paid  in  Bengal,  which  he  clearly  had 
authority  to  do.  That  being  so,  it  was  not  competent  to  the  owner 
to  detain  the  goods,  as  against  the  assignee  of  the  bill  of  lading,  for 
freight. 

(Gresswbll,  J. :  Had  the  captain  authority  to  give  a  bill  of  lading 
acknowledging  that  freight  had  been  paid, when  in  fact  it  had  not  ? 

Jervis,  Gh.  J. :  The  case  of  Howard  v.  Tucker  does  not  seem  to 
have  undergone  much  discussion.) 

In  Ewbank  v.  Nutting  (6),  the  goods  were  sold  by  the  captain  with- 
out necessity :  there  could  be  no  doubt,  therefore,  that  the  owner 
was  liable.  The  extent  of  the  liability  of  the  principal  for  the 
acts  of  his  agent,  is  much  discussed  in  Comjoot  v.  Fowke  (6), 
Fuller  V.  Wilson  (7),  Moens  v.  Heyworth  (8),  Taylor  v.  Ashton  (9),  and 
Evans  v.  Collins  (10),  all  of  which  cases  are  commented  upon  in  the 
notes  to  Pasley  v.  Freeman,  in  Smith's  Leading  Cases.     In  Jarmain  v. 

(1)  73  R.  B.  191  (1  H.  L.  C.  605).      (7)  3  Q.  B.  58,  1009 ;  2  Gale  &  D. 

(2)  73  R.  R.  197  (1  H.  L.  0.  615).  460;  3  Gale  &  D.  570. 

(3)  73  R.  R.  209  (1  H.  L.  C.  633).      (8)  62  R.  R.  654  (10  M.  &  W.  U7). 

(4)  35  R.  R.  418  (1  B.  &  Ad.  712).      (9)  63  R.  R.  635  (11  M.  &  W.  401). 

(5)  78  R.  R.  830  (7  C.  B.  797).        (10)  64  R.  R.  647  (5  Q.  B.  804, 820). 

(6)  55  R.  R.  655  (6  M.  &  W.  358). 
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Grakt       Hooper  (i),  in  trespass  quare  domum  /regit  against  the  sheriff  and 
Norway,     -^-i  ^^^  sheriff  justified  under  a  fi.fa.  issued  against  the  goods  of  the 
plaintiff  by  A. :  to  this  plea  the  plaintiff  replied,  that  the  JL  fa.  did 
not  issue  against  the  goods  of  the  plaintiff.    It  appeared  that  A. 
had  obtained  judgment  against  Joseph  Jarmain,  who  was  the  son 
of  the  plaintiff,   and   thereupon  issued   a  Ji.  fa.  against  Joseph 
[  *688  ]      Jarmain,  without  *any  further  description,  under  which  the  goods 
of  Joseph  Jarmain  the  elder  were  taken :  and  it  was  held,  that  the 
writ  afforded  no  justification  to  the  sheriff;  and  that  A.  was  also 
liable  in  trespass,  notwithstanding  he  was  not  proved  to  have  in 
any  way  interfered,  beyond  giving  instructions  to  the  attorney  to 
sue  Joseph  Jarmain,  the  son.    In  giving  the  judgment  of  the  Court 
in   that  case,   Tindal,   Gh.   J.,   says (2):    ''As  to  the    defendant 
Heenan,  the  only  question  in  his  case  is,  whether  he  is  bound  by 
the  act  of  his  attorney,  in  giving  the  directions  to  the  sheriff'  to 
take  the  goods  of  the  plaintiff.     That  the  plaintiff  in  the  original 
action  is  liable  in  trespass,  if  the  sheriff  by  his  own  order  takes  the 
goods  of  a  stranger  in  execution,  is  clear  law :    2  Boll.  Abr.  558, 
1.  5, 10.    And  it  appears  to  us  that  the  direction  given  by  the  attorney 
is  a  direction  given  by  an  agent  within  the  scope  of  his  authority, 
and  binds  the  principal.     The  attorney  has  the  general  conduct  of 
the  cause;*  he  is  the  only  person  with  whom  the  sheriff  has 
communication :  and,  in  taking  a  step  essentially  necessary  for  the 
benefit  of  the  client,  that  is,  for  the  obtaining  the  fruit  of  his  judg- 
ment, we  think  he  cannot  be  held  to  have  acted  beyond  his  authority, 
though  he  has  miscarried  in  its  execution.    And,  when  it  is  argued 
that  he  cannot  be  his  agent  in  giving  false  information,  the  answer 
is,  that,  if  his  agent  to  do  the  particular  act,  the  client  must  stand 
to  the  consequences  if  he  acts  inadvertently  or  ignorantly."    Here, 
however,  the  captain  was  not  acting  within  the  scope  of    his 
authority  in  signing  bills  of  lading  for  goods  which  he  had  never 
received :  the  act  done  by  him  was  as  distinct  from  his  authority 
as  if  he  had  committed  an  assault  or  any  other  crime.     That  the 
consignee  could  acquire  no  property  in   the   goods   under  a  bill 
of  lading  so  signed,  is  clear  from  the  cases  of  Osey  v.  Oardner  (a) 
[  *684  ]       and  Begbie  *y.  Clarke  (4).     The  transaction  was  there  treated  as  a 
mere  fraud.    In  no  case  is  the  master  or  the  principal  responsible 
for  the  act  of  his  servant  or  agent,  where  the  act  done  is  not  done 

(1)  64  R.  R.  861  (6  Man.  &  O.  827).   405). 

(2)  64  R.  R.  871  (6  Man.  &  G.  849).    (4)  Cooke  &  Alcock,  150  (Iriah). 

(3)  17  R.  R.  663  (Holt.  N.  P.  C. 
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fairly  within  the  scope  of  the  authority  conferred  upon  him :  Gbant 
M*Manus  v.  Crickett  (i)  ;  Croft  v.  Alison  (2)  ;  Hutchinson  v.  The  nobwat. 
York,  Newcastle f  and  Berwick  Railway  Company  (3) ;  Wigmore  v. 
Jay  (4).  With  respect  to  the  suggestion  that  the  owner,  who 
appoints  the  captain,  thereby  places  him  in  a  position  to  impose 
upon  the  world,  the  obvious  answer  is,  that  he  appoints  him  in  the 
expectation  that  he  will  do  his  duty,  and  nothing  else. 

Crowder,  in  reply : 

The  master  of  a  ship  is  especially  classed  amongst  those  who  are 
said  to  be  general  agents :  his  authority  is  not  limited ;  and,  from 
the  very  nature  of  his  duties,  he  must  often  act  upon  his  own 
discretion.  *  *  It  is  difficult  to  conceive  a  man  acting  more  [  686  ] 
apparently  within  the  scope  of  his  authority,  than  a  master  in 
giving  bills  of  lading.  It  is  true,  his  real  authority  and  duty  are, 
to  sign  bills  of  lading  only  upon  receiving  the  goods :  but  he  is 
still  acting  within  the  scope  of  his  authority,  if  he,  whether 
fraudulently  or  mistakenly,  signs  bills  of  lading  before  the  goods 
are  sent  on  board.  Lord  Campbell's  dictum  in  WUde  v.  Gibson, 
as  a  general  proposition,  is  not  accurate:  it  is  inconsistent  with 
Lord  Holt's  doctrine  in  BouLton  v.  Arlsden  (6),  and  with  that  of 
Parke,  B.,  in  Cornfoot  v.  Fowke  (6).  There  are  many  cases  where 
the  principal  is  responsible  for  the  misconduct  of  his  agent.  Thus, 
in  Ellis  V.  Tuimer  (7),  the  owners  of  vessels  on  the  navigation 
between  Hull  and  Gainsborough  had  given  public  notice  that  they 
would  not  be  answerable  for  losses  in  any  case,  except  the  loss  were 
occasioned  by  the  want  of  care  in  the  master,  nor  even  in  such  case 
beyond  lOL  per  cent,  unless  extra  freight  were  paid.  The  master 
of  one  of  the  ships  took  on  board  the  plaintiff 's  goods,  to  be  carried 
from  Hull  to  Stockwith  (an  intermediate  place  between  Hull  and 
Gainsborough),  and  delivered  at  Stockwith.  The  vessel  passed  by 
Stockwith  without  delivering  the  plaintiff's  goods  there,  and  sunk 
before  her  arrival  at  Gainsborough,  without  any  want  of  care  in 
the  master:  and  it  was  held,  that  the  owner  of  the  vessel  was 
responsible  to  the  plaintiff  for  the  whole  loss,  *in  an  action  on  the  [  *686  ] 
contract.  Lord  Kenyon  said  :  **  Perhaps,  as  between  the  defendants 
and  their  servant,  the  master  of  the  vessel,  this  was  misconduct  in 
the  latter ;  but,  as  between  the  defendants  and  third  persons,  the 

(1)  5  R.  B.  518  (1  East,  106).  (5)  3  Salk.  234;  1  Ld.  Bay.  224. 

(2)  23  B.  B.  407  (4  B.  &  Aid.  690).  (b)  65  B.  B.  665  (6  M.  &  W.  358). 

(3)  82  B.  B.  697  (5  Ex.  343).  (7)  6  B.  B.  441  (8  T.  B.  631). 

(4)  82  B.  B.  706  (5  Ex.  354). 
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Grakt  former  are  answerable  upon  their  contract.  The  maxim  applies 
Norway,  here,  respondeat  superior.''  So  here,  as  between  the  master  and  the 
owners,  the  former  may  have  been  guilty  of  a  breach  of  duty ;  but 
still  they  are  responsible  to  innocent  third  parties.  After  stating 
the  facts  of  that  case,  his  Lordship  proceeds :  "  As  the  vessel 
reached  Stockwith  in  safety,  and  might  have  delivered  the  plaintiff's 
goods  there,  I  think  that  this  action  may  be  maintained;  for, 
though  the  loss  happened  in  consequence  of  the  misconduct  of  the 
defendants'  servant,  the  superiors  (the  defendants)  are  answerable 
for  it  in  this  action.  The  defendants  are  responsible  for  the  acts 
of  their  servant  in  those  things  that  respect  his  duty  under  them, 
though  they  are  not  answerable  for  his  misconduct  in  those  things 
that  do  not  respect  his  duty  to  them  ;  as,  if  he  were  to  commit  an 
assault  upon  a  third  person  in  the  course  of  his  voyage."  Jarmain  v. 
Hooper  (i)  is  also  a  distinct  authority  in  favour  of  the  liability  of 
the  principal  for  the  act,  though  not  strictly  authorised,  of  the 
agent.  Osey  v.  Gardner  (2)  and  Begbie  v.  Clarke  (3)  have  no 
application  whatever  to  the  present  case. 

Cur,  adv.  vult. 

Jervis,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  before  my  brothers  Gresswell  and  Williams 
and  myself.  It  arises  upon  a  special  verdict,  and  presents  a  question 
[  *G87  ]  of  considerable  importance,  *both  to  those  who  take  bills  of  lading 
on  the  faith  of  their  representing  property  which  passes  by  the 
transfer  of  them,  and  to  the  ship-owner,  whom  it  is  attempted  to 
bind  by  all  bills  of  lading  which  his  captain  may  think  fit  to  sign. 
The  point  presented  by  the  several  pleas  is  substantially  one  and 
the  same,  viz.  whether  the  master  of  a  ship,  signing  a  bill  of  lading 
for  goods  which  have  never  been  shipped,  is  to  be  considered  as 
the  agent  of  the  owner  in  that  behalf,  so  as  to  make  the  latter 
responsible.  The  authority  of  the  master  of  a  ship  is  very  large, 
and  extends  to  all  acts  that  are  usual  and  necessary  for  the  use  and 
enjoyment  of  the  ship ;  but  is  subject  to  several  well-known  limita- 
tions. He  may  make  contracts  for  the  hire  of  the  ship,  but  cannot 
vary  that  which  the  owner  has  made.  He  may  take  up  money  in 
foreign  ports,  and,  under  certain  circumstances,  at  home,  for 
necessary  disbursements,  and  for  repairs,  and  bind  the  owners  for 
repayment;  but  his  authority  is  limited  by  the  necessity  of  the 

(1)  64  R  B.  861  (6  MaD.  &  G.  827).   405). 

(2)  17  R  B.  653  (Holt,  N.  P.  0.    (3)  Cooke  &  Alcock,  150. 
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ease,  and  he  cannot  make  them  responsible  for  money  not  actually  Orakt 
necessary  for  those  purposes,  although  he  may  pretend  that  it  is.  Norway. 
He  may  make  contracts  to  carry  goods  on  freight,  but  cannot  bind 
his  owners  by  a  contract  to  carry  freight  free.  So,  with  regard  to 
goods  put  on  board,  he  may  sign  a  bill  of  lading,  and  acknowledge 
the  nature  and  quality  and  condition  of  the  goods.  Constant  usage 
shows  that  masters  have  that  general  authority ;  and,  if  a  more 
limited  one  is  given,  a  party  not  informed  of  it  is  not  afifected  by 
such  limitation.  **  The  master  is  a  general  agent  to  perform  all 
things  relating  to  the  usual  employment  of  his  ship:  and  the 
authority  of  such  an  agent  to  perform  all  things  usual  in  the  line 
of  business  in  which  he  is  employed,  cannot  be  limited  by  any 
private  order  or  direction  not  known  to  the  party  dealing  with 
him"(i). 

Is  it  then,  usual,  in  the  management  of  a  ship  carrying  goods  on  [  688  ] 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not  put  on 
board  ?  for,  all  parties  concerned  have  a  right  to  assume  that  an 
agent  has  authority  to  do  all  which  is  usual.  The  very  nature  of  a 
bill  of  lading  shows  that  it  ought  not  to  be  signed  until  goods  are 
on  board ;  for,  it  begins  by  describing  them  as  shipped.  It  was  not 
contended  that  such  a  course  is  usual.  In  Lickbarrow  v.  Mason, 
BuLLBR,  J.,  says  (2) :  "  A  bill^  of  lading  is  an  acknowledgment  by 
the  captain,  of  having  received  the  goods  on  board  his  ship :  there- 
fore, it  would  be  a  fraud  in  the  captain  to  sign  such  a-  bill  of  lading, 
if  he  had  not  received  the  goods  on  board;  and  the  consignee  would 
be  entitled  to  his  action  against  the  captain  for  the  fraud." 

It  is  not  contended  that  the  captain  had  any  real  authority  to 
sign  bills  of  lading,  unless  the  goods  had  been  shipped :  nor  can  we 
discover  any  ground  upon  which  a  party  taking  a  bill  of  lading  by 
indorsement,  would  be  justified  in  assuming  that  he  had  authority 
to  sign  such  bills,  whether  the  goods  were  on  board  or  not. 

If,  then,  from  the  usage  of  trade,  and  the  general  practice  of 
ship-masters,  it  is  generally  known  that  the  master  derives  no  such 
authority  from  his  position  as  master,  the  case  may  be  considered 
as  if  the  party  taking  the  bill  of  lading  had  notice  of  an  express 
limitation  of  the  authority;  and,  in  that  case,  undoubtedly,  he 
could  not  claim  to  bind  the  owner  by  a  bill  of  lading  signed,  when 
the  goods  therein  mentioned  were  never  shipped.  It  would  resemble 
the  case  of  goods  or  money  taken  up  by  the  master  under  pretence 
that  they  were  wanted  for  the  ship,  when  in  fact  they  were  not ;  or 
(1)  Smith's  Mercantile  Law,  p.  59.  (2)  1  R  R.  425  (2  T.  E.  63). 
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Grant  a  bill  of  exchange  accepted  or  indorsed  per  procuration,  when  no 
Norway,  s^^h  agency  existed :  Alexander  v.  Mackenzie  (1).  The  *word8  "  per 
[*689]  procuration"  give  notice  to  all  persons  that  the  agent  is  acting 
under  a  special  and  limited  authority;  and  therefore  the  party 
taking  such  a  bill  has  to  establish  the  existence  of  the  authority ; 
it  is  not  enough  to  show  that  other  bills  similarly  accepted  or 
indorsed  have  been  paid,  although  such  evidence,  if  the  acceptance 
were  general,  by  an  agent  in  the  name  of  the  principal,  would  be 
evidence  of  a  general  authority  to  accept  in  the  name  of  the 
principal.  So,  here,  the  general  usage  gives  notice  to  all  people 
that  the  authority  of  the  captain  to  give  bills  of  lading,  is  limited 
to  such  goods  as  have  been  put  on  board ;  and  a  party  taking  a  bill 
of  lading,  either  originally,  or  by  indorsement,  for  goods  which 
have  never  been  put  on  board,  is  bound  to  show  some  particular 
authority  given  to  the  master  to  sign  it. 

There  is  little  to  be  found  in  the  books  on  this  subject.  It  was 
discussed  in  Berkley  v.  Wailing  (2).  That  case  was  decided  on 
another  point :  but  Littledale,  J.,  stated,  that,  in  his  opinion,  a 
bill  of  lading  is  not  conclusive  upon  the  ship-owner. 

For  these  reasons,  we  are  of  opinion  that  the  issues  should  be 

entered  for  the  defendants,  and  that  the  defendants  are  entitled  to 

judgment. 

Judgment  for  the  defendants. 


1861.  GEEALOPULO   v.  WIELER(3). 

^!^^*  (10  0.  B.  690—713;  S.  C.  20  L.  J.  C.  P.  105 ;  15  Jur.  316.) 

[  ^^  ]  Where  a  foreign  bill  is  paid  Buprd  protest,  for  the  honour  of  an  indorser, 

the  bill  must  be  protested  for  non-payment  before  the  payment  for  honour 
is  made;  but  the  formal  instrument  of  protest  may  be  drawn  up,  or 
extended,  at  any  time  afterwards,— even  after  the  commencement  of  an 
action  by  the  person  so  paying,  against  the  indorser  for  whose  honour  the 
payment  was  made. 

Where,  therefore,  a  bill  had  been  duly  paid  suprd  protest,  and  a  formal 
protest  transmitted  abroad  to  the  party  for  whose  honour  the  payment  was 
made, — qwoere  whether  secondary  evidence  of  the  protest  was  admissible  ? 

But,  held,  that  a  formal  protest  extended  by  the  notary  from  his  book, 
after  the  commencement  of  the  action,  but  bearing  date  the  day  of  actual 
protest,  was  primary  evidence  of  the  payment  Buprd  protest. 

This  was  an  action  of  assumpsit  on  two  foreign  bills  of  exchange. 
The  first  count  of  the  declaration  stated,  that,  on  the  7th  of 

(1)  6  C.  B.  766.  (3)  See  the  Bills  of  Exchange  Act, 

'2)  45  B.  B.  660  (7  Ad.  &  El.  J?9).  1882,  ss.  68  and  93.— J.  G.  P. 
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Augast,  1849  (Old  Style),  one  Jean  Petcheniff,  at  Odessa,  in  Bussia,  Geralopulo 

drew  a  bill  of  exchange  on  the  defendant  for  260/.,  payable,  three      wiblbr. 

months  after  date,  to  the  order  of  Messrs.  Buba,  Freres ;  that  the 

defendant  accepted  the  bill;   that  Buba,   Freres,  indorsed   it  to 

Signori  Fratelli  Baba,  di  Moscow,  who  indorsed  it  to  Giles  Loder, 

who  indorsed  to  the  London  and  Westminster  Bank,  by  whom  it 

was  presented,  at  maturity,  viz.,  on  the  10th  of  December,  1849, 

for  payment;  that  payment  was  refused,  and  the  bill  protested  for 

non-payment  on  the  said  10th  of  December,  1849 ;  that,  on  the  11th 

of  December,  1849,  the  plaintifif  appeared  before  a  notary  public, 

and  declared  that  he  would  pay  the  bill,  under  protest,  for  the 

honour  of  Signori  Fratelli  Buba,  the  second  indorsers ;  and  that  he 

paid  it  accordingly. 

There  was  a  second  count,  in  similar  terms,  on  another  bill  for 
220Z. 

The  defendant  pleaded  to  each  count:  first,  that  he  did  not 
accept  the  bill ;  secondly,  that  the  bill  was  not  duly  protested  for 
non-payment,  in  manner  and  form  as  in  the  declaration  alleged ; 
thirdly,  that  the  plaintiff  did  not  pay  the  bill  supra  protest,  as 
alleged ;  fourthly,  that  *the  defendant  had  not  notice  of  such  [  *69i  ] 
protest  for  non-payment  as  alleged. 

Upon  these  pleas  respectively  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1850.  It  appeared  that  the  bills  had  been 
duly  presented  for  payment,  and  were  dishonoured ;  that  they  were 
handed,  on  the  10th  of  December,  1849,  to  one  Gomerford,  a  notary, 
to  be  protested,  and  were  on  that  day  duly  protested  for  non- 
payment; that,  on  the  11th,  the  bills  were  paid,  through  Gomerford, 
by  the  plaintiff,  under  protest,  for  the  honour  of  Signori  Fratelli 
Buba,  the  second  indorsers ;  and  that  protests  were  regularly  drawn 
up,  and  forwarded  by  post  to  Signori  Fratelli  Buba  on  the  same  day. 

These  documents  being  out  of  the  jurisdiction  of  the  Gourt,  it 
was  proposed,  on  the  part  of  the  plaintiff,  to  give  secondary 
evidence  of  their  contents,  from  the  notary's  book.  This  was 
objected  to  on  the  part  of  the  defendant;  and  Boosey  v.  Davidson  (I) 
was  cited.    The  learned  Judge,  however,  received  it. 

The  plaintiff  further  produced  duplicate  protests,  which  had  been 
drawn  up  respectively  by  the  notary  in  March  and  April  last,  after 
the  commencement  of  this  action,  from  the  entries  made  in  his 
book  at  the  time  the  transactions  occurred. 

(1)  13  Q.  B.  257. 
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Gbralopulo  For  the  defendant,  it  was  insisted,  that,  though,  under  ordinary 
WiBLBR.  circumstances,  the  formal  instrument  of  protest  may  be  drawn  up, 
or  extended,  at  any  time  before  action,  or,  possibly,  before  trial,  at 
all  events,  that  could  not  be  done  in  the  case  of  a  payment  supra 
protest  for  the  honour  of  an  indorser,  the  rights  of  third  persons 
[  *692  ]  then  intervening ;  but  that,  in  such  case,  the  protest  *must  be 
regularly  extended  before  the  payment  for  honour  is  made. 

The  evidence  was  received,  and  a  verdict  found  for  the  plaintiff, 
damages  495/.  14«. ;  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that  the  protests  were  not  well  proved. 

Byles,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly.  He  cited  Vandewall  v.  Tyrrell  (i),  and  Nouguier,  Vol.  I. 
p.  346. 

Channell,  Serjt.,  and  Bovill^  in  the  course  of  the  last  Term, 
showed  cause : 

1.  The  principal  question  is,  whether,  where  payment  of  a  bill  of 
exchange  is  made  supra  protest,  for  the  honour  of  an  indorser,  the 
formal  protest  may  be  extended  after  the  time  of  actual  protest.  It 
is  submitted  that  it  may.  The  authority  which  will  mainly  be 
relied  on,  on  the  part  of  the  defendant,  is  the  Nisi  Frius  case  of 
Vandewall  \.  TyiTell{\).  When,  however,  the  facts  of  that  case 
come  to  be  investigated  and  minutely  considered,  it  will  be  found 
not  to  go  the  length  contended  for  here :  it  merely  decides  that  a 
party  to  a  bill  of  exchange  is  not  liable  for  money  paid  to  his  use 
by  a  person  who  takes  up  the  bill  for  his  honour,  unless  formal 
protest  of  payment  to  his  honour  be  made  before  payment  of  the 

[  693  ]  bill.  *  *  Here,  the  protest  was  formally  made,  and  every  thing 
completed,  before  the  payment  for  honour.  [They  referred  to 
BuUer's  Nisi  Prius,  p.  272,  citing  Goostrey  v.  Mead  (2),  Selwyn's 
Nisi  Prius  (3),  Chitty  on  Bills,  and  Brain  v,  Preece  (4).] 

[  696  ]  2.  Where  a  document  is  properly  beyond  the  jurisdiction  of  the 

Court,  secondary  evidence  of  its  contents  is  admissible.  In  Prince 
V.  Blackburn  (s),  it  was  held,  that,  if  a  subscribing  witness  to  a  deed 
be  abroad,  out  of  the  jurisdiction  of  the  Court,  and  not  amenable  to 
its  process  at  the  time  of  the  trial,  evidence  of  his  handwriting  is 

(1)  Moo.  &  Mai.  87.  (4)  63  R.  B.  752  (11  M.  &  W.  773). 

(2)  At  Westminster,  1751.  (5)  2  East,  250. 

(3)  lOtb  ed.  p.  359. 
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admissible ;  though  it  do  not  appear  whether  he  be  domiciled  or  Geralopulo 
settled  abroad.     The  like  was  ruled  in  Glubb  v.  Edwards  (i).  Wielbk. 

(Obbsswell,  J.:  It  is  not  on  the  ground  that  his  is  the  best 
evidence,  that  the  attesting  witness,  if  procurable,  must  be  called  ; 
but  because  he  is  the  witness  agreed  upon  between  the  parties.) 

If  a  document  be  lost  or  mislaid,  there  is  no  imperative  rule 
requiring  its  production:  it  is  in  each  case  for  the  Judge  to  say 
whether  the  excuse  offered  for  its  absence  is  sufficient. 

(Williams,  J. :  If  a  man  makes  an  admission  which  is  against 
his  interest,  and  he  is  dead,  you  may  give  such  admission  in 
evidence.  But,  does  that  rule  apply  to  the  case  of  a  man  who  is 
abroad  ?) 

That  case  may  present  some  difficulty.  Here,  we  have  the  best 
evidence  which  is  attainable  by  the  process  of  the  Court.  The  case 
of  Boosey  v.  Davidson  is  altogether  beside  the  question. 

(Jbbvis,  Ch.  J. :  I  once  cited  that  case  in  the  Exchequer ;  but  I 
did  not  find  it  treated  with  much  respect.) 

Byles^  Serjt.,  in  support  of  his  rule  : 

The  case  of  VandewaU  v.  Tyrrell  is  as  strong  an  authority  as  a 
Nisi  Prius  case  can  be :  and  the  doctrine  there  laid  down  is  *in  [  *697  ] 
strict  accordance  with  the  laws  of  Scotland  and  of  France,  and, 
indeed,  of  the  whole  of  continental  Europe.  It  may  be  at  once 
conceded  that  the  protest  may  be  drawn  up  or  extended  at  any  time, 
where  there  is  no  acceptance  or  payment  for  the  honour  of  a  party 
to  the  bill :  but,  where  the  acceptance  or  the  payment  is  for  honour, 
it  must  be  drawn  up  before  acceptance  or  payment ;  otherwise,  the 
party  paying  for  honour  becomes  a  mere  indorsee.  [He  referred  to 
Beawes's  Lex  Mercatoria,  p.  568,  pi.  84,  and  p.  571,  pi.  66  ;  Marius, 
"Advice  concerning  Bills  of  Exchange,"  pi.  87,  126,  127,  and 
pi.  187.  He  also  referred  to  Thompson  on  Bills,  p.  495,  for  the 
law  in  Scotland,  and  to  Nouguier,  de  la  Lettre  de  Change,  2nd  ed.. 
Vol.  I.,  p.  846,  for  the  law  of  France,  and  to  Smith's  Commercial 
Law  (4th  ed.,  p.  218),  citing  VandewaU  v.  TyrrelL] 

(Maulb,  J.:  The  "noting"  in  VandewaU  v.  TyrreU  evidently       [70i] 
(1)  2  Moo.  &  Hob.  300. 
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Oeralopdlo  means  protesting  (i) ;  and  that  appears  from  the  report  to  have 
WiBLER.  *been  done  upon  the  first  occasion.  But  it  is  not  quite  so  clear 
[  •702  ]  that  everything  was  done  on  the  80th  of  July,  1825,  to  entitle  the 
notary  to  draw  up  a  formal  protest  as  of  that  day.  It  would  be 
satisfactory  if  some  more  information  about  that  case  could  be 
obtained.  In  Ghitty  &  Hulme,  on  Bills  (2),  I  find  the  following 
passage :  '*  In  general,  no  person  should  pay  on  honour  of  a  bill,  or 
of  a  particular  party  to  it,  before  the  bill  has  been  duly  protested 
for  non-payment  by  the  drawee ;  and,  if  he  do,  it  will  be  presumed 
that  his  payment  is  on  the  behalf  of  the  drawee,  and  he  will  have 
no  claim  upon  the  drawer  or  indorsers."  For  this  Ghitty  cites 
Fardessus,  430.) 

The  statute  6  &  7  Will.  IV.  c.  68,  provides  for  two  cases,  in  one  of 
which  the  protest  is  mere  matter  of  evidence,  in  the  other  matter 
of  title. 

(Jervis,  Ch.  J. :  Is  not  the  ground  in  both  cases  the  great  pub- 
licity and  notoriety  of  the  protest  ?  If  so,  and  you  can  draw  it  up 
afterwards  in  the  one  case,  why  not  in  the  other  ?) 

If  the  book  is  the  protest,  it  is  made  public  without  a  stamp. 

2.  Secondary  evidence  of  the  protests  was  not  admissible,  until 
[  *703  ]  the  plaintiff  had  given  some  evidence  of  ^attempts  to  get  the 
originals.  "  The  best  evidence,"  does  not  mean,  the  best  evidence 
that  is  attainable  by  legal  process.  In  the  case  of  a  mortgage-deed, 
the  mortgagee  is  not  bound  to  produce  it ;  but,  in  order  to  excuse 
its  non-production,  it  is  not  enough  to  show  that  it  is  in  his  hands ; 

(1)  In  Chitty  &  Hulme,  on  Bills,  1825,  and  notice  thereof  was  given  by 
9th  ed.  p.  346,  is  a  MS.  note  of  the  post  to  defendant  at  Jamaica;  but  it 
case  of  Vandewall  y.  Tyrrelly  which  appears,  by  the  evidence  of  the  notary, 
differs  somewhat  from  the  report  in  that  he  was  not  requested  to  protest 
Moody  &Malkin,  87.  It  is  as  follows :  the  bill  for  non-payment  till  May, 
'*  Assumpsit  for  money  paid  by  plain-  1826,  when  he  drew  up  the  protest  as 
tiffs  for  use  of  defendant.  Defendant,  if  it  had  been  made  before  the  pay- 
at  Jamaica,  drew  four  bills,  dated  ment  by  the  plaintiffs.  Lord  Tek- 
9th  September,  1824,  for  1,500/.  on  terdbn  decided  that  such  a  payment 
Willis  &  Co.,  in  London,  payable  nine  could  not  bind  the  defendant,  or  sub- 
months  after  sight ;  they  were  duly  ject  him  to  liability  to  refund,  for 
accepted,  and  became  due  30th  July,  that  it  was  essential,  according  to  the 
1825.  The  acoeptora  could  not  pay,  custom  of  merchants,  that  ther«  should 
and  the  bills  were  merely  noted  for  be  a  formal  protest  for  non-payment 
non-payment,  and  thereupon  the  before  the  payment  by  a  third  person 
acceptors  requested  plaintiffs  to  pay  auprd  protest,  and  he  therefore  diluted 
for  honour  of  the  defendant,  the  drawer,  the  plaintiffs  to  be  nonsuited." 
which  they  did  on  the  8th  August.  (2)  9th  ed.  p.  508. 
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you  must  go  further,  and  show  that  you  have  used  due  diligence   gbralopulo 
to  obtain   it.      [He  cited   Alivon  v.   Furnival  (i)    and  Boosey  v.      wiblkb. 
Davidson  (2).] 

Cur.  adv,  vtdt 

Maulb,  J.  (3),  now  delivered  the  judgment  of  the  Couict  :  [  706  ] 

This  is  an  action  of  assumpsit.  The  first  count  states  that  one 
Jean  Petcheniff,  on  the  7th  of  August  (Old  Style),  1849,  at  Odessa, 
in  Bussia,  drew  a  bill  of  exchange  on  the  defendant,  for  260Z.,  pay- 
able, three  months  after  date,  to  the  order  of  Messrs.  Buba,  Freres ; 
that  the  defendant  accepted  the  bill ;  that  Messirs.  Buba,  Freres, 
indorsed  it  to  Signori  Fratelli  Buba,  di  Moscow,  who  indorsed  to 
Giles  Loder,  who  indorsed  to  the  London  and  Westminster  Bank, 
who  presented  it  when  due,  on  the  10th  of  December,  1849,  for 
payment ;  that  payment  was  refused,  and  the  bill  protested  for 
non-payment,  on  the  said  10th  of  December,  1849 ;  that,  on  the 
11th  of  December,  1849,  the  plaintiff  appeared  before  a  notary 
public,  and  declared  that  he  would  pay  the  bill,  under  protest,  for 
the  honour  of  the  second  indorsers ;  and  that  he  paid  it  accordingly. 

The  second  plea  denied  that  the  bill  was  protested  ;  the  third 
denied  the  payment  under  protest:  on  these  pleas  issues  were 
joined. 

The  second  count  was  on  a  bill  for  220Z.  In  other  respects,  that 
count,  and  the  pleadings  on  it,  were  to  the  same  effect  as  the  first 
count  and  the  pleadings  on  it. 

At  the  trial  before  me,  at  the  sittings  after  last  Trinity  Term,  it 
appeared  that  the  bills  had  in  fact  been  duly  presented,  and  pro- 
tested for  non-payment,  on  the  10th  of  December,  and  that,  on  the 
llth,  they  were  *respectively  paid  by  the  plaintiff,  through  a  notary,  [  *706  ] 
under  protest,  for  the  honour  of  the  second  indorsers.  Protests 
were  regularly  drawn  up,  which  were  forwarded  by  post,  on  the 
llth  of  December,  addressed  to  the  second  indorsers,  at  Moscow. 
These  protests  were  not  produced  at  the  trial;  but  secondary 
evidence  was  given  of  their  contents,  and  also  duplicates  of  them, 
drawn  up  by  the  notary,  from  his  protest-book,  in  March  and  April 
last,  after  the  commencement  of  the  action,  but  before  the  trial. 

A  verdict  was  found  for  the  plaintiff,  for  495Z.  14^.,  with  a  general 
leave  for  the  defendant  to  move  for  a  nonsuit,  or  a  verdict  for  the 

(1)  40  B.  R.  461  (1  Cr.  M.  &  R.  277).      this  judgment,  were,  Jbevis,  Ch.  J, 

(2)  13  Q.  B.  257.  and  WiluaMP,  J, 

(3)  The  Judgee  who  concurred  in 
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Gbralopulo  defendant.  A  rule  was  accordingly  obtained  by  my  brother  Byles; 
WiKLEB.  against  which  cause  was  shown  in  the  last  Term.  The  Court  took 
time  to  consider,  and  I  have  now  to  pronounce  their  judgment. 

Two  points  were  insisted  on,  on  behalf  of  the  defendant :  first, 
that  there  was  no  primary  evidence  of  the  protests ;  secondly,  that 
secondary  evidence  was  not  admissible. 

As  to  the  first  point,  it  was  argued  for  the  plaintiff,  in  showing 
cause,  that  the  duplicate  protests  produced  were  original  instru- 
ments ;  and  that,  when  the  fact  recorded  on  a  protest  had  taken 
place,  and  been  duly  entered  by  a  notary  in  his  book  at  the  time  of 
the  transaction,  it  is  sufficient  if  the  formal  protest  be  drawn  up 
afterwards,  though  even  after  action  brought.  For  this,  several 
authorities  were  cited,  and  the  known  course  of  practice  relied  on. 

On  the  part  of  the  defendant,  it  was  not  denied  that  such  was 
the  general  rule.  But  it  was  contended  that  this  rule  was  liable  to 
an  exception,  in  case  of  a  payment  supra  protest  for  the  honour  of 
a  party  to  the  bill ;  in  which  case,  it  was  insisted,  that  it  was  not 
sufficient  that  the  facts  recorded  in  the  protest  should  have  taken 
[  ♦707  ]  *place,  but  that  a  formal  instrument  of  protest  must  be  drawn  up, 
or  extended,  before  the  payment  for  honour ;  and  that,  consequently, 
the  allegations  that  the  bills  were  protested,  and  paid  under  pro- 
test, were  not  proved,  inasmuch  as  the  protests  mentioned  in  tliA 
declaration  must  be  understood  to  mean  such  protests  as  would 
give  a  right  of  action  to  a  person  paying  for  honour.  The  authority 
on  which  the  defendant  relied  in  support  of  the  necessity  of  extend- 
ing the  protests  before  payment,  was  that  of  Vandewallw.  Tyrrell  (i), 
which  has  sometimes  been  considered  as  supporting  the  doctrine 
contended  for  by  the  defendant.  That  case  was  assumpsit  for 
money  paid  by  the  plaintiffs  to  the  use  of  the  defendant.  The 
defendant,  who  resided  in  Jamaica,  drew  four  bills,  dated  the 
9th  of  September,  1824,  for  1,5002.,  on  Willis  &  Co.,  in  London,  at 
nine  months  after  sight.  The  bills  were  duly  accepted,  but  were 
dishonoured,  and  were  noted  for  non-payment  at  the  time  they 
became  due,  viz.  on  the  80th  of  July,  1825.  The  plaintiffs,  on  the 
request  of  the  acceptors,  paid  the  bills  for  the  honour  of  the  drawer, 
on  the  8th  of  August,  1825,  and  gave  notice  to  the  defendant  the 
first  foreign  post.  In  May,  1826,  the  notary  public  was  instructed 
to  protest  the  bill  for  non-payment ;  which  he  did.  The  protest 
purported  to  have  been  made  before  the  payment,  and  in  form 
asserted  that  the  "  plaintiffs  were  ready  to  pay  for  the  honour  of 

(1)  Moo.  &  Mai.  87. 
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the  drawer.*'  The  notary  stated  the  custom  to  be,  to  protest  Gbbalopulo 
formally  before  the  payment.  Lord  Tentbrden  said : "  The  plaintiffs  wielkr. 
must  be  nonsuited  :  they  sue  upon  the  custom  of  merchants ;  that 
custom  clearly  is,  that  a  formal  protest  should  be  made  before  pay-' 
meut  is  made  for  the  honour  of  any  party  to  the  bill."  This  report 
being  short,  and  somewhat  obscure,  the  Court  took  time  to  consider 
its  authority,  and  requested  *the  parties  to  obtain  further  informa-  [  *708  ] 
don  respecting  it.  We  have  since  been  furnished  with  the  brief 
which  one  of  the  counsel  in  the  cause  held  at  the  trial ;  and  this 
lias  thrown  much  light  on  the  question.  It  appears  from  that 
brief,  and  the  notes  of  counsel,  that  the  bills  in  question  in  that 
cause  were  duly  presented  and  noted  on  the  30th  of  July,  1825,  the 
day  they  fell  due  ;  that  the  plaintiffs  paid  the  amount  of  the  bills 
to  the  holder  on  the  8th  of  August ;  and  that  the  payment  was 
made  by  a  clerk  of  the  plaintiffs*,  no  notary  being  present,  and 
nothing,  as  far  as  appeared,  being  said  by  the  clerk,  when  he  made 
the  payment  to  the  holder,  as  to  paying  for  the  honour  of  any 
person.  There  was,  indeed,  no  intervention  of  a  notary,  with 
regard  to  this  payment,  until  May,  1826,  when  the  plaintiffs  applied 
to  the  notary  who  had  protested  the  bills  for  the  holder,  who  then 
drew  up  acts  of  honour,  on  the  same  papers  as  the  original  protests 
for  non-payment.  The  protests  for  non-payment  were  in  the  usual 
form,  and  stated  that  the  notary,  on  the  30th  of  July,  1826,  pre- 
sented the  bills  to  the  acceptors,  who  refused  payment.  The  acts 
of  honour  were  not  dated,  but  followed  the  signatures  of  the  notary 
to  the  protests  for  non-payment,  and  were  in  these  terms : 

**  Afterwards,  before  me,  the  said  notary,  and  witnesses,  appeared 
Messrs.  Yandewall  and  Tippler,  of  London,  merchants,  and  declared 
that  they  were  ready  and  willing  to  pay  the  bill  of  exchange  before 
protested,  under  protest,  for  the  honour,  and  upon  the  account,  of 
Joseph  Tyrrell,  Esq.,  the  drawer  of  the  said  bill ;  holding,  never- 
theless, the  said  Joseph  Tyrrell  and  the  acceptors  of  the  said  bill, 
and  all  others  concerned,  always  bound  and  obliged  to  them,  the 
Baid  appearers,  for  their  reimbursement,  in  due  form  of  law,  and 
according  to  the  custom  of  merchants.     Qtu)d  attestor.'* 

(Signed  by  the  notary.) 

The  notary  stated  in  evidence  (according  to  the  notes  of  counsel       [  709  ] 
at  the  trial),  that,  when  a  payment  is  made  for  the  honour  of  the 
drawer,  the  protest  is  made  before  payment.    The  same  note  repre- 
sents Lord  Temtbrdbm  as  saying,  '*  You  must  recover  by  the  custom 
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Gbualopulo  of  merchants ;  you  have  not  complied  with  it,  by  protesting  your 
WiELBB.  biUs  before  payment."  And  thereupon  the  plaintiff  was  nonsuited. 
It  appears,  therefore,  that,  in  this  case,  the  plaintiffs  paid  the 
l)ills  on  the  8th  of  August,  1825,  without  declaring  to  a  notary,  or 
otherwise,  that  they  paid  it  for  the  honour  of  the  drawer,  and 
attempted  to  remedy  this  omission,  by  procuring  an  act  of  honour  to 
be  drawn  up  nine  months  afterwards ;  the  fact  recorded  in  that 
document,  that  is,  the  declaration  by  the  plaintiffs  of  their  readiness 
and  willingness  to  pay  for  the  honour  of  the  drawer,  never  having 
actually  taken  place.  Now,  it  is  a  part  of  the  mercantile  law 
respecting  payments  for  honour,  that  they  must  be  preceded  or 
accompanied  by  a  declaration,  made  in  the  presence  of  a  notary,  for 
whose  honour  he  pays  the  bill,  which  should  be  recorded  by  the 
notary,  either  on  the  protest,  or  in  a  separate  instrument  (i).  It 
would,  indeed,  be  contrary  to  a  general  principle  of  law  and  justice, 
if  a  person  who  made  a  payment,  or  did  an  act  simply,  without 
limit  or  qualification,  could  afterwards,  by  a  subsequent  declaration, 
limiting  or  qualifying  its  effect,  affect  the  rights  of  others.  No 
person,  therefore,  paying  money  simply  to  the  holder  of  a  bill, 
could,  by  the  general  rules  of  law,  by  a  subsequent  declaration, 
cause  a  payment  so  made  to  assume  the  character  of  a  payment  for 
honour.  The  custom  of  merchants  requires  the  declaration  which  is 
to  qualify  the  payment,  to  be  made  in  the  presence  of  a  notary. 
[  ^710  ]  In  the  case,  therefore,  of  Vandewall  v.  TyireU,  there  *was  a  sub- 

stantial omission  of  the  declaration  in  the  presence  of  a  notary, 
which  is  necessary  to  give  to  the  payment  the  quality  of  a  payment 
for  honour ;  and  not  merely  an  omission  to  draw  up  a  formal  state- 
ment of  such  declaration  :  and  this  substantial  omission  was  a  clear 
ground  of  nonsuit;  and  the  decision  may  be  sustained  on  that 
ground.  But  it  also  appears  that  it  actually  proceeded  on  that 
ground.  The  formal  protest,  which  Lord  Tenterdbn,  as  reported 
in  Moody  &  Malkin,  says  should  be  made  before  payment  for 
honour,  and  the  protesting  the  bill  before  payment,  mentioned  in  the 
note  of  counsel  of  what  Lord  Tenterdbn  said,  "  You  have  not 
complied  with  it,  by  protesting  your  bill  before  payment," — are  to 
be  understood,  not  of  the  protest  for  non-payment,  or  not  of  that 
alone,  but  either  of  the  protest  and  the  declaration  before  a  notary 
that  the  payment  is  for  honour,  together,  or  of  that  declaration 
alone. 

In  the  report  in  Moody  &  Malkin,  the  reporters  seem  to  have 
(1)  Beawes's  Bills  of  Exchange,  pi.  63  ;  Marius,  128. 
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considered  the  protest  for  non-payment,  and  the  act  of  honour,  as  gebalopulo 
one  instrument ;  which  they  might  naturally  do,  as  they  were  on  \vielb 
the  same  paper:  and  it  was  the  plaintiffs*  interest  to  treat  the 
protest  and  act  of  honour  as  one  instrument.  The  language  of  the 
reporters  is,  ''  The  protest  purported  to  have  been  made  before  the 
payment,  and  in  form  asserted  that  the  plaintiffs  were  ready  to  pay 
for  the  honour  of  the  drawer."  Now,  the  protest  for  non-payment 
bore  date  the  80th  of  July,  1825,  long  before  the  payment :  and  it 
is  in  the  act  of  honour,  and  not  on  the  protest  for  non-payment, 
that  the  assertion  of  readiness  and  willingness  is  contained.  The 
reporters,  therefore,  in  speaking  of  the  protest,  must  mean  either 
the  two  instruments  together,  or  the  act  of  honour  alone.  In 
either  case,  the  word  ''protest,"  as  used  by  them,  must  compre- 
hend the  instrument  which  contains  the  assertion  of  readiness  and 
^willingness  to  pay.  And  Lord  Tbnterdbn,  in  speaking  of  a  formal  [  *7ii  ] 
protest,  must  be  understood  as  speaking  of  such  formal  declaration 
before  a  notary  as  is  before  mentioned.  And  this  is  confirmed  by  the 
marginal  note  of  the  reporters,  whicli  represents  the  decision  to 
have  been,  that  the  party  for  whose  honour  the  bill  is  paid,  is  not 
liable,  ''  unless  formal  protest  of  payment  to  his  honour  be  made 
before  payment  of  the  bill."  Lord  Tentbrden  is  represented,  in 
the  note  of  counsel,  as  saying,  ''  You  have  not  complied  with  the 
custom  of  merchants,  by  protesting  your  bill  in  time."  Tliis  seems 
to  point  to  an  omission  of  something  which,  according  to  the  usual 
course,  the  plaintiffs  would  have  to  do ;  and  is  more  properly 
applicable  the  omission  of  the  notarial  declaration  which  they 
ought  to  have  made  before  payment,  than  to  any  omission  of 
drawing  up  the  protest  for  non-payment,  supposing  such  omission 
to  have  taken  place.  Protesting  the  bill  for  non-payment  was  a 
tiling  to  be  done,  not  by  the  plaintiffs  on  the  8th  of  August,  but  by 
the  holders  on  the  SOth  of  July.  It  is  nowhere  stated,  in  express 
terms,  at  what  time  the  protests  for  non-payment,  in  the  case  of 
VandewaU  v.  Tyrrell,  were  drawn  up  or  extended.  There  is  no 
doubt  the  bills  were  protested  for  non-payment,  on  the  SOth  of  July, 
the  day  they  became  due :  and,  problELbly,  the  protests  were  drawn 
up  before  the  payment ;  for,  it  appears  that  the  payment  was  made 
on  the  8th  of  August,  in  order  to  prevent  the  bills  being  sent  to 
Jamaica,  under  protest,  by  the  packet  which  sailed  on  the  9lh. 
The  brief  for  the  plaintiffs  states  that  "  the  bills,  on  being  dis- 
honoured, were  regularly  protested  by  the  holder  and  indorsee, 
Mr.  Simon  Taylor,  of  London,  for    non-payment.     The    bills   of 

49— ;8 


772  1851.     C.  P.     10  C.  B.  711—713.  [r.r. 

gkualopulo  exchange  and  protests  are  as  follows."  Then  it  sets  out  the  bills 
WiELEB.  And  protests  for  non-payment.  It  afterwards  states  that  the 
plaintiff  applied  *'  to  the  notary  who  had  originally  protested  the 
[  *7]2  ]  *bills,"  to  prepare  the  extension  of  "  the  act  of  honour  "  ;  and  he 
prepared  it  on  the  same  sheet  of  paper  as  the  original  protest.'* 
There  seems  no  doubt,  from  these  circumstances,  that  the  protests 
for  non-payment  had  been  extended  before  the  payment,  and  were, 
on  the  8th  of  August,  in  the  hands  of  the  holder,  Simon  Taylor, 
who  was  about  to  send  them  to  Jamaica  the  next  day. 

We  have  minutely  examined  this  case,  because  it  has  sometimes 
been  referred  to  as  affording  the  high  authority  of  Lord  Tbntbrdbn 
to  a  proposition  which  introduces  an  inconvenient  and  anomalous 
exception  to  the  general  rule  with  respect  to  notarial  instruments, 
that  a  duplicate  made  out  from  the  original,  or  protocol,  in  the 
notarial  book,  is  equivalent  to  an  original  made  out  at  the  time  of 
the  entry  in  the  book.  It  appears,  on  this  examination,  that  that 
case  decides  only,  in  conformity  with  general  law,  that  a  subsequent 
declaration  cannot  qualify  a  previous  act,  but  that,  in  order  to  have 
such  effect,  the  declaration  must  precede  or  accompany  the  act; 
and,  in  conformity  to  the  law-merchant,  that,  in  case  of  a  payment 
for  honour,  the  declaration  must  be  formally  made  before  a  notary. 
There  is,  therefore,  nothing  in  that  decision,  which  establishes  any 
exception  to  the  general  rule,  or  prevents  its  application  to  the 
present  case.  And  we  are  of  opinion,  that,  the  bills  having,  in  fact, 
been  duly  protested,  and  the  declaration  that  the  payments  were 
made  for  honour  duly  made  before  notaries,  and  these  facts  recorded 
in  the  usual  way  in  the  notarial  registers  before  payment,  the 
duplicates  produced  at  the  trial  were  originals,  and  equivalent  in 
all  respects  to  the  duplicates  which  were  sent  to  Moscow ;  and  that 
it  was  not  necessary  to  prove  the  contents  of  the  last-mentioned 
duplicates. 

Taking  this  view  of  the  first  question  raised  in  argument,  it 
becomes  unnecessary  to  determine  the  second  question,  whether 
[  *718  ]  the  contents  of  the  protests  forwarded  *to  Moscow,  might  be  proved 
by  secondary  evidence,  inasmuch  as,  in  whatever  way  that  question 
might  be  decided,  our  determination  of  the  first  question  would 
entitle  the  plaintiff  to  have  the  rule  discharged. 

Rule  discharged. 
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TAPLIN  V.   FLORENCE. 

1851. 
(10  C.  B.  744—765;  S.  C.  20  L.  J.  C.  P.  137  ;  15  Jur.  402.)  April  25. 

An  auctioneer  who  is  employed  to  sell  goods  by  public  auction,  has  not        r  744  1 
such  an  interest  as  will  make  the  licence  to  enter  the  premises  for  that 
purpose  irrevocable. 

This  was  an  action  of  trespass. 

[The  case  came  before  the  Court  upon  demurrer.  The  nature  of 
the  pleadings  and  the  arguments  sufficiently  appear  from  the 
judgment  of  Jervis,  Gh.  J.] 

W.  //.  Watson  (with  whom  was  Manisty),  in  support  of  the       [756] 
demurrer.     *     *     ♦ 

Lydekker  (with  whom  was  Peacock)^  contra.     ♦     *     *  [  759  ] 

Watson,  in  reply.     *     ♦     *  [  76i  ] 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  in  *this  case  is  entitled  to  the  [  *762  ] 
judgment  of  the  Court.  The  action  in  substance  is  for  an  assault 
and  expulsion  of  the  plaintiff  from  the  premises  of  the  defendant. 
The  defendant  justifies  the  act  complained  of,  on  the  ground  that 
the  plaintiff  was  making  a  noise  and  disturbance  on  his  premises, 
and  refused  to  depart  when  requested.  The  plaintiff  replies,  that 
he  was  employed  as  an  auctioneer,  by  the  defendant,  to  sell  certain 
goods  of  the  defendant  upon  the  premises  in  question,  and  entered 
upon  the  premises  for  that  purpose  by  the  licence  and  permission 
of  the  defendant.  The  defendant  rejoins,  that,  before  the  com- 
pletion of  the  sale,  he  revoked  his  licence  to  the  plaintiff  to  remain 
or  come  into  the  premises.  But,  says  the  plaintiff  in  his 
surrejoinder,  before  the  defendant  revoked  his  licence,  I  had 
incurred  expense  in  preparing  for  the  sale,  and  therefore  he  had  no 
right  to  revoke.  The  question,  therefore,  is,  whether,  under  the 
circumstances  stated  in  this  record,  the  defendant  was  justified  in 
revoking  the  licence.  The  plaintiff  puts  his  right  to  maintain  the 
action  upon  two  grounds:  first,  he  says,  he  was  put  upon  the 
premises  under  a  licence  from  the  defendant,  which,  being  coupled 
with  an  interest,  was  irrevocable;  secondly,  that  he  was  there 
under  an  agreement  with  the  defendant,  which  could  only  be  put 
an  end  to  by  their  mutual  consent.  Now,  this  second  ground  rests 
upon  an  agreement  which,  being  by  parol,  confers  no  interest  in 
the  land:  that  ground  therefore  fails  as  an  answer  to  the 
defence.     The  question  then  resolves  itself  into  this,  whether  this 
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Taplik  was  a  licence  coupled  with  an  interest.  What  is  the  sort  of 
Klohrvce.  interest  that  must  be  conferred  in  order  to  make  a  licence  irre- 
vocable ?  This  is  nowhere  better  illustrated  than  in  the  passage 
from  Ch.  J.  Vauohan's  judgment  in  Thomas  v.  Soirell  (i),  cited  by 
[  '768  ]  Aldbrson,  B.,  in  Wood  v.  Leadbitter  (2) :  **' A  dispensation  or  licence 
properly  passeth  no  interest,  nor  alters  or  transfers  property  in  any 
thing,  but  only  makes  an  action  lawful,  which  without  it  had  been 
unlawful.  As,  a  licence  to  go  beyond  the  seas,  to  hunt  in  a  man's 
park,  to  come  into  his  house,  are  only  actions,  which,  without  licence, 
had  been  unlawful.  But  a  licence  to  hunt  in  a  man's  park, 
and  carry  away  the  deer  killed  to  his  own  use,  to  cut  down  a 
tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day  after  to 
his  own  use,  are  licences  as  to  the  acts  of  hunting  and  cutting  down 
the  tree,  but,  as  to  carrying  away  of  the  deer  killed,  and  tree  cut 
down,  they  are  grants.  So,  to  licence  a  man  to  eat  my  meat,  or  to 
fire  the  wood  in  my  chimney  to  warm  him  by,  as  to  the  actions  of 
eating,  firing  my  wood  and  warming  him,  they  are  licences ;  but  it 
is  consequent  necessarily  to  those  actions  that  my  property  may  be 
destroyed  in  the  meat  eaten,  and  in  the  wood  burnt,  so  as  in  some 
cases  by  consequent  and  not  directly,  and  as  its  effect,  a  dispensa- 
tion or  licence  may  destroy  and  alter  property."  In  Wood  v. 
Mardey  (3),  as  Pattbson,  J.,  observes,  **  the  licence  is  part  of  the 
very  contract.*'  The  interest  which  is  to  confer  an  irrevocable 
licence,  must  be  an  interest  in  the  thing  to  which  the  licence 
extends.  It  is  not  pretended  here  that  the  plaintiff  had  an  interest 
in  the  premises,  so  as  to  bring  the  case  within  the  analogy  of  the 
deer  or  the  tree  in  the  case  put  by  Chief  Justice  Vaughan.  Further, 
it  is  said  that  the  plaintiff  had  a  special  property  in  the  goods  ;  and 
that,  his  goods  being  upon  the  premises  of  the  defendant,  he  had  a 
right  to  enter  for  the  purpose  of  removing  them.  There  is  no 
authority  whatever  for  that  position.  What  are  the  facts?  The 
goods  had  always  remained  the  property,  and  in  the  possession,  of 
the  defendant.  The  plaintiff  was  employed  for  a  specific  purpose, 
[  '764  ]  *viz.  to  sell  the  goods  by  auction  upon  the  premises.  I  think, 
therefore,  the  plaintiff  has  failed  to  make  out  the  proposition  he 
must  establish,  to  entitle  him  to  maintain  this  action,  viz.  that  he 
had  an  interest  in  the  subject-matter  of  the  agreement.  And,  his 
authority  to  enter  being  revoked  (and,  as  he  had  no  interest  in  the 
premises,  it  was  clearly  revocable),  his  justification  for  remaining 

(1)  Vaugh.  330,  3dl ;    1  Lev.  217;  (2)  67  11.  R.  836  (13  M.  &  W.844). 

3  Keb.  223.  (3j  52  1{.  K.  271  (11  Ad.  &  EL  34). 
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there  entirely  failed.  In  thus  deciding,  we  do  not  in  any  degree  Taplin 
infringe  upon  the  case  of  Williams  v.  Millington  (i),  which  establishes  plorbnor. 
a  well-recognised  principle,  viz.  that  an  auctioneer  has  a  special 
property  in  goods  which  he  is  employed  to  sell,  and  may  maintain 
an  action  for  goods  sold  and  delivered  against  a  buyer  ;  though  it 
is  equally  clear,  that,  if  the  owner  of  the  goods  chooses  to  revoke 
that  authority,  and  gives  notice  of  such  revocation  to  the  vendee, 
he  also  may  maintain  an  action  for  the  price.  I  am  therefore  of 
opinion  that  this  demurrer  must  prevail,  and  that  the  defendant 
must  have  judgment. 

Crksswbll,  J. : 

I  am  entirely  of  the  same  opinion.  It  is  clear  that  an  auctioneer 
who  is  employed  to  sell  goods  upon  the  premises  of  a  third  party, 
has  no  such  interest  in  the  goods  as  will  make  the  licence  to  enter 
the  premises  for  the  purpose  of  selling  the  goods  irrevocable.  The 
fact  of  his  having  incurred  expense  certainly  can  have  no  such 
effect.  According  to  Wood  v.  Leadbitter  (2)  and  Smart  v.  Sandars  (3), 
a  mere  parol  licence  may  be  revoked  at  any  time.  Such  a  licence, 
to  be  operative  at  all,  must  be  by  deed  :  Hewlins  v.  Skippam  (4) ; 
Bryan  v.  Whistler  (5). 

Williams,  J. : 

I  am  of  the  same  opinion.  The  substance  *of  the  defence,  is,  [  *765  ] 
that  the  plaintiff  was  upon  the  premises  making  a  noise  and  dis- 
turbance after  his  licence  to  be  thereon  was  revoked.  I  know  of 
nothing  to  prevent  the  revocation  of  a  licence  of  this  kind.  It  is 
not  a  licence  coupled  with  an  interest,  within  the  meaning  of  that 
phrase  in  any  of  the  cases. 

Talfourd,  J.,  concurred.  Judgment  for  the  defendant. 


AMBKOSE   V.   KERRISON.  im. 

(10  0.  B.  776-780;  S.  C.  20  L.  J.  0.  P.  135.)  Apnl\^. 

The  husband  is  liable  for  the  necessary  expense  of  the  decent  interment         [  776  J 
of  a  wife  from  whom  he  has  been  separated,  whether  the  party  incurring 
the  expense  is  an  undertaker  or  a  mere  yolunteer. 

This  was  an  action  of  debt,  for  money  paid  by  the  plaintiff  to  the 
use  of  the  defendant.     Plea,  mcnquam  indebitatus. 

(1)  2  R.  R.  724  (1  H.  BL  81).  7  Dowl.  &  By.  783). 

(2)  67  R.  R.  831  (13  M.  &  W.838).  (5)  32  R.  R.  389  (8  B.  &  C.  288; 

(3)  75  B.  R.  849  (5  C.  B.  895).  2  Man.  &  Ry.  318). 

(4)  31  R.  R.  757  (5  B.  &  C.  221 ; 
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Ambrose  The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for 
Kbrrisoh.  Sssex.  The  circumstances  out  of  which  the  claim  arose,  were  as 
follows :  Mr.  and  Mrs.  Kerrison  were  married  in  the  year  1820, 
and  lived  together  for  some  years,  but  ultimately  parted.  Mrs. 
Kerrison  had,  for  her  life,  the  interest  of  4,0001.  stock,  settled  to 
her  separate  use.  After  the  separation,  she  resided  for  some  time 
alone  at  Kelvedon,  in  Essex;  and  afterwards  she  removed  to 
Camberwell,  wliere  she  died  in  January,  1850.  Upon  that  event 
taking  place,  one  Gale,  a  friend  of  the  late  Mrs.  Kerrison,  and  who 
had  been  professionally  concerned  for  her  on  the  occasion  of  the 
separation,  and  in  the  trust  matters,  upon  hearing  of  her  death, 
went  to  the  house  where  she  had  resided,  and,  finding  that  she  had 
expressed  a  desire  to  be  placed  in  the  family-vault  at  Kelvedon, 
communicated  with  the  plaintiff,  who  resided  at  that  place,  and  who 
was  distantly  connected  with  the  deceased.  The  plaintiff  thereupon 
came  to  town,  and  gave  orders  for  the  removal  and  interment  of 
tlie  deceased  at  Kelvedon.  No  communication  was  made  to  the 
[  *777  ]  husband  until  about  ten  days  after  the  funeral.  It  ^appeared  that 
the  plaintiff  did  not  know  where  the  husband  resided ;  but  Gale 
knew  who  were  the  deceased's  trustees. 

The  whole  amount  of  the  expense  of  the  removal  and  burial  of 
the  deceased,  was  2SZ.  Ids.  The  defendant  had  paid  12Z.  !«.,  being 
the  amount  of  the  expenses  incurred  up  to  the  time  of  the  coffin 
reaching  the  Eastern  Counties  Railway  Station ;  but  he  refused  to 
pay  for  the  additional  expense  of  the  removal  to  and  the  funeral  at 
Kelvedon. 

On  the  part  of  the  defendant,  it  was  contended  that  he  was 
not  liable  for  any  part  of  the  expense,  the  plaintiff  being  a  mere 
volunteer. 

For  the  plaintiff,  reliance  was  placed  upon  the  case  of  Jenkins  v. 
Tucker  (\).     *     ♦     ♦ 
[  778  ]  The  learned  Judge  thought,  that,  under  the  circumstances,  the 

law  imposed  a  liability  on  the  husband  to  pay  for  a  decent 
funeral  for  his  wife,  equal  to  his  position  in  life,  and  that  her 
wishes  as  to  the  place  of  interment  were  reasonable  wishes,  and 
might  properly  be  complied  with:  and  he  told  the  jury,  that, 
if  they  thought  the  amount  reasonable,  they  must  find  for  the 
plaintiff. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages, 
111.  12$. 

(1)  1  U,  Bl.  91. 
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Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground      Ambrose 
of  misdirection :  *  KEBRisoN. 

The  question  is,  whether  a  total  stranger,  volunteering  to  pay  the 
expense  of  the  funeral  of  a  woman  who  had  been  living  separate 
from  her  husband,  upon  an  adequate  separate  income,  can  recover 
the  amount  from  the  husband  upon  a  count  foi*  money  paid  to  his 
use.  The  facts  showed  that  there  was  no  insuperable  difficulty  in 
communicating  with  the  defendant  before  the  funeral :  for.  Gale,  it 
appeared,  knew  where  the  trustees  lived,  and  there  was  ample  time 
to  make  the  necessary  inquiries  of  them  as  to  the  defendant's 
residence.  The  case  relied  on  at  the  trial  stands  upon  a  very 
different  footing  from  this ;  and  it  is  very  singular,  and  remarkably 
questionable  as  to  some  of  its  doctrine.  The  husband  was  abroad, 
having  left  his  wife  in  this  country  under  circumstances  which  gave 
her  power  to  pledge  his  credit  for  necessaries. 

(Crbsswell,  J. :  The  fact  of  the  wife  in  this  case  having  had  a 
separate  income  cannot  make  any  difference,  for,  that  died  with 
her.) 

It  is  a  circumstance  that  is  not  to  be  lost  sight  of :  and  there  the 
funeral  was  directed  and  paid  for  by  the  wife's  father,  a  fact  upon 
which  Lord  Louohborouoh  places  some  reliance.  All  the  other 
cases  are  cases  where  the  undertaker  has  been  the  plaintiff.  He 
obviously  stands  in  a  very  different  position  from  that  of  a  mere 
stranger. 

(Gbesswell,  J. :  Assuming  the  husband  to  be  ^liable  at  all  in       [  «779  ] 
this  case,  you  do  not  question  the  amount  ?) 

It  would  be  idle  to  get  a  rule  upon  that  ground. 

Jervis,  Gh.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  It 
is  admitted  by  the  counsel  for  the  defendant,  that,  if  he  was  under 
any  legal  liability  to  pay  this  demand,  no  question  can  be  raised  as 
to  the  reasonableness  of  the  amount:  nor  need  we  discuss  the 
propriety  of  incurring  the  expense  of  removing  the  deceased  to 
Kelvedon  for  interment.  This  being  so,  the  point  for  our  con- 
sideration simply  is,  whether  a  husband  living  apart  from  his  wife 
is  liable  to  a  third  person  for  expenses  incurred  by  him  for  the 
decent  and  suitable  interment  of  his  wife.     There  can  be  no  question 
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ambbobb  that  an  undertaker  who  performs  a  funeral  may  recover  from  the 
Kbbb'isok.  executor  of  the  deceased  (having  assets)  the  reasonable  and  neces- 
sary expenses  of  such  funeral,  without  any  specific  contract.  That 
liability  in  the  executor  is  founded  upon  the  duty  which  is  imposed 
upon  him  by  the  character  he  fills,  and  a  proper  regard  to  decency, 
and  to  the  comfort  of  others.  And  I  think  that  the  same  reasons 
which  call  upon  the  executor  to  perform  that  duty,  cast  at  least 
an  equal  responsibility  upon  the  husband  of  a  deceased  wife,  and, 
without  any  express  authority  or  request  on  his  part,  compel  him 
to  recoup  one  who  has  performed  the  funeral.  I  see  no  difference 
in  principle  between  the  case  of  an  undertaker  and  that  of  a  third 
person  who  takes  upon  himself  to  employ  and  to  pay  the  undertaker. 
In  point  of  fact,  the  undertaker  does  not  do  all  the  work  himself : 
he  employs  others  to  assist  him.  If,  therefore,  the  circumstances 
of  this  case  would  cast  a  duty  upon  the  husband  to  pay  an  under- 
taker, which  I  think  they  do,  it  seems  to  me,  upon  the  reason  of 
the  thing,  as  well  as  upon  the  authority  of  Jenkins  v.  Tucker,  that 
this  plaintiff,  though  a  volunteer,  is  equally  entitled  to  maintain  an 
action  against  the  husband  for  money  paid. 

'  780  ]       Cresswell,  J. : 

I  am  of  the  same  opinion.  Whatever  observations  one  or  two  of 
the  expressions  in  Lord  Louohborouoh's  judgment  in  the  case  cited, 
may  fairly  be  open  to,  I  think  the  decision  was  right :  and  I  fully 
adopt  the  language  of  Heath,  J.,  who  says, — "  The  defendant  was 
clearly  liable  to  pay  the  expenses  of  his  wife's  funeral."  This  is 
not  exactly  the  case  of  a  payment  made  by  a  mere  volunteer :  the 
plaintiff  is  the  party  who  performed  the  funeral  at  his  own  expense. 

WiLLUMS,  J. : 

I  am  of  the  same  opinion.  I  see  no  reason  to  dissent  from  the 
decision  of  this  Court  in  Jenkins  v.  Tucker.  That  case  being  good 
law,  I  think  it  must  govern  the  present. 

Talfourd,  J.,  concurred. 

Rule  refused. 
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SMITH  V.   HAKTLEY.  i85i. 

(10  C.  B.  800—805 ;  S.  0.  20  L.  J.  0.  P.  169  ;  15  Jur.  755 ;  2  L.  M.  &  P.  340.)         ^^' 

The  declaration  stated  that  a  certain  difference  had  arisen  and  was  [  ^^  J 
depending  between  A.  and  B.  touching  certain  railway  shares  which  A.  at 
the  request  of  B.  had  purchased  for  B.,  and  for  which  A.  had  paid  122^  ; 
that,  for  putting  an  end  to  the  said  difference,  A.  and  B.  submitted  them- 
selves to  the  award  of  G.  to  be  made  between  them  of  and  concerning  the 
said  difference ;  that  B.  promised  to  perform  the  award  ;  that  0.  made  his 
award  of  and  concerning  the  said  difference,  and  did  thereby  award  that  he 
decided  in  fayour  of  A.,  and  that  50/.,  which  had  been  deposited  by  A.  with 
B.,  was  in  part  payment  of  the  said  twenty  shares,  and  A.  by  his  award 
did  then  request  B.  to  pay  the  balance  of  the  account  forthwith ;  and  that 
B.  refused  to  pay  A.  the  balance  of  the  said  account,  amounting  to  72/., 
according  to  the  tenor  and  effect  of  the  award : 

Held,  that  the  arbitrator's  authority  to  make  the  award  sufficiently 
appeared,  although  the  nature  of  the  difference  was  not  specifically  stated  ; 
and  that  the  '*  request"  to  pay  amounted  to  a  direction. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before 
the  making  of  the  promise  thereinafter  next  mentioned,  a  certain 
difference  had  arisen  and  was  then  depending  between  the  plaintiff 
and  the  defendant,  touching  and  concerning  twenty  shares  in  the 
Southampton,  Manchester,  and  Oxford  Junction  Railway,  which 
the  plaintiff,  at  the  request  of  the  defendant,  had  before  then 
purchased  for  the  defendant,  and  for  which  the  plaintiff  had  paid 
a  large  sum  of  money,  to  wit,  122Z. ;  that  thereupon,  for  the  putting 
an  end  to  the  said  difference,  the  plaintiff  and  defendant,  thereto- 
fore, to  wit,  on  the  8th  of  February,  1849,  respectively,  submitted 
themselves  to  the  award  of  W.  West  and  B.  Peake,  to  be  made 
between  them  of  and  concerning  the  said  difference ;  that,  in  con- 
sideration thereof,  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  promised  the  defendant  to  perform  and  fulfil 
the  award  of  the  said  W.  West  and  B.  Feake,  so  to  be  made  between 
the  plaintiff  and  the  defendant  of  and  concerning  the  said  difference, 
in  all  things  on  the  plaintiff's  part  to  be  performed  and  fulfilled,  he, 
the  defendant,  then  promised  the  plaintiff  to  perform  and  fulfil  the 
said  award  in  all  things  therein  contained  on  the  defendant's  part 
to  *be  performed  and  fulfilled ;  that  the  said  W.  West  and  R.  Peake,  [  *80i  j 
having  taken  upon  themselves  the  burthen  of  the  said  arbitrament, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  made  their  certain 
award  of  and  concerning  the  said  difference,  and  did  thereby  then 
award  that  they,  the  said  W.  West  and  B.  Peake,  decided  in  favour 
of  the  plaintiff,  and  that  502.  which  had  been  deposited  by  the 
defendant  with  the  plaintiff,  was  in  part  payment  of  the  said  twenty 
shares;  that  the  said  arbitrators,  by  their  said  award,  did  then 
I 
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Smith  request  the  defendant  to  pay  the  balance  of  the  account  forthwith, 
Hartley,  of  which  said  award  the  defendant  afterwards,  on  the  day  and  year 
aforesaid,  had  notice;  and  that,  although  he  the  defendant  was 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  requested  by  the 
plaintiff  to  pay  him  the  balance  of  the  said  account,  amounting  to 
a  certain  sum,  to  wit,  721.,  according  to  the  tenor  and  effect  of  the 
said  award,  and  of  his  said  promise ;  yet  that  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would  on  the  day  and  year 
last  aforesaid,  or  when  he  was  so  requested  as  aforesaid,  or  at  any 
time  afterwards,  pay  the  said  sum  of  72L,  or  any  part  thereof,  to 
the  plaintiff,  &c. 

Special  demurrer.     *     *     ♦ 

[  802 1  The  plaintiff  joined  in  demurrer. 

Brandt  (with  whom  was  Hoggins),  in  support  of  the  demurrer: 

The  first  count  is  too  uncertain  as  to  the  nature  of  the  difference 
between  the  parties  ;  it  does  not  show  that  it  had  reference  to  any 
[  '803  ]      account,  or  to  any  particular  *8um. 

(Grebswell,  J. :  The  single  matter  in  difference  seems  to  have 
been,  whether  the  defendant  should  take  the  shares  or  not.) 

The  plaintiff  professes  to  set  out  the  legal  effect  of  the  award :  he 
was  bound  to  set  it  out  correctly.  The  arbitrators  here  commence 
by  deciding  nothing,  and  then  they  go  on  to  request  or  recommend 
the  defendant  to  '*  pay  the  balance  of  the  account,"  not  saying  to 
whom,  or  what  is  the  amount  of  the  balance,  and  no  account 
having  been  before  referred  to.  In  Comyns's  Digest,  Arbitra- 
ment (A.),  it  is  said,  ''An  arbitrament  is  the  judgment  or  decree  of 
persons  elected  by  the  parties  to  arbitrate  of  the  things  submitted 
to  them  :  and  five  things  must  concur  to  it :  1.  Matter  in  contro- 
versy, 2.  A  submission,  8.  Parties  to  the  submission,  4.  Arbi- 
trators, 5.  Giving  up  the  award."  Lock  v.  Vulliamy(\)  is  very 
much  in  point.     *     *     * 

Hximfrey,  contra : 

It  is   enough   for  the  plaintiff  to  show  a  state  of  facts  which 

makes  a  substantive  cause  of  action.    It  appears  that  the  plaintiff 

had  bought  for  the  defendant  certain  railway  shares,  for  which  the 

[  *804  ]      plaintiff  *had  paid  1221. :  that  the  defendant  paid  50{.  on  account, 

and  then  refused  to  take  the  shares ;  that  the  difference  between 

(1)  39  H.  E.  577  (5  13.  &  Ad.  600). 
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the  parties  was  referred;  and  that  the  arbitrators  requested  the  Smith 
defendant  to  pay  the  balance.  The  sum  awarded  is  suflaciently  habtlky. 
certain :  id  certum  est  quod  ceHum  reddi  potest :  deduct  50i.  from 
122/.,  and  the  balance  is  72i.,  the  sum  awarded.  The  liability  of 
the  defendant  to  pay  that  sum,  was  the  only  matter  in  diflference 
between  the  parties.  There  is  no  special  demurrer  on  the  ground 
that  the  award  does  not  seem  to  have  settled  and  ascertained  the 
sum  due  to  be  72/. 

Brandt,  in  reply : 

The  plaintiff  professes  to  set  out  the  award  according  to  its  legal 
effect,  but  has  not  done  so.  An  attachment  clearly  would  not  be 
granted  for  non-performance  of  such  an  award  as  this. 

Jbevis,  Ch.  J. : 

I  have  entertained  some  doubt  as  to  the  construction  of  the  first 
count :  but  I  am  happy  that  I  have  brought  my  mind  to  reconcile 
the  form  of  the  count  with  what  is  manifestly  the  justice  of  the 
case.  There  are,  in  substance,  three  objections  urged  here.  First, 
it  is  said  that  it  does  not  appear  that  the  arbitrators  had  authority 
to  award  any  specific  sum  ;  secondly,  that  the  amount  is  not  ascer- 
tained with  sufficient  certainty ;  thirdly,  that  there  is  no  direction 
or  award  to  pay  the  balance,  but  merely  a  request. 

1.  By  the  rules  of  pleading,  it  is  not  necessary  to  set  out  in  the 
declaration  the  terms  of  the  reference.  It  is  enough  to  state  that 
there  were  matters  in  difference  between  the  parties,  and  that  the 
reference  was  of  and  concerning  those  matters.  It  will  be  pre- 
sumed that  the  arbitrators  acted  within  the  scope  of  their  authority  ; 
and  it  lies  on  the  defendant  to  plead  it,  if  they  have  exceeded  their 
authority. 

2.  The  introductory  averment  is,  that  a  certain  difference  had  [  805  ] 
arisen  and  was  depending  between  the  plaintiff  and  defendant  touch- 
ing certain  railway  shares  which  the  plaintiff,  at  the  request  of  the 
defendant,  had  purchased  for  the  defendant,  and  for  which  the 
plaintiff  had  paid  122/.  Prima  facie  that  must  be  taken  to  be  a  pay- 
ment, on  account  of  the  defendant,  of  the  plaintiff's  money.     The 

count  then  goes  on  to  state  that  the  arbitrators  made  their  award 
of  and  concerning  the  said  difference,  and  did  thereby  award  in 
favour  of  the  plaintiff,  and  decided  that  50/.  which  had  been 
deposited  by  the  defendant  with  the  plaintiff  was  in  part  payment 
of  the  twenty  shares,  and  that  the  arbitrators,  by  their  said  award, 
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Smith        did  then  request  the  defendant  to  pay  the  balance  of  the  account 

Hautlry.     forthwith.     I    think    this   is  equivalent  to  a  statement  that  the 

arbitrators  awarded  or  ordered  the  defendant  lo  pay  the  balance, 

and  that  the  defendant,  who  has  undertaken  to  perform  the  award, 

is  liable  to  the  consequences  of  his  disobedience. 

8.  As  to  the  amount,  the  want  of  precision  in  this  resi^ect  is 
not  pointed  out  by  special  demurrer.  That  is  certain  which  by 
reference  to  the  subject-matter  may  be  rendered  certain.  In 
the  absence,  therefore,  of  a  special  demurrer,  this  objection  must 
also  fail. 

The  rest  of  the  Court  concurring, 

Jiidgment  for  the  plaintiff. 


1851.       Thk   earl  of   clarendon  v.  The  EECTOR,  &c.  of 
^:^'  ST.  JAMES'S. 

[  ^^  ]  (10  C.  B.  806—821  ;  S.  0.  20  L.  J.  M.  C.  213  ;  15  Jur.  492.) 

A  society  called  ** The  London  Library"  was  established  for  the  purpose 
of  lending  books  to  its  members,  being  supported  in  part  by  annual  sub- 
scriptions, and  in  part  by  the  voluntary  contributions  of  its  members,  and 
precluded  by  its  laws  from  making  any  dividend,  gift,  divisitm,  or  bonus  in 
money  to  or  between  any  of  its  members :  Held,  that  such  society,  being 
duly  certiBed  under  the  2nd  section  of  the  Scientific  Societies  Act,  1843 
(6  &  7  Vict.  c.  36),  was  exempted  from  rates,  J^c,  under  s.  1. 

But,  where  portions  of  the  premises  leased  by  such  society  were  underlet 
to  other  scientific  bodies :  Held,  that  this  was  not  such  an  exclusive  occupa- 
tion of  the  premises  for  the  purpose  of  the  society,  as  to  entitle  it  to  the 
exemption. 

Where  upon  appeal  to  the  Quarter  Sessions  under  this  statute,  a  cose  is 
stated  for  the  opinion  of  one  of  the  superior  Courts,  under  the  Quarter  Sessions 
Act,  1849  ( 1 2  &  13  Vict.  c.  45),  s.  1 1 ,  costs  are  taxed  as  between  party  and  party. 

On  the  19th  of  September,  1850,  notice  of  appeal  to  the  next 
Court  of  Quarter  Sessions  of  the  peace  for  Middlesex,  was  given  to 
the  rector,  vestrymen,  churchwardens,  and  overseers  of  the  poor  of 
the  parish  of  St.  James,  within  the  liherty  of  Westminster,  by 
George,  Earl  of  Clarendon,  William,  Earl  of  Devon,  and  Philip 
Pusey,  Esq.,  the  occupiers,  as  trustees  of  the  funds  and  property  of 
a  certain  society  called  the  London  Library,  of  the  premises  No.  12, 
St.  James's  Square,  in  the  said  parish  of  St.  James,  in  the  city  of 
Westminster,  in  the  county  aforesaid,  against  a  certain  rate  or 
assessment  made  on  the  4th  of  May,  1849,  in  pursuance  of  the 
several  statutes  in  that  case  made  and  provided,  by  the  said  rector, 
vestrymen,  churchwardens,  and  overseers  of  the  poor  of  the  parish 
of  St.  James,  whereby  the  said  society  was  rated,  by  the  name  of 
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"  The  London  Library,"  in  respect  of  the  said  premises,  in  the  sum         The 

of  81i.  10«.,  for  the  year  ending  the  5th  of  January,  1850:  and    clarendon 

thereupon,  afterwards,  by  consent  *of  the  said  parties,  and  by  order  rj,^^  r^iSotor 

of  Maule,  J.,  pursuant  to  the  statute  in  such  case  made  and  pro-        ^^'  of 

St.  James*s. 
vided,  the  facts  of  the   case  were  stated  for  the  opinion  of  this       r  ^^^  ^ 

Court,  in  the  form  of  a  special  case ;  and  it  was  agreed  that  a  judg- 
ment might  be  entered,  on  motion  by  either  party,  in  conformity  with 
the  decision  of  such  Court,  and  for  such  costs  as  such  Court  should 
adjudge,  at  the  Sessions  next  or  next  but  one  after  such  decision 
should  have  been  given :  and  the  said  parties  further  agreed  to 
the  statement  of  facts  as  set  forth  in  the  following  case : 

This  is  a  case  of  notice  of  appeal  by  the  trustees  of  the  society 
next  hereinafter  mentioned,  against  a  rate  made  on  the  4th  of  May, 
1849,  by  the  rector,  vestrymen,  churchwardens,  and  overseers  of 
the  poor  of  the  parish  of  St.  James,  within  the  liberty  of  West- 
minster, in  pursuance  of  the  several  statutes  authorising  the  same, 
whereby  the  said  society  was  rated  in  respect  of  the  premises  herein- 
after mentioned,  occupied  by  it,  in  the  sum  of  81Z.  10s.  It  is  not 
intended  to  raise  any  question  in  respect  of  the  form  of  the  rate, 
or  of  the  time  at  which  the  notice  of  appeal  was  given.  It  is 
admitted  that  the  rate  in  question  is  a  local  rate  within  the  mean- 
ing of  the  Act  of  Parliament  hereinafter  mentioned,  to  which  the 
appellants,  in  respect  of  their  occupation  hereinafter  mentioned, 
were,  at  the  time  of  the  making  the  rate  aforesaid,  liable  to  be 
assessed,  unless  they  yvere  entitled  to  exemption  from  such  liability, 
under  the  provisions  of  the  Act  of  Parliament  hereinafter  men- 
tioned ;  and  that  the  facts  hereinafter  stated  respecting  the  said 
society  are  true  of  the  whole  period  for  which  the  said  rate  was 
made,  that  is  to  say,  of  the  year  ending  the  5th  of  January,  1850  ; 
and  that  they  are  also  true  of  the  whole  period,  beginning  with 
the  17th  of  April,  1846,  down  to  the  day  of  the  date  of  the  notice 
of  appeal  aforesaid. 

''  The  London  Library  "  is  the  name  of  a  society  instituted  *in  [  *808  ] 
1841,  for  the  purpose  of  establishing  a  large  and  comprehensive 
lending-library  in  the  metropolis,  to  which  the  members  might 
resort  for  books  of  a  superior  class  to  those  supplied  by  the 
ordinary  circulating  libraries.  The  books  are  lent  to  members 
only;  and  a  collection  of  upwards  of  50,000  volumes  has  been 
made  by  the  society,  and  that  collection  constantly  receives,  at  the 
expense  of  the  society,  additions,  including  almost  every  new  work 
of  interest  or  importance,  both  in  English  and  foreign  literature. 
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The  books  of  the  society  are  deposited,  and  its  business  is  trans- 
acted, in  the  bouse  No.  12,  St.  James's  Square,  in  the  parish  of 
St.  James,  within  the  liberty  of  Westminster,  in  the  county  of 
Middlesex,  where  apartments  are  open  for  the  use  of  the  members 
of  the  society  from  the  hour  of  eleven  in  the  morning  to  the  hour 
of  six  in  the  evening,  daily,  Sundays  excepted. 

This  house  has  been  leased  to  the  Earl  of  Clarendon,  the  Earl  of 
Devon,  and  Philip  Fusey,  Esq.,  the  trustees  of  the  funds  and  pro- 
perty of  the  society,  for  a  term  of  twenty-one  years,  at  an  annual 
rent ;  and  they,  as  such  trustees,  by  the  society,  are  the  occupiers 
of  the  said  liouse. 

The  society  is  supported,  in  part,  by  annual  voluntary  contribu- 
tions from  its  members,  and  does  not,  and  by  its  laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus  in  money,  unto  or 
between  any  of  its  members.  The  society  has  caused  a  catalogue 
of  the  books  in  its  possession  to  be  printed  at  the  expense  of  the 
society  ;  copies  of  which  catalogue  are  sold  to  the  members,  and  to 
any  other  persons  applying  for  them,  at  the  said  house,  at  a  sum 
below  the  cost  price  of  printing ;  and  no  profit  has  ever  been 
derived  from  the  sale  of  the  catalogue  by  the  society;  on  the 
contrary,  the  society  has  sustained  a  considerable  loss  by  such 
printing  and  sale. 

A  portion  of  the  said  house  is  used  for  the  meetings  held  by  a 
certain  society  called  the  Philological  Society.  Another  portion  of 
the  said  house  is  sub-let,  for  the  transaction  of  its  business,  to  a 
certain  society  called  the  Statistical  Society.  Certain  portions  of 
the  said  house  were  also  used,  from  the  Ist  of  January  to  the  24th 
of  June,  1849,  for  the  transaction  of  its  business,  by  a  certain 
society  called  **  The  Hakluyt  Society." 

The  Philological  society  pays  to  the  society  called  '*  The  London 
Library,"  for  its  use  of  the  said  portion  of  the  said  house,  the  sum 
of  852.,  as  an  annual  rent.  The  Statistical  Society  pays  to  the 
society  called  '*  The  London  Library,"  for  its  exclusive  use  of  the 
said  portion  of  the  said  house,  the  sum  of  1502.,  as  an  annual  rent. 
And  the  said  Hakluyt  Society  paid  to  the  society  called  ''  The 
London  Library,"  for  the  said  use  by  the  said  Hakluyt  Society  of 
portions  of  the  said  house  during  the  time  aforesaid,  the  sum  of  61. 
The  said  several  annual  rents,  making  together  the  sum  of  1852., 
are  wholly  expended  in  defraying  the  expenses  of  the  said  society 
called  "  The  London  Library." 

The    Philological    Society,    the    Statistical    Society,    and    the 
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Hakluyt  Society,  are  severally  societies  established  for  purposes  of        The 
literature  and  science  exclusively,  and  are  not,  nor  is  either  of  them,    clarendon 
under  the  authority  or  control  of,  or,  save  as  aforesaid,  connected   j,^^  RioroB 
with,  the  society  called  *'  The  London  Library."  &c.  of 

In  the  year  1846,  the  society  called  "The  London  Library" 
submitted,  in  the  manner  prescribed  by  an  Act  passed  in  a  session 
of  Parliament  holden  in  the  6th  and  7th  years  of  the  reign  of  her 
present  Majesty,  intituled  "An  Act  to  exempt  from  county, 
borough,  parochial,  and  other  local  rates,  lands  and  buildings 
occupied  by  scientific  or  literary  societies  "  (i),  to  the  barrister-at- 
law  *for  the  time  being  appointed  to  certify  the  rules  of  friendly  [  *8^o  ] 
societies  in  England,  three  copies  of  a  printed  book,  containing, 
along  with  other  matters,  the  laws,  rules  and  regulations  for  the 
management  of  the  said  society  called  "  The  London  Library,"  for 
the  purpose  of  ascertaining  whether  the  last-mentioned  society  was 
entitled  to  the  benefit  of  the  last-mentioned  Act ;  and  the  said 
barrister  afterwards  gave  a  certificate  on  each  of  the  said  copies, 
that  the  last-mentioned  society  was  entitled  to  the  benefit  of  the 
last-mentioned  Act,  and  transmitted  one  of  such  copies,  so  certified 
by  him,  to  the  clerk  of  the  peace  of  the  county  of  Middlesex,  who 
laid  the  same  before  the  justices  of  the  said  county,  at  the  general 
Quarter  Sessions  held  next  after  the  time  when  such  copy  had  been 
so  certified  and  transmitted  as  aforesaid ;  and  the  same  was  then 
and  there,  on  the  17th  of  April,  1846,  allowed  and  confirmed  by  the 
said  justices,  and  filed  by  the  said  clerk  of  the  peace  with  the  rolls 
of  the  Sessions  of  the  peace  in  his  custody. 

(A  copy  of  the  last-mentioned  printed  book  was  annexed  to  the 
case.     The  rules  were  to  be  taken  as  part  of  the  case.) 

The  Philological  Society  and  the  Statistical  Society  have,  since 
the  commencement  of  the  year  1851,  obtained  from  the  said 
barrister  certificates  that  they  are  entitled  to  the  benefit  of  the 
last-mentioned  Act. 

The  question  for  the  opinion  of  the  Court,  is,  whether,  under  the 
circumstances  above  set  forth,  the  said  Earl  of  Clarendon,  Earl  of 
Devon,  and  Philip  Pusey,  Esq.,  as  such  occupiers  of  the  said  house 
as  aforesaid,  were  or  were  not,  at  the  time  of  the  making  the  said 
rate,  by  virtue  of  the  last-mentioned  Act,  entitled  to  exemption  from 
liability  to  be  assessed  or  rated  to  any  local  rate  within  the  meaning 
of  the  last-mentioned  Act,  in  respect  of  such  occupation  of  the  said 
house  as  aforesaid. 

(1)  6  &  7  Vict  c.  36. 
B.». — VOU  LXXXIV,  50 
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The    ^         If  this  Court  shall  be  of  opinion  that  the  said  Earl  of  *Clarendon, 

CLAnKKDON    Earl  of  Devon,  and  Philip  Pusey,  Esq.,  as  such  occupiers  of  the 

The  Rkctob    ^^  house  as  aforesaid,  were  so  entitled,  the  decision  of  this  Court 

&o.  OF       is  to  be  in  favour  of  the  appellants,  and  judgment  of  allowance  of 

[*8ii]       ^^^  ^^  appeal  on  the  ground  of  such  exemption,  and  for  such 

costs  as  this  Court  shall  adjudge,  shall  be  entered  at  the  Sessions 

accordingly.    But,  if  the  Court  shall  be  of  the  contrary  opinion,  its 

decision  is  to  be  in  favour  of  the  respondents,  and  judgment  for 

dismissing  the  appeal,  and  for   such   costs   as   this  Court  shall 

adjudge,  and  for  amending  the  said  rate  by  substituting  the  names 

of  the  said  appellants  for  the  words  "The  London  Society"  therein, 

is  to  be  entered  at  the  Sessions  accordingly. 

ChanneUy   Serjt.   (with   whom  was  D.  Keane),  in  support  of 
the  rate : 

It  is  conceded  that  the  rate  is  well  made,  unless  it  be  open  to  an 
objection  founded  upon  the  statute  of  6  &  7  Vict.  c.  86.     *     *     * 
[  812  ]  The  society  in  question  is  not  a  society  "  instituted  for  purposes 

of  science,  literature,  or  the  fine  arts,  exclusively,"  within  the 
meaning  of  the  statute :  and,  if  it  were,  the  building  in  respect  of 
^which  the  exemption  is  claimed,  is  not  so  used  by  them  as  to  entitle 
the  society  to  such  exemption :  and,  at  all  events,  the  exemption 
does  not  extend  to  those  portions  of  the  building  which  are  rented 
by  other  societies  that  are  not  so  certified. 

1.  To  justify  the  exemption,  two  circumstances  must  co-exist : 
one,  that  the  society  is  established  for  the  purposes  mentioned  in 
the  Act ;  the  other,  that  the  building  shall  be  used  exclusively  for 
those  purposes,  and  shall  be  so  certified  by  the  proper  officer. 

(Jbrvis,  Ch.  J. :  It  is  the  society  that  is  certified,  not  the 
building.) 

The  certificate,  though  a  sine  qua  non,  is  not  conclusive.  This 
exemption  was  allowed  in  The  Churchivardens,  dtc,  of  Birmingham 
V.  Shaiv{i),  in  the  case  of  a  society  somewhat  similar  to  this,  called 
The  Bh-mingham  New  Librai-y,  and  in  Reg,  v.  The  Overseers  of 
Manchester  (2),  in  the  case  of  The  Royal  Manchester  Institution  : 
but,  in  the  first  case,  the  point  underwent  very  little  discussion, 
and,  in  the  second,  its  authority  was  not  disputed.    Reg.  v.  Brandt  (3), 

(1)  74  B.  B.  523  (10  Q.  B.  868)  (3)  83  B.  B.  538  (16  Q,  B,  462). 

(2)  83  B.  B.  529  (16  Q.  B.  449). 
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however,  is  expressly  in  point,  and  must  *govern  this  case.      There  .    The 

*     *     it  was  held,  that  the  society  was  not  exempt  from  liability  clarendon 

to  be  rated,  within  the  6  &  7  Vict.  c.  36,  as  a  society  instituted  ,„     \^^  ^ 
exclusively  for  the  purposes  of  science  and  the  fine  arts;  the  primary       &c.  of 

St   Ta.mb9*4 

object  of  the  institution  being  the  amusement  of  the  members,  and      I  «g^  •, 
not  the  advancement  of  the  art  of  music.     So,  here,  though  the 
books  kept  by  the  society  are  calculated  for  the  advancement  of 
science,  still  the  primary  object  is  the  instruction  and  amusement 
of  the  members. 

(Talfourd,  J. :  The  question  is,  whether  the  statute  applies  to  a 
joint-stock  circulating  library.) 

2.  Has  the  society  so  used  or  occupied  the  building  as  to  entitle 

it  to  the  exemption  claimed  ?    In  *R€g.  v.  Jones  (1),  an  unsuccessful       [  *8i*  ] 

attempt  was  made  to  bring  the  Beligious  Tract  Society  within  the 

exemption. 

(Talfoubd,  J.:  The  Goubt  in  effect  held,  in  that  case,  that 
theology  was  not  literature.) 

In  Reg.  v.  Pocock{2),  it  was  sought  to  exempt  the  British  and 

Foreign  School  Society ;  but  the  Court  held  that  it  did  not  come 

within  the  meaning  of  the  statute.     The  question  again  arose  in  the 

case  of  Reg.  v.  The  Baptist  Missionary  Society  (3).    *    *   In  Purvis  v.        [  81*  ] 

Traill  (4),  it  was  held,  that  a  society  C  The  Greenwich  Society 

for  the  Acquisition  and  Diffusion  of  Useful  Knowledge  ")  instituted 

for  purposes  of  science,  literature,  or  the  fine  arts,  is  not  exempt 

from  rates,  under  this  Act,  unless  their  premises  are  occupied  solely 

for  these  purposes ;  and  therefore,  where  such  a  society  let  their 

premises  for  other  purposes,  they  were  held  liable  to  be  rated, 

although  the  funds  were  applied  to  the  objects  of  the  institution. 

And  Parke,  B.,  said :  "  Upon  the  true  construction  of  this  statute, 

there  can  be  no  exemption,  if  the  society  occupy  for  a  purpose 

foreign  to  its  original  institution." 

(Williams,  J. :  Suppose  the  society  occupied  the  premises  exclu- 
sively for  the  purpose  of  the  fine  arts  during  one  half  of  the  year, 
and  for  literature  during  the  other  half,  would  they  be  exempt  ?) 

Clearly  not. 

(1)  8  Q.  B.  719.  (3)  10  Q.  B.  884. 

(2)  70  U.  ii.  (506  (8  a.  B.  729).  (4)  77  R.  B.  639  (3  Ex.  344). 
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Croicdtr  (with  whom  was  Parry),  contra  : 

It  is  impossible  fairly  to  distinguish  this  case  from  The  Church- 
wardens f  dc,  of  Birmingham  v.  Shaw  (l)  [and]  Keg.  v.  The  Over- 
seers  of  Manchester  (2).  The  Court  must  be  prepared  to  over- 
turn those  two  eases,  if  they  hold  this  society  not  to  be  entitled  to 
the  benefit  of  the  statute. 

(Jbbyis,  Ch.  J. :  My  brother  Channell  says  that  those  cases  are 
overruled,  or  at  least  materially  qualified,  by  the  subsequent  case  of 
Reg,  V.  Brandt  (3).) 

Itclearly  was  not  the  intention  of  the  Court,  in  the  last-mentioned  case, 
in  any  degree  to  impugn  the  authority  of  the  former  cases.  On  the 
contrary,  Lord  Campbell  expressly  distinguishes  them.     *     *     » 

It  is  said  that  the  society  loses  the  benefit  of  the  statutory 
exemption,  because  the  whole  of  the  premises  are  not  devoted  to 
its  purposes.  But  the  case  finds  that  the  other  societies  by  whom 
portions  of  the  building  in  St.  James's  Square  are  occupied,  are 
scientific  societies  within  the  purview  of  the  statute. 

(Cbesswell,  J. :  But  not  certified  at  the  time  the  rate  in  question 
was  made.     They,  therefore,  could  not  claim  the  exemption.) 

The  occupation  by  them  is  an  occupation  by  "  The  London 
Library.''  At  all  events,  the  rate  should  be  amended,  so  as  to 
give  the  appellants  the  benefit  of  the  exemption  as  to  so  much  of 
the  house  as  is  occupied  exclusively  for  their  purposes. 

Channell,  Serjt.,  in  reply,  was  stopped  by  the  Coubt. 

Jebvis,  Ch.  J. : 

In  dismissing  this  appeal,  I  adopt  the  language  of  Lord 
Campbell,  in  Reg.  v.  Brandt,  and  "  trust  that  this  society  may 
long  flourish,  paying  its  rates.''  The  case,  as  it  seems  to  me,  is 
precluded  by  the  authorities.  The  first  question  to  be  considered, 
is,  whether  **  The  London  Library"  is  a  society  established  exclu- 
sively for  purposes  of  science,  literature,  or  the  fine  arts,  within 
the  5  &  6  Vict.  c.  36.  Whatever  we  might  have  been  inclined  to 
think,  had  the  question  now  for  *the  first  time  arisen,  it  seems  to 
me  that  we  are  conclusively  bound  by  the  decision  of  the  Queen's 
Bench   in     The    Churchwardens,    dc.    of  Birmingham    v.    Shaw^ 

(3)  83  R.  E.  538  (16  Q.  B.  462). 


(1)  74R.  R,  523  (10  Q.  B.  J 

(2)  $3  R.  R.  529  (16  Q.  B.  449). 


VOL.  Lxxxiv.]     1851.     C.  p.     10  C.  B.  818—819.  789 

recognised  and  confirmed  by  Reg.  v.  The  Overseers  of  Manchester,  The 
where  it  was  held,  that  a  society  like  this,  supported  by  the  annual  clarrkdon 
subscriptions  and  voluntary  contributions  of  its  members,  is  iHKRErTOK 
within  the  statute.  It  is  better  to  adhere  to  decided  cases,  than  to  &o-  of 
speculate  as  to  the  meaning  of  an  Act  of  Parliament.  The  second 
point  in  the  case,  is  met  by  an  express  authority.  The  Philolo- 
gical Society  and  the  Statistical  Society  not  having  been  certified 
under  the  statute  at  the  time  the  assessment  was  made,  the  case  is 
brought  precisely  within  Purcis  v.  Traill,  where  Parke,  B.,  says : 
''  Suppose  the  society  converted  two-thirds  of  their  premises  into 
butchers'  and  bakers*  shops,  would  they  not  be  liable  to  be  rated, 
notwithstanding  they  expended  the  profits  in  the  purchase  of 
globes  and  astronomical  instruments?  The  section  must  mean 
occupied  exclusively  for  the  purposes  of  the  society.  Here,  the 
society  occupy  partly  for  one  purpose,  and  partly  for  another." 
We  are,  therefore,  met  by  authority  upon  both  points ;  and  it 
would  be  enough  to  stop  there.  But,  in  answer  to  the  suggestion 
that  the  rate  may  be  amended,  I  would  observe  that  we  are  not 
entitled  to  look  at  the  objects  of  the  under-tenants.  The  house  is 
let  to  the  London  Library.  The  Act  of  Parliament  exempts  them 
from  rates,  if  they  occupy  the  premises  for  the  transaction  of  their 
business,  and  for  carrying  into  effect  the  purposes  of  the  society, 
that  is,  of  the  society  which  would  otherwise  have  been  liable  as 
occupying  tenants.  If  they  receive  rent  for  any  portion  of  the 
premises,  they  are  not  within  the  protection  of  the  Act.  For  these 
reasons,  I  am  of  opinion  that  the  respondents  are  entitled  to 
judgment. 

Crbsswell,  J. :  [  8i«  ] 

I  also  think  that  the  respondents  are  entitled  to  judgment.  It 
is  decided  that  a  society  such  as  upon  the  statement  submitted  to 
us  this  appears  to  be,  is  within  the  meaning  of  the  statute,  a 
society  instituted  for  the  exclusive  purposes  of  science,  literature, 
or  the  fine  arts,  supported  wholly  or  in  part  by  annual  voluntary 
contributions.  But  it  appears  that  this  society  is  in  possession  of 
a  house,  certain  parts  of  which  are  not  occupied  by  it  for  the  trans- 
action of  its  business  and  for  carrying  into  efi'ect  its  purposes,  but 
are  let  to  others  at  certain  rents.  It  may  be  that  those  others  are 
societies  of  the  description  contemplated  by  the  statute;  but  the 
purposes  of  those  societies  are  not  the  purposes  of  the  society  in 
question. 
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[821] 


WiLLIA&IS,   J. : 

I  nm  of  the  same  opinion.  The  appellants  claim  exemption 
from  rates  on  the  ground  that  they  are  a  society  instituted  for  pur- 
ix)8es  of  science,  literature,  or  the  fine  arts  exclusively,  within  the 
meaning  of  the  statute,  and  that  they  occupy  the  premises  in 
question  for  the  transaction  of  the  business  of  the  society,  and  for 
carrying  into  effect  its  purposes.  Assuming  that  the  society  is 
within  the  statute,  the  question  is  whether  the  premises  are 
occupied  by  it  so  as  to  entitle  the  appellants  to  the  exemption. 
Upon  the  facts,  I  think'  it  is  quite  clear  that  the  society  does  not 
occupy  the  premises  solely  for  the  transaction  of  its  business  and 
for  carrying  into  effect  its  purposes.  If  any  authority  were  needed, 
the  case  of  Purvis  v.  Traill  is  completely  in  point.  If  an  exemp- 
tion could  be  claimed  under  such  circumstances  as  these,  a  society 
of  this  sort  might  take  any  premises,  however  large,  and  underlet 
what  they  could  not  use,  upon  more  advantageous  terms,  by  reason 
of  the  supposed  exemption  of  their  undertenants  from  rates.  That 
never  could  have  been  contemplated  by  the  statute. 

Talfourd,  J. : 

Whatever  might  have  been  my  opinion  had  the  matter  beeii  r^« 
Integra,  I  feel  bound  by  the  authority  of  The  Churchwardens,  i£r.  of 
Birmingham  v.  Sliaw,  and  Reg.  v.  The  Overseers  of  Manchester,  wliich 
are  decisive  to  show  that  this  society  fulfils  the  first  condition  upon 
which  the  right  to  exemption  from  rates  depends.  But  I  think  it 
clearly  fails  as  to  the  second.  Reg.  v.  Brandt  and  Pun-is  v.  Traill 
are  decisive  upon  that  point. 

Chajinell  prayed  judgment  for  costs. 

(Jervis,  Ch.  J. :  What  has  been  the  practice  of  the  other  Courts 
as  to  costs  ?) 

In  the  case  of  The  Churchwardens  of  the  Holy  Trinity,  Exeter  v. 
Ide  (1),  costs  were  given. 

Parry,  contra  : 

There  cannot  be  said  to  be  any  practice  upon  the  subject :  the 
statute  under  which  the  case  is  stated,  is  the  12  &  18  Vict.  c.  45, 
s.  11.  *  *  If  this  had  been  an  appeal  at  Sessions,  there  would 
have  been  no  costs. 

(1)  16  L.  T,  363. 
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Channell,  Serjt.,  stated  that  he  had  been  informed  that  the  coats         thb 
allowed  in  the  case  referred  to  were  taxed  as  between  party  and    clarendon 

P*^*y-  THE  RicTOR 

&C.  OF 

Jbrvis,  Ch.  J. :  St.  James's. 

The  officer  will  inquire  as  to  the  practice  of  the  other  Courts, 
and  draw  up  the  rule  accordingly,  and  also  to  amend  the  rate. 

The  inde  was  afterwards  draivn  up  dismissing  the  appeal^ 
with  costs,  to  be  paid  by  the  appellants  as  between 
party  and  party  n 


DAVIS   V.   BUEEELL  and   LANE.  i85«. 

(10  C.  B.  821—826;  S.  C.  15  Jur.  658.)  AiprOVl, 

Where  a  lessee  covenants  to  pay  rates  and  taxes,  no  demand  is  necessary        ^         ^ 
to  constitute  a  breach,  so  as  to  entitle  the  lessor  to  ayail  himself  of  the 
proviso  for  re-entry. 

Trespass  for  an  assault  and  false  imprisonment. 

Pleas :  first,  Not  guilty  ''  by  statute ;''  secondly,  that  the  defendant 
Burrell,  at  the  said  time  when  &c.,  was  lawfully  possessed  of  the 
premises  in  which  &c.,  and,  being  so  lawfully  possessed,  the  plaintiff, 
with  divers  otber  persons,  were  committing  a  breach  of  the  peace, 
and  endeavouring  to  beat  in  and  break  the  doors  of  the  said  premises* 
and  to  effect  a  forcible  entry  therein  ;  and  that  thereupon  the 
defendants,  to  prevent  the  plaintiff's  further  proceeding  in  that 
breach  of  the  peace,  then  gave  the  plaintiff  into  custody,  as  they 
lawfully  might  for  the  cause  aforesaid  ;  thirdly,  that  the  defendant 
*Burrell  was  lawfully  possessed  of  and  in  a  certain  part  of  a  certain  L  ^^^^  ] 
yard,  and  certain  stables  adjoining  thereto,  and  that  the  plaintiff 
entered  the  yard,  with  other  persons,  and  made  a  great  noise  and  dis- 
turbance, and  used  violent  and  threatening  language,  and  disturbed 
the  defendant  Burrell  in  the  peaceable  possession  of  the  said  yard,  in 
breach  of  the  peace,  &c.,  and  that  thereupon  the  defendants,  in 
order  to  preserve  the  peace,  gave  the  plaintiff  in  charge  to  a  police- 
constable,  as  they  lawfully  might,  &c. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de  injuria 
to  the  other  two. 

The  cause  was  tried  before  Jervis,  Gh.  J.,  at  the  sittings  at  West- 
minster after  the  last  Term.  The  facts  that  appeared  in  evidence  were 
as  follows :  The  plaintiff  had  been  tenant  to  the  defendant  Burrell 
of  a  public-house,  yard,  stables,  and  coachhouse,  in  Catherine  Wheel 
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davib  Yard,  Great  Windmill  Street,  under  a  demise  for  twenty-five  years 
BuRRELL.  from  the  25th  of  December,  1842,  at  the  yearly  rent  of  175/.,  pay- 
able quarterly,  originally  made  to  one  Smith,  who  had  assigned 
his  interest  in  the  premises  to  Burrell.  The  lease  contained  the 
usual  covenants  on  the  part  of  the  lessee  and  his  assigns,  to  repair 
and  paint,  and  to  pay  rent,  rates,  and  taxes,  and  also  a  covenant  to 
yield  up  the  fixtures  to  the  lessor  at  the  expiration  of  the  lease, 
with  a  proviso  for  re-entry  for  breach  of  any  of  the  covenants.  On 
the  25th  of  April  last,  Burrell,  during  the  temporary  absence  of  the 
plaintiff  *s  servant  who  had  charge  of  the  premises,  re-entered  under 
the  proviso,  for  alleged  breaches  of  covenant,  in  omitting  to  repair 
and  paint,  removing  fixtures,  and  not  paying  rates,  and  put  padlocks 
on  the  gates  and  outer  door.  The  plaintiff  thereupon  came  to  the 
premises  accompanied  by  several  men,  and  attempted  to  force  their 
way  in  ;  whereupon  the  defendants  gave  the  plaintiff  in  charge  to 
a  police-constable  who  was  present  when  the  attempt  was  being 
[•823  J  made,  and  who  carried  him  to  the  police-station,  ♦where  he  was 
charged  by  the  defendants  with  "  wilfully  breaking  off  some  locks 
from  some  doors  in  Catherine  Wheel  Yard,  Great  Windmill 
Street." 

The  justification,  so  far  as  related  to  the  non-repair,  removal  of 
fixtures,  and  non-payment  of  rent,  failed ;  but  it  was  proved,  on 
the  part  of  the  defendants,  that,  at  the  time  the  defendant  Burrell 
re-entered,  two  poor-rates  were  payable  in  respect  of  the  premises, 
though  there  was  no  evidence  of  their  having  been  demanded  of 
the  plaintiff. 

It  was  thereupon  contended,  on  behalf  of  the  defendants,  that, 
Burrell  being  lawfully  in  possession,  the  defendants  were  justified, 
under  the  circumstances,  in  giving  the  plaintiff  into  custody,  by  the 
Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  s,  54,  div.  10,  and  s.  66. 

In  leaving  the  case  to  the  jury,  the  Ghibf  Justigb  said,  that 
[  *824  ]  breaking  locks  or  breaking  the  peace  in  the  presence  ♦of  the 
constable,  would  authorise  the  latter  to  take  the  plaintiff ;  but  that 
here  the  constable  did  not  seem  to  have  acted  of  his  own  authority, 
but  under  the  direction  of  the  defendants,  and  therefore  the  question 
would  be  whether  or  not  Burrell  was  lawfully  in  possession. 
"Then,"  said  his  Lordship,  "was  Burrell  in  possession?  The 
defendant's  counsel  says  there  are  three  ways  in  which  he  may 
have  been  so  under  the  proviso  for  re-entry  :  for  non-repair,  for  non- 
payment of  rates,  and  for  not  painting.  The  plaintiff  has  covenanted 
to  yield  up  the  fixtures  to  the  defendant  Burrell  at  the  end  of  his  lease. 
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and  he  has  removed  some ;  but  the  Court  of  Common  Pleas  has  held  davib 
that  such  removal  gives  no  right  of  re-entry,  for,  they  may  be  bdkrell. 
restored  before  the  expiration  of  the  term ;  and  I  shall  hold  so : 
but  fixtures  may  be  so  carelessly  and  improperly  removed  as  to 
amount  to  a  breach  of  the  covenant  to  repair.  If  you  find  want  of 
repair,  the  defendant  had  a  right  to  enter ;  he  would  then  be  law- 
fully in  possession ;  and  in  that  case  I  shall  direct  a  verdict  for 
the  defendants  on  the  general  issue,  under  the  2  &  8  Vict.  c.  47. 
So,  if  you  find  that  the  rates  were  in  arrear.  As  to  the  second  plea, 
the  question  is,  was  the  plaintiff  on  the  premises  making  a  noise 
and  disturbance.  As  to  the  painting,  it  is  not  in  my  opinion  a 
continuing  covenant ;  but  it  is  better  to  have  your  opinion  upon  it.*' 

The  jury  found  that  the  premises  were  sufficiently  repaired  and 
painted  ;  but  that  the  rates  were  in  arrear,  and  that  the  plaintiff 
was  there  creating  noise  and  disturbance ;  and  they  assessed  the 
damages  contingently  at  51. 

The  Chibf  Justice  then  said,  **  1  think,  that,  as  the  rates  were 
in  arrear,  the  defendant  Burrell  was  entitled  to  enter,  that  he  was 
therefore  properly  in  possession,  and  entitled  to  a  notice -of  action. 
The  verdict  must  be  entered  for  the  defendants  on  the  general 
issue." 

Prentice  now  moved  to  enter  a  verdict  for  the  plaintiff  with  51.       [  826  ] 
damages,  or  for  a  new  trial,  on  the  ground  of  misdirection : 

There  was  no  proof  that  the  rates  had  been  demanded ;  and, 
until  demand  and  refusal,  there  could  be  no  breach  of  covenant.  In 
Huirell  V.  Wink  (1),  in  replevin  for  taking  the  plaintiff's  goods,  the 
defendant  avowed,  as  overseer  of  the  poor,  under  the  48  Eliz.  c.  6,  by 
virtue  of  a  warrant  of  distress  for  104i.  17«.  due  for  several  rates,  one 
of  which  had  been  quashed  on  the  ground  that  the  plaintiff  was  not 
an  occupier  within  the  parish  where  he  was  rated ;  and  it  was  held, 
that,  as  one  of  the  rates  was  quashed,  the  warrant  was  void,  and 
that  the  precise  sum  due  for  poor-rates  should  have  been  demanded 
from  the  plaintiff  previously  to  the  issuing  of  such  warrant. 

(Cbesswbll,  J. :  All  that  that  case  decides,  is,  that  there  must 
be  a  demand  of  the  precise  sum  due,  before  the  rate  is  distrained 
for. 

Jbbvis,  Ch.  J. :  How  can  the  omission  of  the  collector  prejudice 
the  landlord?) 

(1)  20  B.  R,  48J  (2  Moore,  417  ;  8  Taunt.  369). 
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Davis       There  could  be  no  default  until  demand. 


V. 
BURBKLL. 


(Jebvis,  Gh.  J. :  The  rate   was   due  and  payable  when  it  was 
published  at  the  church. 

Gresswell,  J. :  A  demand  is  only  necessary,  to  justify  a  dis- 
tress.) 

Burrell's  possession  was  not  obtained  in  a  lawful  manner.  In 
Netvton  v.  Harland  (i),  it  was  held,  that,  where  a  tenant  remains 
in  apartments  after  the  expiration  of  his  term,  the  landlord  is 
not  justified  in  forcibly  asserting  his  right  to  the  possession,  by 
expelling  him. 

(Gresswell,  J. :  The  doctrine  of  that  case  has  been  very  much 
questioned.) 

Jervis,  Gh.  J. : 

The  question  resolves  itself  into  one  of  fact.  If  the  rates  were 
due,  and  were  not  paid,  the  defendant  Burrell  was  lawfully  in 
possession  of  the  premises  at  the  time  the  plaintiff  made  the  forcible 
[  *82ri  ]  attempt  *to  get  in.  When  a  rate  is  duly  made  and  published,  it 
is  the  duty  of  the  parties  assessed  to  seek  out  the  collector  and  to 
pay  it.  Here,  the  plaintiff  has  entered  into  a  covenant  to  pay  rates, 
and  he  has  broken  that  covenant.  The  statute  48  Eliz.  c.  6, 
requires  a  personal  demand  before  the  rate  can  be  distrained  for. 
That  shows  that  a  demand  would  otherwise  be  unnecessary.  I  am 
of  opinion  that  there  should  be  no  rule. 

Gresswell,  J. : 

I  am  entirely  of  the  same  opinion. 

Williams,  J. : 

The  plaintifiF  was  bound  by  his  covenant  to  pay  the  rates.  There 
was  no  necessity  for  a  personal  demand. 

Talfourd,  J. : 

There  was  an  absolute  covenant  to  pay  all  rates  and  taxes ;  not 
conditional  upon  their  being  lawfully  demanded.  There  was  a  clear 
breach,  and  consequently  the  lessor  had  a  right  to  re-enter. 

Rule  refused. 
(1)  56  R.  E.  488  (1  MaD.  &  G.  644  ;  1  Scott,  N.  R.  474). 
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BOOTH  V.   CLIVE(l).  issi. 

Avril  24 
(10  C.  B.  827—837 ;  S.  C.  20  L.  J.  C.  P.  151 ;  15  Jur.  563;  2  L.  M.  &  P.  283.)         ^ 

The  138th  section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95  (1),  enacts,         [  ®*^^  3 
that,  in  actions  and  prosecutions  to  be  commenced  against  any  person  for 
any  thino^  done  in  pursuance  of  the  Act,  notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be  given  to  the  defendant  one  calendar  month 
at  least  before  the  commencement  of  the  action. 

In  case  against  a  Judge  of  a  county  court  for  making  an  order  for 
committing  the  plaintiff  to  gaol  for  disobedience  of  an  order  for  payment 
of  certain  instalments,  after  due  service  upon  him  of  a  writ  of  prohibition, 
the  jury  were  told,  that,  if  the  defendant  acted  under  a  bond  fide  belief  that 
his  duty  as  Juilge  of  the  county  court  rendered  it  incumbent  on  him  to  do 
so  notwithstanding  the  prohibition,  the  act  must  be  considered  as  done 
in  pursuance  of  the  County  Courts  Act,  and  he  was  entitled  to  notice  of 
action : 

Held,  no  misdirection. 

This  was  an  action  upon  the  case  against  the  Judge  of  the 
Southwark  County  Court  of  Surrey,  for  maliciously  issuing  an 
order  for  the  imprisonment  of  the  plaintiff,  after  service  of  a  writ 
of  prohibition. 

The  second  .count  of  the  declaration  stated,  that,  before  and  at 
the  time  of  the  committing  of  the  grievance  thereinafter  mentioned, 
the  defendant  was  the  Judge  of  an  inferior  court  of  record,  to  wit, 
the  Southwark  County  Court  of  Surrey,  in  which  Court  a  judgment 
had  been  recovered  against  the  now  plaintiff,  in  a  cause  wherein 
one  W.  G.  Sill  was  plaintiff,  and  the  now  plaintiff  was  defendant ; 
that,  before  and  at  the  time  of  the  committing  of  the  said  grievance, 
to  wit,  on  the  26th  of  February,  1850,  a  writ  of  prohibition  had 
been  duly  issued  out  of  Chancery,  prohibiting  the  Judge  of  the  said 
Court,  and  also  the  clerk  and  high-bailiff  and  officers  thereof,  from 
proceeding  or  carrying  into  execution,  or  in  any  wise  giving  effect 
to,  or  proceeding  upon,  the  said  judgment,  which  said  writ  the 
plaintiff,  to  wit,  on  the  said  26th  of  February,  1850,  caused  to  be 
made  known  to  the  defendant  as  Judge  of  the  said  county  court, 
and  *then  caused  a  copy  thereof  to  be  left  with  the  defendant ;  and  [  *828  ] 
it  then  became  the  duty  of  the  defendant,  as  such  Judge,  to  refrain 
from  proceeding  or  carrying  into  execution,  or  in  any  wise  giving 
effect  to  or  proceeding  upon  the  said  judgment,  according  to  the 
tenor  and  effect  of  the  said  writ ;  yet  the  defendant,  not  regarding 
his  duty  in  that  behalf,  and  intending  to  injure  the  plaintiff,  did 

(1)  See  now  the  Public  Authorities  or  execution,  or  intended  execution 

Protection  Act,  1893  (56  &  57  Vict  of  any  Act  of  Parliament,  or  of  any 

c.   61,  8.  1),   affording  protection  in  public  duty  or  authority.*' — J.  G.  P. 
re8|)ect  of  any  act  done  *'  in  pursuance. 
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Booth  not  refrain  from  proceeding  upon  the  said  judgment,  but,  on  the 
Clivk.  contrary,  maliciously,  and  without  reasonable  and  probable  cause, 
made  an  order  founded  upon  the  said  judgment,  that  the  plaintiff 
should  be  committed  for  one  month  to  Horsemonger  Lane  Gaol, 
for  neglecting  to  pay  22.  alleged  to  be  due  and  payable  by  the  now 
plaintiff  for  and  in  respect  of  two  instalments  of  the  said  debt 
and  costs  recovered  by  the  said  judgment.  The  count  then  pro- 
ceeded to  aver  special  damage  resulting  to  the  plaintiff  from  such 
imprisonment. 

The  defendant  pleaded,  first.  Not  guilty,  secondly,  that  the 
grievances  in  the  declaration  mentioned  were  committed  by  the 
defendant  after  the  passing  of  the  statute  9  &  10  Vict.  c.  95, 
and  wore,  and  each  of  them  was,  done  in  pursuance  of  the  said 
Act,  and  by  the  defendant  acting  in  execution  of  the  said  Act, 
and  that  no  notice  in  writing  of  the  action,  and  of  the  cause 
thereof,  was  given  to  the  defendant  one  calendar  month  before 
the  commencement  of  the  suit,  pursuant  to  the  said  statute. 
Verification  (i). 

The  plaintiff  replied  to  the  second  plea,  that  the  grievances  in 
the  declaration  mentioned  were  not,  nor  was  either  of  them,  done 
in  pursuance  of  the  said  Act.    Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  ut 
Westminster  after  last  Hilary  Term.  It  appeared  that  an  order 
[  *8i9  ]  had  been  duly  made  by  the  defendant,  as  Judge  *of  the  Southwark 
County  Court,  for  payment  by  Booth,  by  instalments,  of  a  debt  and 
costs  recovered  against  him  in  that  Court  by  one  Sill.  Booth 
afterwards  obtained  his  discharge  under  the  Insolvent  Debtors 
Act  as  to  the  debts  mentioned  in  his  schedule,  including  Sill's 
judgment.  The  order  of  adjudication  was  produced  before  the 
Judge,  but  he  declined  to  give  effect  to  it,  and  made  an  order 
committing  the  now  plaintiff  to  Horsemonger  Lane  Gaol  for  one 
month,  for  non-payment  of  two  instalments  of  12.  each. 

Booth  afterwards  obtained  a  writ  of  prohibition  out  of  the 
petty-bag  office,  which  was  duly  served  upon  the  Judge,  but  he 
refused  to  obey  it,  and  Booth  was  accordingly  arrested  under  the 
order,  and  committed  to  prison. 

No  notice  of  action  had  been  given  to  the  defendant,  pursuant  to 
the  9  t&  10  Vict.  c.  95,  s.  138. 

The  Lord  Chief  Justice  told  the  jury,  that,  if  the  defendant,  in 
making  the  order,  acted  under  the  bond  fide  belief  that  his  duty  as 
(1)  There  were  other  pleas,  which  it  is  unnecessary  to  advert  to. 
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Judge  of  the  county  court  rendered  it  incumbent  on  him  to  do  bo       Booth 
notwithstanding  the  prohibition  issued  out  of  the  petty-bag  office,        clivb. 
the  act  done  by  him  must  be  considered  as  done  in  pursuance 
of  the  County  Court  Act,  and  that  he  was  entitled  to  notice  of 
action. 

Being  pressed  by  the  counsel  for  the  plaintiff  to  leave  to  the  jury 
the  further  question,  whether  the  defendant  reasonably  believed 
it  to  be  his  duty  to  proceed,  his  Lordship  told  them,  that,  if 
"  reasonably "  meaiit  any  thing  else  than  "  in  good  faith,"  it 
meant,  ''  according  to  his  reason,"  as  contradistinguished  from 
"  caprice." 

The  jury  found  a  verdict  for  the  defendant,  assessing  the 
damages  contingently  at  40^. ;  for  which  sum  the  Lord  Chief 
Justice  reserved  leave  to  the  plaintiff  to  enter  a  verdict,  if  the 
Court  should  be  of  opinion  that  the  defendant  was  not  entitled  to 
notice  of  action. 

Humfrey  (with  whom  was  Skinner),  on  a  former  day  in  this        [830] 
Term,  moved  for  a  new  trial,  on  the  ground  of  misdirection. 

(Cbbsswbll,  J. :  You  can  only  ask  for  a  rule  in  the  terms  in 
which  the  leave  was  reserved.  Morrish  v.  Mutrey  (i)  is  an  authority 
for  that.  That  was  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house.  The  Judge,  at  the  trial,  having  ruled  that  a 
plea  justifying  the  entry  of  the  plaintiff's  house,  the  outer  door 
being  open,  to  search  for  one  C.  F.,  who  for  six  months  had  resided 
in  the  plaintiff's  house,  and  that  the  defendant  (a  sheriff's  officer) 
had  good  grounds  to  suspect  and  believe  that  she  was  in  the 
plaintiff's  house  at  the  time,  had  been  proved,  and  constituted  a 
good  defence,  stated,  in  the  presence  of  counsel  on  both  sides,  who 
made  no  objection,  that  he  should  direct  the  jury  to  assess  the 
damages  contingently,  and  should  give  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  the  amount  found  by  the  jury, — it  was 
held,  that  both  parties  were  bound  thereby,  and  that  the 
plaintiff's  counsel  was  not  at  liberty  to  move  for  a  new  trial,  for 
misdirection.) 

The  real  question  is,  whether,  under  the  circumstances,  the  defen- 
dant was  entitled  to  a  notice  of  action.  That  question  turns  upon 
the  lS8th  section  of  the  9  &  10  Yict.  c.  95,  which,  ''  for  the  pro- 
tection of  persons  acting  in  the  execution  of  the  Act,"  enacts  ''  that 
(1)  67  B.  E.  505  (13  M.  &  W.  52). 
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Booth  all  actions  and  prosecutions  to  be  commenced  against  any  person 
Cliye.  ^^^  ^"y  ^h^ng  ^^^^  i^  pursuance  of  this  Act,  shall  be  laid  and  tried 
in  tlie  county  vthere  the  fact  was  committed,  and  shall  be  com- 
menced within  three  calendar  months  after  the  fact  committed, 
and  not  afterwards  or  otherwise;  and  notice  in  writing  of  such 
action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant 
[  ^831  ]  one  calendar  *month  at  least  before  the  commencement  of  the 
action ;  and  no  plaintiff  shall  recover  in  any  such  action,  if  tender 
of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if  after  action  brought  a  sufficient  sum  of  money  shall 
have  been  paid  into  Court,  with  costs,  by  or  on  behalf  of  the 
defendant." 

(Jbrvis,  Ch.  J.:  The  words  "in  pursuance  of  this  Act"  must 
receive  the  same  construction  as  "in  execution  of  or  under  the 
authority  of  this  Act,'*  in  Cook  v.  Leonard  (1).) 

The  subject  underwent  much  discussion  in  Hughes  v.  BuckUmd  (2), 
where  Parke,  B.,  says :  **  The  Act  is  general  in  its  terms,  and  gives 
protection  to  all  persons  for  all  acts  done  in  pursuance  of  it.  Those 
words  do  not  mean  acts  done  in  strict  pursuance  of  the  Act,  because^ 
in  such  a  case,  a  party  would  be  acting  legally,  and  therefore  would 
not  require  protection.  The  words,  therefore,  must  be  qualified  by 
the  decisions ;  and  then  the  meaning  will  be,  that  a  party,  to  be 
entitled  to  protection,  must  bond  fide  and  reasonably  believe  himself 
to  be  authorised  by  the  Act." 

(Williams,  J. :  The  defendant  here  was  acting  in  the  supposed 
performance  of  his  duty  to  the  plaintiff  in  the  county  court.  Does 
not  that  bring  him  within  the  protection  of  the  Act  ?) 

Clearly  not,  unless  he  was  acting  reasonably.  The  definition  of 
that  word,  as  given  by  the  Chief  Justice,  was  not  the  correct 
one,  viz.  that  it  must  be  taken  to  mean  "  according  to  his  reason,'* 
as  contradistinguished  from  "capricious." 

(Jervis,  Ch.  J. :  I  left  it  to  the  jury  to  say  whether  the  defendant 
acted  bond  fide. 

Williams,  J. :  In  Horn  v.  Thomhorough  (a),  it  was  held,  that  a 
person  who  causes  the  apprehension  of  another  for  a  malicious 

(1)  30  R.  R.  348  (6  B.  &  C.  351).  (3)  3  Ex.  846. 

(2)  71  R.  R.  701  (15  M.  &  W.  346). 
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trespass  to  property  of  which  the  former  is  the  reversioner  only,  is       Booth 
entitled  to  notice  of  action  under  the  Malicious  Trespass  Act,  7  &  8       cli^vb. 
Geo.  IV.  c.  80,  ♦if  he  causes  such  apprehension  under  a  bond  fide      [  ^832  ] 
belief  that  he  is  acting  in  pursuance  of  the  statute.     I  observe 
Baron  Fabkk  in  that  case  omits  the  word  *'  reasonably." 

Jebvis,  Ch.  J. :  Mr.  Baron  Eolfb  says :  "  I  am  reported  to  have 
said,  in  Hughes  v.  Buckland,  and  I  have  no  doubt  correctly,  that 
'  all  who  bond  fide  and  reasonably  think  they  fill  the  character 
mentioned  in  the  several  statutes,  and  act  in  pursuance  of  them, 
are  protected ; '  and  that  is  a  position  which  has  b^en  adopted  by 
the  Court  of  Queen's  Bench.  In  fact,  a  man's  reasonably  believing 
himself  to  be  the  owner  of  the  property  injured,  is  one  ingredient 
in  enabling  us  to  arrive  at  the  conclusion  as  to  his  Itona  fides .'' 

Cresswbll,  J. :  That  is  very  like  Lord  Tentbrden's  use  of 
'*  reasonable  care  and  caution,"  only  as  an  ingredient  towards 
showing  good  faith.  In  Wedge  v.  Berkeley  (1),  there  was  no  reason- 
able ground  of  suspicion,  and  yet  the  magistrate  was  held  entitled 
to  notice  under  the  24  Geo.  II.  c.  44,  s.  1.) 

[He  cited  Hopkins  v.  Crowe  (2)  and  Kine  v.  Evershed{s).]  Can  [833] 
the  defendant  here  be  said  to  have  been  acting  in  pursuance  of  the 
Act,  after  the  prohibition  was  served  upon  him  ?  From  that  moment, 
he  had  no  power  to  act  under  the  statute  :  the  proceeding  was  coram 
nonjudice :  Bevan  v.  Prothesk  (4).  This  prohibition  issued  from  the 
petty-bag  office  is  just  as  binding  and  obligatory  upon  the  Judge 
of  the  county  court,  as  if  the  matter  had  been  heard  and 
adjudicated  upon  before  the  Lord  Chancellor. 

(Jervis,  Ch.  J. :  Notwithstanding  it  was  afterwards  set  aside 
by  the  Court  of  Queen's  Bench  ?) 

^®^'  Cur.  adv.  vult. 

Crbsswell,  J.,  now  delivered  the  judgment  of  the  Court.     After       [  83i  ] 
stating  the  pleadings,  ut  antiy  the  learned  Judge  proceeded  : 

The  Lord  Chief  Justice  told  the  jury,  that,  if  the  defendant,  in 
making  the  order,  acted  under  the  bond  fide  belief  that  his  duty  as 
Judge  of  the  county  court  rendered  it  incumbent  on  him  to  do  so, 
notwithstanding  the  prohibition  issued  out^of  the  petty-bag  office, 

(1)  6  Ad.  &  EL  663.  (3)  10  Q.  B.  143. 

(2)  43  B.  R.  475  (4  M.  &  El.  774).  (4)  2  Burr.  1151. 
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Booth  the  act  done  by  him  must  be  considered  as  done  in  pursuance  of  the 
CliVb  County  Court  Act,  and  that  he  was  entitled  to  notice  of  action  :  and, 
being  pressed  to  leave  to  the  jury  the  further  question,  whether  the 
defendant  reasonably  believed  it  to  be  his  duty  to  proceed,  he  told 
them,  that,  if  "  reasonably"  meant  any  thing  else  than  '*in  good 
faith,"  it  meant,  "  according  to  his  reason,"  as  contradistinguished 
from  "  caprice." 

A  great  many  cases  were  mentioned  yesterday  by  Mr.  Humfrey, 
in  which  the  right  to  notice  of  action  has  been  discussed  :  and,  at 
first  sight,  it  seems  difiScult  to  reconcile  all  the  expressions  used  by 
the  Judges  in  dealing  with  those  different  cases;  but,  upon  examina- 
tion, the  difficulty  is  rather  seeming  than  real,  and  arises  from  the 
circumstance  that  language  used  by  the  Judges  with  reference  to 
the  particular  case  then  before  them,  has  been  afterwards  quoted 
as  used  generally.  Thus,  in  some  cases,  we  find  Judges  saying  that 
the  party  claiming  notice  of  action,  because  the  act  imputed  to  him 
was  done  in  a  particular  character,  or  in  the  exercise  of  some 
particular  authority,  did  such  act  either  having  or  not  having 
reasonable  ground  for  believing  that  he  filled  that  character  or  had 
[  *835  j  that  authority,  when  *it  is  manifest  that  the  meaning  of  the  words 
used  by  them,  is,  that  the  party  must,  according  to  the  evidence,  be 
assumed  to  have  acted  under,  or  without,  the  bond  fide  belief  that 
he  fulfilled  the  character,  or  had  the  authority,  then  in  question. 
In  other  cases,  the  Judges  have  said  that  the  real  question  is, 
whether  the  party  bond  fide  believed  so  and  so,  and  acted  under  that 
belief.  Now,  although  there  is  a  difference  in  the  terms  used,  there 
is  no  difference  in  the  principle  laid  down  in  these  cases.  And  we 
apprehend  that  the  true  principle  by  which  we  must  be  guided  in 
disposing  of  this  application,  is  this, — did  the  defendant  try  the 
cause,  honestly  believing  that  his  duty  as  Judge  under  the 
County  Court  Act  called  upon  him  to  do  so  ? 

The  last  case  on  the  subject,  Horn  v.  Thomborough  (i),  illustrates 
the  view  above  taken  of  the  whole  series  of  authorities.  There,  a 
reversioner  caused  a  party  to  be  apprehended  under  the  Malicious 
Trespass  Act,  7  &  8  Geo.  IV.  c.  80.  Trespass  was  brought  against 
him ;  and  he  pleaded  Not  guilty  "  by  statute."  No  notice  of  action 
was  given.  The  Court  of  Exchequer  held  that  he  was  entitled  to 
notice  of  action,  provided  he  bond  fide  believed  that  he  was  acting 
in  pursuance  of  the  statute, — which  is  strictly  in  accordance  with 
the  ruling  of  the  Lord  Chief  Justice  in  the  present  case.    It  is 

(1)  3  Ex.  846. 
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remarkable  that  Parke,  B.,  mentions  Hughes  v.  Btickland{})  as  a  Booth 
decision  that  the  protection  afforded  by  the  statute  then  under  con-  clive. 
sideration  is  extended  to  all  persons  who  have  a  bond  fide  belief  that 
they  fill  the  character  mentioned  in  the  statute,  and  act  bond  fide 
under  that  belief.  But  Hughes  v.  Buckland  was  pressed  upon  us 
by  Mr,  Humfrey  as  an  authority  for  holding  that  bond  fide  belief 
will  not  suflSce,  unless  it  is  founded  upon  reasonable  *grounds,  [  ♦836  ] 
Lord  Cranworth,  in  his  judgment,  alludes  to  the  use  of  the  word 
"  reasonable  "  in  the  former  case,  and  explains  it  as  being  an 
ingredient  in  enabling  the  Court  to  arrive  at  a  conclusion  as  to  his 
bona  fides.  And  it  does  not  appear  to  have  been  used  in  any  sense 
at  variance  with  this,  by  the  Court  of  Queen's  Bench,  in  Kine  v. 
Evershed{2).  The  defendant  there  was  tenant  of  a  house,  and 
attorney  to  the  mortgagee,  and  gave  the  plaintiff  into  custody  on  a 
charge  of  wilfully  damaging  the  house.  The  learned  Judge  who 
tried  the  cause  asked  the  jury  whether  the  defendant  acted  bona  fide 
in  apprehending  the  plaintiff,  or  whether  the  charge  was  colourable. 
They  found  that  he  acted  bond  fide:  whereupon  the  Judge  directed 
a  nonsuit.  The  Court,  in  giving  judgment,  on  a  rule  for  a  new  trial, 
observed  that  '*  the  jury  were  asked  whether  the  defendant  acted 
bond  fide,  or  whether,  on  the  other  hand,  his  proceeding  was 
colourable  or  malicious ;  no  question  being  put  to  them  as  to  his 
being  the  servant,  or  having  authority  from  the  mortgagee,  or 
reasonably  believing  himself  to  be  in  either  of  those  positions : " 
and  ultimately  the  Court  held  that  '*  they  should  have  been  asked, 
not  only  as  to  the  bona  fides  of  the  defendant,  but  as  to  his  reason- 
able belief  that  he  was  servant  of,  or  had  the  authority  of,  the 
mortgagee." 

Now,  the  bona  fides  there  meant,  is,  the  bona  fides  upon  which 
the  jary  had  been  asked  their  opinion,  viz.  whether  it  was  an 
honest  charge,  as  opposed  to  a  colourable  charge.  And  the  reason- 
able belief  afterwards  mentioned,  is  equivalent  to  bond  fide  belief 
that  he  was  servant,  or  had  authority.  And  that  makes  the  case 
consistent  with  the  opinion  of  the  Court  of  Exchequer  in  Horn  v. 
Thoniboroughy  and  with  many  earlier  decisions,  such  as  Wedge  v. 
Berkeley  (3). 

The  case  of  Hopkins  v.  Croxve  (4)  is  not  at  variance  with  this  view        [  837  ] 
of  the  subject;     The  5  &  6  "Will.  IV.  c.  69,  gave  authority  to  the 
owner  of  a  horse  to  give  in  charge  a  person  guilty  of  cruelty  towards 

(1)  71  R.  E.  701  (15  M.  &W.  346).  (3)  6  Ad.  &  El.  6(i3 ;  INev.&P.  665. 

(2)  10  Q.  B.  143.  (4)  43  E.  E.  475  (4  Ad.  &  El.  7  -4). 
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it.     The  defendant  was  the  son  of  the  owner  of  a  horse  that  had 

been  ill-used,  and  gave  the  party  in  charge :  it  was  held  that  he 

must  be  taken  to  know  the  law,  viz.  that  the  owner  was  the  party 

authorised,  and  that  he  had  not,  and  could  not  have,  any  reasonable 

ground  for  believing  himself  owner,  and  therefore  was  not  protected. 

There,  the  absence  of  all  reasonable  ground  for  such  belief,  was  a 

BufiScient  ground  for  holding  that  the  defendant  did  not  act  under 

that  belief;  and  a  bona  fide  belief  of  that  was  necessary  to  give  him 

the  statutory  protection. 

We,  therefore,  think  that  the  direction  of  the  Lord  Chief  Justicb 

was  right,  and  ought  not  to  be  disturbed ;  and  the  plain  ti£f  can 

have  no  rule. 

Rxde  refused. 


1851. 
Api-il  26. 

[838] 


The  electric  TELEGRAPH  COMPANY  v.  BRETT 

AND  LITTLE. 

(10  0.  B.  838—884  ;  S.  C.  20  L.  J.  C.  P.  123;  15  Jur.  579.) 

A  claim  for  a  patent  for  improvements  in  the  mode  of  doing  something 
by  a  known  process,  is  sufficient  to  entitle  the  claimant  to  a  patent  for  his 
improvements,  when  applied  either  to  the  process  as  known  at  the  time  of 
the  claim,  or  to  the  same  process  altered  and  improved  by  discoveries  not 
known  at  the  time  of  the  claim,  so  long  as  it  remains  identical  with  regard 
to  improvements  claimed,  and  their  application. 

In  case  for  the  infringement  of  a  patent  "  for  improvements  in  giving 
signals  and  sounding  alarums  in  distant  places,  by  means  of  electric 
currents  transmitted  through  metallic  circuits,**  the  breaches  alleged  in  the 
declaration  were,  that  the  defendant  had  used  and  counterfeited  the  said 
invention :  the  evidence  was,  that  the  defendant  had  used  or  counterfeited 
part  only.  The  specification  described  nine  several  improvements  :  Ueld, 
that  the  declaration,  in  speaking  of  the  said  invention  was  to  be  understood 
as  charging  the  using  or  counterfeiting  of  the  said  nine  improvements, 
and  that  it  was  sufficiently  proved  by  showing  that  one  of  them  had  been 
used. 

The  patentees*  invention  was  described,  as  well  in  the  title  of  the 
letters-patent,  as  in  the  specification,  as  an  invention  of  **  improvements 
in  giving  signals  and  sounding  alafums  in  distant  places  by  means  of 
electric  currents  transmitted  through  metallic  circuits.*'  The  defendant, 
it  appeared,  arrived  at  the  same  results  by  using  a  circuit  not  wholly  or 
continuously  metallic  throughout,  but  by  using  the  earth,  to  an  extent 
nearly  amounting  to  the  half,  as  the  connecting  medium  between  two 
portions  of  the  metal.  It  appeared  in  evidence,  that,  after  the  grant  of  the 
letters-patent,  it  had  been  discovered  that  a  large  portion  of  the  wire  through 
which  the  electric  current  returned  to  the  battery  might  be  dispensed  witii, 
by  plunging  into  the  earth  the  two  ends  of  wire  which  would  have  been 
joined  by  the  parts  left  out,  the  electric  current  passing  from  one  end  of  the 
wire  to  the  other  as  effectually  as  if  a  continuity  of  wire  had  been  kept  up  : 
Held,  that,  though  a  circuit  upon  this  principle  would  not  be  wholly 
metallic,  yet,  inasmuch  as  it  was  so  in  all  that  part  which  formed  the 
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substance  of  the  patentees'  claim,  viz.  that  part  which  gave  the  signals,  it 
amounted  to  an  infringement  of  the  patentees'  right. 

The  patent  was,  for  an  improved  method  of  giving  signals,  by  means  of 
several  wires  and  converging  needles  pointing  to  letters.  The  defendant 
had  used  one  wire,  and  had  made  signals  by  counting  the  deflections  of  a 
needle  or  needles, — which  was  found  by  the  jury  to  be  a  different  system 
from  that  of  the  plaintiffs :  Held,  that,  notwithstanding  this  finding,  the 
plaintiffs  were  entitled  to  the  verdict ;  for,  that  the  specification  showed  that 
the  patent  was  not  for  a  system  of  giving  signals,  but  for  certain  distinct 
and  specified  improvements,  comprehending  those  in  question, — the  system 
being  described  only  for  the  purpose  of  explaining  the  improvements  claimed. 

One  of  the  patentees'  improvements  was  described  as  an  improvement 
**  whereby  a  set  of  combined  conducting  wires,  as  aforesaid,  having  a 
voltaic  battery,  and  a  set  of  buttons  or  finger  keys,  and  also  a  dial  with 
vertical  needles,  for  giving  signals,  as  well  as  an  apparatus  for  sounding 
alarums  at  each  end  of  the  set,  may  also  have  duplicates  of  such  dials,  with 
needles  and  apparatus  for  alarums,  at  intermediate  places  between  the  two 
ends ;  all  such  duplicates  operating  simultaneously  with  each  other,  and 
with  the  two  end  dials  and  alarums,  to  give  like  signals,  and  to  sound  like 
alarums."  The  jury  found  that  *'  the  sending  of  signals  to  intermediate 
stations  was  new  to  the  plaintiffs,"  that  is,  was  a  new  invention  of  the 
patentees:  Held,  that  this  was  the  fit  subject  of  a  patent;  for,  though  it 
might  be  probable,  d  priori,  that  a  circuit  having  a  distant  coil  could  have 
intermediate  ones  also,  which  would  operate  in  the  same  manner,  still  it 
was  matter  of  experiment  that  it  could  practically  be  done  : 

Held,  also,  that  the  patentees'  claim  was  not  affected  by  the  circumstance 
of  the  defendants'  having  improved  upon  it,  so  as  to  enable  those  at  the 
intermediate  stations  to  send  as  well  as  to  receive  communications. 

This  was  an  action  upon  the  case  by  the  plaintiffs  as  assignees  of 
certain  letters-patent  granted  in  the  year  1837,  to  William  Fothergill 
Cooke  and  Charles  *Wheatstone,  for  "  improvements  in  giving 
signals  and  sounding  alarums  in  distant  places  by  means  of  electric 
currents  transmitted  through  metallic  circuits." 

The  declaration  recited  the  letters-patent,  and  also  an  indenture 
of  the  1st  of  December,  1845,  whereby  Wheatstone  assigned  to 
Cooke  his  share  in  the  patent,  an  indenture  of  the  28rd  of  December, 
1845,  whereby  Cooke  assigned  to  John  Lewis  Bicardo  twelve- thirty- 
second  parts  or  shares  in  the  patent,  an  indenture  of  the  same  date, 
whereby  Cooke  assigned  to  George  Parker  Bidder  eleven-thirty- 
second  parts  or  shares  therein,  and  an  indenture  of  the  5th  of 
August,  1846,  between  Cooke  of  the  first  part,  Bicardo  of  the  second 
part,  Bidder  of  the  third  part,  and  the  Electric  Telegraph  Company 
of  the  fourth  part,  whereby  Cooke,  Bicardo,  and  Bidder  assighed 
their  several  interests  in  the  patent  to  the  plaintiffs  :  it  then  alleged 
that  the  defendants,  after  the  making  of  the  several  indentures, 
and  after  the  passing  of  the  Act  incorporating  the  Electric  Telegraph 
Company  (i),  wrongfully,  &c.,  did  use  and  put  in  practice  the  said 

(1)  9  &  10  Vict.  c.  xliv. 
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The         invention  in  tlie  said  letters-patent  mentioned,  and  did  counterfeit 

Tkleoraph    ^^^  imitate  the  said  invention,  and  did  counterfeit,  imitate,  and 

Company      resemble  the  said  invention,  and  did  make  divers  additions  to  and 

Bbett.       subtractions  from  the  same  whereby  to  pretend  themselves  to  be 

the  inventors  and  devisors  of  the  said  invention,  in  breach  of  the 

letters-patent,  &c. 

[  840  ]  The  defencfants  craved  oyeroi  the  letters-patent  and  of  the  several 

indentures  of  assignment  in  the  declaration  mentioned,  and  pleaded  : 

first.  Not  guilty. 

Secondly,  that  Wheatstone  did  not  assign  and  transfer  to  Cooke 
the  moiety  of  him  Wheatstone  of  and  in  the  said  letters-patent,  as 
in  the  declaration  alleged. 

Thirdly,  that  Cooke  did  not  assign  to  Ricardo  twelve-thirty-second 
shares  of  and  in  the  letters-patent,  as  in  the  declaration  alleged. 

Fourthly,  that  Cooke  did  not  assign  to  Bidder  eleven-thirty- 
second  shares  of  and  in  the  letters-patent,  as  in  the  declaration 
alleged. 

Fifthly,  that  Cooke,  Eicardo,  and  Bidder  did  not  assign  to  the 
plaintiffs  the  said  letters-patent,  as  in  the  declaration  alleged. 

Sixthly,  that,  before  the  making  and  passing  of  the  said  Act  of 
Parliament,  to  wit,  on  the  17th  of  June,  1846,  the  said  letters-patent 
became  and  were  in  trust  for  more  than  the  number  of  twelve 
persons,  contrary  to  the  true  intent  and  meaning  of  the  proviso  in 
that  behalf  in  the  said  letters-patent  contained.     Verification. 

Seventhly,  that  no  memorial  of  the  names  and  descriptions  of  the 
several  shareholders  of  the  said  Company,  in  the  form  or  to  the 
effect  for  that  purpose  given  or  expressed  in  the  schedule  to  the 
said  Act  annexed,  was  at  any  time  after  the  passing  of  the  said  Act, 
and  before  the  commencement  of  this  suit,  verified  by  the  declara- 
tion of  any  director,  secretary,  or  oflScer  for  the  time  being  of  the 
said  Company,  made  before  a  Master  or  Master  extraordinary  in 
Chancery,  and,  when  so  verified,  inrolled  in  the  High  Court  of 
Chancery  in  England,  in  manner  and  form  as  in  the  said  Act 
required.    Verification. 

Eighthly,  that  though,  after  the  making  and  passing  of  the  said 
Act,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
28th  of  October,  1846,  the  said  Company  did,  in  pretended  com- 
[  •841  ]  pliance  with  the  said  Act,  cause  and  *procure  a  certain  pretended 
memorial  of  the  names  and  descriptions  of  the  several  shareholders  of 
the  said  Company,  in  the  form  or  to  the  effect  for  that  purpose  given 
or  expressed  in  the  schedule  to  the  said  Act  annexed,  to  be  verified 
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by  the  declaration  of  some  director,  secretary,  or  officer  for  the  time  Thk 
being  of  the  Company,  made  before  a  Master  or  Master  extraordinary  TariBORAPH 
in  Chancery,  and,  when  so  verified,  inrolled  in  the  High  Court  of  Compant 
Chancery  in  England,  in  manner  and  form  as  by  the  said  Act  required ; 
yet  that  the  said  Company  did  knowingly  and  wilfully  omit,  and  cause 
and  procure  to  be  omitted,  and  there  were  omitted,  from  such  pre- 
tended memorial  so  verified  and  inrolled  as  in  that  plea  mentioned, 
the  names  of  divers  persons  who  before  and  at  the  time  of  such 
verification  and  inrolment  were  shareholders  of  the  said  Company, 
contrary  to  the  true  intent  and  meaning  of  the  said  Act,  and  in 
fraud  of  the  provisions  thereof ;  and  that  no  memorial  of  the  names 
and  descriptions  of  the  shareholders  of  the  said  Company,  in  the 
form  or  to  the  effect  for  that  purpose  given  and  expressed  in  the 
schedule  to  the  said  Act  annexed,  other  than  such  pretended 
memorial  so  verified  and  inrolled  as  in  that  plea  before  mentioned, 
had  at  any  time  since  the  making  and  passing  of  the  said  Act,  and 
before  the  commencement  of  this  suit,  been  verified  by  the  declara- 
tion of  any  director,  secretary,  or  officer  for  the  time  being  of  the 
said  Company,  made  before  a  Master  or  Master  extraordinary  in 
Chancery,  and,  when  so  verified,  inrolled  in  the  High  Court  of 
Chancery  in  England,  in  manner  and  form  as  in  the  said  Act 
required.    Verification. 

Ninthly,  that  Cooke  and  Wheatstone  were  not  the  true  and  first 
inventors  of  the  said  improvements  in  giving  signals  and  sounding 
alarums  in  distant  places  by  means  of  electric  currents  transmitted 
through  metallic  circuits,  in  manner  and  form  as  in  the  declaration 
alleged. 

Tenthly,  that  the  said  alleged  invention  of  certain  improvements 
*in  giving  signals  and  sounding  alarums  in  distant  places,  was  not, 
at  the  time  of  making  the  said  letters-patent,  a  new  invention  within 
the  realm.    Verification. 

Eleventhly,  that  Cooke  did  not  particularly  describe  and  ascer- 
tain the  nature  of  the  said  invention,  and  in  what  manner  the  same 
was  to  be  performed,  as  in  the  declaration  alleged. 

Twelfthly,  that  the  said  invention  of  improvements  in  giving 
signals  and  sounding  alarums  in  distant  places  by  means  of  electric 
currents  transmitted  through  metallic  circuits,  was  not,  nor  is,  the 
working  or  making  of  any  manner  of  new  manufacture,  according 
to  the  true  intent  and  meaning  of  the  statute  in  that  behalf  made 
and  provided.     Verification. 

Thirteenthly,  that  the  said  letters-patent  were    prejudicial  and 
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The  inconvenient  to  the  subjects  of  our  lady  the  Queen,  in  this,  to  wit. 
Telegraph  that  the  said  alleged  inventions  of  certain  improvements  in  giving 
Company  gjgnaig  ^nd  sounding  alarums  in  distant  places  by  means  of  electric 
currents  transmitted  through  metallic  circuits,  was  altogether  use- 
less, and  the  same  had  been  abandoned  as  of  no  use,  benefit,  or 
advantage  to  the  public,  by  Cooke  and  Wheatstone  and  the  plaintiflfs, 
before  and  at  the  time  of  the  committing  by  the  defendants  of  the 
alleged  grievances  in  the  declaration  mentioned.     Verification. 

Fourteenthly,  that  the  said  letters-patent  were  contrary  to  law, 
and  generally  inconvenient,  in  this,  to  wit,  that  a  certain  part 
of  the  said  alleged  invention,  the  same  being  an  essential  and 
material  part  of  the  said  alleged  invention,  and  one  of  the  said 
alleged  improvements  for  which  the  said  letters-patent  were  granted, 
and  which  said  improvement  was  and  is  described  and  claimed  in 
the  said  specification  as  the  third  particular  or  improvement,  was 
not,  nor  is,  an  improvement  in  giving  signals  and  sounding  alarums 
in  distant  places  by  means  of  electric  currents  ^transmitted  through 
metallic  circuits,  and  was  not,  nor  is,  of  any  use,  benefit,  or  advan- 
tage, but,  on  the  contrary  thereof,  was  and  is  altogether  useless. 
Verification. 

The  fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  and 
twentieth  pleas  were  similar  to  the  fourteenth,  and  were  respectively 
addressed  to  the  improvements  respectively  described  in  the  speci- 
fication as  the  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth 
particulars  or  improvements. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
ninth,  and  eleventh  pleas,  and  traversed  the  sixth,  seventh,  eighth, 
tenth,  twelfth,  and  subsequent  pleas ;  and  upon  those  traverses  the 
defendants  joined  issue. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  at 
Westminster  after  Hilary  Term,  1850. 

The  specification  of  Cooke  and  Wheatstone*s  patent,  dated  the 
12th  of  December,  1887,  which  was  put  in,  was  in  substance  as 
follows : 

*'  I,  the  said  W.  F.  Cooke,  for  myself  and  the  said  C.  Wheatstone,  do 
hereby  declare  that  our  said  invention  is  described  and  ascertained 
in  manner  following,  that  is  to  say,  I  shall  first  describe  certain 
apparatus  or  mechanism,  which  is  constructed  according  to  our  said 
improvements,  for  giving  signals  and  sounding  alarums  in  distant 
places  by  means  of  electric  currents  transmitted  through  metallic 
circuits,  and  then,  at  the  conclusion  of  this  our  specification,  I  shall 
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point  out  the  particular  improvements  whereof  the  exclusive  use  is        The 
granted  by  the  said  letters-patent.  Tkltobaph 

"  The  description  of  the  apparatus  or  mechanism  will  be  facili-     Company 
tated  by  considering  it  as  being  composed  of  the  following  principal       Bbbtt. 
portions,  which  operate  in  concert  for  giving  signals  or  sounding 
alarums  in  distant  places. 

*'  One  of  those  portions  is  situated  at  a  convenient  place  (which 
may  be  called  a  terminus),  and  adapted  for  being  operated  upon  by 
a  person  who  intends  giving  signals  or  sounding  alarums  in  distant 
places. 

"Another  portion  (with  duplicates  of  it,  if  required)  is  situated  [  84i  ] 
at  the  distant  places  where  other  persons  are  to  receive  the  intended 
signals  or  alarums,  and  is  adapted  for  exhibiting  such  signals  or 
sounding  such  alarums.  And,  note,  there  may  be,  if  required, 
several  duplicates  of  the  last-mentioned  distant  portion,  situated 
one  beyond  another  in  different  distant  places,  all  which  duplicates 
will  operate  simultaneously,  that  is,  they  will  exhibit  like  signals 
(or  they  may  sound  like  alarums)  in  all  the  several  more  and  more 
distant  places  at  the  same  time,  but  the  place  where  the  most 
remote  of  all  the  said  duplicates  is  situated,  may  be  called  the 
distant  terminus. 

**  And,  for  communicating  between  the  several  portions  of  the 
apparatus  which  are  situated  as  aforesaid  at  a  distance  one  from 
another,  a  number  of  metallic  rods  or  wires,  which  are  suitably 
arranged  and  prepared  for  conducting  electric  currents  throughout 
their  lengths,  are  extended  from  the  first  mentioned  terminus  and 
portion  of  the  apparatus  aforesaid,  to  reach  through  all  the  other 
aforesaid  more  and  more  distant  portions  thereof,  to  that  portion 
which  is  at  the  distant  terminus  :  the  arrangement  of  the  said 
conducting  wires  being  such  that  they  form  as  many  distinct  lines  of 
extension,  or  courses,  capable  of  conducting  electric  currents  from 
one  terminus  to  the  other,  as  there  are  wires :  each  wire  being  kept 
distinct  or  insulated  from  all  the  other  wires ;  also  that,  in  extend* 
ing  from  the  first-mentioned  terminus  and  portion  of  the  apparatus 
to  the  nearest  duplicate  of  the  distant  portion  thereof  (if  there  be 
any  such  duplicate),  and  in  thence  proceeding  onwards  to  another 
more  distant  duplicate,  and  so  on  to  the  most  remote  of  those 
duplicates  which  is  situated  at  the  distant  terminus,  each  wire  must 
preserve  its  own  continuous  course  of  extension,  distinct  and 
insulated  from  nil  the  other  wires,  so  as  to  be  qualified  for 
transmitting  or  conducting  an  electric  current  throughout  its  whole 
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The         length,   from  the  first-mentioned   ^terminus  and  portion  of  the 

Tkle(iraph    apparatus  to  the  most  distant  portion  thereof  at  the  other  terminus, 

CoMPAMY     without  interruption  to  the  continuity  of  the  said  current  in  passing 

Bkbtt.       through  as  many  duplicates  of  that  most  distant  portion  as  may  be 

^  *^^^  -'       established  at  intermediate  places  between  the  two  termini.    But, 

note,  it  is  not  an  essential  part  of  the  apparatus  that  there  should 

be  any  such  duplicates  of  the  distant  portion ;  for,  in  cases  where 

it  is  not  required  to  give  signals  or  sound  alarums  at  any  inter* 

mediate  places  between  the  two  termini,  the  first-mentioned  portion  of 

the  apparatus  being  situated  at  one  terminus  as  aforesaid,  and  the 

other  distant  portion  thereof  being  situated  at  the  other  terminus, 

the  several  conducting  wires  will  extend  from  one  terminus  and 

portion  to  the  other  terminus  and  portion,  the  several  wires  being 

in  all  cases  insulated  and  kept  distinct  one  from  another. 

''  And,  further,  the  first-mentioned  portion  of  the  apparatus 
which  is  situated  at  one  of  the  termini  as  aforesaid,  should  be  pro- 
vided with  some  such  kind  of  electric  apparatus  as  is  usually  termed 
a  voltaic  battery,  and  which  may  be  on  any  construction  which  is 
capable  of  exciting  or  producing  electric  currents  through  metallic 
circuits :  that  is  to  say,  if  one  end  of  a  great  length  of  insulated 
conducting  rod  or  wire  of  metal  (forming  a  continuity  of  metal)  is 
brought  into  contact  with  o.ie  ;:ole  of  such  a  battery,  and  the  other 
end  of  the  same  wire  ^s  brought  into  contact  with  the  other  pole  of 
the  same  battery,  so  that  such  rod  or  wire  forms  what  is  termed  a 
metallic  circuit,  then  a  continuous  electric  current  will  be  trans- 
mitted throughout  all  the  length  of  such  wire  or  metallic  circuit, 
in  consequence  of  a  continual  transmission  of  electric  action,  which, 
as  soon  as  such  a  circuit  is  formed,  begins  to  proceed  from  one  pole 
of  the  battery,  and  along  or  through  all  the  length  of  the  conduct- 
ing wire,  with  a  very  great  velocity  of  transmission,  in  order  to 
[  •846  ]  return  to  the  other  pole  of  the  same  battery,  the  electric  *current 
thereby  performing  a  circuit  from  the  battery  and  back  again 
thereto ;  and  the  said  electric  current,  or  transmission  of  electric 
action  in  a  circuit,  will  continue  without  interruption  or  cessation 
so  long  as  the  metallic  circuit  is  maintained,  that  is,  so  long  as  the 
aforesaid  contacts  of  the  two  ends  of  the  conducting  wire  with  the 
two  poles  of  the  battery  (and  so  long  as  the  continuity  of  metal 
throughout  the  whole  length  of  that  wire)  is  continued,  provided 
that  the  battery  is  kept  in  working  order  :  but,  note,  by  continuity 
of  metal  in  the  conducting  wire,  it  is  not  meant  that  the  whole 
length  of  such  wire  is  necessarily  made  of  one  unbroken  piece  of 
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metal,  but  merely  that  the  ends  of  every  separate  piece  of  metal 
whereof  the  whole  length  is  composed,  are  effectually  connected 
together  with  suitable  contacts  for  conducting  electric  currents. 

"  And  the  person  who  intends  giving  signals  or  sounding  alarums 
at  a  distance,  can  do  so  by  application  and  pressure  of  his  hands 
or  fingers  upon  suitable  buttons  or  finger  keys  belonging  to  that 
first-mentioned  portion  of  the  apparatus  which  is  situated  at  one 
terminus ;  the  mechanism  of  those  buttons  or  keys  being  adapted 
(according  as  they  may  be  pressed)  for  establishing  the  requisite 
contacts  and  connections  between  the  poles  of  the  voltaic  battery 
and  the  ends  of  certain  of  the  said  conducting  wires,  so  as  to  form 
those  particular  wires  into  a  metallic  circuit  for  the  transmission  of 
an  electric  current  from  one  pole  of  the  battery,  along  one  or  more 
of  the  said  particular  wires,  to  the  distant  portion  of  the  apparatus 
at  the  other  terminus,  and  thence  back  again  through  some  other 
(or  some  others)  of  the  said  particular  wiies,  to  return  to  the  other 
pole  of  the  same  voltaic  battery,  and  thereby  perform  an  electric 
circuit.  The  manner  whereby  such  an  electric  current  through  a 
metallic  circuit,  is  caused  to  give  signals  or  sound  alarums  in  distant 
places,  will  be  hereinafter  explained. 

"  The  said  electric  current  which  is  so  transmitted  *through  those 
particular  wires   which  are  thus  formed  into  a  metallic  circuit, 
passes,  without  interruption  to  the  continuity  of   the  current,  in 
making  its  progress  from  the  battery,  through  all  the  several  dupli- 
cates of  the  distant  portion  of  the  apparatus,  which  may,  as  before 
explained,   be  situated  at  intermediate  places  between   the  two 
termini ;  or  else  the  said  current  re-passes,  without  interruption  to 
the  continuity  of  the  current,  in  making  its  return  towards  the 
battery,  through  all  the  said  duplicates ;  but,  in  either  case,  the 
electric  current  is  caused  to  produce  a  like  and  simultaneous  effect 
upon  all  the  several  distant  portions  of  the  apparatus,  that  is  to 
say,  whatever  effect  the  electric  current  produces  upon  the  most 
remote  portion  of  the  apparatus  which  is  situated  at  the  distant 
terminus,  it  will  also  produce  a  like  and  simultaneous  effect  upon 
all  the  several  duplicates  of  that  portion  which  may  be  situated  at 
intermediate  places  between  the  two  termini:  and  the  said  trans- 
mission of  such  an  electric  current  will  continue  so  long  as  the 
pressure  is  continued  on  the  aforesaid  buttons  or  finger  keys,  but  no 
longer;  because  the  metallic  circuit  is  broken  and  becomes  nuU 
the  instant  that  the  said  buttons  or  keys  are  released  from  pressure, 
and   that  a  cessation  thereby  takes  place  in  thoE:e  contacts  and 
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The         connections  which  had  been  for  the  time  established  as  aforesaid 

Tkleoraph    between  the  two  poles  of  the  voltaic  battery  and  certain  of  the 

Company      conducting  wires,  in  order  to  form  those  particular  wires  into  a 

Brbtt.  metallic  circuit  for  the  transmission  of  an  electric  current  through 
them  as  aforesaid. 

"  And,  note,  by  applying  pressure  of  the  hand  or  fingers  upon 
other  suitable  buttons  or  finger  keys,  amongst  divers  such  with 
which  the  said  first-mentioned  portion  of  the  apparatus  is  provided, 
contacts  and  connections  may  be  formed  between  the  aforesaid  ends 
of  the  particular  conducting  wires  before  mentioned,  and  the  con- 

[  *848  ]  trary  poles  of  the  said  voltaic  battery  to  those  *poles  thereof  with 
which  the  same  ends  were  before  connected ;  wherefore,  although 
the  same  metallic  circuit  will  be  formed  amongst  the  several  con- 
ducting wires  as  before,  nevertheless  the  transmission  of  the  electric 
current  will  take  place  in  a  contrary  direction  through  that  metallic 
circuit;  and  such  reversal  of  the  direction  of  the  transmission  of  the 
electric  current  through  the  same  metallic  circuit,  is  caused  to  pro- 
duce corresponding  differences  in  the  appearance  and  signification 
of  the  signals  which  are  given  (in  manner  hereinafter  described) 
in  distant  places,  by  transmission  of  an  electric  current  through 
the  same  metallic  circuit. 

"  And,  note,  by  pressure  upon  other  suitable  buttons  or  finger 
keys,  amongst  a  diversity  thereof,  the  ends  of  other  of  the  conducting 
wires  with  which  the  apparatus  is  provided,  may  be  connected  with 
the  poles  of  the  battery,  so  as  to  be  formed  (in  like  manner  as 
already  described)  into  a  metallic  circuit,  but  which  will  be  a 
different  circuit  from  that  already  described,  because  it  will  be 
formed  by  different  wires.  And  so,  according  to  the  number  of 
conducting  wires  with  which  the  apparatus  is  provided,  several 
distinct  metallic  circuits  may  be  formed,  and  the  transmission  of 
an  electric  current  through  each  of  such  different  metallic  circuits 
as  may  be  so  formed  (although  excited  by  the  same  battery)  may 
be  caused  to  give  a  different  signal  in  distant  places;  each  of  which 
signals  is  susceptible  of  two  different  significations,  according  as 
the  current  is  caused  to  proceed  through  the  particular  metallic 
circuit  in  one  direction  or  in  the  contrary  direction. 

"  And,  note  also,  the  apparatus  or  mechanism  may  be  so  arranged 
as  that,  by  pressure  upon  suitable  of  the  said  buttons  or  finger  keys, 
two  (or,  in  some  cases  more)  of  the  said  different  metallic  circuits 
may  be  formed  out  of  the  several  conducting  wires  at  the  same 
liuie,  for  the  eoulemporaneous  transmission  of  two  or  more  distinct 
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*electric  currents,  which  may  be  excited  bj'  the  same  battery ;  and, 
although  each  of  such  currents  should  only  give  one  signal  (with 
one  or  other  of  tliose  two  significations  which  belong  thereto,  accord- 
ing to  the  direction  in  wliich  the  current  acts),  nevertheless,  the 
combination  or  concurrent  exhibition  of  two  or  more  signals,  by 
means  of  as  many  distinct  electric  currents,  may  have  a  different 
signification  to  that  signification  which  would  appertain  to  the 
exhibition  of  either  of  the  sij^nals  by  itself. 

''  But,  note,  two  concurrent  signals  may  be  exhibited  at  the  same 
time,  without  forming  two  distinct  currents  as  last  mentioned,  but 
by  the  transmission  of  only  one  electric  current  through  one  metallic 
circuit;   because,  as  eacii  circuit  is  composed  of  two  conducting 
wires  united  for  the  time  into  one  circuit,  each  wire  may  be  con- 
sidered as   one  half  of  that  circuit ;  and  the  electric  current,  in 
proceeding  along  one  wire  or  half  of  the  circuit  in  a  direction  from 
the  battery  towards  the  distant  terminus,  may  give  one  signal,  and 
the  same  current,  in  returning  along  the  other  wire  or  half  of  the 
circuit  in  a  direction  towards  the  battery  (in  order  to  complete  its 
circuit)  may  give  another  signal ;  the  simultaneous  and  concurrent 
exhibition  of  which  two  signals  may  have  a  different  signification 
from  that  which  would  appertain  to  the  exhibition  of  either  of  the 
signals  by  itself,  or  to  the  concurrent  exhibition  of  either  of  the 
said  signals,  with  any  other  signal  with  which  it  might  be  brought 
into  concurrence.    But,  notwithstanding  that  two  contemporaneous 
signals  may  be  thus  exhibited  in  concurrence,  by  transmission  of 
only  one  electric  current  through   one   metallic  circuit  which  is 
composed  of  two  wires,  nevertheless,  the  two  signals  which  are 
so  brought  into  concurrence  may  be  differently  paired,  or  their 
concurrence  may  be  diversified,  at  the  pleasure  of  the  operator ; 
because,  if  each  distinct  conducting  wire,  out  of  a  *number  of  such, 
is  adapted  to  produce  its  appropriate  signal  by  transmission  of  an 
electric  current  through  that  particular  wire,  then,  by  pressure  of 
suitable  buttons  or  keys  as  aforesaid,  any  two  of  such  wires  may  be 
cou joined  into  one  metallic  circuit,  and  the  electric  current  which 
is   transmitted  through  that  circuit  will  exhibit  two   concurrent 
signals,  which  may  (at  the  pleasure  of  the  operator)  be  the  con- 
currence of  any  two  of  the  whole  number  of  individual  signals 
which  the  several  wires  are  qualified  to  produce  individually. 

**  Andy  by  virtue  of  the  several  means  above  described,  the  apparatus 
or  mechanism  may  be  arranged  so  as  to  be  qualified  to  form  (at 
the  pleasure  of  the  operator)  a  variety  of  different  metallic  circuits, 
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Thk         each  such  circuit  being  adapted  to  give  its  own  appropriate  signal : 
Tblboraph    but,  uevertheIei:B,  the  electric  current  which  will  be  transmitted 
Company      through  each  of  those  circuits  can  be  made  to  give  two  different 
Brett.       significations  to  the  signal  belonghig  to  that  circuit,  according  to 
the  direction  of  tlie  current.     Or,  the  apparatus  or    mechanism 
may  be  so  arranged  as  to  be  capable  of  forming  two   or  more 
metallic  circuits  with  a  distinct  electric  current  through  each  circuit 
at  the  same  lime,  in  order  to  exhibit  two  (or,  in  some  cases,  more) 
signals  in  concurrence.     Or,  the  apparatus  or  mechanism  may  be 
so  arranged  as  to  be  capable  of  giving  two  signals  in  concurrence, 
by  the  transmission  of  an  electric  current  through  one  metallic 
circuit ;  with  capability  of  diversifying  the  concurrence  of  the  two 
signals  which  will  be  brought  into  concurrence  by  the  formation 
of  one  metallic  circuit :  and,  hence,  by  one  or  other,  or  all,  of  those 
various  means,  a  sufficient  diversity  of  signals,  and  change  in  the 
significations  of  those  signals,  can  be  given  in  distant  places,  for 
constituting  a  telegraphic  language,  or   mode  of  communicating 
letters  of  the  alphabet,  and  numeral  or  symbolic  characters. 
[  •851  ]  **  And,  furthermore,  the  manner  whereby  the  aforesaid  ♦trans- 

mission of  electric  currents  through  metallic  circuits  is  caused 
to  give  signals,  or  to  sound  alarums,  in  distant  places,  is,  either  by 
the  angular  motions  which  such  currents  are  capable  of  giving  to 
magnetic  needles,  which  are  poised  upon  centres  of  motion,  and 
placed  in  suitable  proximity  to  the  said  conducting  wires  through 
which  such  currents  are  transmitted ;  or  else,  by  the  attractive 
force  of  occasional  magnetism  which  such  currents  are  capable  of 
exciting  in  masses  of  iron  which  are  not  magnets  themselves,  but 
which  are  placed  in  suitable  proximity  with  the  said  conducting 
wires  through  which  such  currents  are  transmitted ;  or  else,  by  the 
evolution  of  gas  proceeding  from  water  which  is  decomposed  by 
causing  such  electrical  currents  to  pass  through  it ;  or  else,  by  any 
two  or  by  all  of  the  said  modes  of  action  combined  in  such  manner 
as  is  suitable  for  giving  such  signals,  or  sounding  such  alarums, 
at  a  distance,  as  may  be  required. 

*'  And,  respecting  the  adaptation  of  magnetic  needles  for  giving 
signals,  the  same  may  be  made  like  compass  needles,  but  fixed  on 
axes  passing  through  their  centres  of  motion,  and  those  axes 
mounted  delicately  on  pivots  at  their  ends,  in  the  manner  of  the 
arbors  of  watch  wheels,  so  as  to  render  the  needles  capable  of 
moving  very  freely  with  angular  motion  about  their  centres  of 
motion.    Each  needle  must  have  some  slight  tendency  given  to 
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it  to  induce  it  to  point  in  one  particular  direction,  when  it  is  left        thb 

to  itself,  uninfluenced  by  the  electric  current :  the  simiilest  (and    tklkgbIph 

perhaps  the  best)  mode  of  giving  such  a  tendency,  is,  by  gravitation;     Company 

in  which  case,  the  axis  of  the  needle  must  be  horizontal,  or  nearly       Bbbtt. 

so,  and  one  end  of  the  needle  being  made  rather  heavier  than  the 

other,  that  heavy  end  of  the  needle  will  always  point  downwards 

when  the  needle  is  left  to  itself :  and,  whenever  the  needle  does  so 

point  upwards  and  downwards,  it  denotes  that  it  is  quiescent,  or 

at  rest,  and  that  *it  is  not  giving  any  signal.     One  of  the  conducting      [  *8R2  ] 

wires  before  mentioned  is  disposed  vertically,  or  in  a  direction 

parallel  to  the  needle  when  the  same  is  at  rest,  the  wire  being 

situated  as  near  to  the  needle  as  can  be  to  avoid  touching :  and, 

when    an    electric    current   is    transmitted,    in   manner   already 

explained,  through  the  said  wire,  so  as  to  pass  in  proximity  to 

the  needle,  that  current  will  give  the  needle  a  slight  tendency  to 

move  about  its  centre  with  an  angular  motion  or  deflection  from 

its  previous  parallelism  to  the  wire.     If  the  transmission  of  the 

current  through  the  wire  is  in  one  direction,  the  needle  will  acquire 

a  slight  tendency  to  deflect  one  way  from  the  said  parallelism;  but, 

if  the  transmission  is  in  the  contrary  direction,  the  tendency  will 

be  to  deflect  the  other  way. 

"  But,  note,  as  the  tendency  to  deflection  thus  given  to  the  needle 
is  but  slight,  it  requires  to  be  multiplied  by  the  same  means  as  is 
resorted  to  for  a  like  purpose  in  the  instruments  known  by  the 
name  of  galvanometers ;  that  is,  by  causing  the  conducting  wire 
to  form  many  convolutions  around  the  needle,  or  around  a  narrow 
space  within  which  the  needle  is  left  at  liberty  to  move,  but  without 
touching  any  of  the  convolutions  that  the  wire  makes ;  the  order  of 
the  said  convolutions  of  the  wire  being  such  as  that  the  wire  shall 
always  transmit  the  electric  current  in  one  direction  at  one  side  of 
the  plane  in  which  the  needle  moves,  but  shall  transmit  the  current 
ill  the  contrary  direction  at  the  other  side  of  that  plane.  To  pro- 
duce such  convolutions  of  the  wire,  it  must  be  coiled  around  the 
space  in  which  the  needle  moves,  all  the  ascending  parts  of  the 
coils  being  at  one  side  of  the  needle  (that  is,  towards  one  end  of  its 
axis),  and  all  the  descending  parts  of  the  coils  being  at  the  other 
side  of  the  needle  (or,  nearer  to  the  other  end  of  its  axis).  With 
this  arrangement  of  the  conducting  wire,  each  ascending  as  well  as 
descending  part  of  the  several  *coils  will  transmit  the  electric  [  *853  ] 
current  in  the  proper  direction  for  giving  the  needle  a  tendency 
to  deflection  one  way  or  other,  according  to  the  direction  in  which 
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The         the  current  is  transmitted  through  the  coiled  wire ;  and  the  con- 
Tblkoraph    currence  of  an  adequate  number  of  such  coils  may  be  made  to 
CoMPANT      multiply  the  before-mentioned  slight  tendency  of  the  needle  to 
Brett.       deflection,  until  it  becomes  sufiGicient  to  turn  the  needle  (notwith- 
standing the   gravitation  of  its  heavy  end)  with  a   sudden  and 
decided  motion  to  one  side  or  other  of  its  quiescent  or  vertical 
position,  the  instant  that  the  transmission  of  an  electric  current 
through  the  wire  is  commenced^  by  the  formation  of  two  of  the 
conducting  wires  into  a  metallic  circuit  by  pressure  on  suitable 
buttons,  or  finger  keys,  as  already  mentioned. 

"The  extent  of  deflection,  or  angular  motion,  that  the  needle  is 
permitted  to  perform,  in  consequence  of  the  tendency  to  deflection 
which  it  then  acquires,  is  limited  by  fixed  stops :   and  the  instant 
that,  by  pressure  on  the  said  buttons,  a  metallic  circuit  is  formed, 
and  an  electric  current  begins  to  be  transmitted  through  the  coils 
of  wire,  the  needle  moves  suddenly  from  its  quiescent  or  vertical 
position,  until  it  comes  to  rest  in  an  inclined  position  against  one 
of  its  said  stops :  and  it  will  remain  motionless  in  that  inclined 
position  so  long  as  the  current  is  continued ;  and  when  the  needle 
is  at  rest  in  such  an  inclined  position,  it  will  point  to  some  character, 
letter,  figure,  or  symbol,   which  is  marked  on  a  suitable  dial  or 
tablet;  and  it  is  by  so  causing  the  needle  to  point  to  such  character, 
letter,  figure,  or  symbol,  that  a  signal  is  given.    When  the  needle 
is  thus  made  to  incline  to  one  side  of  its  quiescent  or  vertical  posi- 
tion as  far  as  its  stop  will  allow,  it  will  point  to,  and  signify,  one 
character,  letter,  figure,  or  symbol  on  the  dial  or  tablet :  but,  when, 
by  reversing  the  direction  of  the  electric  current  through  the  coiled 
[  *864  ]      conducting  wire,  as  already  mentioned,  the   ^needle  is  made  to 
incline  to  the  other  side  of  its  quiescent  or  vertical  position,  it  will 
point  to,  and  signify,  a  different  character,  letter,  figure,  or  symbol 
on  the  same  dial  or  tablet. 

''  And  the  instant  that  the  electric  current  through  the  coiled  con- 
ducting wire  is  discontinued,  by  releasing  the  buttons  or  finger  keys 
from  pressure,  and  thereby  breaking  or  nullifying  the  metallic  circuit 
through  which  the  electric  current  was  transmitted,  then  the  needle 
returns,  by  the  gravitation  of  its  heavy  end,  to  its  quiescent  or  vertical 
position,  in  which  it  will  not  point  to,  or  signify,  any  character,  letter, 
figure,  or  symbol,  on  the  dial  or  tablet.  And  the  needle  will  remain 
at  rest  in  that  quiescent  or  vertical  position,  until  the  transmission 
of  an  electric  current  is  resumed,  in  manner  before  stated. 

"  And  it  will,  in  most  cases,  be  expedient  to  affix  another  second 
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magnetic  needle  upon  the  same  axis  as  that  needle  already  mentioned 
which  is  included  in  the  space  within  the  coils  of  the  conducting 
wire  as  aforesaid,  the  said  second  needle  being  parallel  to  the  former, 
but  so  far  along  the  axis  thereof  as  to  be  beyond,  or  exterior  to, 
those  coils  of  the  wire  within  which  the  first  described  or  principal 
needle  is  situated:  the  second  needle,  which  may  be  called  the 
exterior  needle,  must  be  reversed,  end  to  end,  in  respect  to  the  first 
described,  or  principal  needle,  which  may  be  called  the  interior 
needle;  that  is  to  say,  if  the  north  pole  of  one  needle  points 
directly  upwards  when  they  are  both  in  their  vertical  or  quiescent 
position,  the  north  pole  of  the  other  needle  must  point  directly 
downwards.  By  this  reversal  of  the  poles,  the  exterior  needle 
will  be  in  proper  relative  position  in  respect  to  those  coils  of 
the  conducting  wire  which  are  nearest  to  it,  so  as  to  be  suit- 
ably situated  for  receiving  the  deflecting  influence  of  those  coils, 
and  therefore  the  exterior  needle  will  be  caused  to  concur  with  the 
interior  needle  in  assuming  the  required  inclining  *position.  Also, 
by  their  reversed  poles,  the  two  needles  neutralise  each  other's 
terrestrial  magnetism,  or  tendency  to  assume  the  direction  of  dipping 
needles,  or  of  compass  needles;  the  two  needles,  when  thus  reversed, 
forming  what  is  well  known  by  the  term  of  an  astatic  combination. 
The  exterior  needle  is  that  which  should  point  to  the  characters, 
letters,  figures,  or  symbols,  which  are  marked  on  the  dial  or  tablet 
before  mentioned,  in  preference  to  the  interior  needle,  which  is  too 
much  concealed  within  the  coils  of  the  wire  to  be  convenient  for 
that  purpose.  The  axis  of  the  two  needles  may  pass  through  the 
plane  of  the  said  dial  or  tablet,  and  have  the  exterior  needle  fixed  on 
at  the  front  of  that  plane,  the  coils  of  conducting  wire  and  the 
interior  needle  being  behind  the  same  plane. 

*'  And,  note,  it  must  be  understood  in  all  cases,  not  only  that  the 
several  conducting  wires  with  which  the  apparatus  is  provided,  are 
efifectually  insulated  one  wire  from  another  wire,  as  before  men- 
tioned, but  also  that  the  dififerent  coils  which  the  same  wire  is 
caused  to  make,  as  aforesaid,  around  the  space  in  which  the  interior 
needle  is  included,  are  also  effectually  insulated  one  coil  from 
another  adjacent  coil,  in  order  that  the  electric  current  which  is  to 
be  transmitted  through  the  conducting  wire  may  be  really  trans- 
mitted from  one  end  of  each  wire  to  the  other  end  thereof,  without 
being  able  to  find  a  shorter  course  or  circuit,  by  lateral  transmission, 
out  of  one  coil  or  wire  into  another  adjacent  coil  or  wire.  The 
requisite  insulation  of  the  wires  may  be  made  in  the  usual  manner 
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of  preparing  the  wire  used  in  the  instruments  called  galvano- 
meters, viz.  by  surrounding  or  covering  the  metal  of  the  wire  with 
coils  of  thread  of  silk  or  cotton,  or  other  suitable  substance,  and 
such  thread  covering  may  be  coated  with  some  suitable  resinous 
varnish  which  will  be  impervious  to  moisture. 

"An  apparatus  or  mechanism  containing  a  suitable  *number  of 
magnetic  needles  of  the  kind  above  described  (astatic  or  otherwise) 
for  pointing  to,  or  exhibiting  upon,  a  suitable  dial  or  tablet,  all  the 
various  characters,  letters,  figures,  or  symbols,  which  are  intended 
to  be  used  in  giving  signals  in  distant  places,  is  to  be  provided  at 
that  portion  of  the  apparatus  which  is  situated  at  the  distant 
terminus  hereinbefore  mentioned;  and,  if  required,  duplicates  of  the 
same  apparatus  or  mechanism  are  to  be  provided  at  any  inter- 
mediate places  between  the  two  termini,  where  simultaneous  and  like 
signals  are  required  to  be  given.  Also,  another  such  duplicate  is  to 
be  provided  at  the  hereinbefore  first-mentioned  terminus,  in  view  of 
the  operator  who  intends  to  give  signals  in  the  several  more  and  more 
distant  places  (the  most  remote  whereof  is  the  distant  terminus)  by  aid 
of  the  other  several  duplicates  of  the  said  apparatus  or  mechanism. 

"The  conducting  wires  must  be  arranged  so  that  there  is  one 
such  wire  for  each  of  the  astatic  or  other  needles  which  is  con- 
tained, as  aforesaid,  in  every  duplicate  of  the  apparatus  ;  that  one 
wire  first  making  its  convolutions  or  series  of  coils  around  one  of 
the  needles  in  the  duplicate  which  is  situated  at  the  first  terminus, 
in  view  of  the  operator ;  thence  extending  onwards  in  continuation 
from  the  endmost  of  those  coils  to  the  next  nearest  duplicate 
apparatus,  and  there  making  like  convolutions  around  the  corre- 
sponding needle  thereof ;  then  extending  onwards  to  the  next  nearest 
duplicate,  and  making  like  coils  around  its  corresponding  needle ; 
and  so  on  to  that  apparatus  which  is  situated  at  the  distant 
terminus,  where  the  same  wire  must  also  make  like  convolutions 
around  the  corresponding  needle  of  that  apparatus.  In  like  manner, 
another  such  conducting  wire,  which  is  insulated  from  the  other 
wires,  is  extended  in  a  similar  course  of  coiling  round  another 
needle  in  each  of  the  several  duplicates  of  the  apparatus ;  and  so 
with  other  wires,  in  order  that  every  distinct  needle  in  each 
duplicate  may  *have  its  distinct  insulated  wire,  but  that  all  the 
corresponding  needles  in  each  duplicate  may  be  connected  by  the 
same  wire.  There  may  also  be  an  additional  wire  (or  wires) 
extending  direct  from  one  terminus  to  the  other,  without  making 
any  coils,  or  having  any  connection  with  any  needles. 
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"  Now,  if  one  of  the  before-mentioned  wires,  which  is  connected  The 
with  a  set  of  corresponding  needles,  is  formed  (by  pressing  suitable  tbltoSph 
buttons  or  finger  keys)  into  a  metallic  circuit,  by  conjunction  with  a  Oompany 
wire  which  has  no  connection  with  any  needles,  then  the  electric  Bbkpt. 
current  which  is  transmitted  through  that  circuit,  will  cause 
simultaneous  and  like  motion  in  all  the  said  corresponding  needles, 
but  in  no  others.  If  such  current  is  transmitted  in  one  direction, 
all  those  said  corresponding  needles  will  incline  one  way,  and  will 
all  point  to  and  signify  one  and  the  same  character,  letter,  figure, 
or  symbol  on  their  respective  dials  or  tablets.  But,  if  the  current 
is  transmitted  in  a  contrary  direction,  the  same  needles  will  incline 
the  other  way,  so  as  to  point  to  and  signify  another  character, 
letter,  figure,  or  symbol  on  their  said  dials  or  tablets.  That 
duplicate  of  the  portion  of  the  apparatus  which  contains  needles, 
and  which,  as  before  mentioned,  is  placed  at  the  terminus,  iix  view 
of  the  operator,  enables  him  to  see  what  signals  he  is  actually 
giving,  when  he  presses  particular  buttons  or  finger  keys,  and 
thereby  he  may  avoid  making  mistakes.  The  apparatus  containing 
needles  at  the  distant  terminus  will  exhibit  like  signals,  which  may 
be  observed  by  the  person  who  is  to  receive  them,  and  so  will  the 
several  duplicates  of  the  apparatus  containing  needles  which  may 
be  situated  at  different  intermediate  places  between  the  two  termini ; 
for,  as  before  mentioned,  the  needles  belonging  to  every  distant 
portion  of  the  apparatus  will  exhibit  the  same  signals  at  the 
same  time. 

''  It  is  obvious,  that,  by  releasing  the  last-mentioned  ^buttons  or  [  *858  ] 
finger  keys,  and  pressing  others  instead  thereof,  another  of  the 
before-mentioned  conducting  wires,  which  is  connected  with  another 
different  set  of  corresponding  needles  from  those  last  mentioned, 
may  be  formed  into  a  metallic  circuit  with  the  same  (or  with 
another)  wire  which  has  no  connection  with  any  needles,  and  then 
the  same  effects  as  before  mentioned  will  be  produced,  but  upon 
different  needles,  and  will  therefore  give  different  signals.  And  so 
on,  any  other  one  of  those  wires  which,  as  before  mentioned,  is 
connected  with  a  set  of  corresponding  needles,  may,  whenever  it  is 
required,  be  formed  into  a  metallic  circuit  for  bringing  into  operation, 
and  giving  signals  by,  the  corresponding  needles  to  which  that  wire 
belongs.  But  so  long  as  only  one  needle  in  each  duplicate  of  the 
apparatus  or  mechanism  containing  needles  is  rendered  operative 
at  the  same  time,  so  long  will  the  signals  thereby  given  be  confined 
within  a  series  of  simple  significations,  or  two  significations  to  each 
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of  preparing  the  wire  used  in  the  instruments  called  galvano- 
meters, viz.  by  surrounding  or  covering  the  metal  of  the  wire  with 
coils  of  thread  of  silk  or  cotton,  or  other  suitable  substance,  and 
such  thread  covering  may  be  coated  with  some  suitable  resinous 
varnish  which  will  be  impervious  to  moisture. 

"An  apparatus  or  mechanism  containing  a  suitable  *number  of 
magnetic  needles  of  the  kind  above  described  (astatic  or  otherwise) 
for  pointing  to,  or  exhibiting  upon,  a  suitable  dial  or  tablet,  all  the 
various  characters,  letters,  figures,  or  symbols,  which  are  intended 
to  be  used  in  giving  signals  in  distant  places,  is  to  be  provided  at 
that  portion  of  the  apparatus  which  is  situated  at  the  distant 
terminus  hereinbefore  mentioned;  and,  if  required,  duplicates  of  the 
same  apparatus  or  mechanism  are  to  be  provided  at  any  inter- 
mediate places  between  the  two  termini,  where  simultaneous  and  like 
signals  are  required  to  be  given.  Also,  another  such  duplicate  is  to 
be  provided  at  the  hereinbefore  first-mentioned  terminus,  in  view  of 
the  operator  who  intends  to  give  signals  in  the  several  more  and  more 
distant  places  (the  most  remote  whereof  is  the  distant  terminus)  by  aid 
of  the  other  several  duplicates  of  the  said  apparatus  or  mechanism. 

''The  conducting  wires  must  be  arranged  so  that  there  is  one 
such  wire  for  each  of  the  astatic  or  other  needles  which  is  con- 
tained, as  aforesaid,  in  every  duplicate  of  the  apparatus  ;  that  one 
wire  first  making  its  convolutions  or  series  of  coils  around  one  of 
the  needles  in  the  duplicate  which  is  situated  at  the  first  terminus, 
in  view  of  the  operator ;  thence  extending  onwards  in  continuation 
from  the  endmost  of  those  coils  to  the  next  nearest  duplicate 
apparatus,  and  there  making  like  convolutions  around  the  corre- 
sponding needle  thereof ;  then  extending  onwards  to  the  next  nearest 
duplicate,  and  making  like  coils  around  its  corresponding  needle ; 
and  so  on  to  that  apparatus  which  is  situated  at  the  distant 
terminus,  where  the  same  wire  must  also  make  like  convolutions 
around  the  corresponding  needle  of  that  apparatus.  In  like  manner, 
another  such  conducting  wire,  which  is  insulated  from  the  other 
wires,  is  extended  in  a  similar  course  of  coiling  round  another 
needle  in  each  of  the  several  duplicates  of  the  apparatus ;  and  so 
with  other  wires,  in  order  that  every  distinct  needle  in  each 
duplicate  may  *have  its  distinct  insulated  wire,  but  that  all  the 
corresponding  needles  in  each  duplicate  may  be  connected  by  the 
same  wire.  There  may  also  be  an  additional  wire  (or  wires) 
extending  direct  from  one  terminus  to  the  other,  without  making 
any  coils,  or  having  any  connection  with  any  needles. 
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"  Now,  if  one  of  the  before-mentioned  wires,  which  is  connected  tbm 
with  a  set  of  corresponding  needles,  is  formed  (by  pressing  suitable  tkliwSph 
buttons  or  finger  keys)  into  a  metallic  circuit,  by  conjunction  with  a  Oompany 
wire  which  has  no  connection  with  any  needles,  then  the  electric  Bbbtt. 
current  which  is  transmitted  through  that  circuit,  will  cause 
simultaneous  and  like  motion  in  all  the  said  corresponding  needles, 
but  in  no  others.  If  such  current  is  transmitted  in  one  direction, 
all  those  said  corresponding  needles  will  incline  one  way,  and  will 
all  point  to  and  signify  one  and  the  same  character,  letter,  figure, 
or  symbol  on  their  respective  dials  or  tablets.  But,  if  the  current 
is  transmitted  in  a  contrary  direction,  the  same  needles  will  incline 
the  other  way,  so  as  to  point  to  and  signify  another  character, 
letter,  figure,  or  symbol  on  their  said  dials  or  tablets.  That 
duplicate  of  the  portion  of  the  apparatus  which  contains  needles, 
and  which,  as  before  mentioned,  is  placed  at  the  terminus,  in  view 
of  the  operator,  enables  him  to  see  what  signals  he  is  actually 
giving,  when  he  presses  particular  buttons  or  finger  keys,  and 
thereby  he  may  avoid  making  mistakes.  The  apparatus  containing 
needles  at  the  distant  terminus  will  exhibit  like  signals,  which  may 
be  observed  by  the  person  who  is  to  receive  them,  and  so  will  the 
several  duplicates  of  the  apparatus  containing  needles  which  may 
be  situated  at  different  intermediate  places  between  the  two  termini ; 
for,  as  before  mentioned,  the  needles  belonging  to  every  distant 
portion  of  the  apparatus  will  exhibit  the  same  signals  at  the 
same  time. 

''  It  is  obvious,  that,  by  releasing  the  last-mentioned  ^buttons  or  [  *85s  ] 
finger  keys,  and  pressing  others  instead  thereof,  another  of  the 
before-mentioned  conducting  wires,  which  is  connected  with  another 
different  set  of  corresponding  needles  from  those  last  mentioned, 
may  be  formed  into  a  metallic  circuit  with  the  same  (or  with 
another)  wire  which  has  no  connection  with  any  needles,  and  then 
the  same  effects  as  before  mentioned  will  be  produced,  but  upon 
different  needles,  and  will  therefore  give  different  signals.  And  so 
on,  any  other  one  of  those  wires  which,  as  before  mentioned,  is 
connected  with  a  set  of  corresponding  needles,  may,  whenever  it  is 
required,  be  formed  into  a  metallic  circuit  for  bringing  into  operation, 
and  giving  signals  by,  the  corresponding  needles  to  which  that  wire 
belongs.  But  so  long  as  only  one  needle  in  each  duplicate  of  the 
apparatus  or  mechanism  containing  needles  is  rendered  operative 
at  the  same  time,  so  long  will  the  signals  thereby  given  be  confined 
within  a  series  of  simple  significations,  or  two  significations  to  each 
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needle  according  as  it  is  made  to  incline  and  point  one  way  or 
the  other  way. 

"  And,  in  order  to  bring  two  or  more  needles  in  each  duplicate 
into  concurrent  operation  at  the  same  time,  so  as  to  obtain  diversity 
of  significations  from  their  concurrence,  two  or  more  distinct 
metallic  circuits  may  (by  pressure  upon  suitable  of  the  buttons  or 
finger  keys)  be  formed  at  the  same  time  out  of  two  or  more  of  those 
wires  which  have  no  connection  with  needles,  together  with  as  many 
of  those  wires  which  belong  to  sets  of  corresponding  needles ;  and 
then  the  transmission  of  a  distinct  electric  current  through  each 
such  circuit,  although  from  the  same  battery,  will  actuate  two  or 
more  needles  at  once  in  each  of  the  duplicates  of  the  apparatus 
containing  needles.  And  it  is  obvious  that  any  two  of  the  needles 
contained  in  each  duplicate  may  be  thus  brought  into  concurrent 
operation,  according  as  the  buttons  or  finger  keys  are  pressed. 

''Or,  instead  of  thus  forming  two  or  more  distinct  metallic 
circuits  for  transmission  of  as  many  distinct  electric  currents, 
another  and  more  convenient  mode  of  obtaining  the  same-  result, 
of  actuating  two  needles  at  once,  is,  to  form  a  metallic  circuit  by 
conjunction  of  any  two  of  those  conducting  wires  before  mentioned, 
whereof  each  one  is  connected  with  its  own  set  of  corresponding 
needles:  and  then  the  one  electric  current  which  will  be  trans- 
mitted through  the  metallic  circuit  so  formed,  will  actuate  both 
such  sets  of  corresponding  needles,  that  is,  it  will  actuate  two 
needles  in  each  of  the  duplicates  of  the  apparatus  containing 
needles.  And,  by  pressure  on  suitable  of  the  buttons  or  finger 
keys,  any  two  of  the  said  last-mentioned  conducting  wires  may  be 
formed  into  the  one  metallic  circuit,  which,  as  aforesaid,  is  to 
bring  two  needles  into  concurrent  and  cotemporaneous  operation ; 
wherefore,  any  two  out  of  the  whole  number  of  needles  in  each 
duplicate  of  the  apparatus  containing  needles,  may  be  so  brought 
into  concurrent  and  cotemporaneous  operation,  and  that  is  done 
without  making  use  of  any  of  those  other  wires  before  mentioned 
which  have  no  connection  with  any  needles ;  but  one  of  the  latter 
wires  must  be  used  for  forming  part  of  any  metallic  circuit, 
whereby  it  is  required  to  bring  only  one  of  the  needles  in  each 
duplicate  apparatus  into  operation  by  the  electric  current  which  is 
transmitted  through  that  circuit. 

'*  And,  in  cases  where  it  may  be  required  to  bring  three  of  the 
needles  in  each  duplicate  of  the  apparatus  into  concurrent  and 
cotemporaneous  operation,  the  same  may  be  done  by  forming  two 
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distinct  metallic  circuits  for  two  distinct  electric  currents ;  one  of        Thb 
those  circuits  being  formed  by  conjoining  one  of  the  said  wires  which    tblboraph 
has  no  connection  with  any  needles,  to  one  of  the  wires  belonging     Company 
to  a  particular  set  of  needles ;  the  other  circuit  being  at  the  same       Bbbtt. 
time  formed  by  conjunction  of  two  other  of  the  last-mentioned  wires 
belonging  to  particular  sets  of  needles. 

"But,  note,  three  needles  in  each  duplicate  apparatus  may  be  { ^^o] 
brought  into  concurrent  and  cotemporaneous  operation  by  one 
electric  current,  if  the  metallic  ch-cuit  for  that  current  is  formed  by 
coupling  two  of  the  wires  which  belong  to  particular  sets  of  needles 
with  one  pole  of  the  battery,  and  only  one  such  wire  with  the 
other  pole  of  the  same  battery ;  in  which  case,  one  half  of  the 
circuit  will  consist  of  one  wire,  but  the  other  half  thereof  will 
consist  of  the  said  couple  of  wires  ;  wherefore,  the  transmission  of 
the  electric  current  through  the  last-mentioned  half  of  its  circuit 
will  be  divided  between  the  two  wires  of  the  said  couple,  and, 
although  so  divided,  it  will  actuate  both  the  sets  of  needles 
belonging  to  those  two  wires,  at  the  same  time  that  the  corre- 
sponding transmission  through  the  first-mentioned  half  of  the 
circuit  will  be  confined  to  one  wire,  and  will  only  actuate  the  one  set 
of  needles  belonging  thereto ;  thus  making  three  sets  of  needles  in 
all  which  are  brought  into  concurrent  and  cotemporaneous  operation 
by  transmission  of  only  one  electric  current. 

"And,  note,  it  is  obvious  that  four  sets  of  needles  may  (if 
required)  be  brought  into  concurrent  and  cotemporaneous  opera- 
tion by  transmission  of  only  one  electric  current,  if  the  metallic 
circuit  for  that  transmission  is  formed  by  coupling  two  of  those 
wires  which  belong  to  particular  sets  of  needles  to  each  pole  of  the 
battery;  in  which  case,  the  transmission  of  the  electric  current 
through  both  the  halves  of  its  circuit  will  be  divided  between  the 
two  wires  of  each  couple,  and,  although  so  divided,  it  will  actuate 
all  the  sets  of  needles  belonging  to  all  those  four  wires  which  are 
thus  coupled,  and  whereof  the  couples  are  conjoined  into  one 
circuit  for  the  transmission  of  one  electric  current. 

**  And,  note,  in  order  that  the  conducting  wires  may  be  capable 
of  being  conjoined  together,  any  one  or  two  of  them,  with  any 
other  one  or  two  of  them,  into  a  ''^metallic  circuit,  or  into  metallic  [  *®^i  J 
circuits,  for  the  formation  of  a  variety  of  such  circuits,  as  before 
explained,  the  said  wires  must  all  (or  else  so  many  of  them  as  are 
intended  to  retain  that  capability  must)  be  connected  together  at 
the  most  distant  terminus  by  one  cross-piece  of  metal,  in  a  suitable 
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manner,  for  the  free  transmission  of  electric  currents  from  that 
distant  end  of  any  one  wire  to  the  corresponding  end  of  the  other 
wires.  "Wherefore,  when  the  contrary  ends  of  any  one,  two,  or 
more  of  the  same  wires  (which  ends  are  at  the  first-mentioned 
terminus)  are  to  be  brought,  by  pressure  on  the  buttons  or  finger 
keys,  into  connection  with  the  two  poles  of  the  voltaic  battery, 
in  any  of  the  various  ways  of  connecting  them  (which  may  be 
necessary  for  forming  the  wires  which  are  so  connected  into  such 
metallic  circuits  as  are  required),  it  will  in  all  cases  happen  that 
the  said  two  or  more  wires  which  are  so  formed  into  a  circuit,  or 
into  circuits,  will  be  already  suitably  connected  by  the  said  cross- 
piece  of  metal  at  the  distant  terminus,  for  the  transmission  of 
electric  currents  through  those  circuits.  And,  notwithstanding 
that  the  said  cross-piece  of  metal  also  forms  a  communication 
between  the  distant  ends  of  the  wires  then  for  the  time  belonging 
to  those  circuits,  and  the  distant  ends  of  other  conducting  wires, 
which  do  not  for  the  time  belong  to  those  circuits,  nevertheless,  as 
the  last-mentioned  wires  have  no  connection  at  their  other  ends 
with  the  poles  of  the  battery,  the  electric  current  will  not  be  trans- 
mitted (or,  not  in  any  sensible  degree)  through  those  last-mentioned 
wires,  because  the  current  will  be  confined  to  the  other  wires  which 
are  actually  connected  with  the  poles  of  the  battery,  and  which 
therefore  constitute  the  intended  metallic  circuit  or  circuits. 

"And,  furthermore,  the  apparatus  or  mechanism  hereinbefore 
set  forth,  although  it  has  been  hitherto  described  as  if  it  were 
merely  for  enabling  a  person  *stationed  at  the  first-mentioned 
terminus  to  give  signals  to  other  persons  situated  at  the  distant 
terminus,  and  also,  if  required,  at  such  other  intermediate  places 
between  the  two  termini  as  may  be  provided  with  duplicates  of 
that  portion  of  the  apparatus  which  is  at  the  distant  terminus, 
nevertheless,  with  suitable  additions  to  what  has  been  hereinbefore 
explained  respecting  that  last-mentioned  portion,  it  is  equally 
capable  of  enabling  a  person  stationed  at  the  distant  terminus 
to  give  signals  to  the  person  stationed  at  the  first-mentioned 
terminus,  and  also,  if  required,  to  other  persons  stationed  at  all 
the  said  intermediate  places,  so  as  to  communicate  intelligence  in 
either  direction,  for  carrying  on  a  mutual  telegraphic  conversation 
between  the  persons  at  the  two  termini.  The  said  additions  are, 
another  voltaic  battery  and  set  of  buttons  or  finger  keys,  with  suit- 
able mechanism  for  them,  exactly  like  those  parts  already  mentioned 
as  being  situated  at  the  first-mentioned  terminus. 
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"  The  said  additional  battery  and  set  of  buttons  or  finger  keys 
being  applied  to  that  portion  of  the  apparatus  which  is  situated  at 
the  distant  terminus,  will  enable  the  person  who  is  stationed  there, 
to  connect  the  distant  ends  of  any  of  the  conducting  wires  with  the 
poles  of  the  distant  battery,  so  as  to  form  those  wires,  at  the  will 
of  that  person  (according  as  he  chooses  to  press  the  buttons  or 
finger  keys),  into  suitable  metallic  circuits  for  the  transmission  of 
electric  currents  from  one  pole  of  the  battery  at  the  distant 
terminus,  along  those  conducting  wires  which  constitute  one  half 
of  the  circuit,  to  the  other  first- mentioned  terminus,  and  from 
thence  back  again,  along  those  other  conducting  wires  which  form 
the  other  half  of  the  same  circuit,  to  the  contrary  pole  of  the  same 
battery ;  and  such  transmission  is  caused  to  produce  all  the  same 
signals,  and  diversity  of  signals,  by  means  of  the  different  needles, 
as  already  explained,  the  transmission  being  equally  operative 
upon  the  needles  in  *all  the  several  duplicates  of  the  apparatus 
which  contain  needles. 

*'  The  arrangement  of  the  buttons  or  finger  keys  is  precisely  the 
same  at  both  termini,  and  their  connections  with  the  voltaic  battery 
are  similar,  except  that  the  distant  battery  has  its  poles  reversed  in 
respect  to  the  poles  of  the  other  battery ;  that  is  to  say,  the  con- 
nections which  are  made  between  each  pole  of  the  distant  battery 
and  its  several  buttons  or  finger  keys,  correspond  exactly  to  those 
connections  which  are  made  between  the  contrary  poles  of  the  other 
battery  and  its  like  buttons  or  finger  keys :  wherefore,  if,  by  press- 
ing any  particular  buttons  or  finger  keys,  they  will  cause  the  needles 
to  give  a  particular  signal  or  signals  at  every  portion  of  the  apparatus 
containing  needles,  it  follows,  from  the  similarity  of  arrangement 
and  reversal  of  the  poles  of  the  distant  battery,  that,  by  pressing  the 
corresponding  buttons  or  finger  keys  at  the  other  terminus,  the} 
will  cause  the  needles  to  give  a  like  signal  or  signals  at  every 
such  portion.  Wherefore,  all  that  has  been  hereinbefore  explained 
respecting  the  mode  of  giving  signals  by  a  person  stationed  at  the 
first-mentioned  terminus,  to  other  persons  stationed  at  the  several 
more  and  more  distant  intermediate  places,  and  at  the  distant 
terminus,  is  also  to  be  understood  to  be  equally  applicable  to  the 

mode  of  giving  signals  by  a stationed  at  the  distant  terminus, 

to  others  stationed  at  the  intermediate  places  and  at  the  first-men- 
tioned terminus.  And,  note,  it  is  by  that  duplicate  of  the  portion 
of  the  apparatus  containing  needles,  which,  as  hereinbefore  stated, 
is  placed  in  view  of   the  person  soabioned  at   the  first-mentioned 
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terminus,  that  he  is  enabled  to  see  and  receive  the  signals  which 
the  person  at  the  distant  terminus  intends  to  give  to  him. 

"  And,  note,  although  in  general  it  is  intended  that  *the  operator 
stationed  at  one  terminus  shall  complete  the  signals,  or  series  of 
such,  which  will  constitute  a  distinct  idea  or  communication  from 
him,  before  the  person  at  the  other  terminus  begins  to  return  any 
signals  in  reply,  nevertheless,  the  apparatus  and  mechanism  will 
admit,  if  required,  of  some  signals  being  made  by  one  party  at  the 
same  time  that  other  different  signals  are  making  by  the  other  party, 
because  some  of  the  conducting  wires  may  be  formed  into  a  circuit 
with  the  battery  at  one  terminus,  whilst  others  of  those  wires  are 
formed  into  a  distinct  circuit  with  the  battery  at  the  other  terminus, 
and  it  is  obvious  that  distinct  electric  currents  may  be  transmitted 
through  those  circuits  at  the  same  time,  without  interference  of 
one  with  the  other ;  and  each  of  those  distinct  transmissions  will 
produce  its  own  proper  eflFect  upon  different  needles. 

"  And,  note,  there  is  a  cross-piece  of  metal  for  connecting  the  ends 
of  some,  or  all,  of  the  conducting  wires  at  the  first-mentioned  ter- 
minus, similar  to  that  cross-piece  already  mentioned  as  being  at  the 
distant  terminus,  and  for  a  similar  purpose  as  already  explained, 
viz.  it  is  for  keeping  the  wires  connected  in  readiness  for  forming 
any  of  those  metallic  circuits  which  they  may  be  required  to  form 
with  the  distant  battery  :  but,  when  such  a  cross-bar  is  provided  at 
both  ends  of  each  of  the  wires,  it  follows,  that,  whenever  any  one  of 
those  ends  is  to  be  connected  with  its  battery,  in  order  to  form  one 
half  of  a  circuit,  the  said  end  must  be  previously  disconnected  from 
its  said  cross-piece.  This  disconnection  is  most  conveniently  effected 
by  the  same  pressure  on  the  button  or  finger  key,  which  causes  the 
intended  connection  of  the  said  end  of  the  wire  with  its  battery  to 
be  effected. 

''  And,  before  proceeding  to  state  the  mode  of  exciting  occasional 
magnetism,  and  of  decomposing  water,  *I  shall  explain  the  details 
and  drawings  of  an  apparatus  and  mechanism  which  is  constructed 
according  to  the  foregoing  description. 

(The  specification  then  proceeded  to  explain  the  mechanism  of  the 
apparatus  used,  referring  to  the  drawings,  and  concluded  as  follows :) 

"  Having  now  described  our  said  improvements,  I,  the  said  W.  F. 
Cooke,  for  myself  and  for  the  said  C.  Wheatstone,  do  hereby  declare 
that  the  new  invention  whereof  the  exclusive  use  is  granted  to  us 
by  the  said  letters-patent,  consists  in  the  following  particulars : 

"Firstly,  in  the  improvement  hereinbefore  described,  for  the 


VOL.  Lxxxiv.]      1851.     C.  p.     10  C.  B.  865—866.  823 

purpose  of  communicating  determinate  angular  motions  to  magnetic  thr 
needles,  by  means  of  electric  currents  transmitted  through  metallic  teleoraph 
circuits,  and  the  adaptation  of  such  angular  motions  for  the  purpose  Company 
of  giving  signals  in  distant  places.  And  whereas  some  experiments  Brett. 
have  been  heretofore  made  by  others,  upon  giving  signals  by  means 
of  the  well-known  instruments  called  galvanometers,  which  are  for 
measuring  the  force  of  electric  currents  passing  through  metallic 
circuits,  I  wish  to  be  understood  that  we  make  no  claim  to  the 
application  of  the  multiplying  coils  of  conducting  wires,  herein- 
before described,  around  the  magnetic  needles :  but  the  improve- 
ment we  have  made  in  the  adaptation  of  magnetic  needles  to  the 
purpose  of  giving  signals,  is,  in  disposing  the  needles  in  vertical 
planes  (the  axes  whereon  they  are  fixed  being  horizontal),  and  in 
making  the  needles  heavier  at  one  end  than  the  other,  in  order  to 
give  them  a  decided  preponderance,  or  tendency  to  hang  perpendi- 
cular, and  point  upwards,  when  they  are  not  influenced  by  electric 
currents ;  and  in  limiting  the  angular  motions  of  the  needles  (when 
they  are  so  influenced)  to  some  certain  determinate  extent,  by  pro- 
viding fixed  stops  against  which  the  needles  may  recline,  and  con- 
tinue at  rest  for  a  time  in  suitable  inclining  *directions  for  pointing  [  *866  ] 
out,  on  a  vertical  dial,  the  significations  of  the  signals  they  are  to 
give ;  and,  in  case  two  or  more  such  loaded  needles  are  to  be  placed 
near  together  in  the  same  vertical  plane,  for  pointing  out  signals  on 
the  same  dial,  then  in  the  adaptation  of  astatic  needles,  that  is,  two 
reversed  needles  fixed  on  the  same  horizontal  axis,  for  giving  signals 
in  such  cases.  But,  note,  the  astatic  mode  of  combining  magnetic 
needles  for  galvanometers  being  well  known,  we  make  no  claim  to 
the  use  of  astatic  needles  for  giving  signals,  unless  such  astatic 
needles  are,  as  before  mentioned,  disposed  two  or  more  in  a  verti- 
cal plane,  and  are  loaded  at  one  end,  and  have  their  angular 
motions  limited  to  a  determinate  extent  by  stops. 

"  Secondly,  in  the  improvement  hereinbefore  described,  of  com- 
bining several  magnetic  nepdles,  so  that  they  will  point  out  on  one 
dial  (suitably  marked)  the  significations  of  the  signals  which  they 
are  to  give,  by  the  determinate  angular  motions  which  are  communi- 
cated to  them  by  electric  currents:  those  signals  being  given,  in 
some  cases,  by  the  inclination  and  pointing  of  one  needle ;  in  other 
cases,  by  the  concurrence  and  mutual  pointing  of  any  two  needles ; 
or,  in  some  cases,  by  the  concurrence  of  three  or  four  needles,  as 
may  be  most  suitable  for  the  sort  of  signals  which  are  intended  to 
be  given. 
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Thb  '^  Thirdly,  in  the  improvement  hereinbefore  described,  of  arrang- 

Tklbgbaph    ^S  ^^^  combining  any  suitable  number  of  conducting  or  telegraphic 

CJoMPAirr     ^ires  into  a  set  capable  of  being  operated  upon  by  buttons  or  finger 

Bbbtt.  keys  at  each  end  of  the  set,  and  having  a  voltaic  battery,  and  also  a 
dial,  with  magnetic  needles  as  aforesaid,  at  each  end  of  the  set; 
with  power  of  using  those  parts  in  such  manner  that  (at  the  pleasure 
of  the  operator)  any  two  or  more  such  wires  may  have  one  or  other 
of  their  ends  connected  to  the  two  opposite  poles  of  the  battery 
belonging  to  that  end,  the  contrary  ends  to  those  ends  which  are  so 

r  ^867  ]  connected  ^being  at  the  same  time  conjoined  together,  so  as  to  form 
the  said  two  or  more  wires  into  a  metallic  circuit  or  circuits,  for  the 
transmission  of  an  electric  current  or  currents  throughout  the 
length  of  two  conjoined  wires,  as  a  means  of  giving  signals  by  the 
angular  motions  that  such  current  or  currents  will  communicate  to 
magnetic  needles  which  are  subjected  to  the  influence  of  such  cur- 
rents, or  of  sounding  alarums  by  the  conjoined  action  of  magnetic 
needles  aforesaid,  or  of  the  evolution  of  gas  from  decomposition  of 
water  by  such  currents,  and  of  occasional  or  temporary  magnetism 
excited  in  masses  of  soft  iron  by  such  currents.  And  whereas  either 
end  of  any  wire  or  wires  of  such  set  aforesaid,  is  capable  of  being 
connected  with  either  pole  of  its  appropriate  battery,  a  diversity  of 
metallic  circuits  can  be  formed,  with  a  capability  of  transmitting  an 
electric  current  in  either  direction  through  each  such  circuit,  and 
of  thereby  giving  a  diversity  of  signals  from  a  few  wires. 

"  Fourthly,  in  the  improvement,  hereinbefore  described,  in  the 
arrangement  and  combination  of  each  set  of  the  buttons  and  finger 
keys,  whereby  the  ends  of  all  the  several  conducting  wires  constituting 
the  set  thereof  are  kept  conjoined  one  to  another,  in  readiness  for 
becoming  parts  of  any  such  circuits  as  may  be  formed  by  connect- 
ing the  opposite  or  distant  ends  of  the  wires  with  the  distant  battery ; 
but,  nevertheless,  the  several  buttons  and  keys  hold  all  the  several 
ends  which  belong  to  them  in  due  order  for  enabling  the  operator  to 
disjoin  any  two  or  more  ends  from  their  fellow  ends,  by  an  instan- 
taneous touch,  which  likewise  connects  the  ends  so  disjoined,  with 
either  pole  of  the  battery  belonging  to  the  keys,  and,  vke  versa,  the 
same  self  action  of  the  keys,  whereby  they  disconnect  the  said  ends 
from  those  poles  when  the  buttons  are  released,  likewise  rejoins 
those  ends  to  their  fellow  ends  in  the  set. 

[  •868  ]  "  Fifthly,  in  the  improvement  hereinbefore  described,  *whereby  a 

set  of  combined  conducting  wires  as  aforesaid,  having  a  voltaic 
battery  and  a  set  of  buttons  or  finger  keys,  and  also  a  dial  with 
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magnetic  needles,  for  giving  signals,  as  well  as  an  apparatus  for        Thr 
Bounding  alarums  at  each  end  of  the  set,  may  also  have  duplicates    iBLEaRAPH 
of  such  dials,  with  needles  and  apparatus  for  alarums,  at  inter-     Company 
mediate  places  between  the  two  ends ;  all  such  duplicates  operating       Bbstt. 
simultaneously  with  each  other,  and  with  the  two  end  dials  and 
alarums,  to  give  like  signals  and  to  sound  like  alarums. 

**  Sixthly,  in  the  improvement  hereinbefore  described,  and 
represented  at  fig.  Y.  sheet  II.  of  the  drawings  hereunto  annexed, 
for  communicating  determinate  angular  motions  to  magnetic  needles, 
by  subjecting  them  to  the  attractive  force  of  occasional  or  temporary 
magnetism,  which  is  excited  in  soft  iron  by  means  of  electric 
currents,  for  the  purpose  of  giving  signals  in  distant  places  by  such 
determinate  angular  motions  of  needles. 

"  Seventhly,  in  the  improvement,  hereinbefore  described,  and 
represented  at  fig.  B.  sheet  II.  of  the  drawings  hereunto  annexed, 
for  sounding  alarums  in  distant  places,  either  by  direct  application 
of  the  attractive  force  of  occasional  or  temporary  magnetism,  which 
is  excited  in  soft  iron  by  means  of  electric  currents  transmitted 
through  metallic  circuits,  or  else  by  applying  the  said  attractive 
force  of  such  occasional  magnetism  to  let  ofif  ordinary  clock-work 
alarums,  and  permit  them  to  sound  by  the  mechanical  force  and 
action  of  their  own  mechanism. 

**  Eighthly,  in  the  improvement,  hereinbefore  described,  and 
represented  at  fig.  S.  sheet  II.  of  the  drawings  hereunto  annexed, 
for  sounding  alarums  in  distant  places,  by  the  aid  of  an  additional 
voltaic  battery  (or  alarum  battery)  which  is  brought  into  action 
when  required  for  sounding  the  alarum ;  the  sounding  thereof  being 
either  by  direct  application  of  the  attractive  force  of  occasional 
magnetism,  *or  by  applying  such  force  to  let  off  clock-work  alarums,  [  *869  ] 
as  above  seventhly  stated :  but,  according  to  this  our  eighth  improve- 
ment, the  requisite  occasional  magnetism  is  excited  by  an  electric 
current  derived  from  that  additional  battery ;  the  metallic  circuit 
by  which  that  current  is  so  derived  from  the  said  battery,  being 
formed  (when  the  same  is  required  to  act)  by  an  angular  motion 
then  communicated  to  a  magnetic  needle,  which  is  disposed  within 
multiplying  coils  of  conducting  wire,  through  which  an  electric 
current  is  transmitted  from  a  distance  ;  the  said  angular  motion  of 
the  needle  being  caused  to  make  the  requisite  contacts  for  forming 
the  metallic  circuit  of  the  additional  or  alarum  battery. 

''  Ninthly,  in  the  improvement,  hereinbefore  described,  and 
represented  in  fig.  Q.  sheet  II.  of  the  drawings  hereunto  annexed. 
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The         for  eflfecting  the  contact  requisite  for  forming  a  metallic  circuit,  by 

Tklegraph    which  an  additional  or  alarum  battery  is  brought  into  action,  for 

Company      ^.j^^  purpose  of  sounding  alarums  in  distant  places,  as  above  eighthly 

Bbbtt.  set  out ;  but  which  contact,  in  this  our  ninth  improvement,  is 
effected  by  means  of  the  evolution  of  gas  arising  from  the  decom- 
position of  water  which  is  included  within  a  small  close  vessel,  from 
which  the  gas  cannot  easily  escape,  wherefore  it  presses  down  the 
water,  and  thereby  raises  up  a  small  column  of  mercury  from  the 
bottom  of  the  vessel  into  the  open  leg  of  an  inverted  syphon-tube 
which  is  connected  with  the  vessel,  so  as  to  raise  the  mercury  up 
into  contact  with  the  end  of  a  wire,  in  order  to  form  the  required 
circuit." 

The  witnesses  called  on  the  part  of  the  plaintiffs,  stated,  that, 
long  before  the  date  of  the  letters-patent  granted  to  Cooke  and 
Wheatstone,  it  had  been  familiar  to  scientific  men  that  the  electric 
fluid  generated  by  means  of  a  galvanic  battery  might  be  conducted 
instantaneously,  by  means  of  wires  communicating  with  the  two 

[  •870  ]  poles  of  the  battery,  to  a  distance  ;  that  one  Oersted,  *a  Dane,  in  the 
year  1816,  discovered  that  the  fluid  so  conveyed  might  be  made  to 
operate  upon  a  magnetic  needle ;  that  in  1820,  a  mode  was  suggested, 
in  a  published  lecture,  by  one  Ampere,  a  Frenchman,  for  making 
this  discovery  the  means  of  communicating  signals  to  distant  places  ; 
that,  in  1888,  one  Ronalds  practically  applied  it  to  a  small  extent, 
by  means  of  frictional  electricity ;  that  a  German  named  Schweiger 
afterwards  discovered  a  mode  of  accumulating  the  power  of  the 
electric  fluid  by  multiplying  coils  of  wire  round  the  magnetic  needle  ; 
and  that  this  was  in  substance  the  whole  that  was  known  of  the 
subject  down  to  the  time  of  the  grant  of  the  patent  to  Cooke  and 
Wheatstone  in  1887.  The  witnesses  then  explained  the  operation 
of  the  patentees'  invention,  and  stated,  that,  in  their  opinion,  the 
mode  of  carrying  out  the  end  proposed  was  described  in  the 
specification  with  such  a  degree  of  certainty  and  precision  as  would 
enable  a  person  even  but  little  acquainted  with  the  subject  to  carry 
the  invention  into  effect. 

The  mode  of  conveying  signals,  according  to  the  plaintiffs'  patent, 
was,  by  causing  two  or  more  magnetic  needles  to  deflect  or  point  to 
letters  or  figures  on  a  dial-plate,  with  stops  to  control  the  oscillation 
of  the  needles, — the  person  to  be  communicated  with  at  the  distant 
point  having  before  him  a  similar  dial-plate  with  similar  magnetic 
needles;  five  wires  and  five  needles  being  used  to  convey  the 
signals,  and  a  sixth  wire  for  the  purpose  of  completing  the  circuit, 
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by  returning  the  electric  current  to  the  negative  pole  of  the  battery 
whence  it  started. 

The  infringement  complained  of  consisted  in  the  working  by  the 
defendants  of  a  patent  obtained  by  them  on  the  11th  of  February, 
1847,  for  "  Improvements  in  electric  telegraphs,  and  in  the  arrange- 
ments and  apparatus  to  be  used  therein  and  therewith,  part  of  which 
♦improvements  are  also  applicable  to  time-keepers  and  other  useful 
purposes.''  In  their  specification,  which  was  inrolled  on  the 
11th  of  August,  1847,  the  patentees  (the  defendants)  described  their 
invention  to  relate,  "  Firstly,  to  improvements  in  the  construction 
and  the  arrangement  of  the  several  parts  of,  and  in  the  means  of 
applying  the  electric  current  to  the  working  of,  electric  telegraphs, 
by  which  visible  signals  may  be  indicated  and  transmitted,  or  com- 
munications conveyed,  from  one  place  to  a  distant  place,  by  the 
agency  of  electricity;  such  visible  signals  being  indicated  by  the 
peculiar  arrangement  and  motions  of  an  indicator  or  indicators, 
whereby  letters  and  figures,  or  other  conventional  signals,  may  be 
designated.  For  this  purpose,  we  cause  the  electric  fluid  to  pass 
through  a  number  of  coils  of  fine  wire  properly  coated  or  covered 
with  silk  or  other  suitable  non-conducting  material,  which  wire  is 
wound  round  a  flat  reel  or  reels  of  ivory  or  other  suitable  material ; 
the  end  of  these  fine  wires  being  alternately  brought  into  contact 
with  the  galvanic  battery,  by  suitable  arrangements  whereby  the 
current  is  made  to  act  on  and  give  motion  to  a  partially  magnetised 
ring  or  piece  of  metal  suspended  and  moving  on  a  fine  centre  in  a 
plane  parallel  to  the  side  or  face  of  the  flat  reel  about  which  the 
wire  is  coiled,  that  is  to  say,  parallel  to  the  planes  in  which  the 
wire  is  so  coiled,  the  motions  of  this  partially  magnetised  ring  being 
communicated  to  an  indicator  or  indicators,  whose  motions,  in 
connection  with  a  peculiarly  arranged  dial-plate,  with  symbols 
thereon,  may  be  employed  to  designate  letters,  figures,  or  other 
conventional  signals,  and  transmit  intelligence,  by  means  of 
electricity.  Secondly,  our  invention  relates  to  the  arrangement 
of  apparatus  for  giving  audible  signals,  by  means  of  electricity,  at 
distant  places,  which  signals  are  indicated  by  one  or  a  number  of 
successive  blows  on  a  bell  or  gong.  Fifthly,  our  invention  relates 
to  certain  *other  arrangements  and  apparatus  to  be  used  in  electric 
telegraphs,  for  the  purpose  of  enabling  the  various  instruments  to 
be  worked  independently  of  each  other,  or  two  or  more  in  con- 
nection with  each  other,  but  independently  of  the  rest,  throughout 
a  long  line  of  telegraphic  communication."     The  specification  then 
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Thk  described  the  apparatus,  referring  to  a  great  number  of  drawings 

TBLBaRAPH  annexed  thereto ;  and  the  patentees  concluded  with  the  following; 

coMPAMf  (amongst  other)  claims  :  **  Firstly,  we  claim  as  an  improvement  in 


c. 


Brbtt.  electric  telegraphs  the  use  of  a  ring  or  piece  of  metal  partially 
magnetised,  in  combination  with  a  reel  or  coil  of  wire  as  above 
described,  whereby  and  wherein  the  electric  current  so  acts  that  the 
motions  take  place  in  a  direction  transverse  to  the  axis  of  the  coil, 
and  parallel,  or  nearly  so,  to  the  planes  in  which  the  wire 
constituting  the  coil  lies :  Secondly,  we  claim  as  an  improvement 
in  electric  telegi-aphs,  an  indicator  or  indicators  deriving  motion 
respectively  from  a  current  of  electricity  transmitted  through  a  coil 
arranged  and  acting  on  a  partially  magnetised  ring  or  piece  of 
metal,  as  above  described,  and  the  adaptation  of  such  motions  to 
communicating  intelligence  between  distant  places:  Thirdly,  we 
claim  as  an  improvement  in  electric  telegraphs,  the  adaptation  of 
an  indicator  or  indicators  to  a  dial-plate  constructed  and  arranged 
-as  above  described:  Fourthly,  we  claim  as  an  improvement  in 
electric  telegraphs,  the  working  two  indicators  so  as  to  give  the 
requisite  motions,  by  means  of  a  single  handle  constructed  and 
arranged  as  above  described :  Fifthly,  we  claim  as  an  improvement 
in  electric  telegraphs  for  giving  audible  signals,  the  use  of  a  ring 
or  piece  of  metal  partially  magnetised,  in  combination  with  a  reel 
or  coil,  as  above  described,  whereby  and  wherein  the  electric  current 
so  acts  that  the  motions  take  place  in  a  direction  transverse  to  the 
axis  of  the  coil,  and  parallel,  or  nearly  so,  to  the  planes  in  which 

[  *87H  ]  *the  wire  constituting  the  coil  lies,  and  actuate  suitable  apparatus 
for  giving  such  signals :  Eighthly,  we  claim  as  an  improvement  in 
electric  telegraphs,  a  deflector  constructed  and  arranged  as  above 
described,  in  combination  with  an  earth-plate,  to  each  instrument, 
whereby  the  electric  current  may  be  diverted,  and  the  instruments 
insulated,  in  such  manner  as  to  allow  the  instruments  at  two  or 
more  stations  on  a  line  to  communicate  with  each  other, 
independently  of  the  other  stations." 

The  defendants,  in  working  their  telegraphs,  instead  of  using  a 
return-wire,  plunged  the  two  ends  of  the  conducting-wire  into  the 
earth,  which  was  found  to  complete  the  circuit,  by  returning  the 
electric  current  to  the  battery  precisely  as  if  the  whole  circuit  had 
been,  as  in  the  plaintiffs'  invention,  a  metallic  one.  By  this 
means,  the  defendants  were  enabled  to  communicate  signals  by 
means  of  one  wire  and  two  needles, — the  signs  being  indicated 
by  repeated  deflections  of  the  needles  to  one  side  or  the  other 
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on  the  dial-plate,  according  to  the  direction  given  to  the  electric        Thr 
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It  was  proved  that  the  defendants'  improvements,  as  to  the     Company 

number  of  needles  and  wires,  materially  diminished  the  expense       Brett 

of    construction,  as    well    as    the  liability  of  the  apparatus  to 

derangement  from  accidental  causes. 

Although  by  both  methods  signals  might  be  communicated  to 

intermediate  stations,  it  appeared    that  the  defendants'  method 

enabled   the  intermediate  stations  to  send  as  well  as  to  receive 

signals, — which  the  plaintiflfs'  method  did  not. 

At  the  close  of  the  plaintiffs'  case,  it  was  submitted,  on  the  part 

of  the  defendants,  that  the  plaintiffs  must  be  nonsuited ;  for,  that 

an  essential  part  of  their  invention  was,  the  transmission  of  the 

electric  current  through  a   metallic   circuit,    whereas   the  mode 

adopted  by  the  defendants  was,  by  transmitting  the  electric  current 

through  a  circuit,  part  only  of  which  was  metallic,  the  earth  *being       [  *874  ] 

made  the  medium  for  the  completion  of  the  circuit,  by  retaming 

the  electric  fluid  to  the  opposite  pole  of  the  galvanic  battery. 

The  Lord  Chief  Justice  declined  to  nonsuit  the  plaintiffs,  but 

reserved  leave  to  the  defendants  to  move  to  enter  a  nonsuit  if  the 

Court   should   think  the  objection  a  fatal  one:    and  he  left  six 

questions    to    the    jury,   to    which  they  returned   the   following 

answers : 

To  the  first,  that  the  making  of  signals  by  dials  at  distant  places, 

was  not  new. 

To  the  second,  that  the  handle  of  the  defendants  was  a  different 

instrument  from  the  cross-bar  of  the  plaintiffs. 

To    the    third,    that   the  magnetic   ring  and  indicator  of  the 

defendants,  was  a  different  instrument  from  the  needles  claimed  in 

the  plaintiffs'  specification. 

To  the  fourth,  that  the  sending  of  signals  to  intermediate  stations 

was  new  to  the  plaintiffs ;  that  is,  was  their  idea  or  invention  ;  and 

that  it  had  been  infringed  by  the  defendants. 

To  the  fifth,  that  the  angular  motions  of  needles,  on  vertical 

planes  and  horizontal  axes,  in  combination  with  stops,  was  the 

invention  of  the  plaintiffs  ;    and  that  it  had  been  infringed  by  the 

defendants. 

To  the  sixth,  that,  as  a  whole,  the  system  of  counting  with  one 

wire  and  two  needles,  was  not  the  system  of  the  plaintiffs. 

The  Lord  Chief  Justice,  upon  this  finding,  directed  a  verdict  to 

be  entered  for  the  plaintiffs,  with  liberty  to  the  defendants  to  move 
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fco  enter  a  verdict  for  them  if  the  Court  should  be  of  opinion  that 
the  above  answers  led  to  that  legal  conclusion. 

A  verdict  was  accordingly  entered  for  the  plaintiffs,  damages,  5L 

Cockbuniy  in  Easter  Term  last,  on  the  part  of  the  *defendants, 
obtained  a  rule  iiisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants 
on  the  plea  of  Not  guilty,  or  for  a  new  trial.  He  submitted  that  the 
defendants'  mode  of  returning  the  electric  current  to  the  galvanic 
battery,  by  using  the  earth  to  complete  the  circuit,  was  essentially 
different  from  the  mode  described  in  the  plaintiffs'  specification, 
which  assumed  a  continuity  of  metal  to  be  necessary  throughout ; 
that  the  defendants'  invention  in  other  respects  (and  particularly 
as  to  the  number  of  wires  and  needles  used)  materially  differed 
from  the  plaintiffs' ;  and  that  the  result  of  the  finding  of  the  jury 
upon  the  several  questions  submitted  to  them,  was,  that  they 
supported  the  patent,  but  negatived  the  alleged  infringement. 

The  Attorney-Oeneral  (Sir  John  Jervis)  also,  on  the  part  of  the 
plaintiffs,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, or  that  the  verdict  might  (if  necessary)  be  set  aside,  with 
reference  to  certain  of  the  findings,  as  against  evidence.  In  the 
result,  however,  it  became  unnecessary  to  discuss  this  rule. 

The  Attorney-General,  Martin ^  Montagu  Smith,  and  Grove,  in 
Trinity  Term  last,  showed  cause  against  the  defendants'  rule,  and 

Cockbum,  Webster,  and  Chance,  were  heard  in  support  of  it. 

The  arguments  are  so  fully  commented  upon  in  the  course  of  the 
judgment,  that  it  has  been  thought  useless  to  repeat  them. 

Cur.  adv.  cult. 

Gbesswell,  J.,  now  delivered  the  judgment  of  the  Goubt  : 

This  was  an  action  by  the  plaintiffs,  claiming  as  assignees  of  a 
patent  granted  in  1887  to  W.  F.  Cooke  and  C.  Wheatstone,  for 
improvements  in  giving  signals  and  sounding  alarums  in  distant 
places,  by  means  of  electric  currents  transmitted  through  metallic 
circuits. 

The  declaration  recites  the  letters-patent,  and  several  indentures 
of  assignment  whereby  the  plaintiffs  became  assignees  of  the  letters- 
patent,  and  alleges  infringements  by  the  defendants  in  using  and 
counterfeiting  the  invention. 
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The  defendanfcs,  after  setting  out  on  oyer  the  letters-patent  and 
the  indentares  of  assignment,  pleaded  certain  pleas  denying  the 
plaintiffs'  title  as  assignees  of  the  patent,  and  also  the  plea  of  Not 
guilty,  and  pleas  denying  that  the  patentees  were  the  first  inventors 
of  the  improvements,  denying  that  the  invention  was  new,  and 
denying  the  utility  of  some  parts  of  the  invention  claimed  in  the 
specification.    Issues  were  joined  on  these  pleas. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  at 
Westminster  after  Hilary  Term,  1850,  when  a  verdict  was  found  for 
the  plaintiffs,  and  also  certain  special  matters  in  answer  to  questions 
put  to  the  jury  by  the  Lord  Chief  Justice,  subject  to  leave  to  move 
on  the  part  of  the  defendant ;  in  pursuance  of  which,  in  Easter  Term, 
1850,  a  rule  was  obtained  calling  on  the  plaintiffs  to  show  cause  why 
a  verdict  should  not  be  entered  for  the  defendant  on  the  plea  of  Not 
guilty,  or  why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had. 

Cause  was  shown  against  that  rule  in  last  Trinity  Term.  The 
argument  on  that  occasion  turned  upon  the  question,  what  was  the 
proper  verdict  to  be  entered  in  "^respect  of  the  special  matters  found 
by  the  jury  in  answer  to  the  questions  of  the  Lobd  Chief  Justice. 
Those  answers  were,  as  far  as  it  is  material  to  state  them,  in  answer 
to  the  third  question,  that  the  magnetic  ring  and  indicator  of  the 
defendants  is  a  different  instrument  from  the  needle  claimed  in  the 
plaintiffs'  specification ;  in  answer  to  the  fourth  question,  that  the 
sending  of  signals  to  intermediate  stations,  was  ''new  to  the 
plaintiffs,"  by  which  expression  is  to  be  understood,  that  it  was  a 
new  invention  of  the  patentees;  in  answer  to  the  fifth  question, 
that  the  angular  motions  of  the  needles  in  vertical  planes  on 
horizontal  axes,  conjointly  with  the  stops,  were  ''  new  to  the 
plaintiffs,"  meaning,  as  before,  a  new  invention  of  the  patentees ; 
in  answer  to  the  sixth  question,  that,  as  a  whole,  the  system  oi 
counting  with  one  wire  and  two  needles  (which  it  appeared  in 
evidence  was  the  system  used  by  the  defendants)  is  not  the  same  as 
the  system  of  the  plaintiffs. 

In  the  argument  on  showing  cause,  it  was  insisted,  for  the 
plaintiffs,  that  they  were  entitled  to  retain  the  verdict  in  respect  of 
the  answers  of  the  jury  to  the  fourth  and  fifth  questions.  The 
defendants,  it  was  said,  were  guilty  of  infringement,  within  the 
terms  of  the  declaration,  in  having  used  the  matters  referred  to  in 
those  answers ;  those  matters  having  been  duly  specified,  and  being 
fit  subjects  of  a  patent,  and  comprehended  within  the  terms  of  the 
patent  itself. 
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The  Some  discussion  took  place,  on  the  argument,  as  to  whether  the 

Telegraph    defendants  had  been  shown  to  have  used  the  matters  referred  to  in 

CJoMPANY     those  fourth  and  fifth  answers ;  in  the  result  of  which  it  appeared 

Brett.  that  the  defendants  had  used  the  sending  of  signals  to  intermediate 
stations,  by  means  of  duplicates  at  those  stations  of  the  coils  and 
apparatus  used  at  the  terminal  stations. 

As  to  the  fifth  answer,  it  appeared  that  the  defendants  had  used 

r  *878  ]  an  instrument  moving  in  a  vertical  plane,  *  which  they  called  a 
magnetic  ring  and  indicator,  producing  the  same,  or  very  nearly 
the  same,  result  as  would  be  produced  by  the  needle  described  in 
the  specification.  But,  as  the  jury,  in  answer  to  the  third  question, 
had  found  that  the  magnetic  ring  and  indicator  of  the  defendants 
is  a  different  instrument  from  the  needle  claimed  in  the  plaintiffs' 
specification,  it  was  insisted,  for  the  defendants,  that  the  use  of  the 
ring  and  indicator  was  no  infringement  of  the  patent.  This 
objection  applied  only  to  so  much  of  the  alleged  infringement  as 
consisted  in  using  an  instrument  or  portion  of  machinery  moving 
in  a  vertical  plane,  and  is  of  a  much  less  general  and  important 
nature  than  the  objections  made  to  the  plaintiffs'  right  to  a  verdict 
in  respect  of  either  of  the  two  alleged  infringements. 

The  first  of  these  objections,  and  that  which  was  mainly  relied 
on  for  the  defendants,  was,  that  the  patent  of  the  plaintiffs'  being 
described  in  the  title,  and  also  the  invention  patented  being 
described  in  the  whole  of  the  specification,  whenever  mentioned,  as 
an  invention  of  improvements  in  giving  signals  and  sounding 
alarums  in  distant  places,  by  means  of  electric  currents  transmitted 
through  metallic  circuits,  would  protect  the  improvements  of  the 
patentees  only  when  such  improvements  were  applied  to  metallic 
circuits;  and  that  no  use  of  such  improvements  would  be  an 
infringement  of  the  patent,  if  the  electric  current  acting  on  the 
improved  machinery  were  not  wholly  transmitted  through  a  metallic 
circuit.  And,  as  it  no  doubt  appeared  by  the  evidence  that  the 
electric  current  used  by  the  defendants  had  been  transmitted  through 
a  circuit  not  wholly  metallic,  but  through  a  circuit  which,  though 
metallic  in  its  larger  portion,  was  not  continuously  metallic  through- 
out, but  was  made  up  in  a  proportion  which,  though  it  must  be  less 
than  the  half  of  the  whole  circuit,  might  be  a  very  large  one,  by 

[  *879  ]  using  the  earth  as  the  connection  ^between  two  portions  of  the  metal, 
it  was  insisted  that  no  infringement  had  been  made  by  the  defen- 
dants, or,  indeed,  could  be  made,  as  long  as  the  circuit  they  used 
was  not  metallic  throughout,  but  to  a  substantial  extent  non-metallie. 
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This  objection  is  one  of  a  grave  character,  and  well  deserving  of 
consideration:  but  we  are  of  opinion,  that,  considering  it  with 
reference  to  the  specification,  and  to  the  matters  which  appeared  in 
evidence  at  the  trial,  it  oaght  not  to  prevail. 

It  appeared  in  evidence,  that,  at  the  time  of  the  grant  of  the 
letters-patent,  the  transmission  of  electric  currents  through  metallic 
circuits  was  known,  and  that  it  was  also  known  that  the  power  of 
the  current  might  be  increased  by  means  of  coils  in  the  wire  by 
which  it  was  transmitted,  so  as  to  deflect  a  magnetic  needle,  and 
thereby  give  a  signal.  It  also  appeared,  that,  after  the  grant  of  the 
patent,  it  had  been  discovered  that  a  large  portion  of  the  wire 
through  which  the  current  returned  to  the  battery  might  be  dis- 
pensed with,  by  plunging  into  the  earth  the  two  ends  of  wire  which 
would  have  been  joined  by  the  part  left  out.  The  electric  current, 
it  was  discovered,  would  thus  pass  from  one  end  of  the  wire  to  the 
other,  and  so  complete  the  circuit,  as  effectually  as  if  a  continuity 
of  wire  had  been  kept  up.  A  circuit  on  this  principle  would  not  be 
wholly  metallic  :  it  would  be  so  in  its  greater  part,  and  in  all  that 
part  which  contained  the  coils  and  operated  on  the  needles  by 
which  signals  were  given. 

Now,  the  patentees,  by  their  specification,  do  not  make  any  claim 
to  metallic  circuits :  what  they  claim  is,  improvements  in  giving 
signals  by  means  of  electric  currents  transmitted  through  metallic 
circuits;  and  the  improvements,  as  appears  by  the  specification, 
consist  entirely  in  methods  and  instruments  for  using  the  electric 
current, — assuming  it  to  be  transmitted  by  means  open  to  the 
^public,  and  in  respect  of  which  the  patentees  make  no  claim. 

The  circuit  used  by  the  defendants  is  metallic  in  all  that  part 
which  operates  in  giving  signals,  and  in  all  the  parts  to  which  the 
plaintiffs'  alleged  improvements  apply :  and  it  is  no  condition 
necessary  to  the  existence  of  the  improvements,  that  the  circuit 
should  be  metallic  in  any  other  part  than  that  which  contains  the 
coils,  and  operates  on  the  needles  :  and  there  is  no  doubt  that  the 
patentees  might,  without  any  alteration  of  the  description  of  their 
invention  as  contained  in  the  specification,  have  removed  all  colour 
for  this  objection,  if  they  had  used  words,  in  speaking  of  the  trans- 
mission of  the  current,  which  could  not  be  contended,  as  those  now 
used  are,  to  be  applicable  only  to  currents  through  circuits  wholly 
metallic. 

The  objection  in  question  may  be  considered  as  it  regards  the 
specification,  and  as  it  regards  the  title  of  the  patent. 
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With  respect  to  the  specification,  it  is  to  be  observed,  that,  the 
claims  of  the  patentees  being  tor  improvements  not  all  immediately 
connected  with,  or  dependent  on,  each  other,  but  all  applicable  to 
giving  signals,  &c.,  by  means  of  electric  currents,  the  plan  adopted 
in  the  specification,  was,  to  give  an  account  of  the  whole  system  or 
mode  of  transmission  of  electric  currents  for  the  purpose  of  giving 
signals,  and  the  modes  of  giving  those  signals,  specifying  afterwards 
those  parts  claimed  as  improvements,  and  either  expressly  dis- 
claiming, or  leaving  unclaimed,  all  that  was  not  expressly  claimed. 
It  is  obvious,  that,  in  such  a  specification,  that  part  which  describes 
the  matter  claimed,  is  to  be  much  more  strictly  construed  than 
that  which,  though  necessanly  mentioned,  is  not  spoken  of  as  a 
new  matter,  or  as  the  subject  of  a  grant,  but  only  as  something 
known,  and  necessary  to  be  referred  to  for  the  purpose  of  explaining 
*the  claim.  Considered  in  this  view,  we  think  the  specification,  in 
speaking  of  metallic  circuits,  may  properly  be  considered  as  com- 
prehending all  circuits  which  are  metallic,  as  far  as  it  is  material  to 
the  improvements  claimed  that  they  should  be  so ;  and  that  the 
expression  in  question  is  not  to  be  construed  with  more  strictness 
and  precision  than  is  necessary  to  enable  it  to  fulfil  that  purpose  of 
explanation  for  which  it  was  introduced. 

With  regard  to  the  use  of  the  words  "  metallic  circuits  "  in  the 
title  of  the  patent,  it  was  urged  that  the  patentees,  by  using  those 
words,  would  mislead  a  person  who  was  in  possession  of  improve- 
ments identical  with  the  plaintiffs',  but  which  he  intended  to  use  in 
giving  signals  by  non-metallic  circuits,  and  who  might  have  opposed 
the  grant  of  a  patent  of  a  more  comprehensive  title,  but  would 
acquiesce  in  one  confined  to  metallic  circuits.  But  it  appears  to 
us,  that,  whatever  might  be  the  case,  supposing  currents  transmitted 
in  the  manner  used  by  the  defendant,  to  have  been  known  at  the 
time  of  granting  the  patent,  or  of  giving  notice  of  the  application 
for  it,  the  title  did,  in  the  actual  circumstances  of  the  case, — that 
is  to  say,  the  earth  circuit  not  being  publicly  known, — give  suffi- 
cient notice  to  any  person  secretly  acquainted  with  that  discovery, 
or  thinking  it  probable  that  some  such  discovery  might  be  made, 
and  having  also  invented  improvements  like  those  of  the  patentees, 
to  put  him  on  his  guard,  and  on  an  inquiry  how  far  the  proposed 
patent  might  interfere  with  him.  It  appears  to  us  reasonable  to 
hold  that  a  claim  for  a  patent  for  improvements  in  the  mode  of 
doing  something  by  a  known  process,  is  sufficient  to  entitle  the 
claimant  to  a  patent  for  his  improvements,  when  applied  either  to 
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the  process  as  known  at  the  time  of  the  claim,  or  to  the  same        Thr 
process  altered  and  improved  by  discoveries  not  known  at  the  time    tblbgbaph 
of  the  claim,  so  long  as  it  remains  identical  *with  regard  to  improve-     Compant 
ments  claimed,  and  their  application.  bbbtt. 

The  second  objection  was  not  less  extensive  than  the  first,  and  ^  *®®^  ^ 
would  allow  the  fall  use  of  all  the  patentees'  improvements, 
supposing  them  to  be  used  only  in  such  an  apparatus  as  the 
defendant  used.  That  objection  was,  in  substance,  that  the  plain- 
tiffs' patent  was  for  a  system  of  giving  signals  by  means  of  several 
wires  and  converging  needles  pointing  to  letters;  whereas,  the 
defendant  had  used  one  wire,  and  had  made  signals  by  counting 
the  deflections  of  a  needle  or  needles, — which  was  found  by  the 
jury  to  be  a  different  system  from  that  of  the  plaintiffs. 

This  objection  appears  to  us  to  be  founded  on  a  wrong  construction 
of  the  specification,  which,  we  think,  shows  the  patent  not  to  be  for 
a  system  of  giving  signals,  but  for  certain  distinct  and  specified 
improvements  comprehending  those  now  in  question,  the  system 
being  described  only  for  the  purpose  of  explaining  the  improvements 
claimed. 

Another  objection,  somewhat  connected  with  that  last  mentioned, 
was  urged  for  the  defendants, — that  the  breaches  in  the  declaration, 
being,  that  the  defendants  had  used  and  counterfeited  the  inven- 
tion of  the  patentees,  was  not  supported  by  evidence  of  the  use  or 
counterfeiting  of  part  only.  But,  on  looking  at  the  specification, 
which  explains  what  the  invention  is,  it  appears  to  consist  of  nine 
specified  improvements :  and  the  declaration,  in  speaking  of  the 
said  invention,  is  to  be  considered  as  if  it  charged  the  using,  &c., 
of  the  said  nine  improvements,  and  is  sufficiently  proved,  by  showing 
that  one  of  them  has  been  used. 

It  appears  to  us,  therefore,  that  none  of  the  objections  which 
apply  to  both  grounds  on  which  the  plaintiffs  claim  the  verdict  "  in 
respect  of  vertical  needles,  and  *of   duplicates  at  intermediate      [  *883  ] 
stations,"  ought  to  prevail. 

With  respect  to  the  objection  before  adverted  to,  as  to  the  claim 
to  the  verdict  regarding  vertical  needles, — on  considering  the 
finding  of  the  jury  with  regard  to  the  defendants'  instrument,  in 
conjunction  with  the  claim  in  the  specification,  ante,  p.  822,  and 
taking,  as  we  are  bound  to  do  on  the  present  inquiry,  the  finding 
of  the  jury  to  be  correct,  it  may  be  doubtful  whether  the  plaintiffs 
can  claim  the  verdict  on  this  ground.  But,  it  appears  to  us  that  the 
use  of  duplicate  apparatus  at  intermediate  stations,  which  the  jury 
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Thb  have  found  to  be  a  new  invention,  and  which  was  undoubtedly 
Teleoraph  used  by  the  defendant,  entitles  the  plaintiff  to  retain  his  verdict. 
Company  There  was,  indeed,  an  objection  particularly  applying  to  this 
Brbtt.  part  of  the  case,  which  it  is  proper  to  mention :  it  was  insisted  that 
the  giving  of  duplicate  signals  at  intermediate  stations,  was  not  the 
proper  subject  of  a  patent ;  being  an  idea,  or  principle  only,  and  not 
a  new  manufacture.  But  we  think  that  the  patentees,  not  only 
communicated  the  idea  or  principle  that  duplicate  signals  might 
be  given,  but  showed  how  it  might  be  done,  ue.  by  duplicate 
apparatus  at  each  station  ;  and  that  this  is  a  fit  subject  of  a  patent. 
It  was,  indeed,  contended  that  it  was  obvious  and  self-evident  that 
a  circuit  having  a  distinct  coil,  could  have  intermediate  ones  also, 
which  would  operate  in  the  same  manner.  But  it  appears  to  us, 
that,  though  it  might  be  probable,  a  priori,  that  such  would  be  the 
case,  it  was  matter  of  experiment  that  it  could  practically  be  done ; 
and  that  the  invention  of  the  patentees,  though  simple,  was  one 
for  which  a  patent  might  be  granted. 

If,  as  was  mentioned  on  the  argument,  the  defendants  have 
intermediate  stations  to  send,  as  well  as  to  receive,  communications, 
it  is  a  very  important  improvement,  for  which  the  inventors  may 
[  *884  ]  probably  be  entitled  to  a  patent,  ^though  they  may  not  be  entitled 
to  use  it,  unless  by  the  licence  of  the  patentees  of  the  less  perfect 
invention,  on  which  their  own  is  grounded. 
For  these  reasons,  we  think  that  the  rule  must  be  discharged. 

Rtde  discharged. 


i86>-  BODEN  V.   FRENCH. 

JL^  (10  0.  B.  886—890  ;  S.  0.  20  L.  J.  0.  P.  143.) 

'-        -*  The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would 

employ  the  defendant  as  a  coal-factor  to  sell  certain  coals  on  account  of 
the  plaintiff,  the  defendant  promised  the  plaintiff  that  he  would  not  sell 
the  said  coals  otherwise  than  for  ready  money,  and  alleged  for  breach,  that 
the  defendant  sold  the  coals  otherwise  than  for  ready  money,  to  wit,  at  two 
months*  credit : 

Held,  that  the  action  was  not  sustained  by  the  production  of  the  following 
letter  of  instructions  given  by  the  plaintiff  to  the  defendant,  and  by  proof 
of  a  sale  of  the  coals  at  \bs.  Qd.  per  ton,  at  a  credit  of  two  months :  **  Please 
sell  for  me  250  tons  of  anthracite  coal,  at  such  price  as  will  realise  me  not 
less  than  ids.  per  ton,  net  cash,  less  your  commission  for  such  sale." 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  retain  and  employ  the  defendant  as  a  coal  factor,  to  sell 
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certain  coals  on  account  of  the  plaintiff,  for  reasonable  reward,  the  Bodbn 
defendant  promised  the  plaintiff  that  he  would  not  sell  and  dispose  feknoh. 
of  the  said  goods  and  chattels  otherwise  than  for  ready  money,  and 
that  he  would  render  to  the  plaintiff  a  true  account  of  the  sale 
thereof  within  a  reasonable  time;  that  the  plaintiff,  confiding 
in  the  said  promise,  did  employ  the  defendant  as  such  factor  to  sell 
the  said  goods,  upon  the  terms  aforesaid  ;  and  that  the  defendant 
accepted  such  employment;  and  alleged  for  breach,  that  the 
defendant  sold  the  said  coals  otherwise  than  for  ready  money, 
to  wit,  at  two  months'  credit,  &c. 

Plea,  amongst  others,  non  assumpsit. 

At  the  trial,  before  Jervis,  Ch.  J.,  at  the  sittings  in  London  after 
the  last  Hilary  Term,  the  plaintiff  put  in  the  following  letter,  in 
order  to  show  the  terms  upon  which  the  defendant  was  authorised 
to  sell  the  coals  in  question : 

'*  London,  September  26,  1850. 
"  Mr.  French. 

"  Sir, — Please  sell  for  me  two  hundred  tons  of  anthracite  coal, 
now  lying  at  Neale's  Wharf,  Blackfriars,  and  belonging  to  me,  at 
such  a  price  as  will  realise  me  *not  less  than  15a.  per  ton,  net  cash,       [  *887  ] 
less  your  commission  for  such  sale. 

(Signed)         "H.  Bodbn.'' 

It  was  proved  that  the  defendant  had  sold  one  hundred  tons  of 
the  coal  at  15a.  6d.  per  ton  at  two  months'  credit.  It  appeared 
also  that  it  was  customary  in  the  coal  trade  to  sell  [coals  at]  a  credit 
of  two  months,  unless  sold  on  the  wharf,  when  the  custom  was  to 
sell  for  cash. 

The  Lord  Chief  Justice  was  of  opinion  that  the  letter  of 
instructions  did  not  bear  the  construction  put  upon  it  in  the 
declaration ;  and  accordingly  he  nonsuited  the  plaintiff,  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  75Z.,  if  the 
Court  should  be  of  opinion  that  the  evidence  sustained  the 
declaration. 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi. 

Bramwell  and  DowdesweU,  on  a  subsequent  day,  showed  cause : 

The  defendant's  employment  must  be  taken  to  have  been  subject 
to  the  custom  of  the  particular  trade,  of  which  the  plaintiff  must 
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BODKN       be  aBsumed  to  have  been  cognisant:  Wigglesivorthv.  DaUi8on(i). 

French.      ^^^  evidence  showed  that  it  was  the  invariable  course  of  the  trade 

to  sell  at  a  credit  of  sixty  days.     The  direction  given  here,  was,  to 

sell  so  as  to  realise, — that  is,  to  insure, — ^to  the  plaintiff  15«.  per  ton, 

less  the  defendant's  commission. 

(Williams,  J. :  Has  the  defendant  sold  for  cash  ?) 

He  has  sold  at  such  a  price  as  will,  deducting  the  discount,  realise 
IBs.  cash. 

(Jbbvis,   Gh.    J. :   The  letter  of  instructions  will  admit  of    at 
least  three  significations  :  it  may  mean,  sell  for  cash  down  158.,  or 
[  *888  ]      At  such  a  price  as  will  eventually  realise  15«.,  or  a  del  *credere.) 

If  it  is  ambiguous,  the  nonsuit  was  right. 

Gbbsswbll,  J. :  It  may  be  that  the  defendant  might  sell  some 
of  the  coals  at  16«.  and  some  at  14«.,  so  as  to  make  the  average  15«. 
Where  credit  is  contemplated,  the  ordinary  expression  is,  **  equal 
to  cash.'') 

Byles,  Serjt.,  and  Oray,  in  support  of  the  rule : 

The  defendant  was  not  justified  by  his  instructions  in  selling 
otherwise  than  for  ready  money.  According  to  Dr.  Johnson, 
'*  cash  "  means  properly  "  ready  money,  money  in  the  chest,  or  at 
hand."  In  Eddison  v.  CoUingridge  (2),  in  assumpsit  by  the  indorsee 
of  a  bill  of  exchange  against  the  drawer,  with  a  plea  traversing  the 
drawing,  the  plaintiff  gave  in  evidence  an  instrument  in  the  follow- 
ing form :  **  Port  of  London  Sea,  Fire,  and  Life  Assurance  Com- 
pany. To  the  cashier,  10th  of  September,  1849,  500Z.  Fifty- 
three  days  after  date,  credit  Messrs.  P.  &  Co.,  or  order,  with  the 
sum  of  five  hundred  pounds,  claimed  per  Cleopatra,  in  cash,  on 
account  of  this  corporation.  A.  C,  managing  director :  "  and  it 
was  held,  that  ''credit  in  cash"  was  equivalent  to  ''pay;'*  and 
that  the  affirmative  of  the  issue  was  proved.  Wilde,  Gh.  J.,  says  : 
"The  words  '  credit  in  cash  '  mean,  '  hold  at  his  command/  or  '  pay 
to  him,'  at  the  expiration  of  the  specified  time,  the  sum  of  500^'* 

(Gbbsswell,  J. :  "  Gash,"  no  doubt,  means  "  money :  "  but, 
the  question  is,  when  it  is  to  be  realised.) 

The  word  "  cash,"  according  to  the  argument  on  the  other  side,  has 
(1)  1  Doug.  201;  1  Sin.  L.  0.  299.  (2)  19  L.  J.  0.  P.  268. 
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no  meaning  whatever  given  to  it.    The  plain  and  natural  construe-       Bodkn 
tion  of  the  letter,  is,  "  sell  for  ready  money,  at  15«.  per  ton."     Thus      rn^cu, 
construed,  and  thus  only,  a  sensible  meaning  is  given  to  the  whole 
instrument. 

(Crbsswbll,  J. :  Would  there  have  been  any  breach  of  duty,  if 
the  defendant  had  sold  at  a  credit  of  two  months,  say,  *for  a  bill       [  *889  ] 
at  two  months,  and  himself  discounted  the  bill  ? ) 

Probably  not,  so  as  he  realised  to  the  plaintiff  158.  per  ton,  net 
cash. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  At  the  trial, 
it  occurred  to  me  that  the  contract  was,  to  say  the  least,  extremely 
doubtful,  and  that  the  plaintiff  had  failed  to  make  out  that 
the  authority  given  by  the  letter,  was,  to  effect  sales  for  ready 
money  only.  And  the  discussion  I  have  heard  has  not  at  all 
tended  to  relieve  me  from  that  doubt.  It  seems  to  have  been  con- 
ceded, in  the  course  of  the  argument,  that  the  letter  of  instructions 
is  susceptible  of  more  than  one  probable  construction.  Now,  it 
must  be  remembered  that  it  is  the  plaintiff 's  duty  to  make  out  that 
the  construction  which  he  has  put  upon  it  in  declaring  is  the  true 
one  :  and  this  he  has  failed  to  do,  if  the  matter  be  at  all  doubtful. 
The  case  is,  in  this  respect,  somewhat  analogous  to  a  case  which  I 
remember  at  Chester,  where  the  jury  said  they  found  the  contract 
produced  quite  unintelligible ;  and  it  was  held  that  the  Judge  was 
justified  in  ruling  that  the  plaintiff  had  failed  to  sustain  his 
declaration.  If,  however,  it  were  necessary  to  put  a  construction 
upon  this  document,  I  do  not  think  it  shows  such  a  contract  as  that 
which  the  declaration  assumes.  The  real  meaning,  as  it  seems  to 
me,  of  the  plaintiff's  letter  of  the  26th  of  September,  is — "  Sell  for  me 
250  tons  of  coal,  at  such  a  price  as  to  have  available  for  me  at  the 
time  of  sale  15«.  per  ton,  less  your  commission.'*  That  construc- 
tion does  not  support  the  declaration.  I  therefore  think  the 
plaintiff  was  properly  nonsuited. 

Gbbsswell,  J. : 

I  am  of  the  same  opinion.    The  plaintiff,  by  his  declaration, 
undertakes  to  construe  this  very  obscure  document.    He  alleges, 
that  the  defendant  ''^undertook  not  to  sell  the  coal  otherwise  than       [  *890  ] 
for  ready  money,  and  that  he  did  sell  otherwise  than  for  ready 


840  1851.    C.  P.    10  C.  B.  890.  [b.b. 

BoDKN  money,  to  wit,  at  two  months'  credit.  The  authority  is  given  in 
Fbbnch.  these  terms,  ''  Please  sell  for  me  250  tons  of  anthracite  coal  at 
such  a  price  as  will  realise  me  not  less  than  IBs.  per  ton,  net  cash, 
less  your  commission."  The  defendant,  it  seems,  therefore,  is  a 
commission-agent,  and  we  may  fairly  presume  that  the  contract 
had  reference  to  some  known  usage  of  the  coal  trade.  Now,  it  is 
clear,  that,  by  the  usage  of  the  trade,  a  commission-agent  may  sell 
without  making  the  purchaser  pay  to  his  principal  ready  money  : 
and,  if  there  was  any  usage  by  which  the  agent  pays  ready  money 
to  his  principal,  though  the  sale  is  on  credit,  that  would  seem  to  be 
precisely  the  sort  of  contract  that  was  contemplated  here.  That, 
however,  is  not  the  contract  upon  which  the  plaintiff  has  declared. 
For  these  reasons,  I  think  the  plaintiff  has  not  set  out  the  contract 
according  to  its  true  legal  effect,  and  consequently  that  this  rule 
must  be  discharged. 

WHiLIAMS,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  has  failed  to  satisfy 
me  that  the  letter  of  the  26th  of  September,  1850,  fairly  bears 
the  construction  necessary  to  sustain  the  declaration.  I  think  the 
defendant  would  have  been  guilty  of  no  breach  of  duty,  if,  though 
selling  on  credit,  he  had  the  money  forthcoming  at  the  proper 
time. 

Talpourd,  J.,  concurred. 

Rule  discharged. 


/8^i-  HUNT   V.   The  GEEAT  NORTHERN   RAILWAY 

ApHl  26. 

COMPANY. 


[900] 


(10  0.  B.  900—904 ;  8.  0.  20  L.  J.  Q.  B.  349;  16  Jur.  400;  2  L.  M.  &  P.  268.) 

In  a  plaint  brought  in  a  county  court  against  a  Bailway  Company  to 
recover  damages  for  expense  and  loss  of  time  sustained  by  the  plaintiff  in 
consequence  of  the  improper  omission  of  the  Company  to  convey  goods  on 
their  line,  a  question  was  raised  as  to  the  right  of  the  Company  to  charge 
toll  for  empty  waggons:  Held,  that  the  "title  to  toll"  did  not  thereby 
come  in  question,  within  the  meaning  of  the  proviso  in  the  9  &  10  Yict. 
c.  95,  s.  58  (1). 

On  the  17th  of  January,  1851,  a  summons  issued  out  of  and 
under  the  seal  of  the  County  Court  of  Hertfordshire,  at  Bamet,  at 
the  suit  of  Henry  Hunt  as  plaintiff,  against  the  Great  Northern 
Railway  Company  as  defendants,  in  an  action  of  tort,  for  loss 

(1)  See  now  s.  66  of  the  County  Courts  Act,  1888.— J.  G.  P. 
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sustained  and  expenses  incurred  by  delay  in  the  carriage  and 
delivery  of  certain  coals  of  the  said  Henry  Hunt  from  Peter- 
borough to  Potter's  Bar,  and  for  the  wrongful  refusal  by  the 
Company  to  carry  coals  upon  their  railway  for  him.  The  particulars 
of  the  plaintiff's  claim  were  as  follows : 

"  December  21,  1850,  to  January,  10,  1861. 

"  Loss  of  time  of  three  men  and  two  horses  at  Potter's 

Bar,  waiting  the  arrival  of  coal  consigned  from      £    s.    d. 

Peterborough,  December  20,  1850        .        .        .550 
*'  Expenses  and  loss  of  time  of  agent  to  Peterborough 

twice,  occupying  three  days 8  14    0 

"  Additional  cost  of  carriage  of  87}8  tons  coals  per 

Eastern  Counties  Railway 4    6     6 

"  Cartage  of  same  from  Enfield  station  to  Potter's  Bar, 

at  6^.  per  ton 11    5    0 

"  Own  expenses  to  London,  inquiring  respecting  these 

coals,  three  times,  at  10^ 1  10    0 

"  Loss  of  sale  of  ninety  tons  coals,  being  at  the  rate  of 

five  tons  per  day,  at  2«.        .        .        .        .        .900 

''Additional  cost  of  5^  tons  coal  bought  of  the  Great 

Northern  Railway  Company,  at  2«.       .         .        .     11    0    0 
"  Extra  cost  of  thirty-six  tons  coals,  being  obliged  to 

deliver  sea  coals  instead  of  inland,  8«.  .        .         .     14    8    0 

£49  19    6"(1) 

The  plaint  came  on  for  hearing  on  the  24th  of  February,  when 
the  plaintiff  claimed  to  recover  the  several  sums  above  mentioned, 
as  damages  for  the  refusal  of  the  Company  to  carry  certain 
waggons  or  carriages  belonging  to  the  plaintiff,  containing  coals, 
from  Peterborough  to  Potter's  Bar;  and  it  appeared  from  the 
evidence  adduced  by  him  that  such  refusal  was  grounded  upon  a 
demand  made  by  the  Company  to  be  paid  by  the  plaintiff  a  sum  of 
21.  10«.  for  the  passing  over  their  line  of  railway  of,  and  for 
bringing  back,  the  said  waggons  empty  from  Potter's  Bar  to 
Peterborough,  after  having  conveyed  them  from  the  latter  to  the 
former  place  with  coals  ^therein,  and  which  sum  of  21.  lOs.  the 
plaintiff  had  refused  to  pay;  and  it  was  contended  by  the  plaintiff's 
counsel  that  the  Company's  Act,  18  &  14  Vict.  c.  Ixi.,  the  18th 

(1)  [There  is  a  manifest  error  here,  the  total  being  in  fact  £60  8^.  6(2.  But 
nothing  tarns  on  the  amoimt. — F.  P.] 
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Hunt        section  of  which  imposefl  a  toll  of  4^d.  per  mile  on  every  carriage, 

Thb  Obbat    clid  not  include  empty  coal-trucks  or  waggons. 

Railway  Co  ^^  *^®  P*^*  ^*  *^®  Company,  it  was  insisted  that  the  sum  so 
demanded  by  them  in  respect  of  the  said  waggons  was  a  toll  or 
charge  authorised  by  their  Act;  and  it  was  submitted,  that, 
inasmuch  as  their  right  to  demand  the  said  toll  was  in  question, 
the  Judge  of  the  county  court  had  no  jurisdiction  to  hear  and 
determine  the  plaint,  (i). 

The  Judge  took  time  to  consider ;  and,  on  the  28th  of  March,  he 
gave  judgment  for  the  plaintiff,  debt  391.  Ida.  6(2.,  costs  ISL  88. 

Byles,  Serjt.,  now  moved  for  a  prohibition  to  the  Judge  of  the 
county  court,  to  restrain  him  from  proceeding  upon  that 
judgment. 

This  is  a  case  in  which  the  Company's  right  to  a  "  toll,"  within 
the  meaning  of  the  9  &  10  Vict.  o.  95,  s.  68,  came  in  question,  and 
consequently  the  Judge  of  the  inferior  Court  acted  without  juris- 
diction. The  13th  section  of  the  13  &  14  Vict.  c.  Ixi.,  enacts,  that, 
**  with  respect  to  the  conveyance  of  goods  and  minerals,  the  said 
Companies  (2)  may  lawfully  demand  and  receive  as  their  maximum 
[  *^3  1  rate  of  charge  *for  the  conveyance  thereof  along  their  railways, 
including  the  tolls  for  the  use  of  the  railways,  and  waggons  or  trucks, 
and  locomotive  power,  and  every  expense  incidental  to  such  con- 
veyance, except  a  reasonable  sum  for  loading,  covering,  and 
unloading,  and  for  delivery  and  collection,  and  any  other  service 
incidental  to  the  business  or  duty  of  a  carrier,  where  such  services 
or  any  of  them  are  or  is  performed  by  the  said  Companies :  and  except 
a  reasonable  sum  for  warehousing  and  wharfage,  or  for  any  other 
extraordinary  services  performed  by  the  said  Companies  (in  respect 
of  which  the  said  Companies  may  make  a  reasonable  extra  charge), 
any  rates  or  sums  not  exceeding  the  rates  or  sums  following," 
{intei*  alia^)  "  For  every  carriage,  4^  per  mile :  For  all  coal,  cannel, 
culm,  coke,  slack,  and  cinders,  conveyed  any  distance  not  exceeding 
24  miles,  the  sum  of  Id.  per  ton  per  mile;  and,  if  conveyed  for 
any  distance  exceeding  24  miles,  \d.  per  ton  per  mile,  for  the 

(1)  Section  58  of  the  County  Courts  or  incorporeal  heredLtamentB,  or  to  any 

Act,  9  &   10  Vict.  0.  95,  the  clause  toll,  fair,  market,  or  franchise,  shall  be 

which    confers  jurisdiction,   contains  in  question,    «    «   "  (reproduced  in 

the    foUowing    proviso:     "Provided  51  &  52  Vict.  0.  43,  s.  56.— J.  O.  P.). 

always,  that  the  Court  shall  not  have  f2)  The    Great   Northern    Bailway 

cognisance  of  any  action  of  ejectment,  Company  and  the  East  Lincolnshire 

or  in  which  the  title  to  any  corporeal  Bailway  Company. 
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whole   distance  travelled."     And   s.   16  enacts    **  that   the  said        Hunt 
Companies  shall  from  time  to   time  and  at  all  times  find  and    thkGbbat 
provide  suflScient  locomotive  power,  when  and  as  the  same  shall  be  r^h^wat  Co 
required,  and  (as  soon  as  an  adequate  and  sufficient  load  shall  be 
in  readiness),  convey  all  merchandise,  articles,  empty  waggons, 
matters,   and   things,   upon  and  along  their  railways :   provided 
always,  that  all  minerals  shall  be  presented  to  the  Companies  in 
waggons  fitted  to  travel  on  the  railways  at  the  ordinary  speed." 

(Williams,  J.:  Why  did  not  the  defendants  apply  for  a 
certiorari  ?) 

The  question  for  consideration  now  is,  whether  the  sum  claimed  by 
the  Company  under  these  provisions,  is  a  "  toll,"  within  the  mean- 
ing of  the  58th  section  of  the  9  &  10  Vict.  c.  95. 

(Cbesswell,  J.:  This  is  not  a  toll:  it  is  a  sum  payable  for  the  use 
of  the  locomotive  power.) 

In  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  8, 

it  is  provided  that  "the  word  'toll'  shall  include  any  rate  or 

charge  or  other  ^payment  payable  under  the  special  Act  for  any       [  *904  ] 

passenger,  animal,  carriage,  goods,  merchandise,  articles,  matters, 

or  things  conveyed  on  the  railway." 

(Williams,  J. :  How  does  the  title  to  any  toll  come  in  question 
here  ?) 

By  the  title  coming  in  question,  is  not  meant,  whether  the  party  is 
seised  of  any  hereditament  to  entitle  him  to  demand  the  toll ;  but 
whether  he  is  entitled  to  the  toll  he  claims  to  exact. 

(Williams,  J.:  The  question  is,  not  what  is  the  meaning  of 
''  toll "  in  the  Railway  Acts,  but  what  is  the  meaning  of  that  word 
in  the  County  Courts  Act.) 

Jebvis,  Ch.  J. : 

To  entitle  the  defendants  to  a  prohibition,  there  must  be  a  bond 
fide  dispute  as  to  their  title  to  toll :  I  think  that  did  not  and  could 
not  come  in  question  here. 

Cbbsbwbll,  J. : 

The  question  whether  the  Company  have  a  right  to  make  a 
charge  for  returning  empty  waggons  is  no  doubt  a  very  important 


844  1851,    C-  P.     10  C.  B.  904.  [r.b. 

HuKT        one ;  but  it  does  not  raise  such  a  question  as  is  contemplated  by 

The  Great    tbe  proviso  in  the  9  <fc  10  Vict.  c.  95,  s.  68. 
Northern 
KAiLWAYCo.  Williams,  J.: 

The  obvious  course  was  to  come  for  a  certiorari. 

Rule  refused. 

/""•  HUGHES  V.  CLAEK 

Aprtl  80. 

(10  0.  B.  906—909 ;  S.  0.  15  Jur.  430.) 


[906] 


In  debt  for  rent  on  an  indenture,  with  a  plea  of  non  est  factum,  the 
plaintiff  is  entitled  to  recover,  on  production  of  a  deed  bearing  a  counter- 
part stamp,  and  on  proof  of  its  execution  by  the  defendant,  without  going 
on  to  prove  the  execution  of  a  lease  by  himself. 

Debt  for  rent  upon  an  indenture  of  lease. 

Plea, — non  est  factum. 

At  the  trial,  before  Maule,  J.,  at  the  first  sitting  at  Westminster, 
in  this  Term,  the  plaintiff  produced  a  deed,  and  called  one  Pinkett, 
the  attesting  witness,  who  proved  he  execution  by  the  defendant : 
but,  upon  his  cross-examination,  the  witness  said  he  did  not  see 
the  plaintiff  execute  it,  nor  was  he  aware  that  any  deed  had  been 
executed  by  the  plaintiff  at  that  or  at  any  other  time.  The  deed 
produced  had  two  seals  affixed  to  it,  and  was  stamped  with  the 
ordinary  counterpart  stamp. 

On  the  part  of  the  defendant,  it  was  contended,  that,  in  the 
absence  of  proof  that  the  deed  produced  was  a  duplicate  or  counter- 
part, it  must  be  assumed  to  be  a  lease,  and  consequently  that  the 
stamp  was  insufficient. 

The  learned  Judge  declined  to  nonsuit  the  plaintiff,  but  reserved 
leave  to  the  defendant  to  move ;  and  a  verdict  was  found  for  the 
plaintiff,  damages  4261. 

Corrie  now  moved  to  enter  a  nonsuit : 

He  submitted  that  the  indenture  in  question  was  under  the 
circumstances  inadmissible. 

(Jervis,  Ch.  J. :  Suppose  it  had  appeared  that  two  deeds  were 
executed,  and  that  one  only  was  stamped,  would  the  counterpart 
(unstamped)  have  been  admissible  ?) 

In  Oamons  v.  Swift  (i)  it  was  held  that,  if  two  parts  of  an 

(1)  1  Taunt.  507. 
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instrument  are  prepared,  but  only  one  is  stamped,  the  party  having      Hughes 

the  custody  of  the  unstamped  part  may  give  secondary  evidence  of       cla'rk. 

the  contents  of  the  agreement,  if  the  other  party  refuse  to  produce 

the  stamped  part.  [He  also  cited  and  distinguished  Paul  v.  Meek  (i).] 

Here,  however,  a  dififerent  question  arises :  the  evidence,  as  far  as        [  907  ] 

it  goes,  shows  that  the  deed  produced  was  the  only  one  executed 

between  the  parties. 

(Cbbsswell,  J. :  Why  are  we  to  assume  that  the  instrument 
produced  is  a  lease,  when  the  tenant  produces  it  ?) 

It  clearly  was  incumbent  on  the  plaintiff  to  show  affirmatively  that 
the  instrument  he  produced  was  a  duplicate  or  counterpart,  before 
he  could  be  allowed  to  avail  himself  of  the  lesser  duty. 

(Jervis,  Ch.  J. :  The  tenant  executes  an  instrument  assuming 
that  he  is  a  tenant  under  a  valid  deed  :  is  it  a  violent  presumption 
that  he  held  under  a  proper  deed  ? 

Cbbsswbll,  J. :   By  pleading  non  *e8t  factum,   the  defendant       [  *9u8  ] 
admits  that  the  plaintiff  demised  the  land  to  him  by  deed ;  he 
denies  that  he  executed  the  counterpart.) 

Suppose  it  had  been  clearly  proved  that  this  was  the  only  deed 
between  the  parties,  would  the  Court  hold  this  deed  with  a  counter- 
part stamp  to  be  admissible  upon  this  issue  ? 

(Cbbsswbll,  J. :  Pavl  v.  Meek  seems  to  show  that  it  would.) 
PitTnan  v.  Woodbury  (2)  is  very  much  in  point.    *     *     * 
Jbbvis,  Ch.  J. :  [  909  ] 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
The  defendant  has  executed  an  indenture,  in  which  he  enters  into 
certain  covenants  in  respect  of  land  which  that  indenture  assumes  to 
have  been  demised  to  him  by  a  valid  instrument.  The  lease  would 
be  in  his  possession.  All  that  it  is  necessary  to  say  on  the  present 
occasion,  is,  that  there  is  a  presumption  arising  against  the  tenant, 
that  there  is  a  deed  of  which  that  produced  is  a  counterpart.  It  is 
enough  to  say  that  the  circumstances  raise  a  presumption  which 
dispenses  with  proof  of  the  actual  execution  of  a  lease. 

Cbbsswbll,  J. : 
I  am  of  the  same  opinion.     The  tenant,  in  consideration  of 
(I)  31  B.  E.  659  (2  Y.  &  J.  116).  (2)  77  E.  B.  537  (3  Ex.  4). 
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Huonn      executing  a  eonnterpart,  gets  a  lease  ezecated  by  the  lessor.    In 
Claue.      the  absence  of  evidence  that  no  lease  was  ever  executed,  the  Court 

must  clearly  presume  that  the  instrument  is  what  it  professes  to 

be,  viz.  the  counterpart  of  the  lease. 

The  rest  of  the  Coubt  concurred. 

Rule  refused. 

i««i-  WHITE  p.  GARDEN  (1). 

May  I.  ^   ' 
{\0  C.  B.  919—928 ;  8.  C.  20  L.  J.  C.  P.  166 ;  15  Jur.  630.) 

r  9id  1 

*-         -'  A  oontract  for  the  sale  of  goods,  obtained  by  fraud  on  the  part  of  the 

purchaser,  is  void  only  at  the  election  of  the  vendor ;  and  it  is  too  late  to 
declare  such  election  after  the  goods  have  passed  into  the  hands  of  a  band 
fide  purchaser. 

Tbovbb    for    iron.     Pleas :    first,    Not    guilty ;    secondly,    not 


At  the  trial,  before  Jervis,  Ch.  J.,  at  the  sittings  in  London, 
after  the  last  Term,  the  evidence  disclosed  the  following  facts : 

One  Parker,  in  August,  1850,  bought  of  the  defendants  seventy 
tons  of  iron,  paying  for  it  8S2.  in  cash,  and  giving  a  bill  for  the 
residue,  118Z.  14s.,  purporting  to  be  accepted  by  one  Thomas,  a  seeds- 
man at  Rochester.  Parker  afterwards  sold  the  iron  to  the  plaintiff, 
to  whom  it  was,  by  Parker's  order,  delivered  by  the  defendants. 

On  the  1st  of  October,  Parker  made  a  further  purchase  of  fifty 
tons  of  iron  from  the  defendants,  for  which  he  gave  them  a  bill 
also  purporting  to  be  accepted  by  Thomas.  This  second  parcel  of 
iron  was  likewise  sold  by  Parker  to  the  plaintiff,  and  was  forwarded 
to  the  plaintiff's  wharf  on  the  4th  of  October,  by  one  Biddell,  the 
defendants'  lighterman,  pursuant  to  a  delivery  order  signed  by 
Parker  on  the  8rd.  The  barge  containing  the  fifty  tons  was  left, 
with  the  delivery  order,  by  Biddell,  alongside  the  plaintiff's  wharf, 
to  be  unloaded.  Subsequently,  the  defendants,  having  discovered 
that  the  supposed  acceptor  of  the  bills  was  a  fictitious  person,  and 
that  they  had  been  defrauded,  sent  Biddell  to  the  plaintiff's  wharf 
to  get  back  the  iron.  Biddell  accordingly  took  away  the  lighter, 
with  twenty-nine  tons  of  the  iron  which  remained  therein:  and 
the  defendants  gave  the  plaintiff  notice  of  the  fraud,  and  desired 

(1)  Qee8tevm8<mY.Newnham{\SoS)  Cundy  (ISIS)  8  App.  Cas.  4^9;  Bah- 

13  0.   B.   285,  22  L.  J.  0.  P.   110;  cocky.  Laws(m  (1879)  6  Q.  B.  D.  284, 

dough  V.   L.   A    N.    W.  By.   (1871)  49  L.  J.  Q.  B.  408;  Bmtley  v.  Vilmoni 

L.  E.   7  Ex.  26,  41  L.  J.   Ex.  17;  (1887)  12  App.  Oas.  471,  483,  57  L.  J 

Pease  v.  Oloahec  (1866)  L.  R.  1  P.  0.  Q.  B.  18;  and  the  Sale  of  Ooods  Act, 

220,  35  L.  J.   P.  0.  66;  Lindsay  v.  1893,  s.  23.— J.  G.  P. 
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him  not  to  part  with  any  of  the  iron  in  his  possesBion  parchased       White 
of  Parker.  Gabdbn. 

The  parchases  were  bond  fide  on   the   part   of  the  plaintiff,        [  92o  ] 
and  had  been  made  at  the  fair  market  price,  and  throagh  the 
intervention  of  a  broker. 

It  appeared  that  Parker  had  given  the  defendants  a  false 
address:  bat  it  did  not  appear  that  the  defendants  had  made 
any  inquiry  either  about  him  or  the  acceptor  of  the  bills,  until 
after  the  iron  had  been  sent  by  them  to  the  plaintiff's  wharf. 

On  the  part  of  the  defendants,  it  was  insisted,  that,  the  trans- 
action being  a  fraud  on  the  part  of  Parker,  no  property  in  the 
iron  passed  to  him,  and  consequently  none  could  be  acquired  bv 
his  vendee,  though  no  party  to  the  fraud. 

For  the  plaintiff,  it  was  submitted,  that  the  right  in  the  original 
vendors  to  rescind  the  sale,  was  at  an  end  when  the  goods  had 
come  to  the  hands  of  a  bond  fide  purchaser  for  value. 

The  Lord  Chief  Justice  left  four  questions  to  the  jury :  first, 
whether  the  plaintiff  had  purchased  the  iron  from  Parker,  bond 
fide ;  secondly,  whether  there  had  been  a  delivery  of  the  iron  by 
the  defendants  to  the  plaintiff ;  thirdly,  whether  Parker  had 
obtained  the  iron  animo  furandi ;  fourthly,  whether  he  had  obtained 
it  by  fraud.  The  jury  answered  the  first  two  questions  in  the 
affirmative,  and  the  third  in  the  negative :  but,  as  to  the  fourth, 
they  said  they  could  not  agree  in  finding  fraud,  though  they  were 
all  of  opinion  that  Parker  never  intended  to  pay  for  the  iron. 

His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiff,  for  75Z.,  the  value  of  the  twenty-nine  tons  of  iron  removed 
from  alongside  the  plaintiff's  wharf, — leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court  should 
be  of  opinion  that  no  property  in  the  iron  passed  by  the  sale  from 
Parker  to  the  plaintiff. 

Humfrey^  on  a  former  day  in  this  Term,  obtained  a  rule  nisi       [  921  ] 
accordingly. 

He  submitted,  that,  under  the  circumstances,  no  property  passed 
to  the  plaintiff  by  the  pretended  sale  ;  citing  The  Earl  of  Bristol  v. 
WiUnvore  (i)  and  Load  v.  Qreen  (2). 

ByleSj  Serjt.,  and  Hv>gh  HUl,  now  showed  cause : 

Where  goods  are  obtained  by  fraud,  the  sale,  no  doubt,  is  in  one 

(1)  25  R  B.  488  (1  B.  &  C.  514 ;  2  (2]  71  B.  B.  627  (15  M.  &  W.  216). 

Dowl.  &  By.  755). 
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White  sense  void,  that  is,  it  is  void  at  the  election  of  the  vendor ;  but  such 
Garden,  election  must  be  made  before  the  rights  of  an  innocent  vendee  have 
intervened.  "  A  thing  may  be  void  or  not  void,  at  the  election  of 
him  whom  it  concerns :  "  per  Lord  Hobart,  Ch.  J.,  in  Winchcombe 
V.  The  Bishop  of  Winchester  (i).  Goods  fraudulently  obtained  by 
A.  from  B.,  and  coming  to  the  hands  of  G.  by  gift,  may  be  recovered 
back;  but  it  is  otherwise  where  C.  has  acquired  them  by  a  bond  fide 
purchase. 

(Jbrvis,  Ch.  J.,  referred  to  Davis  v.  Morrison  {2),  There,  one 
Deeds  bought  plate  of  the  defendant,  and  gave  him  a  draft  on  a 
banker.  The  defendant  Morrison  gave  a  receipt  on  this  draft  as 
for  cash.  Deeds  pawned  the  plate  to  the  plaintiff,  a  pawnbroker, 
showing  him  the  receipt  given  by  the  defendant,  as  evidence  of  his 
property  ;  on  which  Davis  took  the  goods  in  pawn.  The  draft  was 
a  bad  one  ;  for,  Deeds  had  no  money  with  the  banker  on  whom  he 
drew.  Deeds  was  tried  on  an  indictment  on  the  80  Geo.  II.  c.  24, 
preferred  by  Morrison,  for  procuring  goods  under  false  pretences. 
Davis  produced  the  goods  on  the  trial,  to  convict  Deeds.  Morrison 
seized  and  kept  the  goods.  Davis  on  this  brought  an  action  of 
trover:  and,  after  argument  on  a  special  verdict,  he  was  held 
entitled  to  recover. 

[  '922  ]  WiLLUMs,  J. :  It  soems  not  to  have  occurred  to  any  one  *there, 

that  the  question  turned  upon  anything  but  the  statute  1  Jac.  I. 
c.  21.) 

Parker  v.  Patrick  (3)  is  a  similar  case :  it  was  there  held,  that,  if 
goods  be  obtained  from  A.  by  fraud,  and  pawned  to  B.  without 
notice,  and  A.  prosecute  the  offender  to  conviction,  and  get  posses- 
[  923  ]  sion  of  his  goods,  B.  may  maintain  trover  for  them.  *  *  White 
V.  Spettigue  (4)  was  a  case  of  felony :  the  books  had  been  sold  to  the 
defendant,  before  the  owner  knew  that  they  were  gone.  Here,  the 
defendants  intended  to  part  with  the  goods;  and  they  obtained 
negotiable  paper  for  it.  Where  one  of  two  innocent  persons  must 
suffer,  it  is  but  right  that  the  loss  should  fall  upon  him  who  ought 
to  have  made  the  inquiry,  and  who  omitted  to  do  so. 

Huvifrey  and  WiUes,  in  support  of  the  rule : 
Where  goods  have  been  obtained  by  fraud,  no  property  passes, 

(1)  Hob.  166.  (3)  6T.  B.  175. 

(2)  Lofft,  186.  (4)  67  E.  B.  753  (13  M.  &  W.  603). 
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nnless  the  seller  has  done  some  act  to  signify  his  election  to  treat  White 
the  transaction  as  a  valid  sale.  Parker  v.  Patrick  is  expressly  over-  gaeden. 
ruled  by  The  Earl  of  Bristol  v.  Wil8more(l)  Q,nd  Peer  y.  Humphrey  (2), 
In  the  former  case,  Abbott,  Ch.  J.,  says,  "  If  Miller  contracted  for 
and  obtained  possession  of  the  sheep  in  question  with  a  precon- 
ceived design  of  not  paying  for  them,  that  would  be  such  a  fraud 
as  would  vitiate  the  sale,  and,  according  to  the  cases  which  have 
been  cited  (s),  would  prevent  the  property  from  passing  to  him." 

(Williams,  J. :  My  brother  Byles  does  not  dispute  that  proposition, 
as  between  the  original  parties.) 

In  Peer  v.  Humphrey,  property  feloniously  taken  from  the  plaintiff 

was  sold  by  the  felon  to  the  defendant,  who  purchased  bond  fide,  but 

not  in  market  overt :  the  plaintiff  gave  notice  of  the  felony  to  the 

defendant,  who  afterwards  sold  the  property  in  market  overt ;  after 

which,  the  plaintiff  prosecuted  the  felon  to  conviction :  *and  it  was       [  *924  ] 

held  that  the  plaintiff  might  recover  from  the  defendant  the  value 

of  the  property,  in  trover.     *    *     * 

(Williams,  J. :  In  Peer  v.  Humphrey,  the  defendant  bought  the 
oxen  of  the  thief. 

Gresswell,  J. :  The  distinction  between  fraud  and  felony  is  this, 
— in  the  one  case,  the  man  who  parts  with  the  property  makes  a 
contract  in  fact ;  in  the  other,  he  does  nothing.) 

In  Noble  v.  Adams  (4),  it  was  expressly  held,  that  the  obtaining  of 
goods  upon  false  pretences,  under  colour  of  purchasing  them,  does 
not  change  the  property. 

(Gresswell,  J. :  There  the  action  was  brought  by  the  man  who 
had  perpetrated  the  fraud  :  the  report  is  by  no  means  satisfactory.)  • 

If  a  sale  from  A.  to  B.  passes  no  property,  how  can  a  sale  by  B. 
pass  property  to  G.  ? 

(Gresswell,  J. :  Is  it  possible  that  the  property  in  goods  can  pass 
by  a  sale  which  has  been  fraudulently  obtained  ?) 

(1)  25  B.  R.  488  (1  B.  &  C.  614).  1392;  Noble  v.  Adams,  17  R.  R.  446 

(2)  41  R.  R.  471  (2  Ad.  &  El.  495).  (7  Taunt  58  ;  2  Marsh.  366) ;  Bead  v. 

(3)  Bex  V.  Lara,  6  T.  B.  565 ;  Bex  v.  Hutchinson,  3  Camp.  352. 
Jackson,  14  R.  R.  756  (3  Camp.  370) ;  (4)  17  R.  R.  445  (7  Taunt.  69). 
Bex  y.  Freeth,  2  Russell  on  Crimes, 
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Whitb       Under  certain  circumstances,  undoubtedly,  it  may :  the  vendor  may 
Garden,      choose  to  affirm  *the  sale ;  but,  unless  he  does  some  act  to  affirm 
[  *»26  ]       the  sale,  it  is  void.    There  is  a  semblance  of  a  contract  here ;  but 
there  is  not  the  assent  of  both  minds  to  the  same  thing. 

(Gresswbll,  J. :  If  your  argument  is  correct,  the  original  vendors 
might  maintain  trover  for  the  iron,  even  though  it  had  passed 
through  the  hands  of  a  dozen  successive  purchasers.) 

There  can  be  no  objection  to  that. 

(Crbsswbll,  J. :  Lord  Kbnyon  thought  otherwise  in  Horwood  v. 
Smith.) 

In  Campbell  v.  Fleming  (1),  Pattbson,  J.,  says :  "  No  contract  can 
arise  out  of  a  fraud ;  and  an  action  brought  upon  a  supposed 
contract,  which  is  shown  to  have  arisen  from  fraud,  may  be 
resisted." 

Gbbsswell,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  It 
appears  that  the  plaintiff  made  a  contract  with  Parker  for  the 
purchase  of  fifty  tons  of  iron.  It  may  be  very  doubtful  whether 
Parker  had  the  iron  at  the  time.  But  afterwards  (or  before,  as 
the  case  may  be)  he  purchased  fifty  tons  of  iron  from  the  defen- 
dants, giving  them  in  payment  a  bill  purporting  to  be  accepted  by 
a  supposed  seedsman  at  Bochester.  It  turned  out  that  that  was  a 
fictitious  bill;  no  such  person  as  that  described  as  the  acceptor 
being  to  be  found  at  Bochester.  The  transaction  on  the  part  of 
Parker  was  altogether  fraudulent.  Having  thus  by  fraud  induced 
the  defendants  to  trust  him,  Parker  sells  the  iron  to  the  plaintiff, 
and  gives  him  a  delivery  order,  which  is  acted  upon  by  the  defen- 
dants, who  send  the  iron  to  the  plaintiff's  wharf  by  their  own 
lighterman.  Having  received  the  iron  alongside  his  wharf,  the 
plaintiff  pays  Parker  for  it ;  and  the  defendants  afterwards,  having 
in  the  interim  discovered  that  they  had  been  defrauded,  seize  the 
[  •926  ]  iron.  The  question  is,  whether  the  plaintiff,  *who  it  is  admitted 
acted  hondfid^^  by  this  purchase  obtained  a  property  in  the  iron. 
It  seems  to  me  that  the  case  of  Parker  v.  Patrick,  as  explained  in 
Load  V.  Oreen,  well  warrants  us  in  discharging  this  rule.  Parke, 
B.,  there  says  that  that  case  may  be  supported  on  the  ground  that 

(1)  63  K,  E,  m  (1  Ad,  &  El.  40). 
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the  transaction  is  not  absolutely  void,  except  at  the  option  of  the  Wuitb 
seller ;  that  he  may  elect  to  treat  it  as  a  contract,  and  he  mast  do  gardbn. 
the  contrary  before  the  buyer  has  acted  as  if  it  were  such,  and 
re-sold  the  goods  to  a  third  party  ;  and  that  Wright  v.  Lawes  is  an 
authority  to  the  same  effect.  I  think  it  is.  And  I  see  no  difficulty 
or  hardship  in  so  deciding.  One  of  two  innocent  parties  must 
suffer :  and  surely  it  is  more  just  that  the  burthen  should  fall  on 
the  defendants,  who  were  guilty  of  negUgence  in  parting  with  their 
goods  upon  the  faith  of  a  piece  of  paper  which  a  little  inquiry  would 
have  shown  to  be  worthless,  rather  than  upon  the  plaintiff,  who 
trusted  to  the  possession  of  the  goods  themselves.  Though  Parker 
could  not  have  enforced  the  contract,  I  see  no  reason  why  the 
plaintiff  should  not. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  think  the  observations  of  Parkb,  B., 
in  LockI  v.  Oreen,  are  founded  on  good  law,  and  suffice  to  enable  us 
to  decide  this  case ;  not  that  I  think  Parker  v.  Patrick  can  be  so 
explained.  I  venture  to  think  that  the  Court  were  wrong  in  Parker 
V.  Patrick,  not  because  they  take  a  distinction  between  felony  and 
fraud,  but  because  they  assume,  that,  even  if  it  had  been  a  case  of 
felony,  the  plaintiff  must  have  relied  upon  the  statute  21  Hen.  YIII. 
c.  11,  to  sustain  his  action.  In  that  I  think  the  Court  took  an 
erroneous  view  of  the  law.  The  case  may,  nevertheless,  be  supported 
in  the  way  put  by  my  brother  Parke.  As  between  these  parties,  I 
am  clearly  of  opinion  that  the  property  in  the  iron  in  question 
passed  by  the  sale  from  *the  defendants  to  Parker,  and  by  Parker  [  •927  ] 
to  the  plaintiff.  The  general  rule  of  the  law  of  England  undoubtedly 
is,  as  is  said  by  Abbott,  Ch.  J.,  in  Dyer  v.  Pearson  (l),  "  that  a  man 
who  has  no  authority  to  sell,  cannot,  by  making  a  sale,  transfer  the 
property  to  another.''  But  to  that  rule  there  are  many  exceptions  ; 
and  this  is  one  of  them. 

Talfoubd,  J. : 

I  also  am  of  opinion,  as  well  upon  principle  as  upon  authority, 
that  this  rule  should  be  discharged.  There  is  a  very  obvious  dis- 
tinction between  the  cases  of  goods  obtained  by  felony  and  fraud  or 
false  pretences :  in  the  one  case,  the  owner  of  the  goods  has  no 
intention  to  part  with  his  property ;  in  the  other,  he  has.  A  con- 
tract for  the  sale  of  goods,  though  obtained  by  fraud,  is  perfectly 
(1)  27  B.  B.  286  (3  B.  &  0.  3d). 
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Whitk  good,  if  the  party  defrauded  thinks  fit  to  ratify  it.  It  appears  to 
Garden,  nie  that  the  defendants  here  intentionally  parted  with  their  property 
in  the  iron  when  they  caused  it  to  be  delivered  to  the  plaintiff ;  and 
it  is  not  competent  to  them,  after  a  third  party  has  by  their  act 
been  induced  to  part  with  his  money,  to  turn  round  and  say  that 
the  contract  as  between  them  and  Parker  was  null  and  void,  and 
that  Parker  had  no  property,  and  therefore.could  pass  none  to  the 
plaintiff.  It  appears  to  me  that  the  doctrine  of  Paree,  B.,  in  Load 
V.  Oreen  is  well  warranted  by  the  authorities. 

Jervis,  Gh.  J. : 

At  the  trial,  I  acted  upon  the  opinion  thrown  out  by  my  brother 
Parke,  in  Load  v.  Green ;  and  I  am  glad  to  find  that  the  rest  of  the 
Court  agree  with  me  in  thinking  that  that  opinion  is  reconcilable 
with  the  authorities.  The  question  is  one  of  considerable  import- 
ance, as  affecting  the  mercantile  transactions  of  this  country :  for, 
[  *928  ]  if  the  argument  urged  on  the  part  *of  the  defendants  were  well 
founded,  goods  at  all  tainted  by  fraud  might  be  followed  through 
any  number  of  bond  fide  purchasers, — a  most  inconvenient,  and,  as 
it  strikes  me,  a  most  absurd  doctrine.  A  vendor,  who  does  not 
choose  to  avail  himself  of  means  of  inquiry,  would  thus,  by  trusting 
the  vendee,  be  giving  him  unlimited  means  of  defrauding  the  rest 
of  the  world.  It  appears  to  me  that  the  cases  of  Davis  v.  Morrison 
and  Parker  v.  Patrick  are  well  supported  on  the  ground  suggested 
by  my  brother  Parke.  All  the  cases  relied  upon  by  the  defendants 
are  cases  where  the  transaction  has  been  questioned  as  between  the 
immediate  parties.  The  principle  relied  on  by  Parke,  B.,  in  Load 
V.  Green  was  again  affirmed,  though,  perhaps,  a  little  too  extensively, 
by  Lord  Abinoer,  in  Sheppard  v.  ShooWred. 

Rule  discharged. 
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WATLING  V.  HOEWOOD.  is*^- 

Mdyi, 
(12  Jurist.  48-49.)  

Leasehold  and  copyhold  premises  were  put  up  to  auction  in  two  separate  Dbnman 

lots,  which  were  knocked  down  to  defendant,  and  he  signed  the  following  Ch.  J. 

memorandum  :  *'  I  do  hereby  acknowledge  that  I  have  this  day  purchased  Pattbsok,  J. 

by  public  auction  Lots  1  and  2  of  the  estates  mentioned  in  the  annexed  Wiohtm an 

particulars,  at  the  sum  of  245/.  (150/.  for  Lot  1,  and  95/.  for  Lot  2),"  «&c.  J. 

Upon  refusal  of  defendant  to  complete  the  purchase,  the  premises  were  Erlk,  J. 

resold,  and  an  action  was  brought  to  recover  the  difference  of  the  price :  [  48  j 
Held,  that  the  memorandum  required  two  stamps. 

This  was  an  action  of  assumpsit,  tried  before  Tindal,  Ch.  J.,  at 
the  Spring  Assizes  for  the  county  of  Herts,  in  1848,  when  a  verdict 
was  found  for  the  plaintiffs  on  the  issues  raised  on  the  first  and 
second  counts  in  the  declaration,  with  damages  1382.  la.  2^^.,  and 
for  the  defendant  on  those  raised  on  the  third,  fourth,  and  fifth 
counts,  subject,  as  to  the  issues  so  found  for  the  plaintiffs,  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  a  case,  which  stated, 
that  the  action  was  brought  in  order  to  recover  the  sum  of 
188/.  7«.  2Jd.,  being  the  diflFerence  between  the  price  for  which  cer- 
tain freehold  and  copyhold  property  at  Wigginton,  in  Hertfordshire, 
was  knocked  down  at  public  auction  to  the  defendant  on  the  20th 
November,  1840,  and  the  price  for  which  the  same  property  was 
subsequently  resold  by  public  auction  on  the  28tb  January,  1842, 
and  including  the  expenses  incurred  by  the  plaintiffs  in  and  about 
such  resale.  The  plaintiffs  are  the  executors  of  Timothy  North  wood, 
who  died  on  the  17th  July,  a.d.  1840.  The  vendors  put  up  the  pro- 
perty for  sale,  as  such  executors,  by  public  auction  on  the  20th 
November,  1840,  in  two  separate  lots,  for  the  purpose  of  satisfying 
certain  debts  of  the  testator,  on  which  occasion  the  same  were,  as 
aforesaid,  knocked  down  to  the  defendant  by  Mr.  Thomas  Woodman, 
the  auctioneer  employed  to  sell  the  same,  the  sums  taken  down  by 
the  auctioneer  as  the  prices  at  which  the  said  two  lots  were  so 
knocked  down  as  aforesaid  were  as  follows  :  Lot  1,  for  the  sum  of 
1502.  and  Lot  2,  for  the  sum  of  95{.,  and  the  agreement  hereinafter 
set  out  was  afterwards  signed  by  the  defendant.  Lot  1  consisted  of 
a  cottage  and  garden,  of  which  T.  Northwood  became  possessed  as 
assignee  of  a  mortgage  term.  Lot  2  consisted  of  a  copyhold  cottage 
with  garden,  held  of  the  manor  of  Wigginton. 

At  such  public  auction  the  defendant  having  been  ^the  highest       [  *^^  ] 
bidder  for  the  Lots  1  and  2  was  declared  the  purchaser  thereof, — paid 
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Watlivo  the  asual  amoant  of  deposit,  together  with  a  moiety  of  the  auction 
HoRwooD.  duty,  and  signed  the  following  memorandum,  which  was  then  and 
at  the  time  of  the  trial  stam^^ed  with  only  one  agreement  stamp  of 
the  amount  of  11.  16s. :  ''  I  do  hereby  acknowledge  that  I  have  this 
day  purchased  by  public  auction  Lots  1  and  2  of  the  estates  men- 
tioned in  the  annexed  particulars,  at  the  sum  of  245L,  (1501.  for 
Lot  1,  and  951.  for  Lot  2),  and  to  have  paid  into  the  hands  of  the 
auctioneer  the  sum  of  49Z.  as  a  deposit  and  in  part  of  the  said  pur- 
chase-money ;  and  I  do  hereby  agree  to  pay  the  remainder,  being 
196Z.,  to  the  vendors  at  the  office  of  Mr.  George  Northwood,  of 
Tring,  and  in  all  other  respects  fulfill  the  annexed  conditions  of 
sale.    As  witness  this  20th  day  of  November,  1840. 

"William  Horwood." 

The  declaration  contained  two  special  counts  on  the  agreement : 
the  first  in  respect  of  Lot  1,  and  the  second  in  respect  of  Lot  2.  The 
first  plea  was  non  assumpsit.  The  case  was  argued  April  SOth. 
The  Court  gave  judgment  only  on  the  objection  to  the  stamp ;  and 
the  report  of  the  argument  is  confined  to  that  question. 

WordswoHhf  for  the  plaintiff : 

The  objection  is,  that  the  agreement  requires  two  stamps,  because 
it  refers  to  two  lots,  and  therefore  constitutes  two  contracts;  but  it 
is  one  agreement,  and  it  is  not  competent  to  the  Court  to  travel  out 
of  it.  In  Powell  v.  Edmunds  {\),  the  same  paper  contained  two 
dififerent  contracts  for  the  purchase  of  different  lots  by  different 
persons,  and  one  stamp  affixed  on  that  part  of  the  paper  which  con- 
tained the  contract  of  sale  with  the  defendant,  was  held  sufficient  to 
legalise  the  evidence  of  such  contract. 

{Peacock^  for  the  defendant :  Upon  the  face  of  this  agreement, 
there  appear  to  be  two  contracts.) 

The  agreement  exhibits  one  transaction  only,  and  states  one  price. 

(WiOHTMAN,  J. :  Suppose  there  was  a  good  title  to  Lot  1,  and  not 
a  good  title  to  Lot  2,  would  the  purchaser  be  bound  to  take  both  ? 
Must  there  not  be  a  good  title  to  the  whole,  if  there  is  one 
contract  ?) 

Li  1  Sugd.,  Vend,  and  Purch.  291,  9th  ed.,  it  is  said,  "  Where  an 

estate  is  sold  by  auction  or  before  a  Master,  in  lots,  and  the  vendor 

has  not  a  title  to  all  the  lots  sold,  equity  will  compel  the  purchaser 

(1)  11  B.  B.  316  (12  East,  6). 
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to  take  the  lots  to  which  a  title  can  he  made,  if  they  are  not  com-  watlino 
plicated  with  the  rest,  and  will  allow  him  a  compensation  pro  horwood. 
tanto" 

(WioHTMAN,  J. :  That  passage  leaves  the  qaestion  open  as  to 
whether  there  is  one  contract  or  not.) 

In  Ramsbottom  v.  Davis  (i),  it  was  held,  that  a  written  agreement, 
by  which  three  persons  bound  themselves,  that,  in  consideration  of 
A.'s  discharging  a  debt  due  from  B.  to  C,  amounting  to  2002.,  with 
the  costs  thereupon,  each  of  the  three  would  severally  pay  501,  and  a 
fourth  part  of  such  costs,  required  one  stamp  only.  (He  cited 
Shipton  V.  Thorrtton  (2)  and  Qore  v.  Lloyd  (s).) 

(WioHTMAN,  J. :  The  case  finds  that  the  property  was  put  up  in 
two  separate  lots. 

LoBD  Dbnhan,  Ch.  J. :  It  may  be  that  the  purchaser  is  not  com- 
pellable to  take  both  lots,  if  the  title  of  one  of  them  is  not  good; 
though  he  may  enforce  the  agreement  against  the  vendor.) 

Peacock,  contra  : 

The  question  is,  whether  the  memorandum  shows  an  entire  con- 
tract for  two  lots,  or  a  separate  contract  for  each.  If,  on  a  sale  by 
auction,  the  same  person  is  declared  the  highest  bidder  for  several 
lots,  a  distinct  contract  arises  for  each  lot:  Emmerson  v.  Heeli8(4). 
(He  also  cited  Roots  v.  Lord  Do)Dier  (5).) 

(Eble,  J. :  That  was  a  sale  of  chattels.) 

If,  in  this  case,  there  was  not  a  separate  contract  for  the  purchase 
of  each  lot,  the  contract  is  declared  on  incorrectly,  and  the  vendor 
would  not  be  entitled  to  recover  for  Lot  1,  unless  he  showed  a  good 
title  for  Lot  2.    The  agreement  is  untruly  stated. 

The  argument  upon  this  point  was  adjourned  to  May  4.  At  the 
close  of  the  argument, 

LoBD  Denman,  Ch.  J.,  said — 

We  think  the  plaintiff  cannot  get  over  the  objection  as  to  the 
stamp.    We  give  him  the  option  of  a  nonsuit. 

Pattbson,  Wightman,  and  Eble,  JJ.,  concurred. 

Judgment  for  defendant  accordingly. 

(1)  51  B.  E.  727  (4  M.  &  W.  684).      (4)  11  R.  B.  520  (2  Taunt.  38). 

(2)  48  B.  B.  507  (9  Ad.  &  El.  314).     (5)  38  B.  B.  231  (4  B.  &  Ad.  77). 

(3)  67  B.  B.  402  (12  M.  &  W.  463). 
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CHANCERY. 


1848.         COMMISSIONEKS  op   GREENWICH  HOSPITAL  v. 
Feb^.  BLACKETT. 

Shadwbll,  (12  Jurist,  151—152.) 

V.-C.  . 

r  25J  1  Interlocutory  in  junction  granted  to  restrain  a  defendant  from  working 

mines  under  land  within  a  manor,  although  the  defendant  denied  that  the 
land  was  copyhold  and  alleged  that  the  land  was  freehold,  subject  only  to  a 
small  annual  quit  rent. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants. 
Sir  Edward  Blackett  and  John  Goulson,  from  farther  working  any 
of  the  mines  and  minerals  lying  within,  under,  or  upon  the  lands 
of  Chesterwood,  within  the  barony  of  the  manor  of  Langley.  The 
bill,  supported  by  affidavits,  stated  that,  by  Act  of  Parliament,  the 
barony,  manor,  or  lordship  of  Langley  was  vested  in  the  plaintiffs, 
the  Commissioners  of  Greenwich  Hospital.  That  within,  and  being 
part  and  parcel  of  the  said  manor,  were  certain  copyhold  or 
customary  freehold  lands  or  tenant-right  estates,  called  or  known 
as  the  hamlet  of  Chesterwood,  holden  of  the  said  barony,  in  respect  of 
which  said  lands  or  estates  a  certain  ancient  yearly  rent  of  18«.  4i. 
had  from  time  immemorial  been  paid  and  payable,  and  also  certain 
services  rendered,  according  to  the  custom  of  the  said  barony,  to 
[  *162  ]  the  lord  thereof.  That  Sir  John  Blackett  was  the  *tenant  of  the 
said  lands,  according  to  the  custom  of  the  said  barony  or  manor, 
and  had  duly  paid  the  said  yearly  rent  of  18«.  4d.  That  there 
were  situate  under  the  said  lands  veins  of  coal,  &c.,  the  absolute 
property  whereof  was  then  vested  in  the  plaintiffs  as  lords  of  the 
said  manor.  That  Coulson,  as  lessee  of  Blackett,  had  commenced 
opening  new  mines  and  working  mines  already  opened  under  the 
said  lands.  The  bill  charged,  that  the  tenant  of  Chesterwood  had 
yearly  been  cited  to  the  court  baron  of  the  manor ;  that,  till  the 
year  1845,  no  tenant  ever  claimed  to  have,  or  openly  exercised  the 
right  of  working  mines.  The  defendants,  by  their  answer,  denied, 
in  the  fullest  manner,  that  the  lands  were  copyhold,  and  said  they 
were  freehold,  subject  to  the  payment  of  the  138.  4c2.,  and  said  that 
Blackett  had  not  exercised  his  right  of  mining  till  1845,  because  he 
had  no  occasion  so  to  do.  On  these  pleadings  and  on  affidavits,  the 
plaintiffs  now  moved. 

Bethell,  Rolt^  and  Dumergue,  for  the  motion  : 

Our  affidavits  prove  our  right  distinctly,  and  are  not  met  by  any 
statements  in  the  answer.     *     *     * 
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J.  Parker  and  Nalder  opposed : 

The  plaintiffs  say  that  they  are  lords,  and  that  the  defendant  is 
a  copyholder :  we  deny  that  we  are  copyholders.  They  never  allege 
that  we  have  been  admitted ;  and  yet  if  we  were  copyholders  we  must 
have  been ;  and  if  they  were  lords,  they  must  have  evidence  of  it. 
As  to  the  citation  to  the  court  baron,  that  is  a  mere  form  of  which  no 
notice  is  given  to  the  person  said  to  be  cited ;  and  that  court  is  a 
freeholder's  court.  Would  the  statements  in  this  bill  support  an 
ejectment  ?  It  is  not  enough  for  a  plaintiff  simply  to  state  that  ho 
is  owner ;  he  must  bring  some  evidence  of  the  fact  to  support  an 
injunction.  As  to  the  rent  alleged  to  be  paid,  that  is  probably  a 
quit  rent.  The  plaintiffs  must  make  out  a  clear  legal  title  before 
they  can  maintain  an  injunction;  and  they  have  not  done  so. 
This  is  a  simple  question  of  title,  each  claiming,  and  it  must  be 
tried  at  law.     *     *     * 
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Bethellf  in  reply : 

*  *  I  cannot  find  an  instance  where,  in  the  case  of  mines. 
Lord  Eldon  granted  the  injunction,  and  ordered  the  plaintiff  to 
bring  an  action. 

The  Vicb-Chancbllor  : 

As  to  whether  there  should  be  an  issue,  or  whether  the  plaintiffs 
should  be  put  to  prove  their  title,  and  bring  their  action  as  they 
may  be  advised,  a  great  deal  of  argument  has  been  employed  on 
that  point,  which  would  have  been  unnecessary,  if  the  sole  question 
was,  whether  the  injunction  should  be  granted.  It  seems  to  me 
that  quite  enough  was  stated  for  an  injunction. 

His  Honour  thereupon  made  the  common  order  for  an 
injunction. 


MICKLETHWAIT  v.   NIGHTINGALE. 

(12  Jurist.  638—640.) 

A  parol  promise  to  vary  the  terms  of  a  written  contract  subsequently 
signed  may  be  a  defence  to  an  action  for  specific  performance  of  the 
contract. 

This  suit  was  instituted  by  Sir  Peckham  Micklethwait,  Bart., 
against  the  defendant,  John  Nightingale,  for  the  specific  perform- 
ance of  an  agreement  for  the  sale  to  the  plaintiff  of  a  farm  situate 
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at  Hawkhurst,  in  the  county  of  Kent,  consisting  of  about  fifty-seven 
acres  of  land.    It  appeared  that  the  defendant,  Nightingale,  was  an 
old  man,  and  somewhat  decrepid  from  age,  and  that  he  lived  upon 
his  farm  with  his  wife  and  some  of  his  children,  who  were  grown 
up,   and  together  with   the  wife,  assisted  the  defendant  in  the 
cultivation  and  management  of  the  farm.     Prior  to  the  sale,  the 
intention  of  the  defendant  to  sell  it  by  auction  was  communicated 
to  the  plaintiff,  but,  being  absent  in  Scotland,  he  did  not  attend  the 
sale,  which  took  place  by  auction  on  the  27th  August,  1846.     The 
property  was  bought  in  at  the  sale,  but  a  treaty  was  afterwards 
entered  into  between  Cane,  the  son-in-law  of  the  defendant,  and  on 
his  behalf,  for  the  sale  of  the  property  to  the  defendant  Piper,  who 
had  bid  1,800Z.  at  the  sale.     The  plaintiff  having  returned  home, 
was  informed  on  the  16th  September,  that  the  property  was  unsold, 
and  he  called  on  one  Martin,  another  son-in-law  of  John  Nightingale, 
and  asked  him  about  the  property,  and  who  was  employed  to  sell  it, 
Martin  told  him,  and  recommended  him  to  go  to  the  farm  and  see 
the  defendant.  Nightingale.     Accordingly  the  plaintiff  went  to  the 
farm  and  saw  John  Nightingale  and  a  son  of  his,  William  Nightingale. 
The  plaintiff  was  told  that  the  farm  was  not  *sold,  and  William 
Nightingale  went  over  it  with  him.     The  plaintiff  inquired  the 
price,  and  was  told  2,000{. :  he  ultimately  agreed  to  give  1,850^., 
which  was  to  include  certain  articles  on  the  farm  ;  and  he  proceeded 
to  fill  up  a  blank  form  of  agreement  which  he  had  brought  with 
him,  and  the  agreement   was   signed   by  Sophia   Nightingale,  a 
daughter  of  John  Nightingale,  in  the  presence  and  by  desire  of  her 
father.     It  appeared,  that  the  wife  and  William  and  Henry,  sons  of 
John  Nightingale,  were  also  present  at  the  signing  of  the  agreement, 
and  that  they,  or  some  or  one  of  them,  expressed  a  wish  not  to 
have  the  agreement  concluded  without  a  communication  with  Cane, 
who,  the  plaintiff  was  told,  had  that  day  gone  to  see  Piper,  with  a 
view  to  try  to  come  to  an  agreement  with  him.     He  was  also  told 
that  Piper  had  bid  1,800Z.  at  the  sale.    It  appeared  that  the  plaintiff 
overruled  the  desire  of  the  members  of  the  family  to  have  the 
presence  of  Cane,  and  told  them  it  was  nonsense,  and  they  had  full 
power  to  conclude  the  agreement  without  him.    It  appeared  also 
that  the  plaintiff  was  told  that  there  were  certain  conditions  which 
had    been    prepared    by    Mr.   Springett,   the    solicitor    of    John 
Nightingale,  employed  in  the  sale,  and  a  desire  was  expressed  by 
the  family  that  these  conditions  should  form  part  of  the  agreement ; 
one  of  the  conditions  being  a  limitation  of  the  extent  of  title  to  be 
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required  by  the  purchaser,  but  it  did  not  appear  that  this  particular 
condition  was  stated  by  any  of  the  family  to  the  plainti£f.  The 
wife,  however,  of  the  defendant,  observed  that  it  was  impossible  to 
think  of  every  thing.  The  plaintiff  said  the  agreement  was  near 
enough  to  the  conditions  of  sale,  and  if  there  was  anything  wrong, 
it  could  be  set  right  at  his  solicitor's  on  the  following  day,  where  it 
was  arranged  that  a  meeting  should  take  place.  A  meeting 
accordingly  took  place  on  the  17th  September,  at  the  office  of  the 
plaintiff's  solicitor,  at  which  the  plaintiff,  his  solicitor,  and  also 
Springett  and  Cane  were  present.  Cane  and  Springett  expressed 
their  disapprobation  of  the  circumstances  under  which  the  plaintiff 
had  obtained  his  agreement,  and  asked  him  to  abandon  it,  which 
he  declined  to  do ;  and  upon  the  conditions  of  sale  being  mentioned 
to  him,  he  said  that  he  had  never  seen  or  heard  of  them,  and  he 
declined  to  be  bound  by  them.  The  plaintiff's  agreement  was  not 
at  that  interview  treated  by  Springett  and  Cane  as  invalid,  and  he 
was  allowed  to  go  over  the  farm  and  take  measures  for  taking 
possession  of  and  letting  the  property.  This  state  of  things  con- 
tinued till  the  12th  October  following,  when  the  advice  of  counsel 
having  been  obtained  that  the  contract  could  not  stand,  and  a 
contract  having  been  made  by  Nightingale  for  a  sale  to  Piper, 
notice  was  given  to  the  plaintiff  that  the  agreement  did  not  contain 
the  terms  on  which  the  defendant  had  agreed  to  sell,  and  that  he 
would  resist  a  specific  performance  of  it.  The  institution  of  this 
suit  was  the  consequence  of  the  repudiation  of  the  agreement. 
Besides,  the  defence  that  the  agreement  was  not  in  conformity 
with  the  conditions  of  sale,  the  answer  set  up  as  another  ground  of 
defence,  the  mental  imbecility  of  Nightingale.  But  the  proof  of 
such  imbecility  failed.  Fraud  and  misrepresentation  were  also 
alleged,  but  in  the  opinion  of  the  Court,  without  foundation. 
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Turner  and  Prior  appeared  for  the  plaintiff. 
Roupell  and  Payne  for  the  defendants. 


Lord  Lanodalb,  M.  B.  : 

The  facts  necessary  to  be  mentioned  for  the  decision  of  this  case 
are  not  very  numerous,  although  the  statements  of  the  different 
conversations  that  have  taken  place  have  necessarily  occupied  a 
very  considerable  time.  It  seems  that  John  Nightingale,  an  old 
man,  who  cultivated  his  own  farm  with  the  assistance  of  his  sons. 
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and  carried  on  his  household  business  with  the  assistance  of  his 
wife  and  daughters,  was  desirous  of  selling  this  particular  farm,  and 
in  the  preparation  for  selling  it,  he  consulted  Mr.  Springett,  whose 
name  has  been  so  often  mentioned  in  the  hearing  of  this  cause,  and 
who  is  a  witness.  Amongst  other  things  which  Mr.  Springett 
thought  necessary  for  the  protection  of  his  client  was  this,  that  the 
conditions  of  sale  should  contain  a  restriction  on  the  power  which  a 
purchaser  ordinarily  has  to  investigate  the  title,  and  also  provisions 
for  the  valuation  of  various  articles  which  were  on  the  farm.  The 
estate  was  put  up  for  sale  on  the  27th  August.  There  were  two  or 
three  bidders  at  the  sale,  the  highest  bidder  being  Mr.  Piper,  who 
bid  1,800Z.  That  sum  was  not  thought  sufficient  by  those  who  were 
acting  for  the  vendor,  and  the  estate  was  bought  in.  At  the  time 
of  the  sale  Sir  Peckham  Micklethwait  was  not  in  this  country,  but 
in  Scotland.  There  had  been  left  at  his  house  a  copy  of  the  parti- 
culars of  sale,  which  he  found  on  his  return  from  Scotland  on  the 
8th  September.  He  did  not  find  and  could  not  find  a  copy  of  the 
conditions  of  sale,  as  it  appears  that  no  copy  of  the  conditions  had 
been  printed,  and  the  evidence  shows  that  there  were  three  or  four 
copies  only  made,  and  there  is  not  the  least  circumstance  to  show 
that  Sir  Peckham  ever  had  an  opportunity  of  seeing  any  one  of 
those  copies.  He  had  a  desire  to  purchase  this  farm,  not  merely, 
it  would  seem,  for  the  sake  of  possessing  that  particular  property, 
but  rather  for  the  purpose  of  exchanging  it  for  some  property  of 
Mr.  Piper,  which  stood  inconveniently  intermixed  with  his  own, 
and  being  aware  that  Mr.  Piper  was  desirous  of  purchasing  this 
property,  he  thought  it  a  good  means  of  effecting  an  exchange,  and 
desired  to  purchase  the  property  with  that  view.  Whether  that  was 
exactly  so  or  not  I  do  not  know,  but  there  certainly  is  ground  to 
suppose  it  might  have  been  so.  However,  he  ascertained  on  the 
morning  of  the  16th  September  that  the  sale  had  not  been  effected, 
and  that  the  property  was  not  sold.  He  was  further  informed  that 
there  were  two  persons  who  had  an  authority  to  sell:  one  was 
Mr.  Springett  and  the  other  was  Mr.  Cane.  It  was  suggested  to  him 
that  he  might  see  the  old  man.  How  that  suggestion  was  made  does 
not  distinctly  appear,  but  I  think  it  is  fairly  used  in  argument,  as* 
at  least,  showing  that  the  person  who  made  that  suggestion  did  not 
think  it  would  be  an  idle  thing  to  speak  to  the  old  man.  It  was  a 
great  misfortune  to  Sir  Peckham,  I  think,  that  he  acted  on  that 
suggestion ;  and  that  he  went  to  the  house  of  the  old  man  without 
any  person  whatever  with  him,  and  that  he  carried  through  the 
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Yfhole  business  on  that  day  in  the  presence  of  no  person  but 
members  of  the  family,  and,  therefore,  that  he  cannot  get  any 
evidence  except  that  of  the  members  of  the  family.  He  has  no 
right  to  complain  of  this  misfortune,  as  he  placed  himself  in  that 
situation,  when  he  certainly  might  very  easily  have  avoided  it,  by 
having  an  agent  of  his  own,  or  by  having  some  disinterested  person 
present  on  the  behalf  of  all  parties.  When  he  arrived  at  the  house 
he  was  informed,  that,  at  that  time,  Mr.  Cane,  who  was  a  son-in- 
law  of  John  Nightingale,  had  gone  to  see  Piper  for  the  purpose  of 
endeavouring  to  come  to  an  agreement  with  him,  notwithstanding 
the  failure  of  Piper  to  purchase  at  the  sale.  Several  of  the  family 
expressed  a  desire  that  Cane  should  be  present  on  that  occasion ; 
for  what  particular  purpose  the  presence  of  Cane  was  wanted  does 
not  so  distinctly  appear,  as  to  be  wholly  free  from  ambiguity ;  but 
I  think  it  cannot  be  considered  that  it  was  merely  for  the  purpose 
of  informing  Cane  that  he  was  not  to  go  on  with  Piper.  I  cannot 
doubt  that  they  wished  to  consult  with  the  members  of  the  family 
of  this  old  man,  whom  I  cannot  suppose  at  all  to  be  incompetent  to 
the  transaction  of  business,  although  he  was  an  old  and  ignorant 
man,  and,  to  a  certain  degree,  decrepid.  I  own  it  was  with  sur- 
prise and  regret  that  I  found  that  Sir  Peckham,  on  being  informed 
by  members  of  the  family  that  they  wanted  to  consult  a  person  in 
whom  they  trusted,  answering,  "  Nonsense,  you  can  go  on  very  well 
without  him ;  you  have  the  power  of  selling  *the  estate."  I  am 
sure  Sir  Peckham  Micklethwait  will  himself  think,  upon  reflection, 
especially  after  what  has  occurred,  that  it  would  have  been  wiser 
and  more  prudent  a  great  deal,  for  him  rather  to  have  prevented 
the  bargain  being  made  in  the  absence  of  the  party  whom  they 
wished  to  be  present,  than  to  hurry  it  on,  by  the  exclamation  of, 
^'  Nonsense,  you  have  sufficient  power  to  sell,  and  you  can  go  on 
without  him."  However,  that  agreement  was  entered  into,  and  I 
must  say  at  once,  that  I  find  nothing  in  the  agreement  itself  which 
can  for  a  moment  justify  the  imputation  of  fraud  that  has  been 
cast  on  this  gentleman.  I  think  it  was  not  right  in  him  to  do  that 
which  he  did — to  visit  these  persons  by  himself,  and  even  with  the 
most  honest  intentions,  to  induce  them  to  complete  an  agreement 
without  any  assistance  at  all,  but  still  more,  without  that  assist- 
ance which  they  desired  to  have.  What  I  think  extremely  impor- 
tant in  this  case  is,  the  reference  which  was  made  to  the  conditions 
of  sale.  They  must  undoubtedly  be  taken  to  have  been  intended 
for  the  protection  of  the  vendor.    The  conditions  of  sale  were 
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mentioned  more  than  once  to  this  gentleman.  The  evidence  is 
distinct  as  to  that.  He  said  they  came  near  enough,  or  something  to 
that  effect,  and  that  if  anything  was  wrong  it  should  be  corrected 
to-morrow.  The  wife  said,  ''  One  cannot  think  of  every  thing;  we 
want  the  conditions."  It  was  argued,  that  the  only  things  they 
could  have  in  view  at  that  time  were  the  particular  items  that  were 
to  be  valued,  and  which  were  referred  to  by  some  of  the  parties. 
Consider  a  moment  who  the  vendor  was;  what  state  the  family 
were  in ;  and  the  expression  coming  from  one  of  them,  "  One 
cannot  think  of  every  thing."  It  would  be  a  most  extravagant 
supposition,  I  think,  to  say,  that,  under  those  circumstances,  the 
particular  things  or  the  particular  objects  which  were  mentioned 
by  some  one  or  more  of  the  family  can  be  considered  as  the  only 
objects  that  were  to  be  attained  by  consulting  the  conditions.  How- 
ever, it  was  under  these  circumstances  that  this  contract  was  signed. 
I  cannot  agree  with  the  argument,  that  the  promise  of  Sir  P. 
Micklethwait,  as  to  the  conditions  of  sale,  is  to  be  considered  as 
a  portion  of  the  agreement.  But  it  was  adding  something  as  an 
inducement  to  the  parties  to  sign  the  agreement;  and  if  that 
promise  had  not  been  made,  I  think  the  agreement  might  not  have 
been  signed.  I  will  not  enter  into  feelings  of  delicacy  as  to  a  party 
entering  into  an  agreement  for  the  purchase  of  property  behind  the 
back  of  another  with  whom  he  knew  an  agreement  was  then  pending. 
I  do  not  mean  to  dispute  the  right  of  a  man  to  do  that ;  but  I  think 
the  plaintiff  got  the  agreement  signed  under  circumstances  which, 
whether  intentionally  on  his  part  or  not  I  do  not  say,  induced  the 
family  to  entertain  a  notion  that  the  agreement  would  be  set  right 
if  it  was  wrong  in  varying  from  the  conditions  of  sale.  So  it  seems 
to  me  to  have  stood  on  the  evening  of  the  16th.  Then  we  come  to 
the  meeting  on  the  17th.  It  is  stated  by  one  of  the  witnesses,  that 
Sir  Peckham  said  he  had  not  seen  the  conditions.  My  notion  of  it 
on  this  evidence  is,  that  that  is  perfectly  true ;  but  it  is  further 
stated  by  the  witness,  correctly  or  not,  that  Sir  Peckham  said  he 
had  never  heard  of  them. 


{Turner:  He  meant,  I  have  no  doubt, that  he  had  never  heard 
what  the  particulars  were.) 

It  is  not  unfair  to  give  that  construction  to  it,  that  he  did  not  know 
what  the  particulars  of  the  conditions  were,  and  that  he  had  never 
seen  them.  The  family  seem  to  have  been  imperfectly  acquainted 
with   them  themselves.    At  the  meeting,  Mn  Springett  certainly 
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showed  bis  resentment  as  to  what  had  been  done  :  it  ended,  however, 
in  this,  that  Sir  Feckbam  said,  be  would  stand  on  his  bargain.     It 
was  proposed  to  him  that  he  should  abandon  the  agreement.    It 
was  also  proposed  to  him,  that  he  should  accept  a  less  title  than  sixty 
years;  but  I  do  not  find  that  it  was  then  communicated  to  him  that 
that  was  one  of  the  conditions,  or  what  the  conditions  were.     It  was 
also  objected,  that  he  had  entered  into  the  agreement  in  the  manner 
he  did,  and  that  he  had  intercepted  Piper.    I  should  have  thought,  I 
own,  that,  under  the  circumstances,  the  first  thing  which  Sir  Feckbam 
would  have  said  when  he  entered  into  that  meeting  would  have 
been,  I  have  got  this  agreement,  and  I  have  promised  to  alter  it  to 
make  it  conform  to  the  conditions.    What  are  the  conditions  of  sale  ? 
But  I  should  have  thought,  on  the  other  hand,  that  the  other  parties 
would  have  said,  You  got  the  agreement  in  a  manner  that  you  ought 
not,  and  subject  to  an  arrangement  as  to  the  conditions,  which,  if 
you  do  not  perform,  you  will  lose  the  contract.    And  it  is  most 
singular,  that  with  the  objections  in  the  hands  of  the  attorney, 
Mr.  Springett,  and  the  objections  which  Mr.  Cane  had,  they  both  of 
them  appear  to  have  assumed  that  the  contract  was  a  valid  and 
binding  contract,  and  allowed  these  parties  to  proceed  for  a  long  time, 
from  the  17th  September,  which  is  the  day  to  which  I  have  alluded, 
down  to  the  12tb  October.    And  Sir  Feckbam  having,  so  far  as  that 
went,  reason  to  think  that  this  agreement  was  to  be  carried  into 
e£fect,  made  arrangements  for  the  occupation  of  the  land.    In  the 
meantime,  Mr.  Beecham  is  employed,  and,  having  advice,  they  seem 
then  to  have  determined  upon  what  they  ought  to  do.    The  question 
here  is,  whether  that  agreement,  which,  as  it  seems  to  me,  was  not 
intended  to  be  binding,  unless  the  conditions  of  sale  were  agreed  to, 
is  binding  in  this  Court, — whether  it  can  be  specifically  performed. 
I  do  not  mean  to  impute  in  the  least  degree  intentional  fraud  to  Sir 
Feckbam  Micklethwait  in  this  case ;  but  if  the  agreement  was  had 
upon  a  misunderstanding  in  any  way,  that  agreement  ought  not  to 
be  considered  as  capable  of  being  specifically  performed  here.    I 
think  that  was  the  case.    I  think  Sir  Feckbam  has  never  set  him- 
self perfectly  right  on  that  subject,  and  my  opinion  is,  that  this 
agreement  cannot  be  specifically  performed ;  and,  therefore,  that  the 
bill  must  be  dismissed.    But  as  the  defence  was  put  on  grounds  of 
incompetency  and  imbecility,  which  have  wholly  failed,  and  were  in- 
excusable, it  seems  to  me,  that,  although  lam  bound,  under  the  cir- 
cumstances, to  refuse  the  specific  performance  of  the  agreement,  and, 
therefore,  to  dismiss  the  bill,  yet  I  ought  tQ  dismiss  it,  without  costs. 


Mickle- 
thwait 

NlOHTIN- 
OALB 
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CASES   IN  BANKRUPTCY. 


18*8.  Ex  PARTE  BAKFF,  In  re  COUSEN. 

June  26. 

July  17.  (12  Jurist,  668—670;  S.  0.  De  G.  613  ;  17  L.  J.  Bank.  22.) 

Knight  ^  tenant  for  life  under  a  testamentary  devise  and  bequest  was  indebted 

Bruce,  Y.-C.  to  the  testator  at  his  death,  the  debt  forming  part  of  the  settled  personal 

[  668  ]  estate.    The  debtor  having  subsequently  become  bankrupt :  Held,  that  the 

life  estate  in  the  personal  estate  might  be  impounded  to  make  good  the 

trust  fund,  but  that  the  assignees  in  bankruptcy  were  entitled  to  receive 

the  rents  of  the  real  estate. 

Janb  Bichardbt,  by  her  will,  appointed  James  Gousen,  his  heirs, 
&c.f  her  sole  trustee,  and  devised  and  bequeathed  to  him  all  her 
real  and  personal  estate,  in  trust  to  pay  her  debts  and  funeral  and 
testamentary  expenses ;  and  secondly,  to  pay  the  rents  of  the  real 
estates  to  James  Biehardby  for  life  or  until  bankruptcy,  and,  in  case 
of  bankruptcy,  to  pay  the  rents  during  the  life  of  James  Biehardby 
to  him,  or  to  divide  the  same  among  himself  (James  Cousen)  and 
his  brothers,  Isaac  Cousen,  John  Biehardby  Cousen,  and  Joseph 
Cousen,  as  he  should  think  proper  ;  and  if  the  said  James  Biehardby 
should  survive  her  and  not  become  bankrupt,  she  directed  her  said 
trustee  to  give  to  her  sister,  Mrs.  Lucy  Cousen,  widow,  if  she  should 
be  then  living,  for  her  life  the  rents  of  the  said  hereditaments,  and 
at  the  death  of  the  longer  Uver  of  James  Biehardby  and  Lucy  Cousen 
she  devised  the  said  hereditaments  unto  the  said  James  Cousen  for 
life,  and  after  his  decearse  she  devised  the  same  to  his  children 
as  tenants  in  common  in  fee,  with  remainders  over.  And  she 
directed  her  said  trustee  to  lay  out  and  invest  on  security  in  his  own 
name  2,000Z.  sterling,  the  interest  of  which  should  be  paid  to  her 
said  sister,  Mrs.  Lucy  Cousen,  widow,  for  life,  and^  at  her  death  to 
divide  the  same  among  several  legatees  as  therein  mentioned.  And 
the  testatrix  directed  her  said  trustee  to  invest  other  sums  in  a 
similar  manner,  and  declared,  that  if  she  did  not  leave  enough 
personal  property  to  pay  in  full  all  such  sums,  they  were  to  abate 
proportionably.  And  she  declared  that  the  greater  proportion  of 
her  money  was  at  present  lent  to  the  said  James  Cousen,  her 
nephew  and  trustee,  and  that  when  so  lent,  it  was  intended  to 
remain  in  his  hands  for  several  years,  therefore  she  provided  and 
declared,  that  it  should  not  be  imperative  on  him  immediately 
to  lay  out  the  same,  but  should  pay  interest  to  the  legatees  at 
41.  per  cent,  per  annum.  Mrs.  Biehardby  soon  after  died,  and  at 
that  time  James  Cousen,  Lucy  Cousen,  and  John  Biehardby  Cousen, 
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who  were  copartners  as  worsted  spinners  at  Bradford,  in  Yorkshire,  Bx  parte 
had,  it  was  alleged,  in  their  hands  a  large  sum  of  money  belonging 
*to  her  personal  estate.  The  estate  being  deficient  the  legacies  [  •669  ] 
abated,  and  1,921{.  10«.  5d.  represented  the  legacy  of  2,000{.,  and  the 
latter  sum  was  entered  in  the  partnership  books  as  due  from  the 
partners  to  James  Gousen,  as  trustee  and  executor  of  the  testatrix. 
On  the  19th  December,  1845,  a  fiat  in  bankruptcy  issued  against 
James,  Lucy,  and  John  B.  Cousen,  and  at  that  time  1,915Z.  158.  Id. 
was  due  in  respect  of  the  legacy  of  2,000Z.  Lucy  Cousen  was 
entitled  to  the  real  estate  for  life.  An  order  was  made  on  22nd 
February,  1847,  by  the  Court  of  Review,  directing  that  Joseph 
Sutcliffe,  one  of  two  new  trustees  appointed  of  the  said  will,  should 
be  at  liberty  to  go  in  under  the^ai,  and  make  such  amount  of  proof 
as  he  could  establish  against  the  joint  estate  of  the  bankrupts,  or 
against  the  separate  estate  of  either  of  them,  in  respect  of  the  debt 
alleged  to  be  due  from  the  bankrupts,  or  one  of  them.  And  the 
Commissioner  was  ordered  to  admit  such  proof,  and  it  was  ordered, 
that  the  dividends  on  such  proof  should  be  carried  to  an  account 
called  "  The  Account  of  the  Legatees  of  Jane  Richardby,  deceased," 
&c.  The  trustees  proved  the  sum  against  the  joint  estate,  and  a 
dividend  of  5s.  in  the  pound  was  declared,  and  such  dividend  was 
laid  out  in  Consols  to  the  account  above  designated.  A  petition  was 
now  presented  by  the  trade  assignees  and  official  assignees  under 
the^^  praying  that  the  rights  and  interests  of  the  petitioners  as 
assignees  in  the  freehold  estates  devised  by  the  will  might  be  ascer- 
tained and  declared,  and  that  the  rights  of  the  petitioners  in  the 
legacy  of  2,000Z.,  or  in  the  fund  representing  it,  subject  to  the  pay- 
ment of  the  costs,  might  be  ascertained  and  declared.  And,  in 
particular,  that  it  might  be  declared  that  the  petitioners  in  right  of 
the  said  Lucy  Cousen  were,  for  her  life,  entitled  to  the  interest  or 
income  of  the  legacy  of  2,0002.,  or  the  fund  then  representing  the 
same.  The  property  in  dispute  now,  as  far  as  Lucy  Cousen  was 
concerned,  was  the  rents  for  her  life  of  the  real  estate,  and  the 
dividends  of  the  sum  invested  under  the  order  of  the  Court  of 
Review,  to  both  of  which  the  prayer  of  the  petition  applied. 

Bacon  and  Ebnsley,  for  the  petition. 

Swanston  and  J.  V.  Prior,  for  the  legatees. 

Knioht  Bruoe,  y.-C,  was  of  opinion  that  the  dividends  on  the 
proof  for  the  2,000Z.  should  be  accumulated  during  the  life  of  Lucy 
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Ex  parte      Coasen,  or  until  the  trust  fund  should  be  replaced,  but  that  the 
^^"*       assignees  were  entitled  to  the  rents  of  the  real  estate. 

Some  question  was  then  raised  whether  Lucy  Cousen  was  indebted 
to  the  testatrix  at  the  time  of  her  death. 

The  petition  was  ordered  to  stand  over  in  order  to  ascertain  that 
fact ;  and  his  Honour  gave  permission,  that,  if  it  should  appear  that 
Lucy  Cousen  was  indebted,  the  point  should  be  reargued. 

July  17.  The  petition  now  came  on  again  to  be  heard.      It  was  admitted 

that  the  money  of  the  testatrix  stated  in  her  will  to  be  in  the  hands 
of  J.  Cousen,  her  trustee,  was,  in  fact,  at  her  death  in  the  hands  of 
the  three,  and  was  secured  by  a  joint  and  several  promissory  note 
from  all  of  them  to  her. 

Bacon  and  Elmdey,  for  the  petition  [argued  that]  the  real 
estate  was  given  to  Lucy  Cousen,  and  nothing  was  stated  in,  or  could 
be  implied  from,  the  will  of  the  testatrix  that  she  was  not  to  take 
her  interest  in  that  estate  unless  she  paid  to  the  personal  estate  the 
debt  she  owed.  Nothing  appeared  to  show  that  the  testatrix  had 
any  such  intention.  If,  therefore,  the  tenant  for  life  of  the  realty 
was  entitled  to  the  rents,  without  making  good  the  deficiency  of  the 
trust  fund  out  of  them,  her  assignees  were  clearly  entitled  to  those 
rents  for  the  benefit  of  the  creditors  on  her  estate.  The  short 
question  as  to  this  point  was,  whether  she,  being  indebted  to  the 
testatrix  at  her  death,  can  as  equitable  devisee  take  a  benefit  under 
the  will  without  paying  the  debt  ?     ♦     ♦     * 

Sivanston  and  J.  F.  Prior  : 

The  assignees  cannot  maintain  any  claim  to  the  benefit  of  any 
part  of  the  trust  funds,  whether  arising  from  the  real  estate  or  from 
the  personal  estate,  until,  by  the  accumulation  of  dividends  or 
interest  and  rents,  the  legatees  sustaining  loss  have  had  those  losses 
made  up ;  for  if  the  trust  property  were  in  a  court  of  equity,  the 
trustee  and  his  co-debtors  would  not  be  allowed  to  take  any  part 
until  all  losses  had  been  made  good,  and  as  the  assignees  in  this 
case  claim  in  right  of  James  Cousen,  the  trustee,  and  of  Lucy  Cousen, 
and  John  Bichardby  Cousen,  all  three  of  whom  are  debtors,  they 
having  made  default,  the  assignees  can  claim  no  more  than  the 
parties  in  default  could  themselves  claim.  Where  the  principal  of 
a  fund  is  invested  for  the  benefit  of  a  bankrupt  for  life,  with 
remainder  to  other  parties,  the  trustees,  upon  the  bankruptcy,  are 
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entitled  to  prove,  as  the  trustees  in  this  case  have  done,  for  the  Ex  parte 
whole  amount  of  the  trust  fund,  and  they  ought  to  retain  the  ^^"^'• 
dividends  or  interest  during  the  life  of  the  bankrupt,  or  until,  by  the 
accumulation  of  interest,  the  loss  occasioned  by  the  bankruptcy  shall 
be  fully  made  up.  The  gift  of  the  real  estate  was  equally  liable  with 
the  gift  of  the  personal  to  make  good  the  deficiency,  and  no  such 
distinction  as  that  attempted  to  be  drawn  by  the  assignees  could  be 
admitted.  [They  cited  Ex  parte  Nutfard  (i),  Piiddy  v.  Rose  (2), 
Woody  at  v.  Orealeyis),  Burredge  v.  Roive{4),  Ex  parte  Woodin  (6), 
Ex  parte  Poulson  (6).] 

Knioht  Bruce,  V.-C. :  [«70] 

If  any  property,  real  or  personal,  belonging  to  this  lady  had  been 
expressly  given  by  the  will,  it  is  clear,  according  to  the  principles  of 
that  branch  of  our  law  which  has  been  called  by  the  name  of 
election,  she  could  not  have  claimed  anything  under  the  will  without 
giving  effect  to  the  disposition  of  her  own  property  by  that  will; 
otherwise,  it  would  be  both  claiming  under  an  instrument  and  in 
contradiction  to  it.    Now,  I  can  conceive  that  the  point  is  arguable, 
that  there  is  no  substantial  distinction  between  such  a  case  and  a 
case  where  part  of  the  general  personal  estate  given  by  the  will  is, 
in  some  way  or  other,  in  the  hands  of  one  of  the  donees  under  the 
will  as  a  debtor,  and  he  takes,  as  I  have  said,  an  interest  under  the 
will.     But  I  am  not  aware  of  any  case  in  which  the  principle  has 
been  carried  to  such  a  length.     I  do  not  think  I  can  venture  to 
carry  the  principle  so  far.    By  claiming  under  the  devise  she  is  not 
asserting  any  title  in  contradiction.     She  admits  her  liability  to  pay, 
but  from  circumstances  she  is  unable  to  pay.     It  is  not  the  claim  of 
a  right.    Property  is  given  which  includes  a  debt  from  her.    While 
this  state  of  things  remains,  the  question  is,  whether  it  is  a  tacit 
condition  that  the  debt  shall  be  paid.     I  cannot  venture  to  assert 
such  a  proposition  for  the  first  time  in  the  absence  of  authority.    If 
you  find  any  authority  that  comes  close  to  it,  I  will  follow  it.     In 
other  respects  I  have  given  effect  to  the  will.      I  cannot  venture  to 
say,  under  this  will,  that  the  devise  is  accompanied  by  a  tacit  con- 
dition that  the  debt  shall  be  paid.    I  have  stated  the  only  mode  of 
paying  it  that  seems  likely.    As  far  as  the  personalty  is  concerned, 

(1)  1  Br.  0.  0.  198.  183). 

(2)  17  R.  E.  24  (3  Mer.  105).  (6)  3  M.  D.  &  De  G.  399. 

(3)  42  K.  E.  153  (8  Sim.  180).  (6)  1  De  G.  79. 

(4)  57  E.  E.  300  (1  Y.  &  0.  0.  0. 
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£z  parte  of  which  this  debt  is  par^  of  course  the  donee  could  claim  nothing 
out  of  it  without  making  good  the  debt.  The  question  is,  whether, 
as  to  the  real  estate,  the  non-payment  of  the  debt  is  a  refusal  to 
perform  the  condition  within  the  meaning  of  the  will.  I  cannot 
venture  to  say  that  it  is. 

Swanston  :  That,  Sir,  is  not  the  way  in  which  we  put  the  case. 

Knight  Bruce,  V.-C.  : 

That  seems  the  only  way  in  which  it  can  be  put. 
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CHANCERY. 


[740] 


BAKER  V.  MOSLEY.  is^e. 

,       ,     .                                                                                    April  29. 
(12  Jurist,  740.)  \. 

A  testator  bequeathed  stock  to  A.  B.,  trusting  that  he  would  preserve  the    ijruce^V^C 
same,  so  that  after  his  decease  it  might  go  to  his  four  children,  or  such  of 
them  as  should  survive  him:  Held,  to  create  a  trust  in  favour  of  the 
survivor  of  the  children  after  the  decease  of  A.  B. 

This  suit  was  instituted  to  obtain  the  judgment  of  the  Court  on 
the  construction  of  a  bequest  in  a  will  dated  in  1819.  The  testator 
gave  2,0002.  Consols  unto  Samuel  Mosley,  the  husband  of  his  late 
niece  Alice  Mosley,  trusting  that  he  would  preserve  the  same,  so 
that  after  his  decease  it  might  go  to  and  be  equally  divided  between 
his  then  present  son  and  three  daughters  by  his  said  late  wife  AUce, 
or  such  of  them  as  should  survive  him  the  said  Samuel  Mosley ; 
and  in  the  event  of  only  one  of  them  surviving  him,  that  the  whole  of 
the  said  2,000/.  stock  might  go  to  [the]  survivor.  The  testator  died 
in  1840,  and  his  will  was  proved  by  the  executors.  At  the  death  of 
the  testator  Samuel  Mosley  was  living,  as  were  his  three  daughters 
and  son.  The  executors  purchased  the  stock,  and  paid  the  dividends 
to  Samuel  Mosley  during  his  life.  Two  of  the  daughters  died  in  his 
lifetime,  and  soon  after  his  death,  which  occurred  in  June,  1846, 
the  son  died  intestate,  and  administration  was  taken  out  to  him. 
Samuel  Mosley  made  his  will  and  appointed  executors.  The  only 
surviving  daughter  had  married,  and  her  property  was  settled  to  her 
separate  use.  The  question  raised  in  the  cause  was,  whether  the 
2,0001.  stock  was,  under  the  words  of  the  will,  subject  to  a  trust  for 
the  benefit  of  the  surviving  daughter  of  Samuel  Mosley,  as  one 
of  the  survivors,  and  as  the  sole  next  of  kin  of  her  brother ;  or 
whether  the  stock  belonged  to  the  legatees  under  Samuel  Mosley's 
will. 

Riissell  and  W.  Rudall  appeared  for  tlie  plaintiffs. 

Regnier    Moore,    Briggs,   and    C,    H.    Cooke,   were    for    the 
defendants. 

Knight  Bruce,  V.-C.  : 

I  am  of  opinion  that  the  question  of  trust  is  too  plain  for  argu- 
ment. The  word  "  trusting  "  is  a  word  of  art,  and  plainly  implies 
a  trust.  A  trust  has  been  created :  the  intention  of  the  testator  is 
clear ;  and  the  fund  must  be  transferred  to  the  plaintiffs,  the 
trustees  of  the  daughter's  settlement. 
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1848.  BAERETT  v.  BUCK. 

"^P^^-  (12  Jurist.  771-772.) 

WiORAM,  Xq  g^  gu^^  for  the  administration  of  a  testator's  estate,  consisting  of  the 

'  proceeds  of  realty,  and  the  accumulations  of  interest  thereon  for  upwards 

[  '^^^  J  of  twenty-ODO  years  after  testator's  death :  Held,  that  the  excess  of  accumu- 

lations arising  from  the  annual  produce  of  the  fund  after  the  period  allowed 
by  the  Thellusson  Act  belonged  to  tbe  heir-at-law  of  the  testator ;  and  that 
he  took  it  as  personal,  and  not  as  real  estate. 

Held,  also,  that  the  excess  of  accumulations  was  not  liable  to  a  pro 
ratd  contribution  to  the  costs  of  the  suit,  but  that  the  costs  were  to  be 
paid  in  the  first  instance  out  of  the  general  fund,  exclusive  of  the  excess  of 
accumulations. 

The  testator  in  the  cause  devised  and  bequeathed  his  real  and 
personal  estate  to  bis  executors,  upon  trust  for  sale,  with  a  direction 
to  invest  the  proceeds  and  accumulate  the  income  till  the  death  of 
the  survivor  of  his  two  sons  and  daughters,  and  then  to  divide  the 
fund  amongst  the  surviving  issue  of  the  said  children  and  the  two 
children  of  a  deceased  daughter  per  stirpes,  Tlie  testator  died  in 
1820,  and  at  the  expiration  of  twenty-one  years  from  that  period, 
there  being  a  son  of  the  testator  still  surviving,  the  suit  was  insti- 
tuted for  the  administration  of  the  estate.  As  the  personal  estate 
had  been  exhausted  in  payment  of  the  testator's  debts,  it  was 
admitted  at  the  hearing,  on  the  part  of  the  residuary  legatees,  the 
next  of  kin  of  the  testator,  and  the  heir-at-law  of  the  testator's  heir, 
(who  had  died  pending  the  suit),  that  the  personal  representative  of 
the  heir  was  entitled  to  the  income  of  the  fund  from  the  expiration 
of  the  twenty-one  years  from  the  testator's  death ;  but  a  question 
then  arose,  out  of  what  fund  the  costs  of  the  suit  were  to  be 
paid. 

The  Solicitor-General  and  G.  L.  Russell,  for  the  plaintiffs,  the 
residuary  legatees,  contended,  that  the  provision  for  costs  should 
L  *772  ]  be  thrown  rateably  upon  the  accumulations  "^subsequent  to  the 
expiration  of  the  period  allowed  by  the  Thellusson  Act,  and  the 
fund  in  Court,  which  had  arisen  from  the  proceeds  of  the  sale,  and 
the  accumulations  of  interest  thereon  within  the  lawful  period : 
Elborne  v.  Goode  (i). 

F.  Bailey,  for  the  personal  representative  of  the  heir,  contended, 

that  the  costs  should  be  paid  out  of  the  fund  arising  from  the  sale, 

and   the   valid  accumulations  thereon,    as    the    primary    fund : 

Eyre  v.  Marsden  (2).     The  Vice-Chancbllor  op  England,  though 

(1)  65  B.  E.  557  (14  Sim.  165).  (2)  48  R.  B.  73  (4  My,  &  Cr.  231). 


VOL.  Lxxxiv.]  1848.     CH.     12  JURIST,  772.  871 

professing,  in  Elborne  v.  Goode,  to  follow  Eyre  v.  Marsden  upon  the      Barrett 
question   of  costs,    had,  in   fact,  decided  in   direct  opposition    to       buok. 
that  case.    ♦    *    * 

Sir  James  Wigb4m,  Y.-C,  said  he  should  make  the  same  declara^ 
tion  as  that  made  by  Lord  Cottenham  in  Eyre  v.  Marsden^  namely, 
that  the  costs  were  to  be  paid  out  of  the  general  estate,  including 
the  valid  accumulations,  leaving  it  to  the  parties  to  work  out  the 
terms  of  the  decree,  having  regard  to  that  declaration. 

K.  Parker,  Temple,  Wray,  Maude,  and  Elderton,  appeared  for 
the  other  parties  to  the  suit. 


KED8HAW   V.  NEWBOLD.  i848. 

(12  Jurist.  833.)  "^^J^^' 

On  a  biU  filed  by  an  equitable  mortgagee  praying  a  sale,  the  Court  will  buuok^v^C 
order  an  immediate  sale,  although  the  heir  of  the  mortgagor  is  an  infant,         .         * 
if  it  appears  that  such  a  sale  will  be  for  the  benefit  of  the  infant.  ^        -* 

The  bill  in  this  case  was  filed  by  an  equitable  mortgagee,  who 
had  a  written  memorandum,  accompanying  the  deposit  of  title 
deeds,  and  it  prayed  a  sale  of  the  estate.  The  defendant,  the  heir 
of  the  mortgagor,  was  an  infant. 

W.  T.  S.  Daniel,  for  the  plaintiff,  asked  that  the  Court  would 
make  an  order  for  an  immediate  sale.  He  cited  Scholejield  v. 
Heqfieldil). 

J,  H,  Taylor,  for  the  defendant,  made  no  objection  to  such  a 
decree  as  that  asked;  but  suggested  that  an  objection  possibly 
might  hereafter  be  made  to  the  title,  if  it  were  so  framed. 

Knight  Bruce,  V.-C.  : 

I  think,  that  if  the  Court  considers  it  will  be  for  the  benefit  of 
the  infant  that  an  immediate  sale  should  be  made,  and  declares  its 
opinion  to  be  so,  the  decree  will  be  right;  and  as  I  am  of  that 
opinion,  I  consider  that  I  may  make  the  decree,  and  I  make  it 
accordingly. 

(1)  40  E.  E.  217  (7  Sim.  669). 
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1831.  HUGHES  V.  WALMESLEY. 

'^^^'  (12  Jurist,  834, 71.— 835,  w.) 

Jtclli  Qmrt.  ^^  voluntary  assignment  of  a  legal  chose  in  action  incapable  of  legal 

^ftf '  transfer  is  not  defeated  by  the  death  of  the  assignor  before  notice  of  the 

r  834  «  1  assignment  has  been  given  to  the  debtor. 

[This]  was  the  case  of  an  imperfect  voluntary  gift  by  letter  to 
one  party,  and  order  in  favour  of  that  party  on  army  agents  to  pay 
money,  the  letter  declaring  the  purposes  for  which  the  money 
should  be  held,  and  the  order  being  acted  on  without  notice  of  the 
settlor  having  died  in  the  meantime.  The  facts  were  as  follow: 
Colonel  Philip  Hughes,  of  the  Engineers,  sold  his  commission  for 
4,495i.  Is.  Id.  in  the  month  of  February,  1828,  and,  on  the  28th  of 
the  same  month,  the  money  was  placed  to  his  account  at  Messrs. 
Cox  and  Greenwood's.  On  the  12th  March,  Colonel  Hughes,  then 
residing  at  St.  Germain,  in  France,  dictated  a  letter  to  the  defendant 
Richard  Walmesley,  who  wrote  the  same  down  accordingly,  and  the 
Colonel  signed  the  same,  as  follows : 

"In  regard  to  the  disposal  of  the  money  which  is  the  proceeds  of 
the  sale  of  my  commission,  I  shall  feel  obliged  if  you  would  wait 
upon  Mr.  Marriott  and  ask  him  if  he  would,  jointly  with  you  and 
your  brother  Thomas,  hold  it  in  trust  to  pay  me  interest  at  51.  per 
cent,  during  my  lifetime,  and,  after  that  period,  to  pay  the  same 
amount  of  interest  in  equal  divisions  to  my  daughter  Anne  O'Farrel 
and  my  son  Henry  Hughes,  only  reserving  to  them  the  power  of 
disposing  by  will  or  otherwise  of  the  principal  at  their  death.  I 
shall  feel  satisfied  with  your  security  of  a  bond  for  the  amount  at 
61.  per  cent.,  and  to  pay  me,  as  at  present,  the  interest  monthly, 
should  that  not  be  objected  to  on  the  part  of  the  trustees.  Should 
Mr.  Marriott  object  to  become  trustee,  yourself  and  my  nephew 
Thomas  Walmesley  can  nominate  a  third  for  this  end.  I  wish  the 
money  invested  immediately ;  and  that  no  misconstruction  can  be 
put  on  this,  my  intention  or  disposal  of  the  money,  or  intentions 
herein  expressed,  I  sign  the  above  in  presence  of  witnesses,  who  are 
aware  of  these  my  intentions  for  the  end.    I  write  the  usual  draft. 

"  Your  affectionate  uncle, 

"  Philip  Hughes. 

"  Witnesses,  Mattha  db  Verdun,  M.  Poisson." 

This  letter  was  delivered  to  Richard  Walmesley,  and  also  the 
'*  usual  draft "  mentioned  in  it,  as  follows  ; 
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"  St.  Gbrmainb  bn  Laob,  12th  March,  1828.  Hughbs 

"  Messrs.  Greenwood  &  Co., — Please  to  pay  to  Mr.  R.  Walmesley  walmesley. 
the  balance  of  accoant  dae  to  me,  and  place  the  same  to  the  account 
of  credit. 

"  Your  obedient  servant, 

**  Philip  Hughes." 

Richard  Walmesley  was  informed  by  the  physician  that  the  Colonel 
had  not  twenty-four  hours  to  live,  and  he  proceeded  forthwith  to 
England,  where,  on  the  17th,  he  presented  the  above  order,  and 
drew  on  Cox  and  Greenwood  the  following  order  : 

'*  17th  March,  1828. 
"Messrs.   Cox  and  Greenwood, — Pay  Messrs.  Walmesley   and 
Marriott,  or  bearer,  4,495Z.  U.  Id.  balance  of  Philip  Hughes,  Esq.'s, 
account,  as  a  Lieutenant-Colonel,  Royal  Engineers,  per  order,  12th 
instant,  annexed.  **  R.  Walmesley.'* 

Colonel  Hughes  died  on  the  12th,  soon  after  writing  the  letter, 
or  early  on  the  following  morning.  The  money  was  paid  by  Cox  and 
Greenwood  on  the  17th,  no  notice  of  the  death  of  Colonel  Hughes 
having  reached  England.  Henry  Hughes  filed  his  bill  against 
Richard  Walmesley,  Thomas  Walmesley,  and  William  Henry 
Marriott,  praying  a  declaration  that  he  was  entitled  absolutely  to  one 
moiety  of  the  trust  fund,  then  being  4,228Z.  15^.  id.  41.  per  cent. 
Bank  Annuities  then  standing  in  their  names,  and  that  a  transfer 
might  be  accordingly  directed  of  such  moiety.  The  defendants,  by 
their  answer,  said,  that  they  were  advised,  that,  inasmuch  as  the 
produce  of  the  sale  of  the  commission  was  not  received  by  Richard 
Walmesley  in  the  lifetime  of  Philip  Hughes,  some  doubt  might  be 
entertained  whether  the  letter  was  an  effectual  settlement  or  disposi- 
tion thereof ;  and  that  they  were  also  advised,  that  even  if  the  letter 
were  an  effectual  settlement  or  disposition  thereof,  it  was  not  clear 
that  the  plaintiff  was  entitled  by  virtue  thereof  to  have  a  moiety  of 
the  trust  fund  absolutely  transferred  to  him. 


Pemberton  and  Teed  appeared  for  the  plaintiffs ;  and 

Purvis  and  T.  H.  Hall,  for  the  defendants. 

[Ellison  v.  Ellison  (i),  and  Ex  parte  Pye  (2),  were  cited.] 

Sir  John  Leach,  M.  R.,  said,  that  if  a  power  were  duly  given  to 
(1)  6  B.  B.  19  (6  Ves.  661).  (2)  11  B.  B.  173  (18  Ves.  140). 
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HiroHRS 
Walmkslet. 


persons  to  apply  a  sam  of  money  in  a  certain  manner,  if  it  were  so 
applied  after  the  death  of  the  principal  in  the  transaction,  but  in  a 
country  where  it  was  impossible  for  the  persons  so  empowered  to  be 
aware  of  that  event,  he  was  of  opinion  that  a  court  of  equity  would 
not  undo  what  had  been  done,  and  the  courts  of  law,  he  believed, 
would  act  in  a  like  manner  ;  and  his  Honour,  by  his  decree, 
dated  9th  June,  1831,  declared  that  the  4,495/.  Is.  Id.,  the  produce 
of  the  sale  of  the  commission,  did  not  form  part  of  the  personal 
estate  of  Colonel  Hughes,  but  passed  by  the  memorandum  or  letter 
of  12th  March,  1828.  That  the  plaintiff  was  entitled  absolutely 
under  the  declaration  of  trust  contained  in  that  letter  to  one-half  of 
the  stock.  That  the  costs  should  be  taxed  and  paid  out  of  the  fund, 
and  one  moiety  of  the  residue  be  transferred  to  the  plaintiff. 


1848. 
Any.  5. 

Shadwell, 
V.-C. 

f  907  I 


LEIGH   V.  LEIGH. 

(12  Jurist,  907—908.) 

A  testator  gave  all  his  property  to  trustees,  upon  trust  to  sell  and  dispose 
thereof,  and  invest  the  proceeds,  and  out  of  the  dividends,  &o.  to  pay  an 
annuity  of  100^.  to  his  wife  so  long  as  she  should  continue  his  widow 
and  unmaiTied ;  and  as  to  the  rest  of  the  annual  proceeds,  to  pay  the  same 
to  his  wife  so  long  as  she  should  continue  his  widow,  for  the  purpose  of 
enabling  her  to  bring  up,  educate,  and  maintain  his  four  children.  He 
then  directed  the  corpus ,  except  that  necessary  to  produce  the  100/.  a  year, 
to  be  paid  to  his  four  children,  as  to  the  shares  of  sons  at  twenty-one,  and 
as  to  the  shares  of  daughters,  one  moiety  on  maniage,  and  the  other  moiety 
at  twenty-one.  And  then  he  directed,  that  after  the  decease  of  his  wife,  or 
her  ceasing  to  be  his  widow,  the  sum  which  was  required  to  produce  the 
100/.  a  year  should  be  paid  to  his  four  children,  in  equal  shares  and  pro- 
portions, in  the  like  manner,  and  at  the  respective  periods  above  mentioned, 
if  his  said  wife  should  be  dead,  or  ceasing  to  be  a  widow  at  those  periods : 
Held,  that  the  gift  of  the  income  of  the  residue  to  the  wife  during  widow- 
hood was  not  cut  down  by  force  of  it  being  a  gift  for  brioging-up,  education, 
and  maintenance,  or  by  the  subsequent  gift  to  the  children. 

Edward  Leigh,  by  his  will,  dated  the  27th  May,  1848,  after 
directing  all  his  debts,  funeral  and  testamentary  expenses  to  be 
paid,  gave,  devised,  and  bequeathed  unto  certain  trustees,  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the 
nature  of  each  property,  all  and  singular  his  messuages,  lands, 
tenements,  hereditaments,  and  real  property,  whatsoever  or  where- 
soever situate,  and  also  all  his  several  sum  and  sums  of  money, 
money  out  at  intere&t,  either  by  specialty,  simple  contract,  or 
otherwise,  and  all  his  household  goods,  furniture,  and  all  other 
his  personal  estate  and  effects  of  what  nature  or  kind  soever, 
in  trust,  nevertheless,  and   for  the  several  intents  and  purposes 
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following,  (that  is  to  say),  upon  trust  that  they  should,  as  soon  as  Leigh 
conveniently  might  be  after  his  decease,  sell  and  dispose  of  his  said  lbi'oh. 
real  estate,  and  also  convert  such  parts  of  his  personal  estate  as 
shall  be  of  a  saleable  nature,  into  money,  and  call  in,  sue  for, 
recover,  and  receive  such  debts  and  sums  of  money  as  should  be 
due  to  him  at  the  time  of  his  decease.  The  will  then  proceeded  as 
follows  :  ''And  I  direct  that  my  said  trustees  shall  stand  possessed 
of  the  money  to  arise  from  the  sale  of  my  said  real  property,  and 
the  monies  to  arise  and  be  received  from  my  personal  estate,  and 
the  debts  so  to  be  received  as  aforesaid,  in  trust  to  lay  out  and  invest 
the  same  in  Government  or  real  securities  as  to  them  shall  be  deemed 
proper.  And  I  further  direct,  that  out  of  the  interest  or  annual 
proceeds  arising  therefrom,  my  said  trustees  shall  pay  unto  my 
wife,  Mary  Leigh,  so  long  as  she  shall  remain  my  widow  and 
unmarried,  an  annuity  or  yearly  sum  of  1002.,  to  be  paid  half- 
yearly  from  the  time  of  my  decease ;  but  in  case  of  her  ceasing  to 
be  my  widow  and  marrying  a  second  husband,  then  I  direct  such 
annuity  or  yearly  sum  to  cease,  and  in  lieu  thereof  I  give  and 
bequeath  unto  her  the  sum  of  lOOZ.,  to  be  paid  within  three  months 
after  her  so  intermarrying  or  ceasing  to  be  my  widow.  As  to  the 
remaining  interest  or  annual  proceeds  arising  from  the  money  so  to 
be  invested  as  aforesaid,  or  any  rents  arising  from  such  parts  of 
my  said  real  property  which  may  not  then  be  sold,  I  direct  my  said 
trustees  to  pay  the  same  unto  my  said  wife  so  long  as  she  shall  so 
continue  my  widow,  for  the  purpose  of  enabling  her  to  bring  up, 
educate,  and  maintain  my  children,  Elizabeth,  Ellen,  John,  and 
Edward,  and  such  other  of  my  children  as  may  be  living  at  the 
time  of  my  decease.  And  I  further  direct,  that  my  said  personal 
estate,  and  the  monies  to  arise  from  the  sale  of  my  said  real  pro- 
perty so  to  be  invested  as  aforesaid,  with  the  exception  of  so  much 
thereof  as  will  be  necessary  to  produce  the  said  yearly  sum  to  my 
said  wife  as  aforesaid,  shall  be  paid  to  my  said  four  children,  and 
such  others  as  shall  be  living  at  the  time  of  my  decease,  in  the  pro- 
portions and  manner  following,  (that  is  to  say),  as  to  the  share  or 
shares  of  a  son  or  sons  upon  his  or  their  attaining  the  age  of  twenty- 
one  years ;  and  as  to  the  share  or  shares  of  a  daughter  or  daughters, 
as  to  one  moiety  of  her  or  their  respective  shares,  to  remain  on  the 
then  present  security,  or  to  be  placed  out  upon  any  other  securities 
in  the  names  of  them  my  said  trustees,  and  I  direct  that  they  shall 
stand  possessed  thereof,  in  trust  for  my  said  daughter  or  daughters, 
and  pay  the  same  to  such  person  or  persons  as  they  shall  by  deed 
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Leigh  or  will  appoint,  the  same  to  be  for  their  own  absolute  use  and 
Leigh  benefit,  and  not  to  be  subject  to  the  debts  or  control  of  an;  husband 
or  husbands  they  may  hereafter  marry,  and  the  interest  in  the 
meantime  to  be  paid  to  them  for  their  own  use  and  benefit ;  and  as 
to  the  other  moiety  of  her  or  their  respective  shares,  I  direct  the 
same  to  be  paid  to  her  or  them  as  and  when  they  shall  respectively 
attain  the  age  of  twenty-one.  And  I  further  direct,  that,  after  the 
decease  of  my  said  wife,  or  her  ceasing  to  be  my  widow,  that  my 
said  trustees  shall  stand  possessed  of  the  money  remaining  invested 
as  aforesaid,  and  pay  the  same  unto  my  said  four  children,  or  such 
others  as  shall  be  living  at  the  time  of  my  decease,  in  equal  shares 
and  proportions,  in  the  like  manner  and  at  the  respective  periods 
above  mentioned,  if  my  said  wife  shall  be  dead  or  ceasing  to  be  my 
widow  at  those  periods."  By  a  codicil  to  his  will,  after  reciting  the 
devise  and  bequest  to  trustees  contained  in  his  will,  upon  trust  that 
they  should,  as  soon  as  conveniently  might  be  after  his  decease,  sell 
and  dispose  of  his  said  real  estate,  and  also  should  convert  such 
parts  of  his  personal  estate  as  should  be  of  a  saleable  nature  into 
money,  the  testator  directed  as  follows :  "  Now  I  do  hereby  direct 
my  said  trustees  to  postpone  the  sale  of  the  whole  of  my  said  real 
estate,  and  also  the  sale  of  my  household  goods  and  furniture,  and 
all  other  my  personal  estate  and  effects,  until  the  youngest  of  my 
children  shall  attain  the  age  of  twenty-one  years ;  but  if  any  or 
either  of  my  daughters  should  happen  to  marry  before  they  attain 
the  age  of  twenty-one  years,  then  I  direct  my  said  trustees,  with 
the  sanction  of  my  said  wife,  to  get  a  proper  valuation  made  of  all 
my  said  real  and  personal  estate,  and  to  call  in  all  money  out  at 
interest,  or  such  part  or  parts  thereof  as  may  be  necessary,  in  order 
to  ascertain  what  such  child  will  be  entitled  to,  and  to  allow  such 
female  child  or  children  as  may  marry  to  take  from  my  real  or  per- 
sonal property,  at  such  valuation,  each  one  moiety  of  their  respec- 
tive shares,  or  a  just  and  fair  proportion  thereof,  until  my  said 
youngest  child  shall  attain  the  age  of  twenty-one  years,  and  then  I 
direct  the  whole  of  my  real  and  personal  estate  to  be  converted  into 
money,  and  pay  the  other  moiety,  with  any  surplus  remaining  after 
such  proportions  taken  as  aforesaid,  according  to  the  directions 
contained  in  my  said  will  in  every  respect,  except  where  the  same 
is  hereby  revoked  and  altered  as  aforesaid." 

James  Parker  and  Bagshaw  : 
We  submit,  that,  upon  the  construction  of  the  will,  the  widow 
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was  entitled  to  the  whole  income  of  the  property  while  the  childien       Leigh 
were  under  age  ;  but  that,  as  each  child  attained  the  age  of  twenty-       leioh. 
one  years,  that  child  became  entitled  to  its  share  of  the  corpus. 
The  gift  for  bringing-up  only  *lasts  during  minority :  the  codicil       [  •908  ] 
merely  postpones  the  sale  of  the  real  estate,  not  the  vesting  in 
possession.     It  is  clear  that  Elizabeth,  the  eldest  daughter,  became 
entitled  at  twenty-one  to  a  share  in  possession,  subject  to  the 
annuity  of  the  widow.     It  is  absurd  to  suppose  that  the  testator 
intended  to  give  the  moiety  of  the  portion  to  any  daughter  who 
should  marry  under  twenty-one,  but  that  if  she  attained  twenty-one, 
though  not  married,  she  was  not  to  have  her  portion. 

Thring,  for  parties  in  the  same  interest. 

Stuart  and  Busk,  contra  : 

It  is  a  clear  gift  to  the  widow  of  the  whole  so  long  as  she  should 
continue  his  widow,  and  there  is  nothing  to  cut  down  this  gift. 

James  Parker,  in  reply,  [cited  Badham  v.  Mee  (1),  Soames  v. 
Martin  (2)] : 

The  words  in  the  subsequent  part  of  the  will,  "  And  I  further 
direct,  that,  after  the  decease  of  my  said  wife,"  has  no  reference  to 
the  division  of  the  corpus,  but  only  of  that  portion  which  was  to  be 
invested  to  secure  the  annuity.  What  could  have  been  the  meaning 
of  providing  for  the  payment  of  the  annuity,  if  the  widow  was  to  have 
the  whole  income  of  the  residue  ?  The  trust  was  exclusively  for  the 
benefit  of  the  children,  subject  to  the  annuity  during  widowhood. 

(The  Vice-Chancbllor  :  There  is  no  gift  at  all,  except  in  the 
clause  directing  the  sale.  Now,  in  the  will,  the  sale  is  directed  to 
take  place  immediately,  but  by  the  codicil  the  testator  postpones 
the  sale  until  the  youngest  attained  twenty-one.  The  question  is, 
is  there  any  gift  until  the  youngest  attains  twenty-one  ?) 

The  postponing  of  the  sale  does  not  postpone  the  vesting  of  the 
share  of  the  child.  This  objection  would  equally  apply  to  the  gift 
of  the  general  residue,  which  would  then  be  to  the  widow  after  the 
youngest  child  should  attain  twenty-one,  but  the  trust  for  the 
children  expires  at  that  time.  The  great  difficulty  is,  as  to  the 
direction  of  the  division  of  the  funds  producing  the  1002.  a  year, 

(1)  32  B.   H.  304  (1  Buss.  &  My.  (2)  51  B.  E.  249  (10  Sim.  287). 

631). 
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Lbtoh  '*  in  the  like  manner  and  at  the  respective  periods  above  men- 
Lkigh.  tioned."  If  the  clause  stopped  there,  it  woald  be  absard ;  but  it 
goes  on,  **  if  my  said  wife  shall  be  dead  or  ceasing  to  be  my  widow 
at  those  periods.'*  This  clearly  proves  that  what  is  spoken  of  here 
was  the  fund  producing  the  annuity ;  and  there  is  a  clear  distinction 
as  to  the  division  of  the  two  funds. 

The  Vicb-Chancellor  : 

It  seems  to  me  that  the  testator  has  expressly  by  his  will  given 
to  his  wife  an  annuity  of  lOOZ.  for  life ;  for  a  gift  to  a  woman  so 
long  as  she  shall  remain  unmarried  is  a  gift  for  life  in  the  eye  of 
the  law.  If  she  marry  again  that  is  to  cease.  It  is  plain  that  all 
the  rest  of  the  property  is  given  to  the  trustees,  upon  trust  to  pay 
the  interest  and  profits  unto  his  wife  so  long  as  she  should  continue 
his  widow,  for  the  purpose  of  enabling  her  to  bring  up,  educate,  and 
maintain  his  children.  It  does  not  follow,  because  the  testator  has 
stated  the  purpose  to  be  for  bringing  up,  educating,  and  maintaining 
his  children,  that  those  words  cut  down  the  life  estate  to  the  widow. 
It  seems  to  me  that  when  the  testator  was  making  this  disposition, 
he  was  supposing  that  the  division  subsequently  directed  would  not 
take  place  till  after  the  death  of  the  widow.  The  question  now  is, 
is  this  gift  for  life  to  the  widow  cut  down  ?  Now,  there  is  no  doubt 
that  the  words  do  in  some  degree  cast  a  doubt  on  the  meaning ;  but 
when  you  come  to  the  direction  as  to  the  division  of  the  sum  pro- 
ducing the  annuity,  there  is  a  clear  intimation  of  what  he  meant. 
He  says,  "  I  further  direct,  that  after  the  decease  of  my  said  wife, 
or  her  ceasing  to  be  my  widow,  that  my  said  trustees  shall  stand 
possessed  of  the  money  remaining  invested  as  aforesaid,  so  as  to 
answer  the  payment  of  the  said  yearly  sum  of  100/.  to  my  said 
wife  as  aforesaid,  and  pay  the  same  to  my  said  four  children,"  <&c., 
*'  in  like  manner  and  at  the  respective  periods  above  mentioned, 
if  my  said  wife  shall  be  dead,  or  ceasing  to  be  my  widow  at 
those  periods."  That  is  to  say,  that,  in  the  event  of  the  decease 
of  the  widow  or  her  marrying  again,  there  is  to  be  a  division  of 
the  fund  producing  the  lOOZ.  a  year ;  to  take  place  in  the  same 
manner  and  at  the  same  period  as  the  other  fund.  There  is 
nothing  in  the  codicil  which  varies  the  construction  of  the  will, 
except  that  the  sale  is  not  to  take  place  until  the  youngest  child 
attains  twenty-one. 

Declare,  that  the  widow  is  entitled  to  the  whole  income  so  long 
Hs  she  shall  continue  the  testator's  widow. 
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IN   THE  COURT   OF  EXCHEQUER. 


COPE 


V. 


The  THAMES   HAVEN   DOCK  and 
EAILWAY   COMPANY. 

(12  Jurist,  923— 924.) 


In  an  action  against  an  inoorporated  Company  for  compensation  '^for  work 
done,  the  plaintiff  proved  by  a  witness  that  the  directors  of  the  Company 
had  at  a  certain  meeting  employed  him  to  do  the  work  in  question.  The 
witness  was  asked  on  cross-examination,  if  the  chairman  had  not  told  the 
plaintiff  on  that  occasion  that  the  Company  could  not  go  to  any  expense  in 
the  matter,  and  that  whatever  he  did  must  be  at  the  risk  of  himself  and 
some  other  persons.  The  witness  having  denied  this,  the  defendant  called 
a  witness  who  contradicted  him  in  this  respect :  Held,  that  it  was  competent 
to  the  plaintiff  to  give  evidence  in  reply  to  rebut  this  testimony  of  the 
witness  for  the  defence. 

Assumpsit  for  work  and  labour.  Plea,  non  assunipxit.  At  the 
trial,  before  Erie,  J.,  it  appeared  that  the  Company  in  question  had 
been  incorporated  by  Act  of  Parliament  for  the  purpose  of  making 
a  certain  dock  and  railway;  and  that  the  present  action  was 
brought  by  the  plaintiff  to  recover  compensation  for  endeavours  to 
negotiate  an  amalgamation  between  them  and  some  other  Bailway 
Companies,  for  which  purpose  he  had  been,  as  he  said,  employed 
by  this  Company.  On  the  part  of  the  plaintiff  a  witness  of  the 
name  of  Geary  was  examined,  who  stated  that  the  directors  of  the 
company  at  a  meeting  held  on  the  19th  October,  1846,  at  which  he 
was  present,  had  agreed  to  employ  the  plaintiff  to  bring  about  the 
proposed  consolidation  of  the  Companies.  The  witness  was  cross- 
examined  by  the  defendant's  counsel,  as  to  whether  the  plaintiff 
was  not  told  by  the  chairman  on  that  occasion  that  the  Company 
could  not  go  to  any  expense  in  the  matter,  and  that  whatever  he 
did  in  it  must  be  at  his  own  risk  and  that  of  the  witness  and 
another  person.  Geary  having  denied  this,  the  defendant's  counsel 
opened  his  case,  and  in  support  of  it  examined  the  secretary  of  the 
Company,  who  directly  contradicted  Geary  in  this  respect,  stating 
that  the  plaintiff  had  been  so  informed.  On  the  close  of  the 
defendant's  case,  the  plaintiff's  counsel  called  one  of  the  directors 
who  was  present  at  the  meeting  of  the  19th  October  to  contradict 
this  evidence  of  the  secretary ;  whereupon  it  was  objected  that  as 
the  cross-examination  of  Geary  had  given  notice  of  the  nature  of 
the  defendant's  answer  to  the  action,  the  plaintiff  was  bound  to  call 
in  the  first  instance  all  the  evidence  he  relied  on  to  rebut  it,  and 
could  not  be  allowed  to  adduce  any  for  that  purpose  after  the  case 


1848. 
Awr.  4. 

Pollock, 
C.B. 

Parks,  B. 

[  923  J 
[  •924  ] 


880  1848.     EX.     12  JUKIST,  924.  [r.b.::i 

Cope        of  the  defendant  was  closed.      The  Judge  however   allowed   theif 

Tub  Thames  evidence,  and  the  plaintiff  got  a  verdict  (i). 
Havbn  Dock 

Railway  Martin  moved  for  a  new  trial: 

COMPAKY. 

It  is  an  established  rule  of  practice  that  a  plaintiff  must  call  all  , 
the  evidence  on  which  he  rests  his  own  case  before  the  other  side 
enter  on  his  defence,  and  cannot  reserve  a  portion  of  it  to  con-; 
tradict  the  evidence  of  the  defendant.  And  this  rule  applies 
equally  whether  the  defendant's  case  is  disclosed  by  evidence  of  hifl 
own,  or  by  questions  put  to  his  adversary's  witnesses  on  cross- 
examination. 

(Pollock, G. B. :  The  distinction  is  this:  If  the  plaintiff  proved 
a  certain  case,  and  the  defendant  calls  witnesses  merely  to  say  thai 
nothing  of  the  kind  ever  took  place,  the  plaintiff  cannot  call  othei* 
witnesses  to  prove  that  it  did.  But  if  the  defendant's  evidence 
goes  not  merely  to  that,  but  also  to  show  that  something  else  did 
take  place,  the  plaintiff  may  call  other  witnesses  to  contradict  the 
new  matter  so  introduced. 

Alderson,  B.  :  Is  not  the  rule  this :  You  cannot  in  reply  provo 
any  fact  or  declaration  which  you  could  have  given  in  evidence 
originally  in  support  of  your  case.  If,  however,  a  fact  or  declara- 
tion be  one  which  could  not  have  been  so  given  in  evidence,  but 
becomes  evidence  in  consequence  of  the  defence,  you  may  adduce 
that  evidence  in  reply.  If  that  be  so,  the  answer  to  the  question 
proposed  to  be  put  to  this  witness  could  not  have  been  received 
as  evidence  originally;  for  it  is  merely  the  contradiction  of  the 
testimony  of  a  witness  called  to  prove  the  case  of  the  other  side, 
and  was  therefore  receivable  in  reply.) 

Assuming  that  test  to  be  a  true  one,  tlie  cross-examination  of  Geary 
was  part  of  the  defence,  and  should  have  been  contradicted  by  the 
plaintiff  before  he  closed  his  case. 

Pollock,  C.  B.  : 

Although  you  cross-examined  the  plaintiff's  witness  as  to  whether 
such  and  such  things  took  place,  he  denied  that  they  did,  and  until 
you  had  given  evidence  of  those  facts  the  plaintiff's  counsel  was  not 
bound  to  give  any  evidence  to  disprove  them. 

(1)  See  80  B.  B.  at  p.  873. 
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1^  Parke,  B.  :  Cops 

V. 

Tour  suggestion   on  cross-examination   was    negatived  by  the  Thb  Thames 

fj  A  view  Dock 

tvitness ;  so  that  the  Judge  would  be  warranted  in  treating  that         and 
scroBs-examination  as  an  idle  thing  which  it  would  be  waste  of  time     ^^pYny 
(lifor  the  plaintiff  to  have  adduced  evidence  to  disprove.    I  think 
t' therefore  that  this  evidence  could  not  have  been  given  by  the 
{plaintiff  in  the  first  instance  and  was  therefore  properly  receivable 
tin  reply. 
I  Rule  refused  on  that  point. 


R.B. — VOL,  LXXXIV.  66 
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CHANCERY. 


1848.  LUCKNOW  V.  BROWN. 

^^^'  (12  Jurist,  1017.) 

^T?^"*  -^  legacy  was  given  to  two  infants,  to  be  paid  to  them  at  tweuty-one,  with 

*'  '  a  direction   for  maintenance  out  of  the  income  during  their  respective 

[  1017  J  minorities,  and  an  ultimate  limitation  over  in  case  they  should  both  die 

under  twenty-one  without  issue.  The  Court,  upon  a  petition  for  main- 
tenance out  of  the  income  of  the  fund,  refused  to  dispense  with  the  usual 
reference  as  to  the  father's  ability  to  maintain  the  infants. 

This  \vas  a  suit  to  administer  the  estate  of  a  deceased  testator. 
In  pursuance  of  the  decree  on  further  directions,  a  sum  of 
1,053Z.  16«.  id.f  SI.  per  cent.  Bank  Annuities,  had  been  carried  to 
the  credit  of  the  cause  to  an  account  entitled  **  The  Legacy  Account 
of  the  Plaintiff,  Elizabeth  Brown,"  with  a  direction  to  pay  the 
dividends  to  Elizabeth  Brown  during  her  life,  with  liberty  to  apply 
at  her  death.  The  fund  thus  set  apart  had  been  certified  by  the 
Master  to  be  the  amount  due  in  respect  of  a  legacy  of  1,000Z.  and 
interest  thereon,  bequeathed  by  the  testator  for  the  benefit  of  the 
plaintiff,  Elizabeth  Brown,  and  her  children.  The  bequest  was 
made  to  trustees  upon  trust  for  plaintiff,  Elizabeth  Brown  (then 
Elizabeth  Lucknow,  spinster)  for  life,  to  her  separate  use,  with 
remainder  for  her  children  equally,  if  more  than  one ;  and,  if  but 
one,  then  the  whole  for  such  child,  to  be  paid  and  transferred  to 
such  children  respectively,  or  such  only  child,  when  or  as  they,  he, 
or  she  should  severally  attain  the  age  of  twenty-one  years  ;  and  in 
case  any  such  child  or  children  should  die  before  his,  her,  or  their 
respective  share  or  shares  should  become  payable,  leaving  lawful 
issue,  such  issue  were  to  take  their  parent's  share  at  his,  her,  or 
their  respective  ages  of  twenty-one  years.  The  will  then  directed, 
that  the  interest  of  each  child's  proportion  should,  after  the  decease 
of  the  said  Elizabeth  Brown,  be  paid  and  applied  for  and  towards 
his  or  her  education  or  support,  or  for  the  education  and  support  of 
its  issue,  should  such  child  happen  to  die  leaving  lawful  issue 
during  his  or  her  minority ;  and  in  case  there  should  be  no  child 
or  children  of  the  said  Elizabeth  Brown,  or  in  case  all  such  children 
should  die  before  they  or  he  or  she  should  severally  attain  the  age 
of  twenty-one  years,  without  lawful  issue,  then  the  trustees  were  to 
stand  possessed  of  the  fund  in  trust  for  other  parties.  Some  years 
after  the  decree  on  further  directions,  the  plaintiff,  Mrs.  Brown, 
died,  leaving  her  husband  and  two  infant  children  surviving.     A 
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petition  was  then  presented  by  the  infants,  praying  either  that  the     LncK2fow 
income  of  the  fund  might  be  paid  to  their  father  for  their  main-      bboWk. 
tenance ;  or,  in  the  alternative,  that  such  income  might  be  invested 
and  allowed  to  accumulate  for  their  benefit.    At  the  hearing  of 
the  petition, 

Winstanley,  for  the  petitioners,  submitted,  that,  as  the  will 
contained  a  trust  for  the  maintenance  of  the  children  after  the 
death  of  the  mother,  the  Court  would  direct  the  income  of  the  fund 
to  be  so  applied  without  the  usual  reference  as  to  the  father's 
ability  to  maintain  the  petitioners :  Hawkins  v.  Watts  (i). 

Raundell  Palmer  {amicus  curia)  stated,  that,  in  an  unreported 
case  in  which  he  had  been  engaged,  an  order  similar  to  the  one 
asked  had  been  made  by  the  YicE-GHANCELiiOR  of  England,  the  will 
in  that  case  containing  a  direction  that  the  income  of  the  fund 
should  be  applied  for  maintenance. 

Sir  Jambs  Wioram,  V.-C,  said,  that,  without  denying  that  a  will 
might  be  so  worded  as  to  justify  a  departure  from  the  ordinary 
rule  requiring  a  reference  as  to  the  father's  ability  to  maintain 
the  children,  he  must  refuse  to  dispense  with  such  reference  in 
the  case  of  a  simple  direction  like  the  present. 

An  order  was  then  taken,  in  the  alternative  of  the  prayer,  for  the 
investment  and  accumulation  of  the  income. 

(1)  40  B.  E.  106  (7  Sim.  199). 
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sequent marriage  of  legatee — Semble  whether  wife  ought  to  be  placed 
on  list  of  contributories  as  well  as  husband.     Sadler* a  Vase  .     293 

11. Trustee — Settlement— Assignment  of  shares— No 

transfer  according  to  provisions  of  deed  of  settlement — Liability  of 
trustee  —  Liberty  to  official  manager  to  establish  liability  by  pro- 
ceedings at  law.     HaWs  Case 66 

12. Misrepresentation  —  Misleading    and    fraudulent 

statements  in  prospectus  inducing  application  for  shares  not  sufficient 
ground  for  excluding  allottee  from  list  of  contributories.     Parbiiri/*s  Case 

296 

13.  Supply  of  goods  to  Company — Payment  by  shares 

—Stipulation  against  personal  liability — Sale  of  shares  by  allottee — 
Refusal  to  sign  deed  of  settlement — Allottee  held  properly  excluded 
from  list  of  contributories.     WoodfalVs  Case 299 

14. Deposit  of  shares  as  security  for  debt— Creditors 

placed  on  list  of  contributories.     Price  and  Brow n^s  Case      .         .         .     302 

15. Loan  from  Company  to  stockbrokers  to  enable  them 

to  complete  purchase  of  shares — Deposit  of  shares  as  security — Motion 
for  summary  order  to  pay  amount  as  contributories  refused.      Cox^s  Case 

303 
COMPENSATION.     See  Lands  Clauses  Acts. 

CONFLICT  OF  LAWS— Lunatic,  so  found  by  foreign  jurisdiction- 
Jurisdiction  of  Lord  Chancellor  over  property  of  lunatic  governed  by 
laws  of  country  where  lunacy  declared.     Newton  v.  Manning      .        .     101 

CONTBACT— Restraint  of  trade— Sale  of  goodwill— Covenant  not  to 
exercise  trade  within  five  miles  of  premises — No  limit  of  time— Reason- 
able restraint — Benefit  of  covenant— Covenant  binding  after  covenantee 
or  his  assigns  have  ceased  to  carry  on  trade.     Elves  y.  Crofts    .         .     553 

COSTS — 1.  Appeal— Decree  affirmed  on  chief  points  and  varied  on 
minor  issues — Liability  of  appellants  to  costs.     Purchase  v.  Shallis  .     279 

2. Court  may  vary  decree  below  as  to  costs  where  appeal 

embraces  other  matters,  though  decree  affirmed  as  to  those  matters — 
But  appellant  not  exempted  from  costs  of  appeal.     Lewis  v.  Smith  .     108 

3.  Defendants,  who  instead  of  disclaiming,  supported  plaintiff's 

case  but  were  held  not  entitled  to  relief  granted  to  plaintiff,  left  to  bear 
their  own  costs.     Rackham  v.  Siddall 194 

4.  Injunction  obtained  on  motion — Bill  subsequently  dismissed 

with  costs— Defendant's  right  to  costs  on  motion  which  he  had  unsuc- 
cessfully opposed.     Stevens  v.  Keating 230 

5.  Security  for  costs — Petitioner  in  winding-up  proceedings — 

Description  in  petition  as  residing  out  of  jurisdiction.      Ex  parte  Latta 

307 
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COSTS— 6.  Security  for  cotU— Plaintiff  residing  abroad  —  Bill  to 
restrain  action  brought  against  plaintiff  by  defendant  in  equity — 
Security  not  ordered.    Watteeu  y.  Billam 384 

7.  Taxation  of  costs — Costs  of  trustee  acting  as  solicitor  for  him- 
self, his  co-trustee  and  cestuis  que  trust— Authority  of  taxing  Master 
under  general  taxation  order  or  order  to  tax  as  between  solicitor  and 
client  to  take  notice  of  fact  that  solicitor  is  also  a  trustee.  Cradock  y. 
Piper 233 

And  see  New  y.  Jones 244 

8.  Taxation  as  between  party  and  party — Rule  that  two 

counsel  only  allowed  as  against  adverse  party  not  departed  from 
except  under  very  special  circumstances.     AU.-Oen,  y.  Munro  .  48 

COUNTY  COUBT— 1.  Action  against  County  Court  Judge— Malicious 
prosecution — Notice  of  action — Prohibition — Direction  to  Jury.  Bffoth  y. 
Clive 795 

2.  Jurisdiction — Railway  Company — ''Right  to  toll " — ^Delay  in 

carriage  and  delivery  of  coals — Charge  for  return  of  empty  waggons— 
Prohibition.     Hunt  v.  O.  N.  Rail  Co 840 

3.  Warrant  of  commitment — Contempt  of  Court — Insult  to  Judge 

— Form  of  warrant  —  False  imprisonment  —  Justification  of  officer- 
Inferior  Court.     Levy  v.  Moyfan 524 

COVENANT — Breach  of — Express  and  implied  covenants — Pleading. 
Rashleigh  v.  S,  E.  Rail,  Co 725 

DEBT — Bond— Merger  of  simple  contract  debt.     See  Merger,  1. 

DECEIT.     See  Landlord  and  Tenant,  5. 

DEED  —Construction — Conveyance  of  farm  as  specified  in  schedule 
and  plan—Slip  of  land  always  occupied  with  specified  close,  and 
treated  as  part  of  farm  but  not  included  in  schedule  or  plan,  held 
not  to  pass.     Barton  y.  Dawes 562 

DEFAMATION — Slander — **  Privileged  communication,"  meaning  of 
term — Evidence  of  malice— Presumption.     Somervilley,  Hawkins       .     709 

DISCOVERY — 1.  Production  of  documents  —  Privilege  —  Answer  — 
Statement  of  ignorance  of  fact  save  as  appears  by  answer  or  documents 
in  schedule— Claim  of  privilege  as  to  some  documents — No  document  in 
schedule  exempted  from  production.     M'liitosh  y.  G.  W,  Rail,  Co,     ,      11 

2. Discovery  in  aid  of  plaintiff's  defence  to  action  at 

law— No  allegation  that  document  relates  to  matter  in  issue— Answer 
— Claim  of  privilege— Defendant  not  ordered  to  produce  document. 
Peile  y.  Stoddart 46 

3.  Document  showing  title   to  money — Deposit  receipt — 

Plaintiff's  right  to  inspect  and  tt^e  copies  of  document  only.  Mayor  of 
Berwick  y.  Murray 150 

4.  Title  deeds— Proceedings  to  set  aside  purchase  as  having 

been  made  at  undervalue — Consideration  stated  by  purchaser  as  being 
low  on  account  of  defect  in  title — Production  of  deeds  by  purchaser 
ordered  on  motion.     Shallcross  y.  Wearer 274 

5.  Privilege — Communication  with  solicitor  through  third 

party — Joint  interest  of  defendant  with  absent  party.     Reid  y.  Langlois 

207 
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SASEMENT— Bight  of  way — Way  in  gross— Bights  of  assignee  of 
land  and  appurtenances — Vendor  cannot  create  rights  unconnected 
with  use  or  enjoyment  of  land  and  annex  them  to  it.  Acleroyd  t. 
Smith 507 

ECCLESIASTICAL  LAW— 1.  Appeal— Duplex  querela— Jurisdiction 
— Privy  Council — Convocation — Matter  touching  Crown — Crown  presen- 
tation to  living — Befusal  of  Ordinary  to  admit — Construction  of  statute 
— Prerogative.     Ex  parte  The  Bishop  of  Exeter 472 

2.  Church,  site  of — Compulsory  purchase — Application  to  secular 

uses — Incumbent — Principle  of  compensation — Lands  Clauses  Acts.  See 
Lands  Clauses  Acts,  1. 

EVIDENCE— 1.  Documentary — Document  in  hands  of  witness  — 
Befusal  to  produce  —  Secondary  evidence  of  contents  —  Document 
brought  into  Court  by  solicitor  under  common  subpoena— Omission 
to  serve  client.     Newton  v.  Chaplin 603 

2.  Account  current — Partnership — Items  in  account,  use  of 

in  subsequent  proceedings.     Morehouse  v.  Newton 318 

3.  Lease — Stamp  duty— Production  of  stamped  counterpart 

— Claim  of  debt  for  rent — Admissibility  without  proof  of  execution  of 
lease  by  plaintiff.     Hughes  y.  Clark 844 

4.  Appeal — Withdrawal  of  portion  of  answer  read  in  Court  below. 

All/rey  Y.  All/rey 16 

5.  Witness — Cross-examination — Suggestion  negatived  by  plain- 
tiff's witness — Witness  called  by  defendant  in  contradiction— Bight  of 
plaintiff  to  give  evidence  in  reply  to  rebut  witness  for  defence.  Cope  v. 
Thames  Haven  Dock  and  Rail,  Co 879 

EXECUTION — ].  Executor,  judgment  against  in  creditor's  suit  — 
Decree— Injunction — Stay  of  execution.     Vincent  y .  Godson  .411 

2.  Execution  against  shareholder — Scire  facias.    3ee  Company,  2. 

EXECXJTOB  AND  ADMINISTBATOB— 1.  Administration— Intes- 
tacy— Administration  granted  to  Treasury  solicitor  on  behalf  of  Crown 
— Sale  of  stock— Payment  of  proceeds  to  Treasury — Subsequent  decree 
in  favour  of  next  of  kin — Bight  of  next  of  kin  to  interest  on  proceeds  of 
sale  of  stock  from  time  of  sale.     Turner  t.  Maule         ....     382 

2. Assets— Sale  of  goodwill  of  profession— Dentist— Payment 

of  annuity  to  executrix  (testator's  widow)  in  consideration  of  personal 
exertions — Exceptions  to  Master's  report.     Smalt  v.  Graves  .    407 

3. Fund  paid  into  Court  under  Trustee  Belief  Act  — 

Subsequent  discovery  of  unpaid  debts— Payment  out  to  executor  on 
petition.     Ex  parte  Toumay 397 

4. Administration    suit  —  Proceeds    of   sale    of   real 

estate— Accumulations — Bight  of  heir-at-law  to  excess  of  accumulations 
arising  from  income  of  fund  after  legal  period — Pro  rata  contribution 
to  costs  of  suit.     Barrett  v.  Buck 870 

5. Legacy  —  Debt  due  to  testator  from  legatee  and 

devisee — Set-off— Liability  of  life  estate  devised  to  make  good  losses. 
Ex  parte  Barff 864 

6.  Administration  suit — Proof  of  debt — Bill  of  exchange- 
Interest — Deduction  of  income  tax.    Dinning  v.  Henderson  .         .    404 

7. Judgment  obtained  by  creditor  against  executor — 

Decree  in  creditor's  suit — Executor's  right  to  stay  of  execution  on 
judgment.     Vincent  v .  Godson 411 
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£X£CXTTO&  AND  ADMINISTRATOBr— 8.  Administration— Adminis- 
tration suit — Partnership— Assignment  of  share  by  administratrix — 
Benefit  of  renewed  lease— Receiver— Parties.     Clegg  v.  FUhwick  61 

9.  Devastavit — Loss  of  assets — Money  allowed   to    remain    in 

hands  of  co-executor— Duties  and  liabilities  of  executors — Liability  for 
misconduct  of  co-executors — Duty  to  get  in  assets  invested  in  improper 
securities.     Styles  y,  Quy Ill 

10.  Decree  for  common  accounts — Each  executor  chargeable 

only  with  actual  or  constructive  receipts.     Terrell  v.  Matthews  .        .     1 20 

11.  Legacy  duty — Sale  of  contingent  reversionary  interest  by 

legatee — Executor  a  party  to  assignment — Payment  of  legacy  duty  by 
executor— Bight  to  reimbursement  by  purchaser.     Farwtll  v.  Stale  .     349 

12.  Settled  account  —  Errors  —  Fraud  —  Fictitious  entry  —  Re- 
opening account — Lapse  of  time — Form  of  decree.   Allfrey  v.  All/rei/      15 

13.  Injunction  —  Confidential   communication  —  Application  to 

restrain  solicitor  from  acting  against  former  client.     See  Solicitor,  1. 

FACTOB.     See  Principal  and  Agent. 

FBAUD  AND  MISBEPBESENTATION— 1.  Fraudulent  conveyance 
— Annuity  deed— Secret  trust— Deed  made  for  purpose  of  splitting 
votes— Estoppel— Pleading— 7  &  8  Will.  III.  c.  25,  s.  7,  and  10  Ann. 
c.  23,  s.  1.     FhillpotU  V.  Phillpotta 460 

2.  Sale   of  reversion — Undervalue — Delay — Length    of    time   as 

evidence  of  validity  of  transaction.     Sibbering  v.  Earl  of  Balcarras     .     418 

3.  Sale   at  undervalue— Contingent   reversion — Contingency  of 

tenant  for  life  dying  without  issue— Valuation — Inquiry  by  Court. 
Boothhy  v.  Boothhy 193 

4.  Beopening  settled  account — Fraudulent  entry.     See  Executor 

and  Administrator,  12. 

5.  Fraudulent    sale    of   goods  —  Innocent    buyer.     See    Sale  of 

Goods,  3. 

6.  Voluntary  settlement — Settlor  in  embarrassed  circumstances 

— Evidence.     See  Settlement,  5. 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

GOODWILL— Sale  of— Assets— Price  based  on  anticipated  personal 
exertions  of  executor.     See  Executor  and  Administrator,  2. 

.  HABEAS  COBPUS — Prisoner — Appearance  to  show  cause  against 
summons — Discretion  of  Judge— Necessity  of  showing  special  ground 
for  application.     Ford  y ,  Graham 612 

HUSBAND  AND  WIFE— 1.  Liability  of  husband  for  cost  of  wife's 
funeral  ordered  by  volunteer.     Amhroae  v.  Kerrtson      .        .         .         .775 

2.  Wife's  property — Parol  antenuptial  agreement— Subsequent 

settlement — No  acknowledgment  by  wife — Power — Execution  by  will — 
Statute  of  Frauds.     Lassencey.  Txeniey 158 

3.  Dividends — Separate  use— Payment  to  husband's  private 

account — Course  of  dealing  —  Acquiescence  —  Wife's  right  to  claim 
dividends  received  against  estate  of  husband.     Caton  v.  Rideout       ,     189 

INCOME  TAX— Interest  —  Creditor  in  administration  suit.  See 
Executor  and  Administrator,  G. 
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INFANT — 1 .  Gustody— Father  restrained  from  removing  or  acquiring 
possession  of  infant.     Thomas  y.  Roberta 429 

2.  Maintenance— Bonus  on  insurance  policy — Anticipation  and 

application  for  maintenance  ordered  on  petition.    Bx  parte  Hays  380 

3.  Legacy — ^Direction  for  maintenance  out  of  income  during 

minority — Petition — Refusal  of  Court  to  dispense  with  reference  as  to 
father's  ability  to  maintain  infant.     Lucknoio  v.  Brown       .  .     882 

4.  Infant  heir  of  mortgagor — Sale  of  mortgaged  property.     *SV^ 

Mortgage,  5. 

INJUNCTION — 1.  Application  to  restrain  breach  of  contract — Liqui- 
dated damages  recovered  at  law — Injunction  not  granted.  Sainter  v. 
Ferguson 57 

2.  Injunction  to  restrain  defendant  from  working  mines  within 

manor — Title — Denial  that  lands  were  copyhold.  Commissioners  of  Oreen- 
wich  Hospital  y.  Blackett 856 

3.  Solicitor  and  client — ^Administration   suit  —  Application  to 

restrain  solicitor  from  acting  against  former  client.     See  Solicitor,  1. 

4.  To    restrain    communication    of   information     obtained    as 

solicitor  to  former  client.     See  Solicitor,  2. 

JUBISBICTION— 1.  Of  Lord  Chancellor  over  property  of  lunatic  so 
declared  by  foreign  Court.     See  Conflict  of  Laws. 

2.  Of  Privy  Council.     <Sfe  Ecclesiastical  Law,  1. 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease— Specific  per- 
formance—Tenant from  year  to  year- Option  for  lease — Delay— Omis- 
sion to  repair — Notice  to  quit — Injunction.     Nunn  y,  Truscott    .         .316 

2.  Agreement  to  let  rooms— Undertaking  by  tenant  to  pay  pro- 
portion of  rates  and  taxes — ^Request  to  pay — Pleading — Immaterial 
issue.     Hooper  y.  Woolmer 612 

3.  Breach  of  covenant  —  Covenant    to  pay  rates  and  taxes  — 

Be-entry — Demand  of  rates  not  necessary  to  constitute  breach.  Davis 
y.  Burrell 791 

4.  Proviso  in  original  lease  against  using  premises  as  a 

public-house — Underlease  by  mortgagor — Notice  to  quit — Ejectment — 
Estoppel — Acceptance  of  rent.     Doe  d.  Prior  y,  Ongley  .         .    436 

5.  Condition  of  premises— Implied  duty  of  landlord — Deceit — 

Action  on  the  case— No  implied  duty  on  part  of  landlord  to  inform 
intending  tenant  of  dangerous  condition  of  premises.  Keates  v.  Earl  of 
Cadogan 715 

6.  Distress  for  rent— Privilege — Goods    sent  to  auctioneer  for 

sale — Public  auction  room.     Brown  y.  Arundell 457 

7.    Debt   for   rent  —  Lease  —  Counterpart  —  Stamp  duty.     See 

Evidence,  3. 

LANDS  CLAUSES  ACTS— I.  Compensation— Church— Sale  of  site  — 
Compensation  to  incumbent— Consecrated  ground — ^Application  to 
secular  uses— Principle  of  valuation— Direction  to  jury.  Hilcoat  v. 
Archbishops  of  Canterbury  and  York 588 

2.  Possession  taken  by  Company— Amount  of  bond — Time 

from  which  interest  payable — Injunction  to  restrain  works  —  Com- 
pliance with  statute — Lands  Clauses  Consolidation  Act,  1846,  s.  85. 
WUley  y.  S,  K  Rail,  Co 3 

3.  Of  County  Court.     See  County  Court,  2. 
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LICENCE '  Parol  licence— Interest  —  Auctioneer  employed  to  sell 
goods  has  not  such  an  interest  as  will  make  licence  to  enter  premises 
irrevocable.     Taplin  v.  Ffurence 773 

LIEN — Factor — Lien  for  general  balance  of  account  can  only  be 
claimed  upon  goods  which  come  to  claimant's  hands  as  factor.  Dixon 
V.  Sfans/eld         ............     631 

LIMITATIONS  (STATUTE  OF)-  Charge  on  land— Arrears  of  annuity 
charged  on  land  and  secured  by  personal  covenant  of  grantor — Con- 
struction of  Beal  Property  Limitation  Act,  1883  (8  A;  4  Will.  IV.  c.  27), 
s.  42,  and  Civil  Procedure  Act,  1883  (8  &  4  Will.  IV.  c.  42),  s.  3.  Hunter 
y,  Nockolds 217 

LUNACY  —  1.  Conduct  of  commission  given  to  strnnger  where 
conduct  of  lunatic's  brothers  reprehensible.    In  re  A  nHie ,  250 

2.  Property  of  lunatic— Person  found  lunatic  by  f  ireign  juris- 
diction— Jurisdiction  of  Lord  Chancellor  over  property  of  lunatic- 
Conflict  of  laws.     Newton  Y.  Manning 101 

3. Transfer  of  English  property  to  person  entitled  to 

custody  by  foreign  law  is  in  discretion  of  English  Courts.  lu  re 
Morgan 249 

4.  Jurisdiction  of  Lord  Chancellor  of  Great  Britain  as  pro- 
tector of  settlement  to  consent  to  enlargement  by  tenant  in  tail  of 
base  fee  in  lands  in  England— Tenant  in  tail  found  lunatic  in  Ireland 
and  resident  there.     In  re  Graydon 227 

5.  Fund  in  Court  —  Assignment  by  sole  next  of  kin   of 

lunatic— Stop  order  on  fund.    In  re  Moore 25 

6.  Conveyance  of  trust  property  —  Lunatic  mortgagee  — 

Costs  of  reconveyance.    In  re  Lewes,  1 ;  In  re  Townsend  .        .    247 

MERGER — 1.  Debt— Bond  to  secure  existing  simple  contract  debt, 
whatever  may  have  been  intention  of  parties,  merges  it.  Price  v. 
Moidton 698 

2.  Redemption  of  land  tax  by  tenant  in  tail — Separation  of  rent- 

charge  from  rent  during  lifetime  of  tenant  for  life — Resettlement  of 
estates— Devise  of  rent-charges — Held  that  land  tax  had  not  merged 
in  estate  but  passed  by  will  of  tenant  for  life.     Blunddl  y.  Stanley    .    365 

MORTGAGE— 1.  Foreclosure— Bill  by  second  mortgagee  of  three 
estates  against  mortgagor— Account  claimed  against  prior  mortgagees 
— Impeachment  of  sale  of  one  estate  by  prior  mortgagee  on  ground 
of  improvidence — No  offer  to  redeem  prior  incumbrances — Demurrer 
allowed.     Tnman  v.  Wearing 416 

2.  Reconveyance— Lunatic  mortgagee — Trustee — ^Declaration  of 

trust  in  mortgage— Cost  of  proceedings  under  1  Will.  IV.  c.  60.  In  re 
Letvee,  1 ;  In  re  Townsend 247 

3.  Redemption— Suit  by  assignee  of  bankrupt  mortgagor — Hus- 
band and  wife  —  Mortgage  of  wife's  property  —  Trust  —  Subsequent 
insolvency  of  husband — Surplus  rents— Payment  of  surplus  rents  to 
bankrupt's  wife  for  her  maintenance.     Clark  v.  Cook ....     334 

4.  Form  of  proviso  for  redemption — Course  of  limitation  of 

estate.     Hipkin  y.  Wilson 421 

5.  Sale— Bill  by  equitable  mortgagee  praying  sale  of  mortgaged 

property — Infant  heir  of  mortgagor — Immediate  sale  ordered  where 
sale  apparently  for  infant's  benefit.     Redshaio  y.  Neivhold  .  .871 
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N OTIOE — Oonstruotive  notice — Purchaser  for  value— Equitable  title. 
Fenny  v.  Watts 30 

PABTNEBSHIP — 1.  Account — Suit  by  surviving  partner  against 
debtor  to  firm — Parties — Personal  representative  of  deceased  partner. 
Haig  v.  Oray 423 

2. Evidence — Items  in  current  account  furnished  to  executors 

of  deceased  partner — ^XJse  of  in  subsequent  proceedings  by  surviving 
partner  to  have  accounts  taken.     Morehoiue  v.  Newton  .        .    318 

3.  Assignment  of  deceased  partner's  share  in  trust  for  parties 

entitled  to  estate — Administrator's  right  to  share  in  benefit  of  renewed 
lease  granted  to  intestate's  partners— Beceiver— Parties.  Cleyg  v.  Fish^ 
wick 61 

4.  Joint  adventure — Building  speculation— Parol  agreement- 
Specific  performance — Waiver  and  acquiescence  -Statute  of  Frauds — 
Costs.     Cowdl  y.  WatU 269 


PATENT — 1.  Scire  facias— Bepeal  of  patent — Want  of  novelty  and 
utility — Title  of  letters-patent— Pleading— Disclaimer — ^Evidence.  R. 
y,MUl 618 


2.  Infringement — Improvements  in  known  process — Subsequent 

discoveries— Specification— Description  —  Novelty  —  Evidence.    Electric 
Telegraph  Co.  v.  Brett 802 

PLEADINQ.    See  Accord  and  Satisfaction,  2 ;  Landlord  and  Tenant,  2. 

POOB  LAW — Bating  —  Exemption  —  Literary  society  —  Library — 
Exclusive  occupation — Part  of  premises  sublet  to  other  scientific  societies 
— ^Appeal — Case  stated— Costs.  Eurl  of  Ol<trendon  v.  Hector  of  St,  Jameses    782 

POBTIONS.     See  Accumulation. 

POWEB — 1.  Execution— Invalid  appointment  —  Power  to  appoint 
among  children — Appointment  of  nearly  whole  of  fund  to  one  child  on 
understanding  that  appointee  would  resettle  moiety  on  trusts  for 
separate  use  of  other  child  (a  married  woman)  and  her  children — 
Appointment  declared  invalid  and  resettlement  by  married  daughter's 
slutre  ordered  on  suit  of  husband.     Salmon  y.  Oihhs  .341 

2.  Will— Legacies  exactly  amounting  to  fund  over  which 

testatrix  had  power  of  appointment — No  reference  to  power.    Davits  v. 
Thom$ 344 

PBACTICE — 1.  Appeal  —  Observations  on  impropriety  of  party 
appealing  from  decree  which  he  had  not  opposed  in  Court  below. 
Chrie^s  Hospital  Y,  Orainger 128 

2.  Counsel — ^Barrister,  party  to  cause,   cannot    address    Court 

where  he  is  represented  by  counsel.     Newton  v.  Chaplin  .        .    603 

3.  Fund  in  Court— Payment  out — Service   of  petition— Shares 

ascertained — Payment  out  of  share  to  one  member  of  class  entitled 
without  service  of  petition  on  other  persons  entitled.     Lambert  y.  Newark 

362 

4.  Parties — ^Partnership— Suit  for  account — Personal  representa- 
tive of  deceased  partner,  whether  a  necessary  party.    Haig  y.  Oray    423 

5.  Amendment  of  claim  —  Defective  bill  on  behalf  of  infant  — 

Court  may,  if  necessary,  order  new  bill  to  be  filed.   Waoe  y.  Bickerton    424 

6.  Pleading— Immaterial  issue.    Ste  Landlord  and  Tenant,  2. 
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PBINCIPAL  AND  AGENT— 1.  Factor— Employxnent  to  sell  coals— 
"  Net  cash  "—Sale  on  credit — Bcope  of  authority.    .Boden  v.  French     836 

2.  Lien — Factor  can  only  claim  lien  for  general  balance  oi| 

account  upon  goods  wluch  come  to  his  hands  as  factor.    Dixon   y.i 
Stam/M 631 

PRINCIPAL  AND  SXJBETY— Tax  collector  —  Bond — Guaranty  of 
fidelity — Condition  —  Action  against  sureties— Estoppel— Money  col- 
lected before  appointment  completed  in  accordance  with  statute.  AV/^p 
V.  WiggtU 443 

PBOmSSOBY  NOTE.     See  Bill  of  Exchange  and  Promissory  Note. 

PUBLIC  OFFICEB— Commissioners  under  local  Paving  Act— Autho- 
rity to  appoint  officers  and  to  pay  their  salary  out  of  rates — Indebitatus 
assumpsit  held  not  to  lie  against  Commissioners  for  salary  due,  the 
proper  remedy  being  a  mandamus  or  an  action  on  the  case.  Bogg  t. 
Pearse 684 

BAILWAT  COMPANY— 1.  Baising  level  of  line— Plans  and  sections- 
Deviation — Baising  height  of  bridge — Altering  levels  of  approaches  to 
bridge — '*  Engineering  works" — Construction  of  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  14,  16— Evidence. 
Beardmer  v.  L.  &  N.  W.  Rail,  Co 21 

2.  Carriage  of  goods— Liability  for  negligence.     Set  Carrier. 

BATE — Exemption — Literary  Society.     See  Poor  Law. 

BESTBAINT  OF  TBADE— Covenant  in.     See  Contract. 

BEVENT7E — 1.  Coal  duty— Patent  fuel,  a  mixture  of  coal-dust  and 
other  things,  held  not  liable  to  duty  on  coals  imported  into  port  of 
London.     Mayor  of  London  v.  Parkinson 544 

2.  Probate  and  legacy  duties— Beal  estate — Profits  arising  from 

lighthouse  dues — Purchase-money  for  purchase  of  island,  lighthouse, 

'  and  dues — Impossibility  of  separating  lighthouse  and  dues  for  purpose 
of  duty.     Att.-Oen,  y.  Jones 174 

3.  Stamp  duty — Agreement — Sale  by  auction — ^Purchase  of  two 

lots— Signature  of  one  memorandum — Distinct  contracts — Two  stamps 
held  to  be  necessary.     Wailing  v.  Horwood 853 

4.  Lease  —  Counterpart  —  Admission    in   evidence.      See 

Evidence,  3. 

5.  Collector  of  income    tax — Bond — Liability  of  sureties.     See 

Principal  and  Surety. 

BEVEB8I0N — Valuation  —  Contingency  of  tenant  for  life  dying 
without  issue — Tenant  for  life,  aged  56,  married,  and  without  issue 
living — Inquiry  by  Court.     Boothhy  v.  Boothby 193 

SALE  OF  GOODS— 1.  Construction  of  contract — Terms  of  payment- 
Time  of  delivery — Usage  of  trade — Evidence.     Spartali  v.  Benecke     .    532 

2.  Express  warranty  —  Quality  of  goods  —  Court  will  not 

extend  warranty  by  implication.     Dickson  y,  Zizinia  .  .719 

3.  Fraud  of  buyer— Sub-sale  to  innocent  buyer— Election  of 

original  seller  to  rescind  sale — Delay.     White  y.  Garden  .846 


VOL.  Lxxxiv.]  INDEX.  895 

SETTLEMENT — 1.  Marriage  articles  —  Infant  —  Heiress-at-law  — 
Covenant  to  settle  descended  estate  on  issue  of  marriage— Liability  of 
estate  to  ancestor's  debts — Quvtre,  as  to  effect  of  settlement  executed 
pursuant  to  articles  after  institution  of  suit  by  ancestor's  creditors. 
Pimm  V.  Inmll 122 

2.  Marriage  settlement — Fraud  on  marital  right — General  notice 

of  intention  to  settle  wife's  property— No  express  notice  of  provisions  of 
settlement.     Wrigley  v.  Swaiimon 370 

3. Construction— Trust  for  **  children  and  issue"  —Children, 

including  those  dying  in  lifetime   of  survivor  of  husband  and  wife 
entitled.     Gordon  v.  Hope  ....  ....     347 

4.  Covenant  for  title — Breach  of  covenant  to  settle  estate  of 

particular  value — Measure  of  damages —  Infant — Defective  bill.    Wace  y. 
BickerUm 424 

5.  Voluntary  settlement— Fraud — Evidence  of  debts  owing — No 

proof  of  insolvency — Reference  to  Master.     Shtrf  v.  Smtfbt/  .     103 

6.  Postnuptial  settlement  —  Construction  —  Settlement  of 

wife's    property  —  Restraint    against    anticipation  —  Restraint    not 
restricted  to  existing  coverture.     In  re  Oaffee^a  Trusts  .         .         .     152 

CUb»  ship  and  SHIPPING— Bill  of  lading— Authority  of  master— Master 
has  no  general  authority  to  sign  bill  of  lading  for  goods  not  shipped. 
Oraui  v.  Norway 747 

SLANDER.     See  Defamation. 

SOLICITOR  —  1.  Confidential  communication  —  Injunction  —  Late 
solicitor  to  administratrix  acting  for  next  of  kin  in  administration  suit 
— Injunction  refused.     Hutchinson  v.  Newark 415 

2.  Privileged  communication — Injunction  to  restrain  communi- 
cation to  party  suing  former  client  of  documents  or  evidence  obtained 
in  respect  of  his  employment  by  that  client.     Lfwis  v.  Smith    .         .     108 

3.  Costs  of  trustee  acting  as  solicitor  to  trust.     See  Costs,  7. 

SPECIFIC  PERFORMANCE  —Parol  promise  to  vary  terms  of  written 
contract  subsequently  signed  as  defence  to  suit  for  specific  performance. 
Micklethxuait  v.  Niy?i(inya/e         . 857 

STAMP  DUTY.     See  Revenue,  3—4. 

■^mf*  STATUTE — 1.  Construction — The  title  cannot  be  resorted  to  for  the 

SSi  purpose  of  construing  provisions  of  Act.     Hunter  y.  Nockolds  .217 

^  2.  Railway  Act — Evidence — Plans  and  sections  deposited  in 

pursuance  of  standing  orders  of  Houses  of  Parliament — Railways  Clauses 

Consolidation  Act,  1846  (8  &  9  Vict.  c.  20),  ss.  14,  16.     Beardmer  v. 

Sef  L,  &  N,  W,  Bail,  Co 27 

STATUTES— 2  &  8  Will.  IV.  c.  100  (Tithe  Act,  1882).     See  Tithes. 

0^  8  A;  4  Will.  IV.  c.  27  (Real  Property  Limitations  Act,  1883), 

B^  s.  42.     See  Limitations  (Statute  of). 

93 

c.  42  (Civil  Procedure  Act,  1888),  s.  8.     See  Limitations 

(Statute  of). 

-  1  Viet.  c.  26  (WilU  Act,  1887),  s.  24.     See  Will,  19. 

s.  29.     See  Will,  18. 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1846), 

B.  80.     See  Company,  2. 
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STATUTES— 8  &  9  Vict.  c.  18  (Lands  Glauses  GonsoUdation  Act, 
1845),  8.  85.     See  Lands  Glauses  Acts,  2. 

C.20  (Bailways  Glauses  GonsoUdation  Act,  1845),  ss.  14,  16. 

See  Statute,  2. 

STOCK  EXCHANGE — Sale  of  shares— Delay  in  completion  at  request 
of  buyer— Seller's  equitable  right  to  indemnity  against  calls  and  to 
compel  buyer  to  procure  registration  in  his  own  name.  Wynne  v. 
Price ai9 

TITHES— Claim  of  exemption— Exemption  total  or  partial — Prescrip- 
tion—Evidence—Pleading—Tithe Act,  1832  (2  &  3  Will.  IV.  c.  100). 
Salktld  V.  Johnston 2od 

TBESPASS  —  Trespass  qu.  cl.  fr.  —Justification  —  Bight  of  way — 
Assignee  of  land  and  appurtenances.     See  Easement. 

TRUST  AHD  T&XTSTSE— 1.  Trustee— Devisee  in  tnist  of  equitable 
estate — Failure  of  trusts — Bight  to  call  for  legal  estate.  Onslow  v.  WaJlis 

134 

2.  Breach  of  trust — Liability  of  party  acting  as  heir  of 

trustee — Denial  of  having  acted  as  trustee — Belief — Life  interest — Sale 
of  trust  property— Proceeds  received  by  cestui  que  trust — Remedy 
against  cestui  que  trust  receiving  funds  —Parties — Defendants  support- 
ing plaintiff's  case — Costs.     Backham  v.  Siddall 194 

3.  Payment  of  bond  debt  to  one  of  two  trustees  is  a  good 

discharge  as  to  both.     Husband  y.  Davis 739 

4.  Trustee  Relief  Act — Money  in  Court— Repayment  to  trustee. 

See  Executor  and  Administrator,  3. 

VENDOR  AND  PURCHASER— 1.  Conditions  of  sale— Interest  on 
purchase -money — Delay  in  completion  due  to  default  of  vendors — 
Purchase-money  set  aside  by  purchaser — Compensation.  De  Visme  v. 
De  Visme .         •         .       83 

2.  Constructive  notice  —  Equitable  title  —  Purchaser  for  value 

with  notice — Agreement — Husband  and  wife — Title  of  husband.  Penny 
V.  WaiU 30 

3.  Misdescription  —  Compensation  —  Indemnity  —  Title    — 

Erroneous  statement  that  premises  in  occupation  of  joint  lessees. 
Ridgway  v.  Oray 26 

4.  Agreement— Purchase  of  two  lots — Necessity  of  two  stamps. 

See  Revenue,  2. 

WILL— 1.  Incorporation  of  documents— Codicil  not  properly  attested 
— Confirmation  by  second  codicil — Reference  to  will  and  first  codicil 
by  date — Express  confirmation  of  will— Implied  confirmation  of  codicil. 
Aaron  v.  Aaron 374 

2.  Construction- Rules  for  interpretation  of  ambiguous  gifts — 

Intention  of  testator  must  be  collected  from  whole  will.  Lassence  v. 
Tierney 168 

3.  Intention— Estate  of  trustee — Devise  of  estates  charged 

with  annuity -Power  of  sale.     Backham  v.  Siddall  .         .194 

4.  Legacy  —  Life  interest  —  Money  invested  in  loan  and 

friendly  societies— '*  All  other  societies"  construed  ejusdem  generis 
with  that  last  mentioned.     Marks  v.  Solomons 276 

5. Annuity — Mistake — Misdescription  as  to  amount 

Purchase  v»  Shallis 279 
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WIIjIi—  6.  Gonstruction — Gift  of  annuity  to  wife — fiower— Election — 
Power  of  leasing.     Grayson  y.  Deakin 312 

7.  Precatory  trust — Gift  to  A.  **  trusting  that  he  will  pre- 
serve the  same  so  that  after  his  decease  it  may  go  to  his  children  " — 
Held  to  create  a  trust  in  favour  of  survivor  of  A.'s  children.  Baker  v. 
Moaky 869 

8.  Gift  of  residue  to  wife  for  maintenance  and  education 

of  children — '<So  long  as  she  shall  continue  my  widow" — ^Division  of 
corpus — Estate  for  life  not  cut  down.    Leigh  v.  Ltiyh  ....     874 

^^-^  ^'  Legacy  given    to    "the   three   children    of    my   niece 

IV.  tl9      p^  W."  — Nine  children  of  P.    W.    living   at    death   of  testatrix  — 
Mistake  in  number   repeated   from    earlier  will — "Three"    read   as 

"nine."    Vanitll  y.  Daniell 337 

htof«J 

10.  Devise— Estate  tail — Gift  over  on  death  under  age  or 

without  issue — <'0r"   whether  to  be    read   as    "and."      Mortimer  y. 

ofequitBi       Hartley 323 

'  11.  • Implication— Devise  of  lands  to  wife  for  life  with 

remainder  to  nephew — Condition  that  posthumous  child  should  take  to 

Ai  W       exclusion  of  nephew — Birth  of  child  in  testator's  lifetime — Child  held 

lerett-^       not  to  take  by  implication.    Doe  d.  JJlakieton  v.  Uaslewood  .  .     688 

itifupP*'  12. Estate   of   trustees  —  Power  of  leasing — Vesting 

.  >      of  children's  shares— Children  under  21  at  death  of  tenant  for  life  held 
entitled.    Eiley  v.  Oarnett 389 

13.  Vesting — Gift   of   residue  after  life   interest — Bequest 

over  "  in  case  of  death  without  leaving  issue  " — Death  of  legatee  in 
lifetime  of  tenant  for  life  unmarried  but  having  attained  21 — Share  of 
residue  held  to  have  vested  absolutely.     Woodbume  y.  Woodburne     .    395 

14. Vesting  of  legacy — Direction  to  pay  and  divide  trust 

fund  among  children  on  death  of  tenant  for  life-  Subsequent  direct  gift 
— ^Vested  interest  of  child  dying  under  21.    In  re  Bartholomew's  Trust      95 

15.  Gift  to   daughter    and  her  children   "  free   from    all 

debts  or  liabilities  of  her  husband " — Life  interest  to  daughter  with 
remainder  to  her  children.    Froggatt  y.  Wardell    .....    402 

16.  Devise  of  real  estate  to  son — Codicil  leaving  in  tnist  to 

Title  "      executors  property  given  to  son  by  will — Beneficial  interest  given  by 

I  letf«^      will  not  revoked — Executors  taking  subject  to  trusts  declared  by  will. 
.    ^      Froggatt  y.  Wardell 402 

bUUBP*  17.  "Beady  money "—Unreceived   dividends  held  not  to 

pass  as  "  ready  money."    May  y.  Orave 372 

18.  Devise— Words  in  parenthesis — Estate  tail  or  estate  for 

life— Preeholds  and  leaseholds— Wills  Act,  1887,- s.  29.     Green  y.  Ch-een 

377 

3I<  19. After-acquired  property  —  Beal  estate  —  Contrary 

intention— "Now"— Wills  Act,  1887  (1  Vict.  c.  26),  s.  24.  Cole  v. 
ScoU 141 

20.  -^^  Gift  to   "surviving"  brothers  and  sisters.    Davies    y. 

Thorns 344 

21.  Residue— Gift  to  legatee  followed  by  gift  at  legatee's 

death  of  "  whatever  remains" — Held  a  good  gift  of  residue  at  legatee's 
death.     Constable  y.  Bull 362 

22.  Trust  fund  for  benefit  of  M.  8. — Discretion  of  trustees — 

Death  of  trustees  in  lifetime  of  M.  8. — Bight  of  M.  8.  to  fund  absolutely. 
Oude  y.  Worthington 355 

a.B. — VOL.  liXxxiv.  67 
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WILL — 23.  Gonatruction^Devise — ^New  Biver  shares — Trust  tor'piur^ 
poses  to  be  declared  in  codicil — Codicil  not  attested  so  as  to  pass  real 
estate— Devisee  in  trust  held  entitled  as  against  Grown.  Davatt 
V.  New  River  Co, 359 

WORDS— <<  Children  and  issue."    Bee  Settlement,  3.* 

<'  Net  cash."    8ee  Principal  and  Agent,  1. 

"  Now."    See  Will,  19. 

"Or."    fifeeWill,  10. 

"  Privileged  communication."    See  Defamation. 

"  Beady  money."     See  Will,  17. 

"  Surviving."    See  Will,  20. 

"  Trusting."    See  Will,  7. 

"  Whatever  remains."    See  Will,  21. 
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